POLICING INDIVIDUAL LIBERTY
GEOFF HALL*

liThe Police are charged with th.e preservation of order and peace
within the country, and it is their duty to carry out that charge with
moderation, fairness, and discretion, and within the law."1
[W]hile it is no doubt right to say in general terms that police
constables have a duty to prevent crime and a duty, when crime is
committed, to bring the offender to justice, it is also clear from the
decided cases that when the execution of these general duties involves interference with the person or property 0/ a private person,
the powers of constables are not unlimited."2
H •••

INTRODUCTION

Fortunately the issue of the police exceeding their powers and unlawfully interfering with the liberty of the individual is one that arises relatively infrequently in our courts. There are many possible explanations
for this phenomenon. It may be argued that unlawful interference in
fact occurs frequently but the evidential difficulties and expense associated with litigation deter many potential litigants who either decide to
take no action or to pursue alternative forms of redress. s Alternatively,
there is the argument that the police exceed their lawful powers only on
rare occasions. If this view is correct, then one possible explanation is a
cognisance by the police of the delineation of their powers to restrict
freedom of movement in the landmark decision in Blundell v AttorneyGeneral. 4 In that case the Court of Appeal declared that the police have
no power to detain a citizen short of arrest.
Blundell was restrained for a period of time by the police while inquiries were being made as to whether or not a warrant had been issued
for his arrest. No such warrant existed and he was eventually released
by the police without at any time having been formally taken into custody. He issued proceedings alleging assault and false imprisonment.
The Court of Appeal rejected the argument of the Solicitor-General that
a constable was entitled "to rely on the reasonableness of his actions as
an all-embracing justification in all cases no matter what his legal powers
might have been."5 Turner J stated: 6
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1 Burton v Power [1940] NZLR 305, 307 per Myers CJ.
2 R v Waterfield [1964] 1 QB 164, 171 per Ashworth J; cited by Woodhouse J
in Police v Ford [1979] 2 NZLR 1, 3.
3 Eg a complaint to the' police, and if disciplinary proceedings against the miscreant do not ensue, a complaint to the Ombudsman.
4 r19681 NZLR 341.
5 Ibid at 358.
6 Ibid at 354.
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I know of no justification for the exercise of forcible restraint upon any
citizen such as it is alleged was exercised by the constables in this case, save
one-that he is arrested, or is being arrested, by a constable upon gliounds
justified by the law.... If he is not arrested, he must be free to go his own
way without restraint or molestation.

McCarthy J expressed himself in an even more forthright manner: 7
But neither the common law nor our statute law has conferred upon the
Police power to take and hold for questi.oning nor, in my opinion, to hold
while inquiries are being made. The British people' have always turned their
backs positively on the grant of such powers to Police, no doubt bearing in
mind how often history has demonstrated that even in modern and sophisticated communities such power can be distorted into instruments of oppression and injustice,.

Despite these clear words of warning from the Court of Appeal, during ·the past decade a gradual consensus has emerged from various law
reform bodies that the powers of the police to investigate crime, particularly serious criIne, are too limited, and that the rights of the individual have been over-emphasised at the expense of the interests of the
community at large. For example, the Australian Law Reform Commission,S the Scottish Law Reform Committee9 and the American Law Institute 10 have all recommended that the police be given a power to stop
and question on the streetl1 and to detain a suspect in custody for questioning without first making an arrest. 12 The English Royal Commission
has recommended that the police have the power to stop and search any
person in a public place whom they suspect on reasonable grounds of
conveying stolen goods or of being in possession of anything the possession of which in a public place is a criminal offence.13 In New Zealand
the Criminal Law Reform Committee has recommended that the police
have the power to detain suspected persons in custody short of arrest,
for the purpose of obtaining bodily samples, by force, if necessary.14
Despite the disparity between the judgment of the Court of Appeal in
Blundell and the proposals of the various law reform bodies, a common
7 Ibid at 357.
8 Report of the Law Reform Commission of Australia on Criminal Investigation
(1975) .
9 Report of the Thomson Committee on Criminal Proce,dure in Scotland (1975
Cmnd 6218).
10 American Law Institute's Model Code of Pre-Arraignment Procedure (adopted
20 May 1975).
11 The Thomson Report, supra n 9, recommended that the· police' should be able
to stop someone on reasonable suspicion for long enough to ,ask for an explanation .of suspicious conduct, to take a name and address and, where this
could be done quickly, to verify it and to search outer clothing. (Adopted in
the Criminal Justice (Scotland) Act 1980.) The Australian Law Reform Commission, supra n 8, recommended a more· limited power of asking for name and
address. The American Law Institute's Model Code ibid, proposed a twenty
minute limit to questioning on the street.
12 The Thomson Report pfooposed to limit detention without charges to six hours.
(Also adopted in the Criminal Justice (Scotland) Act 1980.) The: Australian
Commission proposed a limit of four hours. The American Law Institute's
Code proposed a maximum of five hours fOf major offences and two hours for
minor offences.
13 Report of the Royal Commission on Criminal Procedure (1981 Cmnd 8092).
14 Report of the ,New Zealand Criminal Law Reform Committee on Bodily Examination and Samples as a Means of Identification (1979).
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purpose to spell out clearly the limits of police powers of detention short
of arrest is evident. Nevertheless the extent to which the police may intrude upon individual liberty in New Zealand remains ill-defined. Present provisions, whether they be common law or statutory, provide only a
partial coverage of the area and are expressed in general and imprecise
language, thereby leaving considerable scope for discretionary or extra..
legal powers to be exercised or assumed by the police. Furthermore,
situations can arise where a constable has an established duty to perform
but in so doing he may be required to exercise a power which has not
received a similar recognition by the legislature or the judiciary. Consequently the constable is confronted with a dilemma. He either performs his duty and in so doing may commit a criminal offence or a
tortious act. or he takes no action and may be subjected to disciplinary
proceedings under section 33 of the Police Act 1958, or a criminal prosecution for neglect of duty under section 157 of the Crimes Act 1961. 15
A clear warning of the danger of undue interference with the liberty of
the individual, where police powers are ill-defined, was sounded in Great
Britain in 1962. The Report of the Royal Commission on the Police
stated that there was a need for the powers of the constable to be defined with a greater degree of clarity because "in carrying out their duties
the police may have to invade the rights and liberties of others, and
sometimes be tempted to do so without propercause."16 When such invasion of his liberty occurs, the citizen may resist, or refuse to comply
with the constable's demand. The consequence of this conduct is often
the laying of a criminal charge against the citizen under section 77 of
the Police Offences Act 1927 of resisting17 or wilfully obstructing18 the
constable in the execution of his duty, or under section 77A of the Act
of assaulting 19 the constable in the execution of his duty.
Nevertheless, not every offer of resistance to a constable constitutes an
offence. The right of the individual to use reasonable force to prevent
unlawful interference by the police with his freedom of movement has
15 If death has ensued there is also the possibility, provided a causal nexus can
be established, of a charge of manslaughter being laid under s 171 (pursuant
to s 160(2) (b)) of the Crimes Act.
16 Report of the Royal Commission on the Police (1962 Cmnd 1728) 123.
17 Resisting has been defined as opposing, striving against OT endeavouring to
prevent, with or without actual force, a police officer: R v Hansford [1974]
VR 251.
18 In .HinchcliDe v Sheldon [1955] 3 All ER 406, 408 Lord Goddard CJ stated
that: "'Obstructing' means . . . making it more difficult for the police to
carry out their duties." This definition was adopted two years later by McGregor J in Steele v Kingsbeer [1957] NZLR 552. The significance of the wOTd
"wilfully" has been considered in two recent decisions : "Unless the thing be
done deliberately and with the intention of obstructing the constable it is not
'wilfuny' obstnlcting him": Dash v Police [1970] NZLR 273, 275 per Woodhouse J; "[T]here must be something in the nature of a criminal intent of the
kind which means that it is done with the idea of some form of hostility to the
police with the intention of seeing that what is done is to obstruct, 'and that it
is not enough merely to show that he intended to do what he did and that it
did, in fact, have the result of the police being obstructed": Willmott v Atack
[1976] 3 All ER 794, 800 per Croom-Johnson J.
19 Assault is defined in s 2 ( 1) of the' Crimes Act as "the act of intentionally
applying or attempting to apply force to the person of another, directly or indirectly, or threatening by any act or gesture to apply such force to the person
of another, if the person making the threat has, or causes the other to believe
on reasonable grounds that he has, present ability to effect his purpose".
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long been recognised in English law. 20 In addition, a more general right
to use force in self-defence is provided in section 48 of the Crimes ACt. 21
On first impression it would appear that a person could use force in defence of himself or another if he believes the detention to be unjustified,
w-hether or not it is later established that a lawful arrest has been made,
provided the force used is no more than reasonable in the circumstances. 22 A better view, in the writer's opinion, is that a court should
find section 48 to be inapplicable to a charge under section 77A,23 ie
that there be no statutory right of self-defence, where the prosecution
has es:ablished the three elements of an offence against section 77 A: an
assault, of a constable, acting in the execution of his duty.24
Thus the critical issue the court is required to determine when a citizen is charged with an offence· under sections 77 or 77A is whether the
constable is acting in the execution of his duty. In determining this
question it is submitted that the wider implications of Blundell have been
overlooked in subsequent decisions of the New Zealand High Court and
Court of Appeal. The Court of Appeal in Blundell, in ordering a new
trial in an action for damages for false imprisonment, clearly rejected
any defence of the reasonableness of a constable's actions. Nevertheless,
in determining whether a constable is acting in the execution of his duty,
New Zealand courts have adopted two alternative approaches, both of
which, it is submitted, ultimately have the effect of finding a constable to
be within his duty if he has acted prima facie unlawfully but reasonably.
If these cases are correctly decided, then we are forced to the absurd
conclusion that although Blundell could bring a successful civil action
against the police, he could nevertheless be guilty of an offence under
section 77A if he used reasonable force to resist a prima facie unlawful
assault by the police to his person. This issue is examined in the first
part of this article.
The second part of the article examines the consequences of the adoption of these alternative approaches by the courts and in particular the

20 The first reported case in which the right t,o resist an unlawful arrest was clearly established was R v Tooley (1709) 2 Ld Raym 1296; 92 ER 349.
21 The section as amended by the Crimes Amendment Act 1980, s 2 states:
"Every one is justified in using, in the defence of himself or another, such
force as, in the circumstances as he believes them to be, it is reasonable to
use."
22 Under the repealed s 48 this issue would not have arisen as the right to use
force in self-defence was limited to where a person was "unlawfully assaulted",
which of course was not the case where a lawful arrest had been made,: see
Kenlin v Gardiner [1967] 2 QB 510, 518 per Winn LJ; "in law self-defence
cannot afford justification for assault in resistance- to justified assault reg a
lawful arrest] by police officers."
23 Section 22 of the Crimes Act permits this interpretation. Eg in Van Gaalen v
Police [1979] 2 NZLR 204 the general provision, s 53 (defenc;e of movahle
property), was held by the Court of Appeal to be overridden by the particular,
s 63 of the Transport Act 1962, which empowers a traffic officer or constable
in certain circumstances to immobilise- a motor vehicle. The Court also stated
obiter, at 207, that: "It is possible that upon the true construction of s 20(2)
the provisions of s 53 are not applicable to a charge under s 77A of the Police
Offences Act of assaulting a traffic officer in the execution of his duty."
24 I~ is not necessary for the prosecution to prove that the defendant knew or belIeved that the person assaulted was a constable or was acting in the execution
of hi' duty: R v Reynhoudt (1962) 107 CLR 381; R v Simpson [1978] 2
NZLR 221. Cf "wilful obstruction" supra. n 18.
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associated issue of the extent of police powers, both at common law and
in statute, in three broad areas: entry on to private property, closure of
roads and making inquiries.
In Blundell it was acknowledged by the police that they were not
purporting to make an arrest. Thus the police were unable to justify
their actions by relying on sections 31 and 32 of the Crimes Act. These
sections protect a constable from criminal prosecution and civil liability
where he has good cause to suspect a person has committed an offence
or where he believes on reasonable and probable grounds that an offence
has been committed whether or not an offence has been committed and
whether or not the offender committed· it. The third part of this article
examines a constable's powers of arrest, and, in particular, the decision
of the Supreme Court of Canada in R v Biron. 25 If this case is followed
in New Zealand, a constable who is able to justify an arrest under
section 32 will be found to be acting within the execution of his duty.
As a consequence, the citizen who uses reasonable force to resist a prima
facie unlawful arrest may be convicted of an offence against section 77A.
I

THE SCOPE OF A CONSTABLE'S DUTY

There is no statutory provision in New Zealand which sets out the
nature or scope of a constable's duty. However, the long established
common law duty of the police to keep the Queen's peace is incorporated in the policeman's oath and recognised in section 37 of the Police
Act 1958. 26 In Police v Amos Speight Jciting Halsbury27 stated: "(a)
The first duty of the police is always to prevent commission of crime,
but (b) there is a general duty to protect life and property."28 In Rice v
Connolly Lord Parker CJ declared: 29
[I]t is part of the obligations and duties of a police constable to take all
steps[30] which appear to him necessary for keeping the peace, for preventing crime or for protecting property from criminal injury. There is no exhaustive definition of the powers and obligations of the police, but they are
at least those, and they would further include the duty to detect crime and
to bring an offender to justice.

Inherent in the nature of a constable's duty, whether it be to prevent
crime or a breach of the peace or to protect life or property, is the fact
that it is anticipatory. The constable may need to act before any criminal offence has been committed. What then is the extent of his lawful
powers? For example, would a constable be acting in the execution of
his duty if, seeing smoke billowing from a house and, fearing injury to
the person or damage to property, he ignores a refusal of entry by the
occupier who fears detection of an offence, evidence of which is present
in the house; or, if he reasonably believes that a breach of the peace is
imminent when protesters against the Springbok tour demonstrate out25 (1976) 59 DLR (3d) 409.
26 The oath states, inter alia: "I will see and cause Her Majesty's peace to be
kept and preserved. . . . I will prevent to the best of my power all offences
against the peace. . . ."
27 30 Halsbury's Laws of England (3rd ed) para 206.
28 [1977] 2 NZLR 564, 568.
29 [1966] 2 QB 414, 419. Quoted with approoval by Talbot J in Donnelly v Jackman [1970] 1 All ER 987, 988.
30 See· infra p 71.
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side the gates of a rugby-football ground, and he insists that they move
some distance away from and out of sight of people entering the park, or
he endeavours to stop the game from proceeding; or, if while pursuing
his duty of investigating crime, he suspects a person of being involved in
an offence and detains him for questioning, or places a hand upon his
shoulder to restrain him temporarily so that he may ask him questions?
There are two generally accepted approaches to problems of this
nature. Formerly the doctrine of trivial trespass (the de minimis principle) found favour with New Zealand Courts,31 but in recent years the
so-called "Ashworth formula" appears to have had precedence. 32

1 The Ashworth Formula
In R v Waterfield Ashworth J observed: 33
In the judgment of this court it would be difficult, and in the present case it
is unnecessary, to reduce within specific limits the general terms in which
the duties of police constables have been expressed. In most cases it is probably more convenient to consider what the police constable was actually doing and in particular whether such conduct was prima facie an unlawful interference with a person's liberty or property [the so-ca.lled first limb]. If
so, it is then relevant to consider whether (a) such conduct falls within the
general scope of any duty imposed by statute or recognised at common law
[the second limb] and (b) whether such conduct, albeit within the general
scope of such a duty, involved the unjustifiable use of powers associated
with the duty [the third limb].

The formula was considered and applied by Hardie Boys J in the recent
case of Williams v Police. 34 Two constables, in the course of investigating a complaint stopped a vehicle. They interviewed, but did not arrest
the occupants of the vehicle. They sought to detain the vehicle until
such time as the complainant could arrive and identify the occupants.
Two of the occupants, Williams and Bluegum, attempted to get into the
car and drive away but were thwarted by the constables placing themselves between them and the vehicle. Williams made a number of
attempts to push one of the constables aside. One of the constables
sought to arrest him. Williams resisted arrest. Bluegum came to his aid
but both were eventually subdued. Williams was subsequently convicted
of two charges of assaulting the constables in the execution of their duty
and Bluegum was found guilty of assaulting and obstructing one of the
constables.
In answering the questions posed by the Ashworth formula Hardie
Boys J found that "the police officers here, in preventing Williams getting into the car, were prima facie interfering unlawfully with his liberty."35 One cannot take exception to this, but in determining whether
the police were acting within the general scope of their duty he stated: 36
31 Eg Pounder v Police [1971] NZLR 1080; Police v Port unreported, Supreme
Court. Christchurch, 4 December 1975, M248/75, Mahon J; noted (1976) 2
NZ Recent Law (NS) 118.
32 Eg Amos' supra n 28; Police v Newnham [1978] 1 NZLR 844; Transport Ministry v Pa"in [1977] 2 NZLR 50 per Richmond P (CA).
33 [1964] 1 QB 164, 170-171.
34 [19811 1 NZLR 108.
35 Ibid at 111.
36 Idem.
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The learned District Court Judge pointed out that the constables were in
possession of information about a crime alleged to have been committed,
which they were instructed to investigate and were under a duty to investigate. In stopping the vehicle, and checking its occupants they were acting
pursuant to that duty. That is true. But they went further than that. They
endeavoured to detain the vehicle and its occupants. In my ,opinion, that
was beyond the general scope of their duty.

With respect, it is suggested that this is to confuse duty with power. The
police have a duty, inter alia, to prevent, detect, and investigate crime.
They were acting in performance of this duty in Williams. They would
equally have been acting in performance of this duty had they blocked
off the street and detained and questioned all persons present or randomly stopped and questioned occupants of any make of car. 37 If, however, either of these two practices were being pursued because the constables were bored and in need of entertainment, or if they stopped a
vehicle because they had a personal vendetta against one of its occupants, then it is suggested that the second limb of the Ashworth formula
would not be satisfied. The facts in Williams did not establish that the
constables were acting with any such improper motives and therefore
this second question should have been answered in the affirmative. The
constables were performing their duty of investigating crime.
Hardie Boys J also considered the third limb of the Ashworth formula.
He found that the actions of the constables were an unjustifiable use of
the powers associated with their duty. Waterfield itself demonstrated
that there was no power to detain a motor vehicle for examination.
Equally there was no power to detain the occupants of a car. Citing
Blundell he stated: "It is a fundamental principle that no man may be
detained by the police unless he be arrested".38 This it is submitted, is
the better basis for the conclusion reached by the learned judge that the
convictions under sections 77 and 77A should not have been entered.
In Police v Ford 39 the police entered a house pursuant to a search
warrant issued under section 198 of the Summary Proceedings Act 1957.
The stated purpose of the warrant was to seize any tangible evidence of
bookmaking offences which it was suspected had been taking place there.
However on entering, the police not only seized betting sheets~ accounts
and other incriminating material but one of the constables was also given
the specific duty of intercepting any incoming telephone calls. The respondent used a telephone extension to warn callers of the presence of
the police. She was charged with obstruction and convicted in the
Magistrates' Court. The Court of Appeal, in dismissing the appeal
against the quashing of the conviction in the Supreme Court, held that a
search warrant could not lawfully be obtained for the purpose of gaining
access to the telephone and consequently the police were not acting in
the execution. of their duty. Although counsel for the police made reference to the Ashworth formula, the only judgment in which it was discussed, albeit briefly, is that of Woodhouse J. He applied the third limb
of the Ashworth formula and found the use of the telephone in the circumstances to be unjustified.
37 In these situations, however, the third limb of the Ashworth formula would
still need to be, satisfied.
38 Supra n 34 at 111. See also Kenlin v Gardiner supra n 22.
39 Supra n 2.
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Trivial Trespass

The alternative approach in determining whether a constable is acting
in the execution of his duty is the concept of trivial trespass. This principle is best illustrated by the oft-quoted statement of Talbot J in Donnelly v Jackman that: 40
[I]t is not every trivial interference with a citizen's liberty that amounts to a
course of conduct sufficient to take, the officer out of the course of his duties.

In this case a constable had walked up behind Donnelly and twice tapped him on the shoulder with a view to speaking to him about an offence
which he had cause to believe the appellant may have committed. After
he had been touched for the second time, Donnelly turned and punched
the constable. In support of his appeal against his conviction for assaulting a constable in the execution of his duty, the appellant argued that
the constable had no right to stop him other than by arrest. His conviction however was upheld on appeal. The constable was acting within the
execution of his duty.
The concept of trivial trespass was not considered at length by Hardie
Boys J in Williams possibly because counsel for the police chose to rely
on an earlier extract in Talbot J's judgment41 in which he quoted from
the judgment of Lord Parker CJ in Rice v Connolly:42
It is also in my judgment clear that it is part ,of the obligations and duties
of a police constable to take all steps which appear to him necessary for
keeping the peace, for preventing crime or for protecting property from
criminal injury.

However as Hardie Boys J emphasised, "to approach this matter on the
basis of a general proposition of that kind may lead to error, as Ashworth J recognised in the passage I have quoted from his judgment in
R v Waterfield [see quotation at the commencement of this article] and
as Rice v Connolly itself demonstrates."43 He found that, although the
constables' actions were passive, they were performed with the intention
of detaining without arrest. Hardie Boys J concluded: "That intention
was not within the scope of their duties. They had no power to carry
out their admitted duties in that way."44 Thus in Williams the interference with the liberty of the individual constituted more than a mere
trivial trespass to the person.
The concept of trivial trespass has been examined in two recent New
Zealand cases. In Pounder v Police,45 Pounder endeavoured to prevent a
constable going to the assistance of a fellow constable who was endeavouring to arrest a friend of the appellant. The friend, after being told he
was under arrest, but before being touched, had sought refuge in
Pounder's car. 46 Pounder was charged with obstructing the constable.
40 Supra n 29 at 989.
41 Ihid at 988.
4?, Supra n 29.
43 Supra n 34 at 112. The learned Judge could also have referred to the judgment of Woodhouse J in Ford supra n 2 at 2, where he said, "a constahle has
a duty to take all proper steps to seek out and obtain evidence' of criminal
activity. But of course the accent is necessarily on the word 'proper'."
44 Ibid at 114.
45 Supra n 31.
46 An arrest had thus not been effected. See- discussion infra p 84.
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There were a number of people milling around the car with bottles in
their hands and the Court accepted that the constable reasonably apprehended that if he did not assist his colleague a serious breach of the
peace could result. The defence argued that the constable was obstructed
in the genuine belief that the constable had no legal right to enter the
car in order to effect an arrest and consequently Pounder's actions were
justified. Richmond J did not find it necessary to determine whether the
power of entry on to premises to make an arrest under section 317 of the
Crimes Act extended to movable property. He was prepared to assume
that the constable committed a technical trespass to Pounder's car.
Applying Donnelly v Jackman the learned judge reached the conclusion
that this trivial interference with a citizen's rights did not take the constable outside the course of his duty and thus the conviction should
stand.
In Police v Port 47 a constable, after being told to leave private property, reached through a door that was ajar and touched the accused in an
effort to make a valid arrest. Port struggled with the constable and was
charged with obstruction. He was acquitted. In dismissing an appeal by
the police Mahon J found that the constable's illegal conduct amounted
to more than a trivial trespass. The learned Judge distinguished Pounder
on the ground that the technical trespass to Pounder's car was only for a
matter of seconds whereas in this case it was "not just a fleeting invasion
of the rights of a person to sole possession of his motor car, but ... an
unlawful entry on to premises. "48 In Pounder the car had been parked
on the road and the constable had merely reached through the· open door
and arrested Pounder's friend. In Port not only had the police illegally
entered the house to make the purported arrest but they were also unlawfully on his property.
3

An Assessment

It has been argued that the Ashworth formula is the: better test in that
it puts the matters to be considered by the judge in a logical sequence; it
puts the questions in the right order. 49 That there is some merit in this
claim can be demonstrated by applying the Ashworth formula to the
facts of Pounder and Port. In each case. the first two questions of the
formula could be answered in the affirmative. The court would then be
required to determine whether the constable had a common law or statutory power of entry. In Pounder Richmond J by adopting the doctrine
of trivial trespass was able to avoid the issue of whether a motor vehicle
fell within the term "premises" as used in section 317 of the Crimes Act.
The application of the Ashworth formula would require the court either
to answer this question or find a power of entry on to movable property
to exist at common law. In Port Mahon J did examine whether there
was a right of entry on to the respondent's property. Having found that
any implied licence to enter had been revoked by Port's conduct, and
finding no express licence or any power of entry under section 317, he
concluded that the police constables were trespassing, and thus acting
47 Supra n 31.
48 Ibid.
49 Eg Lidstone, "A Policeman's Duty Not to Take. Liberties" [1975] Crim LR 617,
625,627.
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outside the execution of their duty when they purported to arrest Port. no
In terms of the Asnworth formula Mahon J, in effect, found that the
third limb was not satisfied.
Nevertheless, it is this writer's view that the argument in support of
the Ashworth formula loses much of its force, when the court in answering the third question is prepared to impute an ill-defined and previously
unrecognised common law power to a constable in circumstances where
the court believes it is desirable to find that the constable was acting
reasonably and thus within the scope of his duty.51 For example, after
citing the Ashworth formula, Speight J stated in Amos that: 52
In addition circumstances may arise where there is a common law duty on

a policeman to take: steps which would otherwise be unlawful if he has
apprehension on reasonable grounds of danger to life or property, but the
limits to which he may go will be measured in relation to the degree of
seriousness and the magnitude of the consequences apprehended. There
could be less justification for taking what would be prima facie unlawful
interference with private rights for the protection of property than there
would be in case of danger apprehended to persons..
[A] person may be,
from foolishness or bravado, deliberately exposing himself to risk. An extreme example might be: the prankster or show-off who walks on balance on
the handrail of a high bridge. I apprehend that although it would prima
facie be an assault it would be the duty of the policeman to rescue him
from such a position of danger, by force if necessary.
!

•

In applying this to the facts the learned judge found that the first appellant, who was the commander of a yacht which had the right of way
under the International Regulations for Preventing Collisions at Sea
(Collision Regulations Order 1965), was not acting unlawfully, whatever
his motives, in maintaining his navigation rights, despite the fact that
this would require a large nuclear-powered warship to alter course. The
circumstances did not justify the police reasonably apprehending danger
to either vessel and thus the refusal by Amos to comply with the police
request to change course did not constitute an obstruction. The conviction of another defendant, Taylor, however, was affirmed. His actions
were found to be both in breach of the Regulations and to give rise to
reasonable apprehension of danger to himself and other persons on the
yacht.
A further example of a constable having a duty to act unlawfully in
an emergency situation and judicial creation of the necessary power to
ensure its performance is the case of Johnson v Phillips.53 A one-way
street was temporarily blocked by an ambulance called to a minor affray
in a public house. A constable asked the appellant to reverse: the wrong
w'ay down the street as he anticipated that the possible arrival of further
ambulances would be hindered by the: presence of Johnson's car. Wien J
held that "a constable .would be entitled, and indeed under a duty, to
give such instruction if it were reasonably necessary for the protection of
50 For an examination of police powers of entry on to private property, see infra pp 76-79.
51 Lidstone, supra n 49 at 625, would describe this as the use of a non-existent
power. He states ibid n 42: "The 'formula' may be improved by the addition
of the phrase 'or the purported exercise of a non-existent power' but if an
unjustifiable use of a power puts a policeman outside his duty then [a fortioril the exe'fcise of a non-existent power must do so."
52 Supra n 28 at 569.
53 [1975] 3 AU ER 682.
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life or property."54 Accordingly, a constable who gives such a direction
in these circumstances is acting lawfully in the execution of his duty and
a person who refuses to obey may be convicted of wilful obstruction.
The difficulties inherent in judicial invention of previously unrecognised common law powers are only compounded in the context of section
77 and the Ashworth formula. The application of the formula is a step
by step process. The third step is just as important as the two preceding
steps. Nevertheless, it is meaningless if the courts, on finding a duty, are
prepared to infer, by necessary implication, a power to take reasonable
steps to discharge that duty. Any certainty in this area of law which may
be gained from the application of the formula is rendered nugatory.
The position is similar where the court recognises that the constable
has exceeded his lawful powers but calls the breach trivial. The limits of
the concept of trivial trespass are difficult if not impossible to determine. 55 A trespass to the person,56 entry on to movable property,57 and
a detention of the person58 have all been found to be trivial. However
the concept has not been applied to bring within the execution of his
duty a constable who is unlawfully on private property. The decision of
an English Divisional Court to this effect in Davis v Lisle59 has been
followed in numerous cases over the past forty years. This case clearly
holds that a constable who enters and remains on property without
authority is a trespasser and is no longer acting in the execution of his
duty. This decision has recently been reaffirmed by the House of L·ords
in Morris v Beardmore60 where their Lordships held that a constable
could not lawfully require a person to take a breath test if at the time of
making the request he was a trespasser on the premises of the person to
whom he had made the request.
One is thus led to the conclusion that the alternative approaches to the
question of whether a constable is acting in the execution of his duty
enable the court to choose the particular doctrine which will ensure justice in the individual case. For example, by stating that the constable's
trespass was trivial, the court in Donnelly v Jackman avoided the necessity of implying a common law power to attract a citizen's attention and
in Pounder of implying a common law or statutory power of entry on to
movable property.
Furthermore, in this writer's opinion these alternative approaches do
little more than mask the fact that the police in these circumstances are
exercising discretionary powers and that in determining whether the use
54 Ibid at 686.
55 Eg it is difficult to reconcile the decision in Donnelly v Jackman supra n 29
with that in Ludlow v Burgess [1971] Crim LR 238 (followed in Pedro v Diss
[1981] 2 All ER 59). In the, latter case a plain clothes constable placed his
hand upon the shoulder of a youth who had kicked him in the shins. He was
found to have committed an unlawful act which was a sufficiently serious interference with the person's liberty to take the constable outside the execution
of his duty. Donnelly, while apparently not cited to the court, could possibly
be distinguished on the ground that in that case the touching of the shoulder
was merely for the purpose of attracting Donnelly's attention, whereas in this
case the constable's intention was to detain the youth for questioning without
arrest.
56 Eg Donnelly v Jackman ibid.
57 Eg Pounder v Police supra n 31.
58 Eg Squires v Botw'right [1972] RTR.462; see infra pp 82-83.
59 [1936] 2 KB 434.
60 [1980] 2 All ER 753.
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of the discretion was justified the courts merely examine the reasonableness of the constable's actions in the circumstances of each case. This
point is clearly demonstrated by the decision in Johnson v Phillips and
by the addition to the Ashworth formula in Amos. The formula is laid
bare. In circumstances where a constable has a duty to execute (ie the
second limb is established) he has a discretionary power to enable its
performance. That discretion must be exercised reasonably (or as the
third limb states, there must not be an unjustifiable use of a power associated with the duty). Similarly the doctrine of trivial trespass can be
viewed as the court examining whether the actions of a constable, although unlawful, were reasonable in the circumstances.
This approach of the courts is inconsistent with the decision of the
Court of Appeal in Blundell. The submission of the police that the
. constables' actions were reasonable in the circumstances (they were per..
forming their duty of detecting crime) was adamantly rejected by the
Court of Appeal. The Court held that there is no common law or statutory power to detain for questioning short of arrest. If the constable is
within his duty when he is not exercising a recognised common law or
statutory power then one is forced to accept the absurd conclusion that
while Blundell could bring a successful action in tort against the police,
he could nevertheless, if he used reasonable force to resist the assault on
his person and the police were found to be acting reasonably, be guilty
of an offence against section 77A. There is thus the possibility of the
citizen and constable having counter actions.
Although Blundell would not be binding on a judge who is considering a charge laid under sections 77 or 77A unless the police had purported to exercise a power to detain short of arrest, it is argued that the
spirit of that case requires the court to find a constable to be acting within the execution of his duty only when he is exercising a power recognised by statute or at common law. Furthermore, the writer suggests
that steps be taken by the legislature to codify the powers and duties of
a constable. This should not prove to be impossible. For example,
criminal offences and the powers of a constable to effect an arrest have
been codified. 61 Only when the powers of the police are expressly stated
in statute can individual liberties be safeguarded. The conferring upon
the police of an implied power to take reasonable steps to discharge their
duty places the individual who decides to use reasonable force to resist a
prima facie unlawful interference with his person in an invidious position. He is dependent on an ex post facto analysis of the situation by the
court as to whether or not the constable was acting within the execution
of his duty. Justice may be achieved but it is at the expense of certainty.
Where an individual's civil "rights" are residual, as they are in New
Zealand where there is no written constitution or Bill of Rights, the need
for certainty assumes greater proportions. Such an enactment, however,
should not be seen as being solely to the advantage of the individual.
Clarification of the scope of a constable's duty may result in swifter intervention by him in situations where previously he would have been
hesitant to act, because of the threat of criminal or civil action if he was
found to be acting outside his duty. Similarly a citizen may be slower to
offer resistance if he has knowledge that ~he constable is acting lawfully.
61 Crimes Act, ss 9 and 315(1), respectively.
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EMPOWERING THE POLICE

Powers have been conferred upon the police in an ad hoc manner, with
the result that they are scattered like confetti throughout numerous enactments. A single statutory provision setting out the seo-pe of a eonstable's duty and conferring specific statutory powers of execution may
prove to be impracticable as the powers required will be many and
varied. A new Part to the Crimes Act or the Police Act or even a specific statute may be the solution.
To demonstrate the present piecemeal approach to the conferring of
statutory powers and the uncertainty as to when the reasonableness of
the constable's actions determines whether a constable is acting within
the execution of his duty, and to indicate the checks and balances required in enacting a provision conferring powers upon a constable, three
separate situations are examined: entry on to private property, closure of
roads, making inquiries.
1

Entry on to Private Property

The Ombudsman in his Report for the year ending 31 March 1976
estimated that there were at least 150 different statutes that authorised
entry on to private property and that this number was increasing at the
rate of four or five acts each year. This estimation was confirmed by
the Public and Administrative Law Reform Committee in its Interim
Report presented to the Minister of Justice on 11 June 1981. 62
Despite the multitude of statutory provisions, common law powers of
both peaceful and forcible entry may still exist. For example, the power
of a constable to arrest on private property was considered in Police v
Rushbrooke. 63 Woodhouse J held that a constable could make an arrest
anywhere that he may lawfully be. Clearly a constable is lawfully on
private property when acting pursuant to the provisions of section 317 of
the Crimes Act, however he is also lawfully on property to which he has
been expressly invited or where he has. an implied licence to enter. 64
Any person may enter property in pursuit of his lawful business. Normally this would encompass walking up the path and knocking on the
door. The licence does not extend to the dwelling itself. 65
The uncertainty as to whether section 317 is a codification of the
police powers of entry at common law, or whether there is a common
law power of forcible entry to prevent a breach of the peace' or any
serious offence is unresolved. 66 Mahon J in Port did not consider
whether any common law powers still existed and the matter was left
open by Hardie Boys J in Hughes. 67 Richmond P in Transport Ministry v Payn stated: 68
62 The text is reproduced in [1981] NZLJ 287.
63 [1969] NZLR 774.
64 Robson v Hallett [1967] 2 QB 939. For a recent examination of the law, see
Hughes v Police unreported, High Court, Palmerston North, 22 April 1981,
MI55/80, Hardie Boys J.
65 Great Central Railway Co v Bates [1921] 3 KB 578.
66 See Thomas v Sawkins [1935] 2 KB 249; followed in Kilmister v Att-Gen unreported, Supreme- Court, Wellington, 23 September 1966, M303/66, Wild CJ.
See also Adams, Criminal Law and Practice in New Zealand (2nd ed 1971)
para 2514.
67 Supra n 64.
68 Supra n 32 at 56.
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It is not necessary for present purposes to consider whether [section] 317
displaces all common law powers of forcible entry. . . . However, in my
opinion, [section] 317 (1) is clearly exhaustive of the rights of forcible entry vested in a constable by virtue of any authority to arrest without warrant conferred on him by the Crimes Act itself.... Similarly [section] 317
(1), be:cause of the words "or by any other enactment", governs the limit
of a constable's right of f.orcible entry in cases where some Act other than
the Crimes Act confers a power to arrest without warrant, unless, no doubt,
that other Act also confers a specific power to use force.

A further aura of uncertainty surrounds the power of a constable to
enter private property where he anticipates serious damage to property
or that life is endangered. It is evident that in such circumstances, a
constable has a duty to perform; however, in so doing, he may commit
tortious or criminal acts which may take him outside the execution of
that duty.69 Clearly in this situation the legislature or the judiciary
would need to weigh the citizen's cherished interest in the privacy of his
property, with the need to protect life 70 or prevent serious damage to
property. An example of the legislature balancing these interests and
conferring a specific statutory power of entry upon the police, is section
52 of the Civil Defence Act 1962. The section states:
Where a state of national emergency exists or a state of civil defence emergency exists in any area ... any member ,of the Police: ... may enter upon,
and if necessary break into, any building, premises, or land, where he believes on reasonab~e grounds that the action is necessary for saving life, or
preventing injury, or rescuing and removing injured or endangered persons,
or permitting or facilitating the carrying out of any urgent measures in respect of the relief of suffering or distress.

Unfortunately, however, where no state of national or civil defence
emergencyexists71 and the constable witnesses, for example, a city dwelling on fire, or danger to life, but no criminal offence being committed,
his powers of intervention are at common law. He may rely on the uncertain power of entry to prevent a breach of the peace or an implied
power, of the type examined in Johnson v Phillips and Police v Amos,
to enter "if it were reasonably necessary for the protection of life or
property"72 or "if he has apprehension on reasonable grounds of danger
to life or property".73
Nevertheless it is the writer's submission that the conferring of an implied common law power of entry is not the desired solution and recent
decisions suggest that the court will be extremely reluctant to imply a
power of entry in anything other than a "life or death" situation. For
example, the New Zealand Court of Appeal in Transport Ministry v
69 He may however, be able to raise the defence of necessity. Similarly, he would
not be guilty of trespass Trespass Act 1980, s 3(2) provides that it is a defence to a charge of trespass "if the defendant proves that it was necessary for
him to remain in or on the place concerned for his own protection or the protection of some other person, or because of some emergency involving his
property or the property of some other person."
70 A citizen who, without lawful justification, prevents or impedes entry to property in this situation may commit an offence against s 204 of the- Crimes Act
(impeding rescue).
71 These expressions are defined in s 2 of the Act.
72 Supra n 54.
73 Supra n 52.
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Payn 74 and the House of Lords in Morris v Beardmore75 and in Clowser
v Chaplin 76 have refused in the absence of express statutory provisions
to imply a power of entry on to private property in order to ensure the
efficacious operation of the blood alcohol legislation. As Cooke J stated
in Payn "the courts should [not] infer rights of entry from general statutory language unless the: precise inference to be drawn is reasonably
obvious."77 In this case however he said that, "in defining the extent of
any rights of entry the courts would pass beyond interpreting what Parliament has said; they would be speculating about the intention of Parliament or legislating themselves."78 Similarly, Lord Scarman stated in
Morris v Beardmore: 79
When f.or the detection, prevention or prosecution of crime Parliament confers on a constable a power or right which curtails the rights of others, it is
to he expected that Parliament intended the curtailment to extend no further than its: express authorisation. A constable, who in purported execution of his duty has infringed rights whjch Parliament has not expressly
curtailed, will not> therefore, be able to show that he has acted in execution
of his duty, unless (and this will be' rare) it can be' shown by necessary
implication that Parliament must have intended to authorise such infringe'mente

In Payn, however, in dissenting on this question, Richmond P invoked the Ashworth formula and stated: 80
[A]s a matter of necessary implication, I think that Parliament must have
intended the powers conferred by [section] 58A to carry with them authority to constables and traffic officers to enter and remain on private property
for the purpose of exercising such powers....

The learned President found that the conduct of the traffic officers in
entering the respondent's property against his will was prima facie an
unlawful interference with Payn's rights as an occupier. The se'cond
limb of the formula was also satisfied: the traffic officers were acting
within the general scope of their duty, imposed on them by section 68B
of the Transport Act 1962, to enforce the provisions of the Act. The
traffic officers were empowered by section 58A to: (1) require and conduct a breath test, (2) require a person to accompany them to a place
where a blood specimen could be taken, and (3) arrest without warrant.
Richmond P stated,: "Thus the sole question is whether the court should
regard the exercise of those. statutory. powers on private property as unjustifiable unless the officers are on the property with the leave or licence
of the occupier."81 In finding the exercise of such powers on private
property to be justifiable Richmond P carefully examined the nature of
the po·wers, in particular the fact that no power to request a breath test
arises until the traffic officer has acquired good cause to suspect, and the
general purpose of the legislation-the reduction of the road toll caused
by drinking drivers. An object which he said was so important that a
court should not allow it to be defeated except on weighty grounds. To
74
75
76
77
78
79
80
81

Supra n 32.
Supra n 60.
[1981] lWLR 837.
Supra n 32 at 69.
Idem.
Supra n 60 at 763.
Supra n 32 at 55.
Ibid at 54.
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avoid stultification of the powers conferred upon traffic officers by section
58A Richmond P found as a matter of necessary implication a power to
enter property without the use of force, but not a private residence.
The solution is obvious and it is the principle underlying the decisions
in Payn and Morris v Beardmore. In a situation where a constable needs
to enter private property, for example life and property are in serious
danger, the legislature must recognise that the constable has a duty to
perform and confer a concomitant power of entry by statute. 82
2

The Closure of Roads

This situation clearly demonstrates the unsatisfactory nature of the
reasonableness test in determining whether a constable is acting within
the execution of his duty. In Police v Newnham in both the Magistrate.s'
Court 83 and the Supreme C'ourt 84 the Ashworth formula was applied to
the facts of the case but the courts differed as to whether the formula was
satisfied. In that case the respondent and other protesters not only had
been prevented from entering a sports ground but also were required to
conduct their protest behind barricades at a point some distance from
the entrance. It was not disputed that as a result of disruption and violence at the ground two days earlier the police were acting pursuant to
their duty to prevent a reasonably anticipated breach of the peace. The
question to be answered was did the police have the power to barricade
the street in such a manner and deny access to all roadusers, including
peaceful protesters?
Mahon J considered the matter by referring first to Waterfield and
the previously quoted extract from Amos85 and emphasised that he
accepted that "the limits to which the police may go must be measured
in relation to the magnitude of the consequences apprehended." He also
referred to the extract from Burton v Power cited at the commencement
of this article, and stated: 86
The question is \vhether on the undisputed facts as to the history of the
previous demonstration and the location .of this barricade the police enteTed
upon an unfair or immoderate course of conduct in carrying out the admitted duty to prevent a breach of the peace.

Mahon J concluded without any further consideration of the Ashworth
formula that 87
denial of the use, of part of a public street to the demonstrators . . . as a,
matter of common experience . . . is a course, which must frequently be
adopted by the police in different cases of metropolitan disturbances or
perils from whatever cause arising, and nothing turns upon the single fact
that temporary access to a street was denied by the police to a selected
variety of persons.

It may indeed be "a matter of common experience", although the reason
for the closure would surely be important; however such a finding gives
82 See e.g s 28 of the Fire Service Act 1975 \vhere the functions, duties and powers
of the Chief Fire Officer or his deputies are clearly and succinctly stated.
83 Unreported, Magistrates' Court, 15 April 1976, M289/76.
84 Supra n 32.
85 Supra n 52.
86 Supra n 32 at 849.
87 Idem.

80

Otago Law Review

(1981) Vol S No 1

no indication to a person wishing to exercise his freedom of speech of
the limitations that may be placed upon his liberty.
The need for such guidance is further emphasised when one contrasts
the conclusion of Mahon J that the actions of the police in barricading
the street and excluding all protesters from the park were fair and reasonable in the. circumstances,88 with that of the Magistrate in the lower
court. Mason SM applied the Ashworth formula and found that the
conduct of the police:, although within the general scope of a .duty to
prevent an anticipated breach of the peace, was an unjustifiable use of
the powers associated with that duty. He stated: 89
In arbitrarily excluding all persons in that class fr.om entering at or near
the softball park the police effectively prevented protest or demonstration
by individuals, the defendant included, who may have wished to do so in a
non-violent, orderly and acceptable fashi,on. That in my judgment was an
unwarranted interference with the liberty of the subject.

At the conclusion of his judgment Mason SM stated, "[i]t is not the
function of this court to legislate-that is the responsibility of Parliament. If the powers of the police force in this sort of situation are to be
extended or defined then Parliament should say 80."90 The legislature
responded by amending the Local Government Act 1974. Section 342A,
as inserted by section 7(1) of the Local Government Amendment Act
1979, states:
Where the senior member of the Police for the time being in cha.rge at any
place has reasonable cause to believe that(a) Public disorder exists or is imminent at or adjacent to that place; or
(b) Danger to any member of the public exists or may reasonably be expected at or adjacent to that place; or
(c) An indictable offence not triable summarily under section 6 of the Summary Proceedings Act 1957 has been committed or discovered at or adjacent to that place,he may temporarily close, f.or such period as is reasonably necessary~ any
road at or lead.ing to or from or in the vicinity of that place, or any part of
that road, to all traffic or to any specified type of traffic.

The citizen's interest in free access to public places has thus been found
by the legislature to be outweighed by the community interest in the
prevention of violence and disorder.
The further question arises of the extent of a constable's powers when
he witnesses or reasonably anticipates a breach of the peace. There is no
authoritative definition as to the scope of such powers. In R v Howe1l91
the English Court of Appeal however, was emboldened to say that a
breach of the peace is committed "whenever harm is actually done or is
likely to be done to a person or in his presence to his property or a
person is in fear of being so harmed through an assault, an affray, a riot,
unlawful assembly or other disturbance." Thus section 342A of the
Local Government Act 1974 would ·appear to be a codification of the
constable's powers at common law to temporarily close roads when he
witnesses or reasonably anticipates a breach of the peace.
88 Mahon J emphasised that the presence of the respondent in the park, or within the barricades, would incite the unruly faction of his foUowers to force an
entrance themselves.
89 Supra n 83.
90 Idem.
91 [1981] 3 WLR 501, 509 per Watkins LJ.
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A constable has further powers under statute and possibly at common
law. Section 42(2) of the Crimes Act empowers a constable who witnesses a breach of the peace to arrest anyone whom he finds committing
it. 92 Subsection (1) provides that: "Everyone who witnesses a b,reach of
the peace is justified in interfering to prevent its continuance or renewal,
and may detain any person committing it, in order to give him into the
custody of a constable". The proviso requires that no more force than is
reasonably necessary for preventing, or than is reasonably proportionate
to the danger apprehended from its continuance or renewal, shall be used.
This subsection would appear to authorise a constable, who witnesses a
breach of the peace, only to use reasonable force to prevent its continuation or renewal; the power to detain being vested only in ordinary
citizens. Whether the common law power of a constable to use reasonable force, short of arrest, to prevent an anticipated breach of the peace93
still exists or whether section 42 is to be interpreted as a codification of
the constable's common law powers is uncertain.
3

Making Inquiries

The power of a constable who is performing his duty in detecting
crime to ask questions of a citizen, is another unhappy combination of
common law and statute. There is no legal duty resting upon citizens to
answer questions posed by the police and the police have no lawful
power to make them do so. A refusal to answer does not amount to
wilful obstruction. 94 It was stated in Rice v Connolly:95
[T]hough every c\itizen has a moral duty or, if you like, ,a social duty to
assist the police, there, is no legal duty to that effect, and indeed the whole
basis of the common law is the right of the individual to refuse to answer
questions put to him by persons in authority, and to refuse to accompany
those in authority to any particular place; short, of course, of arrest.

In that case, the appellant was seen behaving suspiciously by police
officers, although he had not committed any offence in their presence.
On being questioned, he refused to say where he was going or where he
had come from. He also refused to give his full name and address. His
appeal against conviction upon a charge of obstructing the police was
upheld in the Court of Appeal.
In Elder v Evans96 the appellant was found in circumstances which
gave a police constable reasonable cause to believe that the appellant
was a person having either no lawful or insufficient means of support.
This cast upon the constable a duty of investigating the circumstances.
On refusing to give his name and address the appellant was arrested and
charged with wilfully obstructing a constable in the execution of his duty.
Hay J held that: "It would, however, be going far to hold that the mere
non-disclosure by a person of his name and address amounts to wilful
obstruction, even where the person making the inquiry is a constable
engaged in the execution of his duty."97
92 For a discussion of the expression "found committing" see infra pp 86-89.
93 See eg Piddington v Bates [1960] 3 All ER 660; King v HodgeS' [1974] erim
LR 424; Albert v Lavin [1981] 1 All ER 628.
94 Hatton v Treeby [1897] 2 QB 452; Elder v Evans [1951] NZLR 801; Rice v
Connolly supra n 29; Moulton v Police [1980] 1 NZLR 443.
95 Supra n 29 at 419.
96 Supra n 94.
97 Ibid at 806.
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Thus when a constable wishes to confirm or allay his suspicion that an
imprisonable offence has been committed, by making reasonable inquiries, a citizen cannot lawfully be required to answer the constable's
questions. There is no wilful obstruction and the constable has no statutory power to arrest for failing to answer. He must make an immediate
decision to either let the person remain at liberty or determine if the
refusal to answer questions, coupled with his other suspicions, gives him
the power to arrest for the suspected offence. It is ironic that in Dumbell
v Roberts98 it was held that a constable who does not make inquiries,
which are obvious to a reasonable person and which would confirm or
negate his suspicions, before arresting, does not have good cause to
suspect. 99
There are express statutory provisions, however, which confer upon a
constable a power to arrest where a person refuses to give, on demand,
particular information, usually name and address. For example, in Elder
v Evans the constable possessed a power of arrest, under the predecessor
to the present section 315 (2) (c) of the Crimes Act, where a person
within his view offends in any manner against the Police Offences Act
and who refuses to give his name and address. Similar statutory provisions are section 254(3) of the Sale of Liquor Act 1962 which empowers a constable after cautioning to arrest without a warrant any
person whom he finds unlawfully on licensed premises and who refuses
to give his name and address; and section 66(2) of the Transport Act
1962 which gives a constable an express power of arrest without a warrant where the user of a vehicle fails to stop at the request of the constable or refuses on demand to give his name and address and to state
whether or not he is the owner of the vehicle, and if he is not the owner,
to give the name and address of the owner. 1
The conferring of statutory powers to demand name and address
raises the interesting question of whether the sections create an exception
to the fundamental principle that no person be detained short of arrest.
For example, to avoid frustrating the purpose of section 66 of the Transport Act 1962, a constable must, by necessary implication, possess the
power to detain the user ofa vehicle for sufficient time to demand his
name and address. A person would not fulfil his obligations under this
section by merely stopping and then immediately driving off again be..
fore a demand could be made. A similar section, section 228(2) of the
Road Traffic Act (UI{) 1960, was considered by an English Divisional
Court in the recent case of Squires v Botwright. 2 The appellant was
prevented from entering her home by a constable who was awaiting the
arrival of breath-testing equipment. He did not touch her but demanded
her name and address. He was assaulted before he could ask her to produce her driver's licence. She was arrested for assaulting the constable
in the execution of his duty. The Court:, in affirming her conviction,
accepted that the power of arrest had not arisen, but they found that the

98 [1944] 1 All ER 326.
99 The expression "good cause to suspect" is examined, infra pp 85-86.
1 When implementing his powers under the section a constable need not· state
that he is relying on the'section or demand all of the particula.rs: Taylor v
Police unreported, High Court, Auckland, 23 October 1980, MI345/80.
2 [1972] RTR 462.
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constable had not gone beyond the scope of his duty in preventing Miss
Squires from entering her home. Lord Widgery CJ stated: 3
I think it would be a very strange, situation in law if in the special and
highly peculiar facts of this case th e prosecutor was said to have gone beyond the scppe of his duty merely because, for what may have been seconds
only, he sought to prevent the' defendant from moving in a particular direction in order to give him time to ask a second time, as required under
section 228(2).

The judge's reasoning is unclear. He appears to have based his judgment on both the need· for an implied power and the doctrine of trivial
trespass. It further appears, however, that' he was satisfied that the constable's actions were reasonable in the circumstances. He stated: "I think
that it is perhaps dangerous to answer problems of this kind 1'00 much
by rule of thumb, and too little by reference to the prevailing circumstances. 1 would decide this case solely on the prevailing circumstances
. . . ."4 The issue has not arisen in New Zealand. For example~ it was
not argued in Williams that the police were purporting to exercise their
powers under section 66. Indeed, while numerous questions were asked
of the occupants of the vehicle, their names and addresses were not requested. Thus the question of whether there is an implied statutory
power to detain remains unanswered.
The principle that refusal to give name and address cannot amount to
wilful obstruction was recently examined by the Supreme Court of
Canada in Moore v R.5 The Court held that where a person was witnessed by a constable to commit an offence, and he refused ·to give his
name and address in order that a summons could be issued. he was guilty
of the offence of wilfully obstructing the constable. The Court distinguished Rice v Connolly on the ground that in that case the defendant
was merely a suspected person whereas in this case Moore was found
in flagrante delicto. The Court balanced the competing interests in the
following manner: 6
rT]here is not even minimal interference with anv· fre'edom of a citizen who
is seen committing an infraction bv a ooUce constable in the police constable's slmoly requesting his name· 'and address without any attempt to obtain from that person any admission of fault or anv comment whatsoever.
On the other hand, the refusal of a citizen to identify himself under such
circumstances causes a maior inconvenience: and obstruction to the police in
carrying out their proper' duties, so that if anyone were engaged in any
balancing of interest there could be no doubt that the conclusion to which
I have come would be that supported by the overwhelming public interest~

The: conclusion of the Supreme Court of Canada that a constable
should have the power to arrest any person whom he witnesses committing an offence and who refuses to give name and address would appear
correct. There is no other means of bringing offenders to justice. The
writer does not believe, however~ that a common law power to this effect
should be implied in citcumstances where a constable is acting- reasonably. The consequence would be that a constable would be acting within the scope of his duty and thus an offence against section 77 would be
3
4
5
6

Ibid at 468.
Idem.
(1979) 5 CR (3d) 239.
Ibid at 298.
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committed by the citizen. The· task is not one for the judiciary. The
legislature must intervene and create a specific statutory power of arrest.
The provision could be a broad one empowering a constable to arrest
any person whom within his view cOlnmits an offence and who refuses to
give name and address on demand. This writer, however, in his balancing of the interests of the citizen and the community, would favour inclusion of the further requirement that it be intimated to the citizen that
the constable has witnessed him committing an offence and intends to
prosecute by means of issuing a summons, and that he: requires the citizen's name and address for this purpose. If this is refused then the person's conduct, following Elder v Evans, would not constitute wilful obstruction of a constable in the execution of his duty but he may be
arrested and charged with the original offence.
III

THE POWER OF THE POLICE TO EFFECT AN ARREST

A further situation in which the courts may look to the reasonableness
of a constable's actions is where he is purporting to arrest. However the
issue is no longer whether a constable has an implied power to exercise
his duty reasonably, but the judicial interpretation of the statutory limits
imposed upon a constable's power to arrest. Again the lawfulness of a
constable's acts may depend on whether he is the defendant in a civil
action or a criminal prosecution, or whether a citizen is charged with
assault under section 77A.
Arrest may be defined as a detention of the person in support of the
law. It usually consists of two elements: a touching, or acquiescence by
the person to the arrest; and words of arrest. 7 Whilst it is desirable that
these elements should be performed contemporaneously, in certain situations (eg an ambush), the physical element, of necessity, must be performed first. Whether this touching would be regarded as an 'integral
part of the arresting process will depend on the time-lag between the
touching and the words of arrest. s It is arguable,9 however, that mere
physical detention in certain circumstances may constitute an arrest10
provided it is the constable's intention to make an arrest and the person
detained realises, or ought reasonably to realise, that he is under arrest. 11
There is a duty imposed on any person making an arrest. at the ,time of
arrest, to inform the person being arrested of the reason for the arrest,
7 Alderson v Booth [1969] 2 QB 216; Police v Thomson [1969] NZLR 513.
8 Cf R v Erickson [19.77] 4 WWR 374;- R v Brown (1977) 64 Cr App R 231.
9 For an examination of the controversy over what constitutes an arrest see:
Clarke and Feldman, "Arrest By Any Other Name" [1979] Cnm LR 702; Lanham, "Arrest, Detention and Compulsion" [1974] Crim LR 288; Lidstone, "A
Maze in Law!" [1978] Crim LR 332; Telling, "Arrest and Detention-The
Conceptual Maze." [1978] Crim LR 320; Zander, "When is An Arrest Not An
Arrest?" (1977) 127 New LJ 352, 379.
10 Eg 11 Halsbury's Laws of England (4th ed) para 99 states: "Arrest consists in
the seizure or touching of a person's body with a view to his restraint".
Adopted in R v Erickson supra p 84 n8. The previous edition, 10 Halsbury's
Laws of England (3rd ed) para 631 similarly stated: "Arrest consists of the
actual seizure or touching of a person's body with a view to his detention."
This was quoted with approval in Police v Thomson supra p 84 n 7 and R v
Whitfield (1970) 7 DLR (3d) 97.
11 This matter was not considered in Blundell supra p 64 n 4 as the police accepted that they were not purporting to make an arrest.
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unless it is impracticable to do. so, or the reason for the arrest is obvious
in the circumstances eg the person is found in flagrante delicto. 12
1

Good Cause to Suspect

The power of arrest of a constable is codified by section 315(1) of the
Crimes Act. Unless a specific power of arrest is conferred by another
jstatute then the constable's power of arrest is to be found in one of the
five subclauses of subsection 2. The most sweeping clause is section
315(2)(b) which empowers a constable to arrest: "Any person whom he
has good cause to suspect of having committed a breach of the peace' or
any offence punishable by death or imprisonment".
The expression "good cause to suspect" has been interpreted by the
courts as meaning "reasonable cause to suspect".13 Thus it is not suffi...
cient that the constable honestly suspects the person arrested of committing a crime, his suspicions must be based on reasonable grounds. It is
an objective test not a subjective one. The court will examine all the
information within the constable's knowledge at the time of the arrest in
determining whether there: was reasonable cause. It is clear however that
the standard is not a stringent one. It may be: this point to which Hardie
Boys J was referring in Williams when he stated: 14
In the usual type of situation, the Court would not approach its consideration of good cause with too much nicety. The police must be enabled to
pursue their duty without the hindrance of an over-zealous ex post facto
examination of the reasonableness of their actions....

It has been established, for example, that a constable may act on hearsay evidence provided it has been obtained in a manner in which some
credibility may be attached to it.15 The fact that the accused has previous convictions is another factor the court may consider in determining whether there is good cause. 16
Analysing the power to arrest in Williams Hardie Boys J stated: 17
t

[W]here as here the constable makes the arrest as a result of his own assessment of a situation in which he is himself a direct and active participant, I
think the position is a little: different. Here, by his own actions the constable
precipitated a confrontation. He wrongfully interfered with the rights of a
citizen and thereby gave rise to an altercation. In these circumstances, he
cannot in my opinion claim to have reasonable cause to believe that an
offence had been committed. Had he stopped to think about it, he would I
am sure have realised that it was he and not Williams who was at fault. I
do not blame him for not stopping to think. The circumstances hardly permitted that. But it was he who had created them.

With all due respect the beliefs of the constable are of no concern in
12 Crimes Act, s 316(1).

13 The v'ew of Martin B in R v Spencer (1863) 3 F & F 854,857; 176 ER 391,
that the phrase means "a reasonable ground of suspicion upon which a reasonable man may act" has been adopted by the Supreme Court in Chesham v
Wright [1970] NZLR 247, 250 per Beattie J, and by the Court of Appeal in
Police v Anderson [1972] NZLR 233, 242 per North P; and Police v Cooper
[1975] 1 NZLR 216, 219 per Wild CJ.
14 Supra p 69 n 34 at 113.
15 Police v Cooper supra p 85 n 13.
16 McArdle v Egan [1933] All ER 611.
17 Supra. p 69 n 34 at 113. [Emphasis added.]
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this case. The proper question for the judge was whether the constable
had a reasonable suspicion that he was being assaulted while acting in
the execution of his duty. However it would seem that this lower standard of suspicion was not satisfied on the facts of Williams. IS Indeed the
fact that there is no power in New Zealand to detain a person short of
arrest must be an elementary fact for any constable.
2

Finds Committing or Offending; Within his View Commits an
Offence

The other paragraphs of section 315(2) are expressed in different terms.
The standard to be satisfied is that of "finds disturbing or committing",19
"finds offending",20 "within his view offends"21 or "within his view commits".22 By adopting the: doctrine of fresh pursuit, the expressions "finds
offending" or "finds committing" have been judicially interpreted to
confer a power of arrest when a constable has not physically witnessed
the alleged unlawful conduct. 23 It is submitted that the words "within
his view offends" or "within his view commits" are too specific to permit
of this interpretation.
An important issue to determine when examining these subsections is
whether a lawful arrest has been made when a person is subsequently
found by the court not to have committed the offence for which he was
arrested. This issue can arise in two situations: (1) where a constable is
the defendant, for example, in a criminal prosecution for assault or a
civil action for false imprisonment; or (2) where the person arrested resists, wilfully obstructs or assaults a constable in the belief that the
arrest is unlawful and is charged with an offence against sections 77 or
77A of the Police· Offences Act. In terms of the liberty of the individual
the second issue is extremely important. Nevertheless, it has yet to be
considered by the New Zealand judiciary. The most obvious reason is
that it is only where the offence is not punishable by imprisonment that
the constable need rely on these subsections of section 315 to confer his
power of arrest. However, where other enactments confer an express
power of arrest for an imprisonable offence in terms of "finds offending"
or having "committed an offence" the courts must look to the specific
provision, as conferring the power of arrest.24
In what manner should a constable's power to arrest a person whom
he "finds offending" be interpreted? Hardie Boys J in Williams citing as

18 Seven Seas Publishing Pty Ltd v Sullivan [1968] NZLR 663.
19 Section 315(2) (a). The expression "finds committing" is used in other sections of the Crimes Act, eg s 35 (arrest of persons found committing certain
crimes); s 42 (preventing a breach of the peace); s 317 (power to enter prem.;
ises to arrest an offender or prevent an offence).
20 Section 315(2) (e).
21 Sectiton 315(2) (c).
22 Section 315(2) (d).
23 Hanway v BouZ:tbee (1830) 1 M & Rob 15; 174 ER 6; R v lones (1970) 54
Cr App R 148; R v Sakhuja [1973] AC 152 (HL); Payn supra p 69 n 32.
24 Crimes Act, s 315(3). Eg s 77 of the Police Offences Act, as amended in 1974,
provides that a constable may take into custody without warrant any person
who resists or wilfully obstructs him in the execution of his duty. Cf s 77A
where no specific power of arrest is conferred for assaulting a constable in the
execution of his duty.
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his authority section 32 of the Crimes Act, stated: "An arrest does not
become unlawful merely because the person arrested is subsequently
acquitted".25 Section 32 states:
Where under any enactment any constable has power to arrest without warrant any person who has committed an o:ffence~ the constable is justified in
arresting without warrant any person whom he believes, on reasonable and
probable grounds, to have committed that offence~ whether or not the
offence has in fact been committed, and whether .or not the arrested person
committed it.

Section 2(1) of the Crimes Act states: "'Justified', in relation to any
person, means not guilty of an offence and not liable to any civil proceeding". Thus section 32 provides a defence to a constable in a civil or
criminal action in which he is the defendant. 26
The origins of section 32 can be traced to the decisions in Marks· v
Frogley,27 Treback v Croudace,28 Isaacs v Keech,29 Ledwith v Roberts30
and Barnard v Gorman. 31 In each of these cases a constable was the
defendant in a civil action and the court held that the power to arrest a
person who has committed or who is found committing an offence extended to authorise the arrest of persons whom the arrester honestly and
upon reasonable grounds believed to be committing or to have committed the offence in question. In the most recent of the English cases,
Wiltshire v Barrett,32 the Court of Appeal preferred simply to construe
the word "committing" as "apparently committing". But does section
32 have the effect of making the arrest lawful as Hardie Boys J suggested? If so, any resistance may constitute an offence against sections
77 or 77A because the constable, in making a lawful arrest is acting within the execution of his duty.
The question was considered by the Supreme Court of Canada in R v
Biron. 33 The accused had been arrested under section 450 ( 1) of the
Canadian Criminal Code which empowers a peace officer to arrest without warrant any person whom he finds committing a criminal offence.
He had been charged with creating a disturbance and with resisting a
peace officer in the execution of his duty. The latter charge arose, out of
the accused's actions on being arrested for the first offence. He was subsequently acquitted of the first charge. The majority held, applying the
English cases considered above, that the arrest was lawful. An important consideration was the community's interest in the police being able
to act on the facts as they saw them at the time: 34

25 Supra p 69 n 34 at 113.
26 If the arrest is made under s 315(2) (b) the constable can rely on s 31 which
states: "Every constable is justified in arresting any person without warrant in
accordance with the provisions of [s] 315 of this Act or in accordance with
any other enactment conferring on him a power so to arrest." Suspicion is a
lower standard than belief: Seven Seas Publishing Pty Ltd v Sullivan supra
p 86 n 18.
27 [1898] 1 QB 888.
28 [1918] 1 KB 158.
29 [19251 2 KB 354.
30 [1937] 1 KB 232.
31 rt941] AC 378.
32 [1965] 2 WLR 1195.
33 (1976) 59 DLR (3d) 409.
34 lbid at 423.
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The power of arrest ... has to be exercised promptly, yet, strictly speaking,
it is impossible to say that an offence is committed until the party arrested
has been found guilty by the Courts. If this is the way in which this provision is to be, construed, no peace officer can ever decide, when making a.n
arrest without a warrant that the person arrested is "committing a criminal
offence". In my opinion the wording . . . which is over simplified, means
that the power to arrest without a warrant is given where the peace officer
himself finds a situation in which a person is apparently committing an
offence.

However, it is submitted that the protection offered in Canada by sections 25 and 31 of the Criminal Code and in New Zealand by sections 31
and 32 of the Crimes Act nullifies this argument to a large extent. The
police are adequately safeguarded by these sections in situations where
they have made. an arrest, the person is later acquitted. and a civil or
criminal action against the constable has ensued.
This was the view of the dissenting minority in Biron. They stated
that the situation in which a criminal charge has been laid against an
individual for obstructing or assaulting a constable was not analogous to
that in which the constable is the defendant. Laskin CJ expressed the
matter thus: 35
I would find it astonishing that a provision concerned with a constable's
criminal ,or other responsibility, and which immunizes him in specified circumstances in respect of an arrest that he has made, should become the
vehicle for providing a basis upon which an accused may himself be convicted of res,isting the arrest. To do that is to turn a protective provision, a
shield, for the constable into a sword against an accused by treating the
protection as an expansion of the powers of arrest. . . .

And later in his judgment he stated succinctly:36
The reasoning and judgment of the English Court of Appeal in Wiltshire v
Barrett . . . have: no application t,o this case. It was a civil action for
damages against a constable for assault and wrongful arrest, not a criminal
prosecution, as here, ag.ainst an accused person for resisting a peace officer
in the execution of his duty.

The balance between the community's interest in the enforcement of the
criminal law and the interest of the individual in the freedom of movement of his person was struck at a point quite different from that of the
majority:37
[A] constable's lot is a heavy and even unenviable one when he has to make
an on-the-spot decision as to an arrest. But he may be overzealous as well
as mistaken.... Far more important, however, is the social and legal, and
indeed political, principle upon which our criminal law is based, namely,
the right of an individual to be left al,one, to be free of private or public
restraint, save' as the law provides otherwise....Our law has not, as I understand it, deprived the citizen of his right to resist unlawful arrest. His
resistance may be at his own risk if the arrest proves to be lawful, but so
too must the police officer accept the' risk of having effected a[n un]lawful
arrest. Of course, even if the resisted arrest is unlawful, the person resisting may still become culpable, if he uses excessive force.

It is the writer's opinion that the minority judgment is to be pre35 Ibid at 411.
36 Ibid at 413.
37 Ibid at 415.
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ferred. 38 To follow Biron would be to extend the police powers of
arrest to encompass an arrest made in accordance with the provisions of
section 32. 39 A constable could arrest any person whom he believes on
reasonable and probable grounds to have committed an offence whether
or not an offence has in fact been committed, and whether or not the
arrested person committed it. This arrest would be lawful and the constable would be acting within the execution of his duty. Thus any resistance offered to the arrest would be an offence against sections 77 or
77A. It is argued that this is not the purpose of section 32. Police
powers of arrest are codified in section 315 of the Crimes Act. The pur..
pose of sections 31 and 32 is limited to providing defences if the constable's action is the subject of an action or prosecution by the arrested
person. They do not make an· otherwise unlawful arrest lawful: they
simply afford a constable complete protection from civil or criminal
liability if he can show good cause to suspect (sections 31 and 315(2)(b)
or reasonable and probable grounds for believing that the arrested person has committed an offence whether or not an offence has been committed, and whether or not the arrested person committed it (section 32).
CONCLUSION

The right to use reasonable force to resist a constable who is unlawfully interfering with one's liberty has long been recognised in English
law. In the past decade however, a person deciding to avail himself of
this fundamental right has done so at great risk. The court's analysis of
the situation some days, weeks, even months later, may reveal that the
constable made a lawful arrest or that his actions, although prima facie
an unlawful interference with an individual's liberty, are so "trivial" or
"reasonable" as to fall within the scope of his duty. Alternatively, where
a court finds a constable to have a duty to act unlawfully, a common
law power may be conferred by implication, to the effect that the constable is entitled to take reasonable steps to execute that duty.
If Biron is followed in New Zealand, the use of reasonable force to
resist a prima facie unlawful arrest not authorised under section 315 of
the Crimes Act, may amount to an offence against sections 77 or 77A of
the Police Offences Act where the constable has reasonable and probable grounds to believe that the person arrested has committed the
offence, whether or not the offence has in fact been committed, and
whether or not the person committed it. Furthermore, the application of
38 .Support for this argument can be found if one compares the wording of ss 35
and 36 of the Crimes Act. Section 35 provides: "Everyone is justified in
arresting without warrant . . . (b) Any person whom he finds by night committing any .offence against th 1s Act." However under s 36 a person is protected only from criminal responsibility "for arresting without warrant any
person whom he finds by night in circumstances affording reasonable and probable grounds for believing that that person is committing an offence against
this Act.'" Is this not a clear indication that the expression "found committing" is to be interpreted as found committing?
39 This is to take the narrowest view of the case. The majority in fact said a
lawful arrest takes place when a person is apparently committing an offence.
When Lord Denning: used this expression in Wiltshire v Barrett supra p 87
n 32, it was a substitute for the test of hone,s! and reasonable belief which he
saw as being "fraught with ambiguities". This is true however of "apparently
committing". It could be construed to confer a wider power of arrest than
"good cause to suspect".
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the Ashworth formula or the doctrine of trivial trespass may result in a
conviction for an offence against sections 77 or 77A in a situation where
a constable was acting unlawfully, but not too unlawfully! A different
result may ensue depending on which of these approaches is adopted or
on the individual judge's view as to when police action exceeds the
bounds of reasonableness. Unfortunately it is difficult if not impossible
to predict in advance these bounds, or which approach will find favour
with the: court. The present law leaves considerable scope for the exercise of discretionary powers by the police. Consequently the opportunity
for misuse of police power or the widespread use of de facto power not
authorised by law4° is much greater than if clearly defined specificpurpose powers were conferred upon the police.
Until such action is taken by the legislature it is this writer's opinion
that any call in New Zealand for the abolition of the right to resist an
unlawful arrest would be both premature and ill-conceived. However in
the United States in New Jersey v Koonce41 it was held by the Superior
Court of New Jersey that it is wrong for a private person to resist arrest
by someone whom he knows or has reason to believe is an authorised
police officer engaged in the performance of his duties, whether or not
the arrest is illegaL Conford SJAD said: 42
Force begets force, and escalation into bloodshed is a frequent possibility.
The right or wrong of an arrest is often a matter of close debate as to which
even lawye.rs and judges may differ. In this era of constantly expanding
legal protections ,of the rights, of the accused in criminal proceedings, one
deeming himself illegally arrested can reasonably be asked to submit peaceably to arrest by a police officer, and to take recourse in his legal remedies
for re,gaining his liberty and defending the ensuing prosecution against him.

rrhis quotation demonstrates one of the arguments in support of the
abolition of the right to resist an unlawful arrest-that for the common
good the issue should not be settled by violence which may injure innocent bystanders as well as the parties involved. Other arguments are: the
right to resist is an outdated concept which originated when those
arrested might spend years in gaol awaiting trial without bail and subjected to filth and disease; resistance is usually futile, gaining only temporary respite from detention; only the guilty are likely to resist.
It is suggested that these considerations are out-weighed by counter
a.rguments. It is the cornerstone of any democratic society that an individual should not be subjected to arbitrary restraint. The freedom of
one's person is not satisfactorily protected by the right to b,ring an action
for habeas corpus to effect release, or to initiate criminal or civil proceedings against the police'. For example, the "right" to demonstrate is
meaningless if at the time protest is likely to be most effective, one is
wrongfully arrested, but later released and left only with the recourse of
seeking a remedy in court. The difficulty and expense of litigation makes
this a most haphazard and ineffective means of preventing the misuse of
discretionary or extra..legal powers by the police. Subservience to uni40 Eg the practice of searching all persons on arrest. The legislature responded
to the ruling in Rudling v Police unreported, Supreme Court, Auckland, 18
December 1978, that the police had no general right to search a person taken
into custody, by amending the Police Act 1958 and inserting a new s 57A
which confers such a power: Police Amendment Act 1979, S 2.
41 214 A (2d) 428 (1965).
42 Ibid at 433.
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form may encourage police harassment and even the formation of vigilante groups.43 It is erroneous to state that only the guilty will avail
themselves of the right to resist. An innocent person suffering an injustice may react instinctively without carefully considering his actions.
Would opposition by a citizen to unlawful police action confer a power
of arrest upon the police? If so does the constable then cease to act unlawfully and come again within the execution of his duty, thereby empowering him to arrest for an offence against sections 77 or 77A?44
In any democracy the citizen should feel free to oppose any application
of force to or any detention of his person that is prima facie unlawful.
A police state could ask no more of its citizens than that they meekly
acquiesce to any curtailment of their liberty by the state. Fortunately,
the reaffirmation in Williams of the right to resist with reasonable force
unlawful interference with one's freedom of movement provides hope
that in New Zealand this day may still yet be only on some distant horizon. The burden, nevertheless, is clearly cast upon the legislature to refurbish police powers to bring them into accord with modern conditions,
and at the same time ensure the inclusion of the necessary safeguards to
protect individual liberty.
liditor's Postscript:

Since submitting this article for publication the author has drawn
attention to the enactment of the Summary Offences Act 1981. This Act
which comes into force on 1 February 1982 repeals the Police Offences
Act 1927. Sections 77 and 77A of the Police Offences Act have been
replaced by sections 23 and 10 of the Summary Offences Act. Whilst
minor amendments to the wording of sections 77 and 77A have been
effected the substance of these sections remains unaltered.

43 Cf the comments of McCarthy J in Blundell supra p 64 n 4.
44 For a more detailed examination of the arguments for and against the abolition of the right to resist, see~: Notes (1978) 38 La L Rev 840; (1967) 7 Nat
Res J 119; (1966) 3 Tulsa LJ 40.

