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BILLS OF SALE (AMENDMENT)
ACT.

Act No. 62, 1936.

An Act to amend the Bills of Sale Act of 1898
in certain respects; to repeal the Bills of
Sale (Amendment) Act, 1903; and for pur-
poses connected therewith. [Assented to,
23rd December, 1936. ]

E it enacted by the King’s Most Ixcellent Majesty,
B by and with the advice and consent of the Legs-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :

1. (1) This Act may be cited as the ““Bills of Sale
(Amendment) Aect, 1936.”°

(2) The Bills of Sale Act of 1898, as amended by
subsequent Acts and by this Act, may be cited as the
Bills of Sale Act, 1898-1936.

(3) This Aect shall commence upon a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.

2. The Bills of Sale Act of 1898, as amended by subse-
quent Acts, is amended—

(a) (i) by inserting in section three in the definition
of ‘‘Personal chattels”” after the word
“delivery”’ the words ‘‘(ecither at the time

of
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of the making or giving of a bill of sale of ¥ (E,_iass.
the personal chattels comprised in or made
subject to the bill or at any time there-
after)’’;
(ii) by inserting at the end of the same scction
the following new definitions:—

‘‘Preseribed’” means prescribed by this
Act or by regulations made under this
Act.

‘‘Prescribed fee’’ means fee prescribed by
regulations made under the Convey-
ancing Act, 1919, as amended by
subsequent Acts.

“‘Trader’” means a person engaged in the
business of selling by retail any
goods, wares or merchandise but
does not include a company or the
holder of a publican’s license or an
Australian wine license granted
under the Liquor Act, 1912, or any
Act thereby repealed.

*‘Trader’s bill of sale’’ means a bill of sale
made or given by a trader the per-

. sonal chattels comprised in or made
| subject to which are plant, fixtures,
and fittings and/or goods, wares, or
merchandise owned and used or in-
tended to be owned and used by the
trader at the time of the making or
giving of the bill of sale or at any
time thereafter, in or in connection
with the business in which he 1is
engaged.
(b) by inserting next after section four the following Newss.
new sections:— fade

4a. No bill of sale shall be deemed invalid by Accidental
reason only that in any affidavit or description ’t‘.l'(l)i‘“jt"clflgot
filed or rccorded in pursuance of scction four :oinvali:
of this Act there is an omission or incorrect or 1t
insuflicient deseription or misdescription of the ¢& tnstru-
time of such bill of sale being made or given or Act, 1928
of the residence or occupation of any attesting é.‘g‘g't')’ '
witness to such bill of sale if the court judee or

justice
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- justice before which or before whom the validity

of such bill of sale comes in question is satisfies

_that such omission or incorrect or insufficient
description or misdescription was. accidental or

due to inadvertence and was not of sugh a nature
as to be liable to mislead or deceive any person
to his prejudice or disadvantage.

48. The Supreme Court, in its equitable juris-
diction, or a judge of the distriet court for the
district within which the per$on making or
giving the bill of sale resides, on being satisfied

‘that—

(a) the omission to file or record a bill of
sale or to renew the registration
thereof within the time required by this
Act; or

(b) any omission, or incorrect or insufficient.
description, or misdescription in any
affidavit or description required by this.
Act in or in connection with the filing
or recording of a bill of sale,

was accidental or due to inadvertence or to some
other sufficient cause, 6r is not of a nature to
vrejudice the position of ereditors of the person
making or giving the bill of sale, or that on
other grounds it is just and equitable to grant
relief, may, on the application of the grantee or
holder of the bill of sale or of any person inter-
ested, and on such terms and conditions as seen:
to the court just and expedient, order that the
time for filing or recording the bill of sale or
for renewing the registration thereof shall be
extended, or, as the casc may be, that the
omission, incorrect or insufficient description or
misdeseription shall be rectified.

4¢c. (1) Where the grantee or holder of a bill
of sale proposes, under any power exercisable by
him in that behalf, to sell personal chattels eom-
prised in or made subject to the bill of sale, he
shall publish notice as preseribed of the place,
date and time of the proposed sale, and, within
the time prescribed, serve a copy of such notice
on
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on the person making or giving the bill of sale by No. %936’
post addressed to such person at the residence
described or set forth in the bill of sale.

The date of sale shall be a date not earlier than
fourteen days after the date of the first publica-
tion of the notice.

(2) A grantee or holder of a bill of sale
who contravenes or fails to comply with any of
the provisions of this section shall be liable to
a penalty not exceeding fifty pounds.

(3) This scetion shall apply to and in
respect of bills of sale made or given before or
after the commencement of the Bills of Sale
(Amendment) Act, 1936.

(¢) by inserting at the end of scetion five the follow- See. 5.

ing new subsection :— (Renewal
of registra-

(2) In the case of bills of sale made or given tion.)
before the commencement of the Bills of Sale
(Amendment) Act, 1936, the period of five vears
shall commence to run from the date upon whica
the bill of sale was filed or recorded or from the
date upon which the registration was last re-
newed, as the case may be, where in either such
case such date was not more than twelve months
before such commencement.

(d) by inserting next after section five the following xeywss.
new sections:— 5A-5M.

54. (1) In the case of every bill of sale made Tills of sale

given as

or given by way of security after the commence- mmzw—n”
ment of the Bills of Sale (Amendment) Act, to ownership of
1936, the person making or giving the bill of sa]e Soateets,

(in this section referred to as ‘‘the grantor’’)

shall furnish a statutory declaration—

(a) stating that the personal chattels com-
prised in the bill of sale are the absolute
property of the grantor, and that no
money is owing to any person in respect
of the purchase by him of such personal
chattels; or

(b) specifying the property or interest of
the grantor in the personal chattels and

stating
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No. £2, 1936. stating that in respect of the purchase
or upon the security of such personal
chattels a specified amount is owing by
him to a specified person.

For the purpose of any such statutory deelara-
tion money which is payable under any negoti-
able instrument given in respect of the purchase
of such personal chattels shall be deemed to be
money owing in respect of such purchase.

(2) The statutory declaration referred to
in subsection one of this section shall, for the
purposes of this Act, be taken as part of the bill
of sale, and shall be annexed to or indorsed on
the same paper on which the bill of sale is
written at the time the bill of sale is made or
given.

(3) A declaration which complies with the
requirements of this section shall, in favour of
the grantee or holder of the bill of sale, be con-
clusive evidence of the facts stated therein
unless such grantee or holder had notice, at the
time the bill of sale was made or given, that the
facts so stated were incorrect.

(4) No bill of sale made or given by way
of security after the commencement of the Bills
of Sale (Amendment) Act, 1936, shall have any
validity as against the person to whom money
is owing in respect of the purchase of the per-
sonal chattels comprised in the bill of sale to the
extent of the money so owing if—

(a) the requirements of subsections one
and two of this section are not com-
plied with; or

(b) the grantee or holder of the bill of sale
had notice, at the time the bill of sala
was made or given, that the facts stated
in the declaration of the grantor were
incorreet;

or as against the person specified in the declara-
tion of the grantor as a person to whom a speci-
fied amount is owing in respect of the purchase
or upon the security of the personal chattels, to
the extent of the amount so specified.

(5)
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(5) Except as provided in subsection four
of this section no bill of sale shall be held to be
invalid merely by reason of the fact that the
requirements of subsections one and two of
this section or of cither of such subsections have
not been complied with.

(6) This section shall not be construed so
as to render valid a bill of sale in any case
where the grantor is not the true owner of the
personal chattels comprised in such bill of sale.

(7) This section shall not apply to or in
respecet of a bill of sale given by a company or by
the holder of a publican’s licensé or an Aus-
tralian wine license granted under the Liquor
Act, 1912, or any Act thereby repealed, or a
trader’s bill of sale.

58. (1) In the case of every trader’s bill of
sale made or given after the commencement of
the Bills of Sale (Amendment) Aect, 1936, the
trader making or giving the trader’s bill of sale
shall furnish a statutory declaration stating—

(a) that he is a person engaged in the busi-
ness of seclling by retail any goods,
wares or merchandise;

(b) that the personal chattels comprised in
or made subject to the bill of sale are
plant, fixtures and fittings and/or goods,
wares or merchandise owned and used
or intended to be owned and used by
him, at the time of the making or giving
of the bill of sale or at any time there-
after, in or in connection with the busi-
ness in which he is engaged.

(2) The statutory declaration referred to
in subscection one of this section shall for the
purposes of this Act, be taken as part of the
trader’s bill of sale, and shall be annexed to or
indorsed on the same paper on which the
trader’s hill of sale is written at the time such
bill of sale is made or given.

(3) No trader’s bill of sale in respect of
which the requirements of subsections one and

two
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two of this section have not been complied
with, shall be operative or have any validity
either at law or in equity.

5c. (1) No trader’s bill of sale (including any
schedule or inventory which is thereto annexed
or therein referred to) made or given after the
commencement of the Bills of Sale (Amendment)

-Act, 1936, either absolutely or conditionally or

subjeet or not subject to any trusts, and whereby
the grantee or holder has power, either with or
without notice and either immediately after the
making or giving of such bill of sale or at any
future time, to seize or take possession of any
of the personal chattels comprised in or made
subject to such bill of sale, shall be operative or
have any validity at law or in equity until the
same has been or is filed or recorded in the office
of the Registrar-General in accordance with this
Act and within the time preseribed by this Aect.

(2) No trader’s bill of sale shall be so filed
or recorded or be operative or have any validity
at law or in equity—

(a) unless the same sets forth—

(i) the full name and the business or
occupation of the grantor and
grantee of the bill of sale, and the
place of business and residence
of the grantor and the place of
business or residence of the
grantee, and the usual name or
style under which the grantor
carries on business;

(ii) a general deseription of the pro-
perty comprised in or made
subject to the hill of sale.

(ii1) the situation of such property;

(iv) the consideration for the bill of
sale, specifying (in the case of a
bill of sule made or given by way
of security) the amount of past
debt (if any), the advance (if

any),
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- any) made at the time of making No. 62, 1986,
or giving the bill of sale, and (if
such is the case) that future ad-
vances are secured by the bill of
sale, and (in the case of a bill of
sale not made or given by way of
security) the full and true con-
sideration for the bill of sale;
and

(v) an address to which notices of any
caveats which may be entered
against the filing or recording of
such bill of sale may be posted {o
the grantor; and

(b) unless such bill of sale has been or is
lodged at the office of the Registrar-
General within fifteen days after the
making or giving of the bill of sale; and
upon such lodgment there shall be paid
to the Registrar-General the prescribed
fee.

5p. The Registrar-General shall cause a book Names and
to be kept in which the names and additions of Jatestobe
. . 0w “ mnaexed an
ezjlcll person making or giving any trader’s open to.
bill of sale lodged as required by this Act shall be inspection.
entered in alphabetical order together with g ¢f Instru- |
. . . . ments
statement in which shall be specified the certain aect, 1928
day, hour and time on which the trader’s bill of g‘;llct-):

sale made or given by such person was lodged. =

Such book shall be open to the inspection of
any person upon pavment of the prescribed fee,
and any person may inspect and take a copy of
any bill of sale so lodged upon payment of the
preseribed fee.

5e. No trader’s bill of sale lodged as required Time for filing
by this Act shall be filed or recorded before the dgeaente
expiration of fourteen days from the date of cf vid-s 3%
lodging the same.

5r. (1) If no caveat is entered as provided in F‘iling,or .
section 5 of this Act against the filing or record- {raqers pill
ing of a trader’s bill of sale lodged as required of sale.

by,
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by this Act, such trader’s bill of sale shall Dhe
filed or recorded forthwith upon the expiration of
fourteen days from the date of lodging the same.

(2) If a caveat is entered as provided in
section da of this Act against the filing or record-
ing of the trader’s bill of sale lodged as required
by this Act such trader’s bill of sale shall not be
filed or recorded until the caveat is removed or
withdrawn as provided in section 51 or section 53
of this Act but when such caveat has been so
removed or withdrawn the bill of sale shall be
filed or recorded forthwith.

(3) Where a trader’s bill of sale has been
filed or recorded as prescribed by this section it
shall, for the purposcs of sections four, five and
5c of this Act, be deemed to have been duly

registered within the time preseribed by this
Act.

5G. (1) Any unsecured creditor of the grantor
of any trader’s bill of sale lodged as required
by this Act may, at any time within fourteen days
from the date of the lodging of the same, enter a
caveat against the filing or recording of such bill
of sale, by lodging such caveat with the Regis-
trar-General and paying the prescribed fee.

(2) Every such caveat shall be in or to the
effecet of the prescribed form and shall contain
the particulars therein indicated, and shall
specify a place within the present limits of the
city of Sydney at which notices relating to such
caveat may be served, and every notice relating
to such caveat, if served at such place, shall be
deemed to be duly served.

5u. Upon the receipt of any such caveat the
Registrar-General shall cause a copy thereof to
be posted to the grantor at the address sct forth
in such bill of sale as the address to which notices
of caveats under this Act may be posted and
shall also cause a copy thereof to be posted to
the grantee at the placé of business or of resi-
dence of the grantee set forth in the hill of sale.

The
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The grantor may summon the caveator before
a judge of the district court for the metropolitan
district in chambers to show cause why his caveat
should not be removed, and upon the return of
such summons the judge shall hear and deter-
mine whether the caveator is a creditor of the
grantor.

Any person to whom the grantor is indebted
on any account whatsocver at law or in equity,
and whose debt is unsecured whether the debt be
due or to accrue due, shall be deemed to be a
creditor within the meaning of this Act.

51. (1) If on the hearing of such summons it
appears that the caveator is an unsecured
creditor of the grantor the judge may make an
order directing that the trader’s bill of sale shall
not be filed or recorded until the debt for which
he is found to be a creditor is satisfied.

(2) If on such hearing it does not appear
that the caveator is an unsecured creditor of the
grantor the judge may order that the caveat be
removed, and upon service of such order upon
the Registrar-General he shall remove the caveat
therein mentioned.

53. (1) A caveator may withdraw his caveat
at any time by signing an application for the
withdrawal thercof in or to the effcct of the
prescribed form.

(2) If after satisfaction of his debt and
whether or not any order has been made under
subsection one of section 51 of this Act, the
caveator refuses to withdraw his caveat or to
sign an application for the withdrawal thercof
the grantor may summon the caveator before a
judge of the district court for the metropolitan
districet in chambers to show cause why the caveat
should not be removed, and the judge may crdez
the removal of such caveat and upon the serviee
of such order upon the Registrar-General he
shall remove the caveat therein mentioned.

DK.
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5K. Upon the hearing of any summons under
this Act the judge may make such order as to
costs as he thinks fit, and any person not
an unsecured creditor of the grantor entering a
caveat without reasonable cause for considering
himself to be such a creditor, and any caveator
refusing without reasonable cause to sign an
application for withdrawal of his caveat after
satisfaction of his debt shall be liable to pay the
grantor such sum by way of compensation as the
judge upon the hearing of such summons deems
just and orders to be paid.

5. Every trader’s bill of sale of personal
chattels (together with every schedule or inven-
tory, if any, thereto annexed or therein referred
to) made or given after the commencement of the
Bills of Sale (Amendment) Aet, 1936, which or
a copy of which is filed or recorded according to
this Act shall be valid, notwithstanding that the
person making or giving the same, or (in the
case the same 1s made or given by any person
under or in execution of any process) the person
against whom such process has issued, has by
the consent and permission of the true owner
thereof in his possession order or disposition the
property and effects comprised in or made sub-
ject to such bill of sale, and is reputed owner
thercof, or has taken upon himself the sale
alteration or disposition of such property and
effects as owner.

5m. Upon the filing or recording of any copy
of a bill of sale under this Act the proper officer
shall indorse thereon a receipt for the same, in
which shall be specified the certain day, hour
and time on which the same is filed or recorded;
and the Registrar-General or other proper officer
in that behalf shall then attach his signature to
the said receipt; and every such receipt so in-
dorsed and signed shall be taken and allowed as

-evidence of the filing or recording of such bill of

sale and of the time when such filing or recording
took place.
| (e)
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(¢) by inserting next after section twelve the follow-
: ing new section:—

12a. Whenever, at the time any person makes
or gives a bill of sale, such person is married and
living with his or her wife or husband, and such
bill of sale comprises any household furniture,
such bill of sale shall not be enforced by seizure
~or sale of any such furniture as then is actually
. in use by the person making or giving the bill of
sale or his or her wife or husband, as the case
may be, unless at the time of execution it is
endorsed in the manner and according to the
form contained in Schedule Four to this Act by
the wife or husband of the maker or giver of the
bill of sale:

Provided that this section shall have no effect
after the death of the wife or husband, or if,
after the making or giving of the bill, such hus-
band and wife live apart pursuant to a decree,
order, or deed of separation, or if a decree for

- the dissolution or nullity of their marriage has
been made.

(f) by inserting next after section fourteen the
following new scetion :—

15. (1) The Governor may make regulations
"mnot inconsistent with this Aet preseribing all
matters which by this Act are required or per-
mitted to be prescribed, or which are necessary
or convenient to be prescribed for carrying this
Act into effect.

(2) The regulations may provide a
penalty not exceeding twenty pounds for any
breach therecof.

(3) The regulations shall—

(a) be published in the Gazette;

(b) take effect from the date of such pub-
licaticn or from a later date to be
specified in the regulations; and

{c) be laid before both Houses of Parlia-
ment within fourteen sitting days after
publication thercof if Parliament is in

session
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session, and if not, then within fourteen
sitting days after the commencement of
the next session.

If cither House of Parliament passes a resolu-
tion of which notice has been given at any time
within fifteen sitting days after such regulations
have Dbeen laid before such House disallowing
any regulation or part thereof, such regulation
or part shall thereupon cease to have effect.

(4) Any penalty imposed by the regula-
tions may be recovered in a summary manner
before a police or stipendiary magistrate or any
two or more justices.

) by inserting next after Schedule Three the

following new Schedule :—

SCHEDULE FOUR.

I (here fill in wife’s or husband’s name), the wife (ot
husband) of (here fill in name of maker or giver of the
bill of sale), consent to this bill of sale being effective as
to the houschold furniture actually in use by my husband
(or wife) and me, and which is comprised in this bill of
sale.
(Signed) (Usual signature)
(Address)

3. The Bilis of Sale (Amendment) Act, 1903, is re-

pecaled.




