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I thought I might talk to you today about some ethical issues that, perhaps,
might not frequently be mentioned. In doing so I thought I might draw upon
some experiences that have occurred to me as recently as the last few
weeks.

The first matter concerns the duty of lawyers when opposed to a self
represented litigant.

The lawyer acting for a client in a case where the

opponent is not represented by a lawyer, and is not legally trained, can be
exceptionally difficult. The usual task of a lawyer in an adversarial process is
to put before the court the facts and law which support the client’s case and
position. There is, of course, a duty not to mislead the court but usually each
lawyer can rely upon his or her opponent to put forward contrary arguments or
matters which might, but do not necessarily, harm the lawyer’s own client’s
case.

In other words, the duty upon the lawyer not to mislead the court

usually does not require the lawyer to put before the court possible legal
arguments for the other side and the arguable facts which an opponent might
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put. Testing or challenging a case is usually the task of the opponent not of
the lawyer advancing the case for a client. The duty of the lawyer when there
is no lawyer representing the opponent is not so clear.

The adversarial system works best when all litigants are represented by
competent counsel and have full access to all of the material that may reliably
bear upon the task and issues for the Judge to decide. The parties have a
real interest in the outcome which each seeks. They care about the result
because it will affect them in a real and meaningful way. It is they, therefore,
who have the incentive to put before the decision maker everything which
needs to be put for the proper outcome to be reached. The facts are known
to the parties and it is only they who have access to those facts which bear,
positively or negatively, upon an outcome. It is the parties who will want to
test what the opposing party is putting forward as the evidence. It is the
parties who will have an interest in thinking about what arguments can
responsibly be put to a court. It will be the parties who will have an interest in
determining what expert evidence, if relevant, needs to be found. It is they
who will have the resources, interest and knowledge necessary to determine
who are the appropriate experts in which field for consideration by a decision
maker.

An assumption upon which the adversarial system operates is that the Judge
can rely upon the parties to put forward everything relevant for the decision.
That assumption includes that the parties will have tested before trial, and will
test at trial, the evidence and submissions upon which the decision will
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depend. The assumption, however, is seriously challenged and potentially
compromised when one or more of the parties is not legally represented or
not legally qualified.

In such cases the court has a duty to be of some assistance to the
unrepresented litigant.

The duty may not require, or permit, the court to

substitute its own view of what an unrepresented litigant should do for what
the litigant may want. In McWhinney v Melbourne Health1 the Court of Appeal
said:

The appellant referred to passages from the decision in Tomasevic
v Travaglini where Bell J observed:

The matters regarding which the judge must assist a
self-represented litigant are not limited, for the judge
must give such assistance as is necessary to ensure
a fair trial. The proper scope of the assistance
depends on the particular litigant and the nature of the
case. The touchstones are fairness and balance. The
assistance

may

extend

to

issues

concerning

substantive legal rights as well as to issues
concerning the procedure that will be followed. The
Family Court of Australia has enunciated useful
guidelines on the performance of the duty.
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The judge cannot become the advocate of the selfrepresented litigant, for the role of the judge is
fundamentally different to that of an advocate.
Further, the judge must maintain the reality and
appearance of judicial neutrality at all times and to all
parties,

represented

and

self-represented.

The

assistance must be proportionate in circumstances - it
must ensure a fair trial, not afford an advantage to the
self-represented litigant.

These propositions are not controversial. It is well understood that a
trial judge has certain obligations to assist a self-represented
litigant, but those obligations are to be balanced against the
requirement that the judge preserve his or her neutrality between
the parties. The appellant's view that the judge ought to have
adjourned the case on his own motion is inconsistent with that
neutrality and the nature of the adversarial system. The appellant's
submission that the trial judge in effect step into the shoes of the
litigant and do that which the litigant, after receiving the clearest
advice, was unwilling to do, would cross the line between the
permissible assistance that might be offered and the need to
maintain impartiality and respect the position adopted by the
litigants. Within our adversarial system of justice it cannot be said
that the judge could (and indeed should), on his own motion have
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taken steps, against the wishes of the appellant, to adjourn the
proceedings to enable the appellant to obtain medical evidence.2

The court, however, may need to assist an unrepresented litigant in different
ways depending upon the nature of the proceedings, the state in which the
proceeding has reached, the nature of the unrepresented litigant and the
particular aspect in which an unrepresented litigant may require assistance.
In doing so the court must remain impartial3 and not confer upon an
unrepresented litigant a positive advantage4 or give the represented party
something less than that party is entitled.5

The precise obligation of counsel for the represented litigant in such
circumstances may be complicated. The duty of the court is and remains that
of endeavouring to ascertain the rights of the parties. That obligation does not
cease or lessen where a party is self represented. In Neil v Nott6 the High
Court observed that a:

… frequent consequence of self representation is that the Court
must assume the burden of endeavouring to ascertain the rights of
parties which are obfuscated by their own advocacy.7 (my
emphasis)
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The duty of the court to ascertain the rights of the parties where a party is
unrepresented may require the lawyers representing the other party to assist
the court in that burden. The reason for that is that the court does not know
all of the facts and inevitably will not be in a position to consider all of the
issues and the law which may be relevant to a fair and adequate
consideration of the rights from the point of view of the unrepresented litigant.
The represented party, through his or her lawyers, is the most likely source of
assistance for the court in the burden of ascertaining the rights of the parties.
It is the lawyers of the represented party who are likely to have considered the
possible relevance of facts which could bear upon a Judge’s determination
adversely to the interests of the client even if they discounted them. It is the
represented litigant’s lawyers who are likely to have considered the legal
issues, and the law relevant to the legal issues, over time in developing the
case even if they decided that they did not defeat their client’s case. It is they
who will best be able to determine what facts, what legal issues, what
authorities, and what law might reasonably bear upon a judicial determination
potentially adverse to the client’s position even though in their judgement it
will not defeat their client’s case.

The extent of the obligation upon the lawyers for the represented party may
also depend upon the nature of that party. In some cases a litigant may be
expected to act as a model litigant especially where, for example, the litigant
is the Crown, a government agency or an official exercising public functions or
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duties.8 What the model litigant may be required to do as model litigant is
likely to vary from case to case and from situation to situation. In some cases
it may require the lawyer for the model litigant to meet the case which an
unrepresented litigant ought to have put but did not put because of an inability
to do so. A court might not be ascertaining the rights between the parties if
the model litigant takes advantage of the obfuscation created by the advocacy
of the unrepresented litigant and deals only with the case put and not also
with the case that ought to have been met. A court which has assumed the
burden of ascertaining the rights between the parties may need to have the
model litigant address the critical questions that ought to be addressed even
though the unrepresented litigant did not do so. That may be a difficult thing
to explain to some clients but it may be no more than the necessary
consequence of the lawyer’s duty to assist the court in the court’s discharge of
its own functions in the administration of justice. The outcome, however, will
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be greater confidence in the correctness of the decision and, of course, in the
administration of justice as a whole.

The second example comes from a situation that arose on Monday of this
week. It too concerns the duty of lawyers to the court but arises in a different
context and applies particularly to solicitors.

On Monday I began to hear a case by a bank against a guarantor. The
guarantor had been legally represented by a firm of solicitors, but by the time
the case began the instructions to the solicitors had been withdrawn. On
Monday morning the proceeding was called in the usual way and there was
no appearance for the defendant: neither litigant nor legal representative
appeared.

Order 20.03 of the Supreme Court (General Civil Procedure) Rules 2005 (Vic)
deals with when a solicitor may cease to act for a party in a proceeding. Rule
20.03(1) provides that a solicitor who ceases to act for a party in a proceeding
is required to serve a notice that the solicitor has ceased to act for the party.
That rule is largely administrative and does not require that the solicitor obtain
the court’s permission for the notice to be filed and served.

A solicitor may not file a notice under that rule, however, in a number of
circumstances. One of those circumstances is “after a proceeding has been
set down for trial”.9 In that case, and the other circumstances governed by
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the exception, the solicitor must obtain the court’s leave to file a notice that
the solicitor has ceased to act for a party. It is not difficult to obtain the court’s
leave under the rule,10 but leave does need to be obtained. The court has a
discretion about whether to grant leave but “unless there are special
circumstances which render it expedient to retain the solicitor on the record
the order will generally be made as a matter of course upon proof that the
solicitor has in fact ceased to act for the party and that no steps have been
taken to take the solicitor's name off the record”.11

Obtaining leave is not a mere formality and it may be quite important for leave
not to be granted.

In the case before me the former solicitors for the

defendant had written to the solicitors for the plaintiff the week before the date
set for the hearing indicating that their client was seeking instructions about
filing an application for voluntary bankruptcy. The letter from the defendant’s
solicitors to the plaintiff’s solicitors expressed the view that the filing of an
application for voluntary bankruptcy would have the effect of staying the
proceeding that was due to start before me on Monday.

The solicitors did not appear at the start of the proceeding and had made no
application for leave to file a notice ceasing to act as solicitors for the former
client. Amongst the reasons why it may have been important to have done so
before, or at, the commencement of the trial was that it was the former
solicitors for the defendant who were best placed to know whether the
10
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application for voluntary bankruptcy had been filed by the former client.
Whether or not an application for voluntary bankruptcy had been filed was
relevant to the court’s jurisdiction and to the plaintiff incurring additional costs
in a trial which might have been both futile and potentially improper. The rule
about needing to obtain leave in that context provides an illustration of a
lawyer’s duty to the court in ensuring that it performs its work properly.

The need to obtain leave is important for other reasons connected with the
proper administration of justice.

The reason for the termination of the

solicitors’ retainer in the case before me appears to be that the client could
not afford the solicitors’ professional fees.

Generally speaking it is

appropriate in such circumstances for the court to grant leave and not to
require a legal practitioner to perform professional services without proper
payment. However, that may not always be the case. There may be some
circumstances when some forensic advantage is sought by a party from the
termination of a solicitors’ retainer.

Occasionally a party to a proceeding

seeks to vacate an imminent hearing date of a trial on the basis of having
terminated the retainer of their lawyer and either being unrepresented on the
day of the hearing or being represented by newly appointed lawyers who are
not ready to conduct the trial. It would, I think, be quite wrong for a legal
practitioner to advise a client to terminate a retainer to obtain a forensic
advantage in this way by seeking an adjournment of a proceeding.

The

requirement in rule 20.03(3) of seeking the court’s leave before filing a notice
of having ceased to act as a solicitor provides some safeguard against abuse
because the solicitor may be required to provide a sufficient explanation for
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seeking the leave.

The practitioner’s duty of honesty to the court should

ensure that such forensic advantages are not obtained inappropriately. In
some cases the application may need to contain information that will not be
disclosed to opposing parties.12
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