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The continuity of legal systems is a fascinating area of legal jurisprudence, 

which requires an enquiry as to ‘whether a legal system existing in a given 

place at a given time is the same legal system as one existing in that place 

at a different time.’1 Benjamin Spagnolo’s work critically analyses the 

contrasting theoretical frameworks of Hans Kelsen2 and Joseph Raz3 in an 

endeavour to find a ‘fit’ that can best guide such enquiries.4 Utilising these 

frameworks, Spagnolo explores Australian constitutional law and history 

between 1788 and 2001, which is complex to the degree that it provides a 

fascinating case study for the application of legal systems theory. The result 

is a refined piece of work which is not only accessible to academics in the 

field of legal systems theory, but also to a wider audience, as they are 

offered ‘new means of understanding’ the evolution of the Australian legal 

system.5 

Critics of legal systems and legal system theory have argued that the 

concept of a legal system is in decline.6 They argue that the theories 

available to analyse these systems are arbitrary and vary significantly, to 

the extent that they lack any efficacy in solving practical legal problems 

relating to legal system identity.7 In a 2005 piece on the constitutional 

development of legal systems in Canada, Australia and New Zealand, 

however, Peter Oliver showed that this area remains relevant. While Oliver 

utilised legal systems theory in his work, critical analysis of these theories 

did not form his primary focus.8 By shifting the central focus of his text to 

theoretical analysis, Spagnolo’s work therefore makes a valuable 
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contribution to the literature.9 The method of analysing the accounts 

independently then applying them to Australian history, allows Spagnolo 

to build a framework combining the most effective characteristics from 

both accounts, which will be a valuable tool in future assessments of legal 

system continuity. 

The historical account of Australia’s legal system from 1788-2001, as 

shaped by the materials required to apply the theories of Kelsen and Raz, 

should not be mistaken as being a historical or social study. Its purpose is 

to assess how political and economic developments have been reflected in 

the Australian legal system throughout history and to that end it is an 

effective foundation for Spagnolo’s theoretical analysis.10 This analysis 

entails reconstruction of the theoretical accounts of both Kelsen and Raz as 

well as emphasis on possible issues with each framework. As these are two 

of the most developed frameworks in the literature, with each providing a 

distinctive perspective, they are effective choices for comparative 

analysis.11 Although Kelsen’s theory has been thoroughly critiqued and 

scrutinised by academics, it remains highly respected.12 While Raz’s 

account has not been subject to the same level of analysis, Spagnolo argues 

that this does not undermine its utility as a tool for analysis.13 Instead, this 

book is an opportunity to facilitate the advancement of Raz’s theory both 

in explanation and application.14 Spagnolo’s comprehensive conclusions 

for the respective parts of each theory provide this opportunity and their 

subsequent application to Australian history provides insights into the 

development of the Australian legal system. 

It is important to note first Spagnolo’s comments that ‘fit is a matter of 

degree’,15 meaning that while legal systems theories may not always 

connect wholly with the facts presented, they can still ‘articulate some new 

insight into, or understanding of, the facts.’16 Specifically, Spagnolo 

proposes that his theoretical analysis creates unprecedented reflection in 

respect of the historical evolution of the interactions between the Imperial 
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and New South Wales legal systems.17 In light of Kelsen’s model of 

authorised constitutional change, Spagnolo engages in a nuanced analysis 

of Australia’s constitutional development, particularly its interaction with 

norms and total and partial legal systems.18 Subsequently, analysis of Raz’s 

model of continuity of social form shifts the focus to the normative, 

institutional and coercive aspects of the law. Particularly accessible is 

Raz’s emphasis on the interaction between legal and political systems, 

which is appropriately reflected in Spagnolo’s analysis.19 In his evaluation 

of these models, Spagnolo argues that a hybrid approach taking aspects 

from both theories may offer the best explanation, however, Raz’s 

‘ultimately possesses greater explanatory power.’20 As to the acceptance of 

these conclusions by legal systems theorists, there is space for engaging 

debate. 

Spagnolo’s work is an important addition to the literature on legal system 

continuity. It provides valuable analysis of Kelsen’s and Raz’s theoretical 

accounts both independently and by their application to the Australian legal 

system. Despite criticism as to the efficacy of legal systems theory and the 

decline of the concept of legal systems more generally, Spagnolo shows 

that this area of jurisprudence remains relevant. In particular, it offers 

important insights and will have value in beginning an academic discourse 

regarding the temporal discontinuity and continuity of the Australian legal 

system as it continues to evolve into the future. 
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