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Abstract 

Australian courts impose procedural requirements on administrators for 

decisions that affect an individual’s rights and interests directly but not 

for decisions that affect the public generally. This threshold test disables 

courts from supervising regulatory decision-making on process grounds 

when procedures have not been included in the relevant statute. An 

extension of Australian procedural fairness to public interest decisions 

has been referred to as involving a ‘radical step’. In this article, I examine 

three options for such an extension – two that have been developed in 

England, and a third that is influenced by the relevant considerations 

ground of judicial review. I argue that the third option would involve an 

extension of procedural fairness by relatively small steps that are 

consistent with related elements of Australian administrative law.  

I INTRODUCTION 

Many aspects of Australian politics are regulated by laws that are 

enforced by courts: elections are regulated by legislation and the 

Commonwealth Constitution,
1
 political communication by the 

Constitution,
2
 government-held information by freedom of information 

laws,
3
 and participation in administrative decision-making by public 

participation provisions of legislation.
4
 In these areas, courts have a role 

in supervising political communication and decision-making. There are, 

of course, limits to how political communication and decision-making 

can be supervised by courts. This article questions one such limit – the 
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exclusion of procedural fairness for decisions that affect the public 

generally. I will refer to this exclusion as the ‘public exception’.
5
  

The public exception excludes procedural fairness for administrative 

actions such as regulations and by-laws, policies, and public interest-

based licensing and permit decisions. The principle has its primary source 

in the High Court’s landmark procedural fairness decision in Kioa v 

West.
6
 In that case the High Court expressed what is often referred to as 

the ‘threshold test’
7
 – that procedural fairness applies to decisions that 

adversely affect a person’s rights, interests or legitimate expectations but 

does not apply to decisions that affect individuals as members of the 

public.
8
  

The consequence of the public exception that is relevant for this article is 

that Australian courts do not impose on decision-makers procedures that 

are suited to public interest decision-making. More specifically, they have 

not developed the content of the procedural fairness hearing rule to 

include public consultation requirements. Australian courts only 

supervise public consultation processes when such requirements are 

imposed by statute.
9
 Sir Anthony Mason has stated that it is not easy to 

see how a duty to consult could be established as a matter of common 

law.
10

 In a similar vein, Mark Aronson and Matthew Groves say that it is 

unlikely that consultation requirements would be developed by the High 

Court and that it would ‘be a radical new step into executive activity’.
11

 

This is consistent with the traditional scope of procedural fairness in 

common law countries. In a recent comparative work on public 
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participation, Catherine Donnelly referred to courts showing ‘little 

enthusiasm’ for imposing public participation requirements on 

administrators.
12

 It is worthwhile examining the limitations of Australian 

law that stop such a development, at least to understand why they are 

there. It is also worthwhile going further and examining the possibilities 

for moving beyond the public exception because Australian law as it 

currently stands misses out on developments that have occurred in other 

jurisdictions that I think are beneficial. 

We can see what Australian law misses due to the public exception by 

looking to developments in England where the courts have developed 

public consultation standards. The standards are commonly referred to as 

the ‘Gunning principles’, after Hodgson J’s decision in R v Brent London 
Borough Council; Ex parte Gunning.

13
 The Gunning principles are as 

follows: 

First, that consultation must be at a time when proposals are still at a 

formative stage. Second, that the proposer must give sufficient reasons for 

any proposal to permit of intelligent consideration and response. Third, 

that adequate time must be given for consideration and response and 

finally, fourth, that the product of consultation must be conscientiously 

taken into account in finalising any statutory proposals.
14

 

There is now a substantial body of case law applying and developing the 

Gunning principles over nearly 30 years.
15

 In that period English courts 

have imposed and supervised consultation processes without statutory 

backing for decisions regarding infrastructure planning,
16

 funding for and 
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closure of schools,
17

 policies regarding the administration of licensing 

systems,
18

 and licence or permit decisions that concern a particular 

licence holder and have significance for the general public.
19

  

The Gunning principles regulate discussion between authorities and 

members of the public. They require information about proposed actions 

to be disclosed, enable the implications and impacts of the proposed 

action to be explained to the decision-maker, and the evidential basis for 

the proposal to be challenged. Consultation requirements also enable the 

differing values of members of the public to be expressed and taken into 

account by the decision-maker. Such matters may be summarised as 

ensuring that the government authority makes an informed decision.
20

 

They may also encourage the authority to modify the proposed action so 

as to avoid or mitigate the potential harms raised in the public 

consultation process. And, of course, public participation is directed not 

only to preventing harm to particular individual and group interests but 

more generally to ensuring that democratic values extend to 

administrative actions.
21

 

The public exception restricts the courts from imposing public 

consultation requirements on public interest-based decision-making as a 

matter of procedural fairness. If it were to be removed from the 

procedural fairness threshold test and consultation processes were drawn 

on for the content of procedural fairness, Australian courts could impose 

and supervise consultation processes in two contexts. First, when no 

process has been provided for a decision-making power that affects the 

public generally and there is no statutory indication of procedural fairness 

being excluded, and second when legislation does provide a process, 

public consultation principles could be used as a background framework 

for interpreting and applying the particular provisions.  

I will argue that Australian courts should move beyond the public 

exception and impose and supervise public consultation requirements. My 

primary argument is that Australian courts could do this through a 

relatively small step in procedural fairness doctrine that is consistent with 
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other features of Australian administrative law, in particular the relevant 

considerations ground of review. The article develops in the following 

order. Part II examines how and why the public exception arose, its 

rationale and criticisms that have been made of it. Part III provides 

general reasons for extending procedural fairness to consultation 

processes. Part IV examines three options for extending procedural 

fairness to impose public consultation requirements on administrators. I 

argue that the best option extends procedural fairness to the interests that 

correspond with the considerations that a decision-maker is required to 

take into account.  

II THE PUBLIC EXCEPTION, ITS RATIONALE AND CRITICISMS 

A Kioa v West and the Individual/Public Distinction  

How then did the public exception become part of Australian law and 

what is its rationale? As mentioned, the answer is in the High Court’s 

decision in Kioa v West,
22

 that procedural fairness is required for 

decisions that adversely affect an individual’s rights, interests and 

legitimate expectations but not decisions that affect the public generally.
23

 

The primary reform established by Kioa v West was to not follow earlier 

High Court cases which held that procedural fairness was not required for 

deportation decisions.
24

 However, its direct and lasting significance was 

to broaden and simplify the threshold test for procedural fairness.
25

 The 

administrative law literature prior to Kioa v West had criticised courts for 

failing to assert procedural fairness vigorously enough and that 

reconsideration by the High Court was required.
26

 Kioa v West laid the 

foundation for the strong presumption of procedural fairness and that any 

contrary statutory intent has to be very clear to exclude it.
27

  

However, Kioa v West also established the limits to procedural fairness 

that disable Australian courts from imposing and supervising processes 

for political discussion prior to public interest-based decision-making. 

Mason J quoted Jacobs J’s statement in Salemi v Mackellar (No 2)
28

 that 

procedural fairness does not apply to decisions that affect an individual as 

a ‘member of the public or a class of the public’
29

 and that an 
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administrative decision of this kind is ‘truly a ‘policy’ or ‘political’ 

decision and is not subject to judicial review’.
30

 Brennan J stated that it 

was unlikely for Parliament to intend that procedural fairness was 

required when ‘interests of all members of the public are affected in the 

same way by the exercise of such a power’ – for procedural fairness to 

apply the decision should ‘single out’ individuals in a manner that is 

different to the way the interests of the public are affected.
31

 The 

boundary line for procedural fairness was therefore clearly expressed as 

concerning decisions that affect the public generally. While the 

distinction between decisions that affect individuals and decisions that 

affect the public generally can be difficult to apply in practice,
32

 it has 

been highly influential in procedural fairness cases.
33

  

There is little explanation in Kioa v West of the rationale of the public 

exception. There are indications however that the judges wanted to link 

the procedural fairness threshold test to the principles of standing and 

non-justiciability. For example, Brennan J
34

 equated the individual/public 

distinction underpinning the threshold test with the kinds of interest 

recognised in the special interest test for standing in Australian 
Conservation Foundation v Commonwealth

35
 and Onus v Alcoa of 

Australia Ltd.
36

 On the other hand, the rationale for the individual/public 

distinction in Mason J’s judgment can be traced via Salemi v Mackellar 
(No 2)

37
 to a decision of the New South Wales Court of Appeal, Mutton v 

Ku-ring-gai Municipal Council.
38

 In that case, Jacobs P applied the 

principle of non-justiciability to a decision of a local council that involved 

what he said were an indeterminate number of political, social, and 

economic considerations that could not be adequately reviewed by 

courts.
39

  

We can take from this that the procedural fairness threshold test is 

conceptually linked to both standing and non-justiciability, both of which 

are directed to keeping the courts away from political matters and limiting 

their supervision to the protection of personal interests of individuals. 
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This focus on individual interests is a common method of identifying 

matters that may be reviewed by courts.
40

 

The development of legitimate expectations principles by English courts 

has enabled them to impose public consultation processes on 

administrators. An administrator’s policy, practice or promise regarding 

consultation can raise a legitimate expectation that such a process will be 

carried out.
 41

 This is not, of course, applicable in Australia. First, 

Australian courts now regard legitimate expectations as relating to the 

content of procedural fairness rather than the threshold test. This has led 

to the legitimate expectations principle being regarded as redundant.
42

 

Secondly, even if legitimate expectations were regarded as part of the 

threshold test, Kioa v West indicates that they could not provide a 

gateway to public consultation as such processes are employed for 

decisions that affect the public generally and are excluded from 

procedural fairness on that basis.
43

 The consequence is that applicants 

who challenge administrative decisions on the basis of a legitimate 

expectation of consultation tend to fail either because the decision affects 

the public generally
44

 or because the court interprets the facts as meaning 

that any representation or undertaking made by government did not raise 

an expectation that was legitimate.
45

  

There are other possibilities for extending procedural fairness to decisions 

that affect the public generally, that have been closed off by Australian 

courts. Given the link between the procedural fairness threshold test and 

standing law that was made by Brennan J in Kioa v West,
46

 it seems 

arguable that the extension of standing indicates that there should be a 

commensurate extension of procedural fairness. The extension of 

standing to environmental groups in Australia, either by open or extended 

standing provisions of legislation
47

 or by the liberalisation of the common 
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(Laws LJ). 
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44

 Geelong Community for Good Life Inc v Environment Protection Authority (2008) 20 

VR 338, 347 [22]. 
45

 See, eg Save the Showground for Sydney Inc v Minister For Urban Affairs And Planning 
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for Planning (2009) 178 LGERA 347, 385 [163]. 
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 (1985) 159 CLR 550, 621. 
47
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Environment Planning and Assessment Act 1979 (Cth) s 123. 
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law special interest test,
48

 would on this basis support an extension of 

procedural fairness. However, this option for extending the reach of 

procedural fairness has been rejected. The point has been made in 

numerous cases that standing and procedural fairness are separate legal 

questions with different lines of authority.
49

 It is therefore accepted that 

standing rules may enable access to the courts for public interest actors 

but that procedural fairness is limited to protecting private rights and 

interests. The cases that make this point tend to confirm the general 

opposition by the courts to imposing procedural fairness obligations on 

administrators in relation to individuals and groups seeking to participate 

on public interest grounds.  

There is also case law suggesting that public consultation and procedural 

fairness involve fundamentally different forms of participation in 

government decision-making. For example, Branson and Finn JJ in 

Wilderness Society Inc v Turnbull (‘Wilderness Society’)
50

 refused to 

supplement a statutory consultation process with procedural fairness 

principles on the ground that public consultation processes serve the 

public purposes of enhancing transparency, accountability, and 

facilitating public comments while procedural fairness is directed to 

‘avoiding “practical injustice” to persons who are likely to be affected 

adversely by an approval decision’.
51

 This reasoning led to the conclusion 

that since procedural fairness serves a different purpose to public 

consultation, the consultation provisions in the particular Act could not 

have ‘procedural fairness notions engrafted upon them’.
52

  

Wilderness Society indicates that Australian judges may perceive 

statutory public consultation to be a categorically different form of 

process to procedural fairness. The reasoning in that case brings to the 

forefront the individual/public distinction while downplaying the 

similarities between procedural fairness and consultation. However, both 

forms of process are directed towards protecting interests – the applicant 

in Wilderness Society was seeking to protect environmental interests that 

were consistent with the objects of the relevant Act and considerations 

relevant to the decision.
53

 The narrow understanding of interests protected 

                                                           
48
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53
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by procedural fairness in this case tends to confirm the restrictiveness of 

the procedural fairness threshold test. In the particular case, it seems to 

have led the court to overstate the differences between procedural fairness 

and public consultation.  

There are cases that complicate this picture of the individual/public 

distinction being a fundamental, unyielding feature of Australian 

procedural fairness laws. The first is that there are administrative 

decisions that have an adverse effect on an individual and also affect the 

public generally. Courts have to determine in such cases whether 

procedural fairness should be given to the individual affected 

notwithstanding the public interest factors requiring consideration. The 

High Court’s decision in South Australia v O'Shea
54

 suggests that an 

adverse effect on an individual triggers procedural fairness requirements 

but with reduced content due to the public interest considerations.
55

 

Secondly, there are Australian procedural fairness cases that may suggest 

the loosening of the public exception. The cases involved decisions that 

affected numerous licence holders and required consideration of public 

interest factors.
56

 While having the characteristics of decisions that affect 

many people or the public generally, suggesting that they were caught by 

the public exception at the threshold stage, the courts in these cases 

focused on the content of procedural fairness. The cases indicate that it 

can be difficult to distinguish between decisions that affect individuals in 

a personal manner and decisions that affect individuals and groups as 

members of the public. While they highlight the difficulties that may 

occur when applying the public exception principle, the judges did not, at 

least expressly, seek to undermine the public exception or raise doubts 

about its status in Australian administrative law.  

B Debates Relating to the Public Exception 

Numerous reasons have been expressed for supporting the public 

exception and these reasons have been challenged in academic literature. 

It is worthwhile discussing these debates as they help to highlight the 

issues that will be examined in the remainder of this article. I will do so 

by focusing primarily on Professor Craven’s challenges to the reasons for 

                                                           
54

 (1987) 163 CLR 378.  
55

 Aronson and Groves, above n 5, 438. 
56

 See, eg, Tubbo Pty Ltd v Minister Administering the Water Management Act 2000 (2008) 

302 ALR 299, 313 [55], 315–318 [74]–[90]; Director-General, Department of Trade & 

Investment, Regional Infrastructure and Services v Lewis [2012] NSWCA 436, [31], [57]–

[62] (McColl JA), [146] (Sackville AJA); Minister for Local Government v South Sydney 

City Council (2002) 55 NSWLR 381, 438-9 [263]–[264] (Mason P).  
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supporting the public exception as they are a common reference point in 

academic literature.
57

  

There is a commonly expressed concern that the public exception is 

justified on the ground that procedural fairness is impractical for 

decisions affecting the public generally or for decisions that affect 

numerous people in a polycentric manner.
58

 Procedural fairness is 

regarded as impractical in such contexts because it typically requires 

notification of affected persons of adverse information, issues and 

conclusions, and opportunities given to refute them – actions that would 

be very difficult to manage for decisions that affect many people. The 

point has been summarised by Mason P as being that procedural fairness 

in this context would potentially involve ‘an infinite regression of 

counter-disputation’.
59

  

Professor Craven’s answer to such concerns, with which I agree, is that 

public consultation does not require the usual aspects of procedural 

fairness – notice to particular individuals of adverse information, issues 

and possible conclusions, and an individual opportunity to be heard.
60

 It is 

a less detailed process where proposals are publicly notified and members 

of the public lodge submissions to address the proposed rule or decision. 

There is no requirement that issues and information arising from 

submissions are disclosed to other participants for their response.
61

 The 

answer to the impracticality concern is therefore that the fact that a 

decision affects the public generally should not be a reason to exclude 

procedural fairness, but should affect the content of procedural fairness 

which for such decisions, should involve a form of public consultation.  

There is a related concern that the imposition of procedural fairness 

requirements for decisions that affect the public generally would have 

resource and institutional implications for administrators.
62

 Public 

consultation processes inevitably delay administrative decision-making 

due to the time taken to give notice, provide a period for making 

submissions and for the submissions to be considered. There will also be 

administrative costs involved. Courts are usually wary about taking steps 

that involve such consequences and it will be difficult for courts to make 

                                                           
57

 Craven, above n 5. As referred to by Cartier, above n 12; Galligan, above n 12, 491; 

Aronson and Groves, above n 5, 429; Peter Cane, ‘Participation and Constitutionalism’ 

(2010) 38 Federal Law Review 319, 327; Harry Woolf et al, above n 15, 389. 
58

 Craven, above n 5, 580. 
59

 Minister for Local Government v South Sydney City Council (2002) 55 NSWLR 381, 

439 [267]. See also Pharmacy Restructuring Authority v Martin (1994) 53 FCR 589, 597. 
60

 Craven, above n 5, 592–4. 
61

 R v North and East Devon Health Authority; Ex parte Coughlan [2001] QB 213, 259 

[112]. 
62
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Fairness in Administrative Law: II’ (1980) 26 McGill Law Journal 1, 5. 
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an accurate assessment of them.
63

 This would be a reason for the courts to 

not extend the procedural fairness threshold and leave the matter to 

parliaments to include public consultation requirements in legislation. 

This is undoubtedly an important question. In my view, it is finely 

balanced but in the end, I agree with Professor Craig that the additional 

time and resources of public consultation are costs worth bearing in a 

democracy.
64

 Moreover, it must be recognised that such an extension of 

the threshold test would not necessarily be the last word on the matter. 

Such judicial developments would prompt parliaments to think more 

about establishing broad discretionary powers without procedural 

requirements to inform the decision-making process.  

There is another argument against extending procedural fairness to public 

interest decisions that is based on such decisions being commonly 

allocated to ministers, or are supervised by ministers who are accountable 

to parliaments by way of the principles of ministerial responsibility. The 

political nature of such decisions suggests that these accountability 

mechanisms are more suitable than judicial review. There are a number of 

responses to this. The first is that over a long period of time, judges
65

 and 

academics
66

 have expressed doubts as to the effectiveness of ministerial 

responsibility. If such doubts are accepted then ministerial responsibility 

should not be a strong reason to exclude procedural fairness for such 

decisions. On the contrary, an extension of procedural fairness would 

support public discussion of such decisions in order to mitigate the 

recognised weakness of parliamentary accountability.
67

 The second 

response is that the role of the courts in review of decision-making on 

process grounds is recognised to be more legitimate than intervention on 

substantive grounds which may draw courts into social and economic 

considerations and questions of the public good.
68

 There is no doubt, of 

course, that courts review ministerial decisions, and decisions in which 
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ministers advise governors, concerning matters that affect the public 

generally according to the more substantive grounds of review – for 

example improper purposes,
69

 unreasonableness
70

 and proportionality.
71

 It 

is difficult to see why these more substantive forms of judicial review of 

ministerial decisions involving matters of public interest are legitimate 

while procedural review is not. 

It has also been said that an extension of the threshold test to decisions 

that affect the public would require courts to review government policy 

decisions, which would be a large step into review of executive activity.
72

 

Professor Craven has argued that this concern is not convincing as this 

form of judicial review relates to procedural matters not the substance of 

the decision. There are reasons to think however that the point cannot be 

dismissed so easily. The first is that while consultation processes should 

generally be regarded as procedural requirements, process can at times be 

difficult to distinguish from substance. The Gunning factors could stretch 

the procedural nature of consultation into a form of substantive review
73

 

at the point of submissions having to be ‘conscientiously’ taken into 

account.
74

 While conscientious consideration of submissions may be 

regarded as a beneficial aspect of the Gunning principles, it opens up the 

concern that has been expressed about the courts reviewing decisions for 

whether there has been ‘proper, genuine and realistic consideration’ of a 

particular matter – that it is vague and can facilitate intrusion into the 

merits of the administrative decision.
75

 Secondly, removal of the public 

exception does have the potential for courts to be required to supervise 

policy decisions in a way that is a considerable step from the 

administrative decisions traditionally reviewed by Australian courts. This 

can be seen in the English case law on public consultation, to be 

examined in Part IV below.  

I therefore agree with the point about removing the public exception 

being potentially a large step for Australian administrative law. The 
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question is whether adjusting the threshold test to enable the courts to 

impose public consultation requirements can be designed so as not to 

require courts to impose public consultation on policy decisions. On the 

other hand, the development of consultation factors that are specifically 

designed for public interest decision-making should mitigate the 

impracticality concerns regarding imposing process requirements on these 

kinds of decisions.  

III BETWEEN PROCESS WRIT LARGE AND PROCESS WRIT SMALL 

Before examining the options for extending procedural fairness to 

decisions that affect the public generally, it is worthwhile highlighting the 

contexts in which courts impose and supervise processes for participation 

in government decision-making.
76

 In particular, it is useful to situate 

administrative decision-making that affects the public generally as being 

in between general political discussion which is regulated by the courts 

according to constitutional principles (which has been characterised by 

Professor Ely as ‘process writ large’)
77

 and administrative decisions that 

affect individuals to which procedural fairness applies (‘process writ 

small’). The purposes for doing so are first, to highlight that 

administrative decisions that affect the public fall into a gap between 

these two forms of process and secondly, to briefly set out reasons why 

that gap should be filled by an extension of procedural fairness.  

The freedom of political communication is the most relevant 

constitutional principle in relation to participation in electoral politics. To 

be clear, I am not suggesting that the implied freedom of political 

communication can be used to develop principles of public participation 

in administrative decision-making. It cannot do so because it operates as a 

restriction on federal and state laws that limit political communication
78

 

rather than as a means of imposing procedural requirements on the 

exercise of decision-making powers. Moreover, the implied freedom is 

directed to a fundamentally different purpose: protecting representative 

and responsible government as established by ss 7, 24, and 64 of the 

Commonwealth Constitution,
79

 focusing particularly on electoral 
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processes,
80

 rather than the direct participation in particular governmental 

decisions according to procedural fairness requirements. 

However, there are values that underpin the implied freedom of 

communication and are expressed by the judges in the cases that help to 

highlight the importance of public discussion about matters of 

governmental significance – the same concern that underlies public 

consultation requirements for administrative decisions. For example in 

Lange v Australian Broadcasting Corporation,
81

 the High Court stated:  

[T]his Court should now declare that each member of the Australian 

community has an interest in disseminating and receiving information, 

opinions and arguments concerning government and political matters that 

affect the people of Australia. The duty to disseminate such information is 

simply the correlative of the interest in receiving it. The common 

convenience and welfare of Australian society are advanced by discussion 

– the giving and receiving of information – about government and 

political matters.
82

  

The Court has stated in other cases that the implied freedom of political 

communication is directed to ensuring openness, participation and 

accountability of government to the people.
83

 Interestingly, the same 

values are referred to as underpinning administrative law – openness, 

participation, accountability, fairness, rationality, accessibility of 

grievance procedures, legality and impartiality.
84

  

We therefore have a constitutional commitment to public discussion 

relating to electoral politics and a legal commitment by way of procedural 

fairness for individual participation in decision-making that harms 

personal interests. What then of what Professor Mashaw has referred to as 

the ‘micro-politics’ of citizen participation in administrative decision-

making?
85

 Why should we extend judicially imposed procedural 

requirements to decisions that affect the public generally?  
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The answer that I would give in general terms and which is developed in 

detail in Part IVC below, is that there should be a commitment to 

informed decision-making by administrative decision-makers. Public 

consultation enables the views of individuals and groups to inform the 

consideration of the factors that the decision-maker is required to take 

into account.
86

 Without the processes that enables dialogue between 

government officials and members of the public for the exercise of such 

statutory powers, doubts should be raised as to whether the resulting 

decision meets the interests and needs of the community
87

 – the decision 

could be based on merely the personal view of the official. Such doubts 

raise questions of arbitrariness and concerns about the overall rationality 

of decisions. By linking procedural fairness and rationality in this way, 

the courts can play a role in enforcing processes that support 

consideration of the substantive aspects of the decision. 

IV MOVING BEYOND THE PUBLIC EXCEPTION 

If it is accepted for the reasons set out in Part III that court-imposed 

public consultation processes would be a beneficial addition to Australian 

public law and that the public exception explained in Part II is an overly 

broad restriction on its implementation, the next question is how could we 

move beyond it? That is, is there a way of enabling the courts to impose 

and supervise public consultation provisions that is not a large step and 

does not require courts to become closely engaged in policy 

development? In this Part, I will examine two methods that have been 

developed by English courts and argue that both have problems that make 

them unsuited to the Australian administrative law landscape. However, I 

will also suggest a third method, one that has its roots in the relevant 

considerations ground of review, which would involve a smaller step 

towards consultation that is consistent with related elements of Australian 

administrative law.  

A The ‘When Embarked Upon’ Principle 

The method developed by English courts to be dealt with first is 

seemingly the least controversial. It is the principle expressed by Lord 

Woolf in Coughlan
88

 that ‘whether or not consultation of interested 

parties and the public is a legal requirement, if it is embarked upon, it 

must be carried out properly’.
89

 Although this was conceded by the 
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parties in Coughlan it has been accepted in later cases.
90

 It has a common 

sense ring to it and has been referred to as ‘axiomatic’.
91

 This approach to 

consultation could be regarded as relatively uncontroversial because it has 

little resource or institutional consequences. The administrator decides to 

undertake consultation, suggesting that they have resources and 

institutional capabilities to carry it out – the court’s role is merely to 

ensure compliance with the Gunning factors regarding consultation. 

However, the ‘when embarked upon’ principle is also problematic. It may 

have the unintended consequence of discouraging administrators to carry 

out consultation for public interest decisions in order to avoid the risk of 

litigation. It also has characteristics that make it too narrow and has 

consequences that indicate it would be a radical extension for Australian 

procedural fairness.  

The ‘when embarked upon’ principle is too narrow as a standalone 

threshold for public consultation for the simple reason that while it 

enables courts to supervise such processes when they have been 

undertaken by administrators, it does not enable courts to impose such 

processes on administrators. It therefore does not carry out one of the 

primary functions of procedural fairness – the common law supplying the 

omission of the legislature.
92

 The ‘when embarked upon’ principle may 

therefore supplement other threshold requirements that enable judicial 

review of consultation processes, and that seems to be how it has 

developed in the English courts, but it is too narrow on its own.  

On the other hand, when the cases in which the ‘when embarked upon’ 

principle has been applied are examined, it can be regarded as having, at 

least to Australian eyes, radical consequences. This is because English 

courts have used the principle to review the consultation employed for 

decisions that are not made under statute and relate to large scale 

infrastructure planning and government policies. Such decisions are likely 

to be regarded in Australia as involving ‘high policy’ and their 

supervision via the principles of consultation would be regarded as a 

radical step. 

This can be seen in two of the ‘when embarked upon’ cases. In R (on the 

application of Medway Council) v Secretary of State for Transport,
93

 the 

Administrative Court reviewed a consultation that had been carried out 
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for an airports policy.
94

 The policy was directed to managing the 

projected increase in passengers for airports in South-Eastern England in 

the period from 2000 to 2030 by expanding existing airports and possibly 

establishing a new airport. The decisions that were to be made had 

characteristics of ‘pure policy’ as they were for planning purposes and 

separated from decisions concerning permits for a new airport or 

expansion of existing airports.
95

 Similarly, in R (on the application of 

Buckinghamshire County Council) v Secretary of State for Transport
96

 

the Administrative Court and, on appeal, the Court of Appeal reviewed 

consultation processes that led to decisions regarding planning for a high 

speed railway in England. The administrative decisions under review in 

the Buckinghamshire case had no statutory support and seemingly did not 

involve a prerogative power but were preliminary to decisions to be made 

by Parliament to determine whether development permission should be 

granted.
97

 The interesting aspect of this case is that while the consultation 

processes were reviewed in great detail there was no explanation of why 

the consultation was reviewable. The focus was on whether consultation 

standards were breached. Both of these cases therefore involved policy 

decisions concerning infrastructure planning prior to and separate from 

decisions with legal effectiveness. 

If review of non-statutory, policy-based, decision-making is the 

consequence of the ‘when embarked upon’ principle then it would be a 

radical step in Australian procedural fairness law. Procedural fairness is 

usually understood in Australia as an implied condition of statutory 

powers.
98

 There seems to be no clear case determined by the High Court 

that procedural fairness can be applied to non-statutory powers
99

 but there 

are cases of lower courts that indicate that procedural fairness can be 

applied to such decisions if the relevant administrative decision is 
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justiciable.
100

 The question then relates to non-justiciability and it is 

sufficient to note in this regard that there would be serious concerns in 

Australian law about the justiciability of non-statutory policy decisions 

regarding infrastructure planning. They would likely be understood as 

essentially political decisions raising separation of powers concerns.
101

  

While in my view public consultation on policy issues is an important 

feature of modern government,
102

 and I also think that judicial review is 

necessary to help to ensure that public consultation processes are carried 

out according to standards such as the Gunning principles, it should also 

be recognised that the consequences of the ‘when embarked upon’ 

principle discussed above would involve a radical extension of procedural 

fairness. Moreover, the ‘when embarked upon’ principle is under-

inclusive due to establishing the courts as mere supervisors of 

consultation – it is not a method for imposing consultation requirements. 

It is therefore an unsatisfactory option for moving beyond the public 

exception. 

B Legitimate Expectations and Public Consultation  

We saw in Part IIA that in Australian law the doctrine of legitimate 

expectations has run its course in relation to the procedural fairness 

threshold test. It therefore cannot be used to enable procedural fairness to 

reach decisions in which the applicant is affected as a member of the 

public. Such limitations play little part in the legitimate expectations case 

law in England. One of the consequences of this is that legitimate 

expectations principles have provided a pathway in England to requiring 

consultation processes to be held.
103

 In my view however it is an 

unsatisfactory method of imposing consultation requirements on 
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administrators.
104

 Similar to the ‘when embarked upon’ principle, this is 

because it is under-inclusive and catches pure policy decisions. Moreover, 

it has a different rationale to public consultation.  

In English law, a legitimate expectation can be a basis for providing 

consultation when there is a policy, promise, or practice that consultation 

will occur.
105

 There needs to be evidence of the policy, practice, or 

promise
106

 and the expectation cannot conflict with the relevant Act
107

 or 

conflict with a countervailing public interest.
108

 The case law has evolved 

through the merging of the legitimate expectations principles that 

developed in the 1960s and 1970s with case law regarding the meaning of 

‘consultation’ when used in legislation.
109

 The Gunning case
110

 is 

commonly referred to as the starting point for court-imposed consultation 

based on the legitimate expectations principle.
111

 Even though there was 

no requirement for consultation in the particular legislation in the 

Gunning case, Hodgson J accepted that consultation was required due to 

statutory indications, prior consultations indicating a practice, and 

Ministerial guidelines regarding consultation.
112

 The Gunning case 

represents the broadening of the procedural fairness threshold test 

sufficient to enable the courts to impose public consultation requirements 

without any statutory basis. There are restrictions, there must be a policy, 

promise or practice of public consultation, but the case law nevertheless 

broadens the procedural fairness threshold test beyond the public 

exception established by Kioa v West. 

The question is whether the legitimate expectations principle is an 

appropriate method for imposing consultation requirements. In its favour, 

it could be said that it should not impose unexpected resource or 

institutional consequences on administrators. For the legitimate 

expectations principle to apply in relation to consultation, the 

administrator must have a policy or practice of holding consultation 
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processes, or have made a representation that it would provide a 

consultation process. The court merely enforces the policy, practice or 

representation. On the other hand, the legitimate expectations principle 

also has problematic features. Like the ‘when embarked upon’ principle it 

is arguably both too narrow and too wide.  

The legitimate expectations principle can be regarded as being too narrow 

due to its dependence on prior actions by government – a policy, practice, 

or representation. Its rationale is now commonly understood to be based 

on the government having made a commitment to members of the public 

about its actions.
113

 These may be good reasons to support the legitimate 

expectation basis for procedural fairness generally but it is too narrow a 

basis for providing for consultation. If consultation is regarded as 

necessary to support political discussion and the rationality of public 

interest-based decision-making then a broader basis should be sought for 

enforceable consultation requirements, a basis in which consultation is 

required due to the characteristics of the decision
114

 rather than the prior 

actions of government officials. According to this rationality-based 

understanding of consultation, it would be expected that public 

consultation should be utilised even where there is no policy, practice or 

promise that it would occur because public interest-based decisions 

without being informed by the views and criticisms of interested 

members of the public would be regarded as being potentially arbitrary. 

The English legitimate expectations case law also indicates that it would 

be too broad for Australian administrative law by potentially enabling 

review of public consultation for policy decisions. This would involve a 

radical step for Australian courts. This is best seen by R (on the 

application of Greenpeace) v Secretary of State for Trade and Industry 

(‘Greenpeace’),
115

 a case in which Sullivan J determined that there was 

procedural unfairness in relation to policy decisions concerning new 

nuclear power plants. In this case, the Secretary of State for Trade and 

Industry had issued a White Paper that stated that the ‘fullest public 

consultation’ would be carried out.
116

 This statement was regarded as a 

promise that consultation would occur.
117

 It was also apparent that the 

particular decisions in Greenpeace were of the highest order. They were 
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not based on statute and were referred to as being ‘high-level, strategic 

decisions’ involving ‘high policy’.
118

 Yet, the decisions were regarded as 

justiciable due to the legitimate expectation based on the statements made 

in the White Paper. Moreover, Sullivan J accepted that there was little or 

no practical unfairness to Greenpeace as it had made submissions on the 

general issue relating to nuclear power despite the inadequacy of the 

consultation documentation provided by the Secretary. Yet this had no 

impact on the result of the case. Sullivan J stated that ‘[t]he promise of 

“the fullest public consultation” was extended to the adult population of 

the United Kingdom’
119

 and even though Greenpeace may have been able 

to comment adequately on the ultimate issue, other individuals or groups 

may not.
120

  

Greenpeace highlights how far the English courts have moved beyond the 

parameters that are recognised in Australia. The legitimate expectations 

principle has enabled the courts to impose procedural fairness 

requirements for decisions that affect the public generally, which of 

course would not be the case in Australia due to the public exception. 

Greenpeace highlights that, like the ‘when embarked upon’ principle 

examined above, the legitimate expectations principle can lead courts into 

review of policy decisions on public consultation grounds.
121

 From an 

Australian perspective, review of such decisions would be a large and 

highly unlikely step. 

On the other hand, the legitimate expectations principle should be 

understood to be directed towards keeping government authorities to their 

commitments and for this purpose, it turns out to be too narrow a basis for 

imposing and supervising public consultation principles. If consultation 

processes are recognised to be a process designed to facilitate rational 

decision-making, we would seek a threshold test that requires procedural 

fairness even when there is no policy, practice or promise made by 

government officials that it would undertake a consultation process. 

C Relevant Considerations and Corresponding Interests 

While the ‘when embarked upon’ and legitimate expectations principles 

are both problematic as methods for moving to procedural fairness-based 

public consultation in Australia, they do help to highlight the issues raised 

by extending procedural fairness to public interest decisions. There is a 

third option that I think provides a better solution to the issues raised in 
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these cases. This is that rather than the threshold question concerning 

whether the decision affects the public generally, it would be whether the 

applicant’s interests have a connection with the considerations that are 

expressed or implied by the power granted to the administrator.
122

 As an 

extension of the procedural fairness threshold test that is influenced by 

the relevant considerations case law, I will refer to it as the ‘relevant 

interests extension’. Such an approach has been suggested by Professor 

Galligan
123

 but without tying it to procedural fairness principles or, in 

particular, with Australian procedural fairness doctrine. It is consistent 

with the normative considerations set out in Part III above as it would 

enable discussion between government and members of the public 

relating to public interest decision-making. It would do so by enabling 

individuals and groups whose interests match the scope and purpose of 

the Act to inform the consideration of the factors that the decision-maker 

is required to take into account. In this way, it would help to mitigate the 

risks of arbitrariness when the decision-maker merely informs themself in 

relation to such considerations. 

The relevant interests extension offers solutions to the two problems 

identified in the English public consultation case law, the triggers being 

too narrow and also catching policy-based decision-making. It is broader 

than the ‘when embarked upon’ principle and the legitimate expectations 

principle because it is based on an understanding of interests that engage 

procedural fairness requirements rather than particular actions and 

commitments of governments. The express considerations and the 

considerations implied by the subject matter, scope and purpose of an Act 

have a corresponding ‘zone of interests’, as is sometimes referred to in 

relation to standing.
124

 According to the relevant interests extension, 

when an individual or interest group has an interest corresponding to the 

relevant considerations for the decision, that interest would satisfy the 

procedural fairness threshold test and the decision-maker would be 

required to provide procedural fairness in the form of a public 

consultation process. To be clear, this would not require the administrator 

to give notice individually to those with the relevant interests – such a 

requirement would raise the impracticality concerns referred to in Part 

IIB. Public consultation should require public notice.
125
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D Statutory and Non-Statutory Decisions 

The relevant interests extension would also enable the courts to avoid 

becoming too closely engaged with policy decision-making, as can be 

seen in the English cases and would be a radical step for Australian law. 

Both the relevant considerations ground of review and procedural fairness 

are directed primarily towards administration of statutory decision-

making powers. Procedural fairness in Australia is usually understood as 

a condition on the exercise of statutory powers
126 

and the relevant 

considerations ground is commonly referred to as relating to 

considerations that are expressed or implied in the legislation that grants 

the decision-making power.
127

 Consultation facilitates the decision-maker 

being informed by members of the community with regard to the factors 

the legislation requires to be considered. Linking consultation to the 

exercise of statutory powers connects it to a different form of politics than 

is apparent in pure policy decisions. It relates to the exercise of statutory 

powers that result in legally effective decisions.  

Limiting procedural fairness and public consultation to the exercise of 

statutory powers would be an effective method of excluding review on 

consultation grounds for the kinds of policy decisions that can be seen in 

the English cases. However, procedural fairness and the relevant 

considerations ground are not limited to statutory powers. Both find their 

primary homes there but neither are actually restricted in this way. This 

raises a question of whether procedural fairness for decisions that affect 

the public generally can be applied only to statutory decisions and non-

statutory decisions that are not based on pure policy.  

There are limiting factors that would restrict the courts from reviewing 

non-statutory policy decisions in this way. The first is that the Australian 

procedural fairness case law for non-statutory decisions includes 

boundaries that restrict the courts from imposing procedural fairness 

requirements on pure policy decisions. The principle is that a non-

statutory decision that affects an individual or organisation directly will 

require procedural fairness, but a decision that involves policy and 

political considerations will not.
128

 The same distinction tends to be made 

for non-justiciability in the cases
129

 and in the academic literature where 
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decisions that are non-justiciable are referred to as being ‘essentially 

political’
130

 or ‘purely political’
131

 and decisions that are justiciable are 

referred to as being determinative of rights or interests
132

 or 

‘operational’.
133

 The important point is to distinguish non-statutory, 

policy decisions regarding a government’s position on an issue or plan for 

future actions from the crystallisation of such policies and plans in legally 

effective decisions and rules.
134

 Only the latter would require procedural 

fairness or be justiciable. The result is that the boundaries of procedural 

fairness and non-justiciability for non-statutory decisions in Australia 

would prevent the courts from reviewing the kinds of policy decisions 

reviewed in the English public consultation cases.  

Secondly, if procedural fairness based on public consultation was 

extended to non-statutory decisions it would be limited to interests that 

correspond to the mandatory considerations drawn from the scope, 

subject-matter and purpose of the non-statutory power. This is likely to 

result in a relatively restrained form of review, as there are likely to be 

practical difficulties identifying mandatory considerations for non-

statutory powers.
135

 

Therefore, while for reasons of clarity and simplicity it would be 

beneficial to restrict procedural fairness for public interest decisions to 

statutory decision-making, the limits that apply in Australian law for 

review of non-statutory decisions would in any case ensure that courts 

avoid review of policy-based decision-making. The extension of the 

procedural fairness threshold test influenced by the relevant 

considerations ground of review would therefore involve a relatively 

small step. 

E Additional Questions 

Other questions of course arise with this suggested extension of 

procedural fairness. One such question is how would courts recognise 

which individuals and groups have interests that reflect the considerations 

expressed or implied in the relevant statute?
136

 The problem may not be 
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as difficult as it first seems. The English consultation cases indicate that it 

interest groups very commonly seek consultation processes to be applied 

for particular decisions.
137

 It is much easier for courts to see how an 

association’s objects relate to statutory considerations than it is to make 

such assessments for individuals as it should be apparent from their 

constitutive documentation. For similar reasons it would be easy to see 

how professionals and academics have expertise in areas relevant to a 

particular decision.
138

 Accordingly, an environmental group or a scientist 

would have interests that could engage procedural fairness in the form of 

consultation processes for environmental decisions, consumer 

organisations or an academic for decisions involving potential health risks 

to consumers, and professional associations for governmental actions that 

affect the association’s members. 

Secondly, would this extension of procedural fairness be ineffective due 

to standing laws restricting access to the courts to applicants with a 

private interest in the decision? If so it would create the unhelpful 

situation in which a public interest-based applicant with interests that are 

consistent with the scope and purpose of the Act, and thus satisfying the 

procedural fairness threshold test, is prevented from accessing the courts 

to challenge a decision made without a public consultation process or 

made in breach of public consultation principles. The answer is that the 

relevant interests extension would require acceptance of a more liberal 

form of standing than the special interest test expressed in Australian 
Conservation Foundation v Commonwealth.

139
 Standing would need to be 

determined according to whether the applicant’s interests are within the 

zone of interests reflected in the Act. There is a line of Australian case 

law in which judges have used a form of zone of interests reasoning to 

determine standing.
140

 Adoption of this line of case law would align 

standing and procedural fairness so that if a person has standing they 

would also be recognised to have interests that trigger procedural fairness 
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in the form of consultation, unless of course there is a contrary intention 

in the relevant legislation. The practical consequence of this is that the 

test for standing would do most of the work in any particular case 

regarding who is entitled to procedural fairness. The issue regarding 

procedural fairness in the cases would likely concern its content rather 

than the threshold test.  

Thirdly, how would the relevant interests extension be applied to statutes 

that merely require consideration of the public interest without going into 

any further detail as to what must be considered? The answer is that 

references to the public interest in legislation are understood by the courts 

to be confined to matters within the ‘subject matter, scope and purpose’ 

of the Act.
141

 Therefore, even public interest-based decisions will require 

consideration of some more particular matters. For example, decisions 

under environmental legislation requiring consideration of the public 

interest will require consideration of social, economic, and environmental 

matters, and interested groups and persons could inform the consideration 

of such matters.
142

 The same is likely to be true of other legislation. 

Fourthly, there would be a question of whether the procedural fairness 

threshold test would be engaged for the making of subordinate legislation. 

If it did extend in this way it could be regarded as a large step since 

‘legislative’ decisions have traditionally been excluded from the 

requirements of procedural fairness.
143

 In practice however the step 

would not be so large. As Mark Aronson and Matthew Groves point out, 

legislative provisions that regulate the making of subordinate legislation 

now often provide for public consultation.
144

 Such provisions could 

override any procedural fairness requirement for consultation or be 

interpreted in the light of the procedural fairness consultation standards. 

And of course, if procedural fairness-based consultation was to be 

regarded as entirely impractical, parliaments have power to exclude it by 

clear provisions.  

In my view therefore, the relevant interests extension of the threshold test 

would support the development of public consultation as an enforceable 

procedure for public interest decisions. It would provide a relatively short 

step towards enforcement of public consultation processes rather than the 

radical step indicated by Sir Anthony Mason, Mark Aronson and 

Matthew Groves. It is a step that responds to the non-justiciability 

concerns in Kioa v West by avoiding the application of procedural 

fairness to pure policy decisions, as seen in the English cases. It is also 
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consistent with other aspects of Australian law, in particular the relevant 

considerations ground of review and one strand of standing case law.  

V CONCLUSION 

I have argued in this article that excluding decisions that affect the public 

generally from the requirements of procedural fairness, the ‘public 

exception’, has also excluded the development of public consultation as a 

form of procedural fairness. Public consultation enables a form of 

political communication by which members of the public inform the 

decision-maker regarding matters that the decision-maker is bound to 

consider for the exercise of the particular power. I have also argued that 

the solutions developed by English courts for imposing and supervising 

consultation process are not suited to Australian administrative law. My 

suggested extension of the procedural fairness threshold test, which is 

influenced by aspects of the relevant considerations ground of review, 

would provide a more feasible pathway to move beyond the public 

exception in a way that enables courts to impose and supervise public  

consultation processes. 


