BECOMING A LAWYER:
FROM ADMISSION TO PRACTICE UNDER THE
LEGAL PROFESSIONACT 2004 (Qld)

The Legal Profession Act 2004 (Qld) ('the Act') brings together Queensland's
new law, processes and institutions relevant for entry to the legal profession and
for securing the right to practise as a barrister or solicitor. In some respects,
these changes have potential to realise either flexibility or fossilisation in the
profession. On significant questions, the Act left the detail of these changes to
new entry rules and, a new creature, administration rules made by the Bar
Association and Law society.' The new entry rules - the Supreme Court
(Legal Practitioner Admission) Rules 2004 (Qld) - are astonishingly
incomplete, and parts of the Act that they were meant to trigger are left halfcocked. I therefore aim to inform as to what changes have been made to the law
for becoming a lawyer, and to suggest what can be done still to realise the
philosophy of the Act. My central proposition is that, if the Act is to bring any
practical improvements to the structure of the profession, the entry standards that
must be met before the court admits a person to practise law should, to the
greatest possible degree, be appropriate for practice in either branch. A critical
means of realising this will be the requirements that will be set for education and
practical legal training (PLT), and the extent to which these have to be
completed before and after admission.

The centrepiece of the new structure for the profession in Queensland is
'common admission'. This aligns the process in Queensland for admission to
practise law, and the status of the admitted lawyer, with the rest of the country.
At separation, Queensland inherited New South Wales' division of the
profession at admission between specialist advocates (barristers-at-law) and
general law agents (attorneys, solicitors and proctors).2 The new colony soon
added the quasi-legal office of 'conveyancer', a person who was licensed to
undertake the conveyancing of real estate without having been admitted as a
No conveyancers could be licensed fiom 1
barrister or an attorney and soli~itor.~
January 1940; and the office is now e ~ t i n c t . ~
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A The Two Rolls
Queensland has therefore maintained a two-branched profession divided at the
point of admission longer than any other State - even New South wales6 although the relationship between the two branches has had a confused history.
For the period between 1881 and 1938 there was, to modern eyes, an odd
arrangement by which separate barristers7and solicitors7rolls were maintained:
but with enrolled lawyers having the same rights of practice. The introduction of
regulation for those practising as solicitors in 1928,~and the restoration of a
division between rights of practice in 1938; provided the structure that held
until the Act of 2004 came into force: a two-branched profession, divided from
admission and in rights of practice, with a regulated solicitors' branch and an
unregulated bar. The only adjustment to this structure came in 1973, when
solicitors gained an unqualified right of appearance in the Supreme ~ourt."
From that time the role of a barrister was legally a subset of the role of a
solicitor, who had a right to do all forms of legal work without restriction. This
did not, though, undermine the separate existence of the independent bar, which
continued to grow steadily and flourish despite the lack of protection for its
work.

B The Common Roll
The new Act reverses the arrangements of 1881. There is to be only one roll but,
as will be seen, rights of legal practice will be unrestricted for solicitors but
limited for barristers. A new status of 'government legal officer' is also
introduced, but this exists independently of the common roll." This roll of 'legal
practitioners' is to be kept by the Supreme court,12 and is to include the court's
old barristers' and solicitors' rolls.13 The Act does not provide whether, once the
names of barristers and solicitors on the old rolls are placed on the common roll,
the old rolls are to be cancelled. Indeed, there are questions of the potential
suitability of a person to be admitted as a legal practitioner that depend on the
old rolls,14 and for these purposes the old rolls remain relevant. However, given
that the designations of 'barrister7 and 'solicitor7 in the Act are tagged to those
who hold practising certificates715it seems unlikely that a person who is listed
Attempts by interstate land conveyancers to secure recognition as conveyancers in Queensland under the
Mutual Recognition Act 1992 (Cth) have been unsuccessful: Re Sande [I9961 1 Qd R 671.
ti A common roll was introduced in 1987: Legal Profession Act 1987 (NSW) s 4.
Legal Practitioners Act 1881 (Qld) s 1. However, see Re Walker (1897) 8 QLJ 61,6243, in which Griffith CJ
reinforced the different practical training requirements for barristers and solicitors, and Exparte Atthow [I9231
St R Qd 95.
Including barristers who practised as solicitors: QueenslandLaw Society Act 1927 (Qld) ss 2(1), 4(9)(g).
Legal Practitioners Act Amendment Act 1938 (Qld) s 5; Legal Practitioners Act 1995 (Qld) s 44; Selecky v
Selecky [I9551 QWN 12.
l o Supreme Court Act Amendment Act 1973 (Qld) s 38A. See also District Court of QueenslandAct 1967 (Qld)
s 52; Magistrates Courts Act 1921 (Qld) s 18; Justices Act 1886 (Qld) s 72.
I Legal Profession Act 2004 (Qld) s 10.
l 2 Legal Profession Act 2004 (Qld) s 38(1)
l 3 Legal Profession Act 2004 (Qld) s 38(2)
l4 ~ e ~profession
a l
Act 2004 (Qld) s 13(l)(h)(i).
l 5 Legal Profession Act 2004 (Qld) ss 8-9; see below IV A 4.
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on, say, the old barristers' roll could continue to describe him or herself as a
'barrister' while not holding a current barrister's certificate. Those who are
enrolled but who are not practising will probably be limited to using the
inappropriate designation 'legal practitioner' - or maybe also 'lawyer', as the
Act uses the term for those who are admitted as legal practitioners anywhere in
~ustra1ia.l~
The ancient offices of attorney and proctor, long preserved by the
State's tardiness in reforming the structure of the legal profession, now
disappear from the Australian profession altogether.l 7
C Admission, Ofice and Discipline
The common law - in Australia at least - constructed a relationship between a
Supreme Court's inherent power to admit individuals to practise law, the
resulting status of the lawyer as 'an officer of the Court', and the Court's
consequent control over lawyers' conduct through a power to discipline that was
independent of statute. The new Act does change the legal basis of the
relationship between admission, office and discipline, but its effect is probably
to maintain the Court's ultimate disciplinary powers over lawyers and, indeed, to
extend them.
1 The Power to Admit

The Act displaces the Supreme Court's inherent power to admit people to the
legal profession.18Admission is exclusively authorised and regulated by the Act.
This probably makes no difference to the Court's power to deal with those who
become legal practitioners, as the usual incidents of the inherent power to admit
are spelt out explicitly in the Act. Thus, the admission can be unconditional or
with conditions attached,19 and the admitted legal practitioner becomes an
officer of the Supreme
Under the Act, admission as a legal practitioner can be made 'on conditions the
court considers appropriate.'21 This restates powers exercised in inherent
jurisdiction, as the Court recognises that there are degrees of fitness for practice
and that some, while entitled to practise, are best eased back into the profession
-

Legal Profesion Act 2004 (Qld) s 5.
l 7 Cf Legal Practitioners Act 1981 (SA) s 5(1). All references in the statute law to a barrister or solicitor will
mean a legal practitioner: Legal Profession Act 2004 (Qld) s 633(2).
l 8 While the court's power to make rules for the admission of barristers and solicitors was given by the Supreme
Court of Queensland Act 1991 (Qld) s 118(l)(b), that Act did not itself give the power to admit. Further,
provisions in the Supreme Court Act 1921 (Qld) ss 10, 10A relating to movement from one roll to another also
did not address the basic power to admit: see Legal Practitioners Act 1995 (Qld) ss 4 W 1 .The previous
statutory provisions merely assumed such a power.
l9 Legal Profession Act 2004 (Qld) s 34(3); and see Re Bell (Unreported, Supreme Court of Queensland, Full
Court, Thomas, Williams and Derrington JJ, 6 December 1991) 7-8; Re Currie (Unreported, Supreme Court of
Queensland, Full Court, Williams, Ryan and Dowsett JJ, 8 March 1990) 3 4 ; Re Taylor [I9971 1 Qd R 533,
537 (Pincus JA and Byme J); Janus v Queensland Law Society Incorporated [2001] QCA 180 (Unreported, de
Jersey CJ, Williams JA and Mackenzie J, 15 May 2001) [43] (de Jersey CJ); Gregory v QueenslandLaw
Society Incorporated [2002] 2 Qd R 583,588 (Thomas JA).
20 Legal Profession Act 2004 (Qld) s 39(1); and see Legal Profession Act 1987 (NSW) s 5; Legal Practice Act
1996 (Vic) s 8(1).
21 Legal Profesion Act 2004 (Qld) s 34(3).
l6
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with limitations on their enrolled status.22However, it is less than ideal to restrict
rights of practice at enrolment and easier to manage through conditions attached
to practising certificates that are issued and reviewed annually by professional
associations that are 'closer' to the lawyer in question. The inherent power to
admit on conditions was therefore consciously exercised sparingly and, in
practice, only ever after an application for re-admission by a person whose name
had earlier been struck from the solicitors' roll. Sensibly, then, the conditions
provided that the re-admitted solicitor only work as a supervised employee in a
law firm, either for a short period24 or indefinitely.25The Supreme Court has
never granted conditional admission to a first-time applicant, or to a person
seeking admission as a barrister. Indeed, as sole practice at the bar is less
effectively supervised than employment in a firm, conditions requiring
supervision would seem more difficult to enforce there. It is unclear how this is
affected by the common admission of legal practitioners, as the election to
practise as a barrister or solicitor formally takes place after admission. It may be
open to the Court, say, to re-admit a legal practitioner on condition that he or she
only take a practising certificate as a supervised solicitor26but, recognising that
this could compromise the rationale of common admission, the structure of the
Act suggests that the Court should be reluctant to make this order.

2 Oficers of the Court
Enrolled legal practitioners are stated in the Act to be officers of the Supreme
This is the position at common law. At times, it has been suggested that
a barrister was not an officer of the court.28 However, this view depended
entirely on an uncritical use of English authority,zgeven though the legal status
of an English barrister has no parallel in Australia. In England the status of 'utter
barrister' is a degree3' (equivalent to a baccalaureate) conferred by one of the
Inns of Court as 'the Third University of ~ngland'." Although ancient statutes
gave graduates of the inns a monopoly right of audience before King's Bench
and Chancery in particular,32 there was no direct relationship between those
courts and barristers - as there was with attorneys and solicitors, or between
other courts and serjeants-at-law, the advocates of Doctors' Commons and
proctors. This conhsed some Australian commentary, and, alongside a little
Taylor [I9971 1 Qd R 533,536.
Taylor [I9971 1 Qd R 533,538.
Re Bell (Unreported, Full Court of Supreme Court of Queensland, Thomas, Williams and Derrington JJ, 6
December 1991) 8.
Re Taylor 119971 1 Qd R 533,538.
26
Legal Profession Act 2004 (Qld) s 53(2)(a), (c).
27
Legal Profession Act 2004 (Qld) s 39(1); and see Legal Profession Act 1987 (NSW) s 5; Legal Practice Act
1996 (Vic) s 8(1).
28
Buttenvorths, Halsbury 's Laws ofAustralia, vol 16 (at 7 January 2004) 250 Legal Practitioners, '5 Duties to
the Law and the Courts' [250]-[385] n 2.
29 Ie, Wettenhall v Wakefield (1833) 10 Bing 335,338; 131 ER 934,935.
30
Education (Recognised Awarh) Order 1988 (UK); JH Baker, The Common Law Tradition: Lawyers, Books
and the Law (2000) 7G7 1.
31 Baker, above n 30,3.
32 Ibid 77-88.
22 Re

23 Re
24
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sniffing at solicitors, may explain Lilley CJ's preference for calling barristers
'ministers' of the court rather than 'mere officers'." However, in Re ~ o s t e l l o ~ ~
even Lilley CJ recognised that both barristers and solicitors were officers of the
court under its direct control. In recent times this has been accepted as a ground
for the court to exercise disciplinary power over barristers," and the Act
expressly recognises that those on the old barristers' roll were officers of the

The implications of holding office in the court are yet to receive any extended
attention in Australia. The schools of American thought on what it means to be
an officer of the court hover between those who appeal to the 'office' to develop
legal and moral duties for lawyers to seek higher justice (even when that differs
fiom the client's lawful instr~ctions)~~
and those who consider this 'an illusion
caused by self-love and self-promotion'.38In developing the concept it should be
recalled that lawyers are not the only officers of the court. Other court-appointed
functionaries -which at times have included masters in equity, prothonotaries,
registrars,39liquidators4' and receivers4' - also share the status, although under
different degrees of court control. At minimum, it must indicate that the officer
enjoys a closer relationship with the court than other citizens have. It gives the
person special access to the court and rights to perform many of its procedural
functions. But it also carries added re~~onsibilities.~~
The Supreme Court
certainly has special powers of discipline over those designated its officer^'.^^
The new Act nevertheless breaks the link between the Court's power to admit
and its officers, as it extends the status to any lawyer admitted elsewhere in
Australia who is granted a Queensland practising certificate by the Bar
Association or Law
This reinforces the relationship between holding
office in the court and its inherent power to exercise discipline, although the

33 R v Byrne; In re Swanwick ( 1 882) 1 QLJ 66,67. See also R Johnston, History of the Queensland Bar (1978)
25.
34 (1889) 3 QLJ 129, 136.
35
Harley v McDonald [2001] 2 AC 678,701-702. Indeed, before the Act came into force the inherent
jurisdiction was the only effective means available to discipline barristers, so it was particularly important that
barristers be recognised as the court's officers.
36 Legal Profession Act 2004 (Qld) s 39(2).
37
See, eg, ER Gaetke, 'Lawyers as Officers of the Court' (1989) 42 VanderbiltLaw Review 39,77,79; D
Luban, 'The Bad Man and the Good Lawyer: A Centennial Essay on Holmes's "The Path of the Law"' (1997)
72 New York University Law Review 1547, 1551-1552; WH Simon, 'Ethical Discretion in Lawyering' (1988)
101 Haward Law Review 1083,109 1.
38
JA Cohen, 'Lawyer Role, Agency Law, and the Characterization "Officer of the Court'" (2000) 48 Buflalo
Law Review 349,360.
39 Supreme Court Act 1867 (Qld) s 39; cf Byrnes v James (1889) 3 QLJ 165.
40
Re Contract Co~oration;Gooch's case (1 87 1) 7 Ch App 207,2 11; Sydlow Pty Ltd v TG Kotselas Pty Ltd
(1996) 14 ACLC 846,850.
41 Re Tyler [I9071 1 KB 865,868-869,872.
42
Reid Mortensen, 'Lawyers' Character, Moral Insight and Ethical Blindness' (2002) 22 Queensland Lawyer
166, 174.
43
Queensland Law Society Incoporated v Smith [2001] 1 Qd R 649,65 1 (Thomas JA); Re an Application by a
Solicitor El9661 1 NSWR 42; A Solicitor v Council of the New South Wales Law Sociey (2004) 204 ALR 8, 11
(Gleeson CJ, McHugh, Gumrnow, Kirby and Callinan JJ).
Legal Profesion Act 2004 (Qld) s 56.
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Court probably could not remove the practitioner fi-om the roll as its powers do
not extend to the control of another State's
Minor differences emerge for lawyers who have a right to practise in
Queensland because they have been granted a practising certificate in another
State. They are not officers of the Court, but have duties and obligations as if
These lawyers are
they were its officers and remain subject to its juri~diction.~~
nevertheless within the Supreme Court's preserved inherent jurisdiction,
although again it would appear that the Court would not have the capacity to
remove them fi-om another State's
3 Discipline

That the power to admit is now located in the Act should make no difference to
the Supreme Court's disciplinary powers. The Act itself provides for appeals
from the Legal Practice Committee and Tribunal (which have statutory
powers)48to the Court of ~ ~ ~ eSection
a l 579
. ~ also
~ states that '[tlhe inherent
jurisdiction and power of the Supreme Court in relation to the control and
' that its
discipline' of lawyers 'is not affected by anything' in the ~ c t , ~and
power to deal with applications and appeals does not limit this inherent
juri~diction.~~
This is an important safeguard, as gaps in the legislative
framework of professional discipline - whether real or perceived - have been
avoided in the past by referring discipline directly to the Supreme Court in its
inherent jurisdicti~n.~~
In addition, the preservation of the inherent jurisdiction
may in two respects extend the Court's disciplinary capacities beyond those set
out in the Act. First, it may well perpetuate the Court's right to make orders to
suspend from practice - which have not been included in the tribunal's
statutory powers53 - but which the Court has claimed in its inherent
jurisdi~tion.~~
Secondly, it probably gives greater flexibility in the exercise of
discipline than that given by the Act, which rests discipline on defined standards
45
Cf Legal Profession Act 2004 (Qld) s 280(2)(a) where the tribunal's power to remove from the roll only
relates to the 'local roll'. Cf also Legal Profession Act 2004 (Qld) s 579(2)(b).
46 Legal Profession Act 2004 (Qld) s 78.
47
Legal Profesion Act 2004 (Qld) s 579(2). If the practitioner,though holding an interstate practising
certificate,had been admitted in Queensland, the court could order removal by reason of his or her place on the
Queensland roll.
48
Legal Profession Act 2004 (Qld) s 280,282.
49
Legal Profession Act 2004 (Qld) s 292-294.
50 Legal Profession Act 2004 (Qld) s 579(1).
Legal Profession Act 2004 (Qld) s 580(3).
52
Queensland Law Society Inco~oratedv Smith [2001] 1 Qd R 649; Law Society of South Australia v Rodda
(2002) 83 SASR 541; A Solicitor v Council of the New South Wales Law Society (2004) 204 ALR 8.
53 The tribunal has a power to suspend a practising certificate: Legal Profession Act 2004 (Qld) s 280(2)(bHc).
Cf the former powers of the Solicitors Complaints Tribunal: Queensland Law Society Act 1952 (Qld) s
$R(l)@).
Re Batho (1868) 1 QSCR 196; R v Byrne; In re Swanwick (1882) 1 QLJ 66; Re Perske (1896) 7 QLJ 73;
Barristers 'Board v Daweniza (2000) 112 A Crim R 439, [381; Barristers ' Board v Young [20011 QCA 556
(Unreported, de Jersey CJ, Davies JA and Mackenzie J, 7 December 2001) [44]-[45]; A Solicitor v Council of
the New South Wales Law Society (2004) 204 ALR 8,10,21 (Gleeson CJ, McHugh, Gurnmow, Kirby and
Callinan JJ). See Linda Haller, "'Waiting in the Wings": The Suspension of Queensland Lawyers' (2003) 3
Queensland University of Technology Law and Justice Journal 397,4 18-4 19.
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of 'unsatisfactory professional conduct' and 'professional m i s c ~ n d u c t ' .In
~ ~A
Solicitor v Council of NSW Law
the High Court dealt with the
legislation that, by precisely equivalent provisions to section 579, preserves the
inherent jurisdiction of the Supreme Court of New South Wales in the discipline
of lawyers.57The yardstick that the Court used in A Solicitor for discipline in the
inherent jurisdiction was no more precise than the lawyer's fitness and propriety
for practice.58This is a more open-textured standard, allowing greater reference
to matters of character revealed by behaviour outside the course of practice than
the Act's standards would seem to allow.59
D Rationale
The question remains, why now common admission? The reports on legal
profession reform since 1998 do not develop a clear rationale for common
admission, although they establish partly-obscured signposts that might indicate
reasons for moving from two rolls to one. First, common admission could
harmonise the structure of the Queensland profession with that in other States.
This is implied in the Government's use of interstate comparisons when
suggesting how arrangements in Queensland could be improved.60 After the
emergence in 2004 of the Standing Committee of Attorneys-General's Model
Laws on national legal practice, harmonisation with other States' requirements
for admission might ease the administration of the profession across Australia.
However, the argument cannot be taken too far. The issue of greater significance
for national legal practice is that of lawyers' rights of practice, and the scheme
makes no attempt to achieve national uniformity in that respect. The Act's
provisions for practice have no parallel in the smaller States. They only have a
close parallel with those in New South Wales, although Queensland retains a
slightly more conservative professional structure than that resting on the Legal
Profession Act 1987 (NSW).
The second reason given for common admission was to promote flexibility in
the forms of legal practice. The State Government's Discussion Paper on Legal
Profession Reform in 1998 envisaged that the common roll would promote
competition and remove unnecessary duplication and costs.61 This is also
assumed in the Government's Green Paper of the following year.62However, in
both cases the Government confused the question of common admission with
common rights of practice. Lawyers' ability to adopt different forms of practice
would stem from common rights of practice with a minimal prescription, if any,
Legal Profession Act 2004 (Qld) ss 244-246.
(2004)204 ALR 8. See Linda Haller, 'Lawyers and the Third Dimension:A Solicitor v Council of the New
South Wales Law Society' (2004) 23 Universityof Queensland Law Journal 21 1.
57 Legal Profession Act 1987 (NSW)s 171M(1).
58 (2004)204 ALR 8,19-2 1.
59 (2004) 204 ALR 8, 15;New South Wales Bar Association v Curnrnins (2001) 52 NSWLR 279,291.
60
Queensland Department o f Justice and Attorney-General,Legal Profession Discussion Paper (1998) 5 4
<http://www.justice.qld.gov.ado~~laws/pape/legalrefo.htm
at 21 September 2004 ('Discussion Paper').
61 Ibid 5.
62
Queensland Government, Green Paper -Legal Profession Reform (1999) 14
<http://www.justice.qld.gov.ado~~laws/pape/legre.pd
at 21 September 2004 ('Green Paper').
55

56
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of the modes of practice. Accordingly, the Discussion Paper promoted the idea
of a common roll and a common practising certificate, with an independent bar
maintained purely by market forces.63 The Act did not bring this kind of
flexibility. The barrister's certificate necessarily restricts the breadth of lawfbl
practice,64and the Bar Association can, and has, set only one business structure
- sole unincorporated practice - for certificate holders.65The Act does bring
more flexible business structures for solicitors as it will allow them to practise
alone, in partnership, as a corporation, and even in conjunction with other
businesses? But, while the Bar Association maintains its present sole practice
rule, this is for solicitors only, and so has nothing to do with common admission.
The rationale for common admission is unlikely to be found in more flexible
forms of legal practice.
A third reason for common admission, arising fiom the Government's case for
reform, was the need for uniform entry standards to the profession.67Although
the two old rolls were held in the Supreme Court, entry was effectively
supervised by the separate Barristers' and Solicitors' Boards established under
the admission rules.68 Furthermore, the rules promoted by the boards (and
approved by the Government) provided for different educational and PLT
requirements to be qualified for admission as a barrister or solicitor. As will be
seen,69 the educational requirements for barristers and solicitors gradually
converged, although they were not uniform until the 2004 Act came into force.
The PLT requirements for each branch had nothing in common. Admission as a
legal practitioner on the common roll suggests that those enrolled will have met
one standard of education and training, sufficient to qualify them for practice (at
their election) as either a barrister or solicitor.
As long as they are given the appropriate content, uniform entry standards can
help to promote a more competitive profession by reducing, if not eliminating,
the costs of moving from one branch of the profession to the other. Under the
two roll regime, a lawyer who moved fiom one branch of the profession to the
other had two options. The lawyer could complete the other branch's different
educational and PLT requirements, or he or she could simply wait - and
qualify for the other branch by time spent in practice, with no further education
or training. A solicitor switching to the bar could rely on the Brennan Clause,
which gave automatic admission as a barrister after five years practice as a
63

Discussion Paper, above n 60,5.
See below IV B 1.
Legal Profession Act 2004 (Qld)s 2 17; see also Legal Profession (Barristers) Rule 2004 (Qld) sch r 85. Cf
below, IV C 2.
Legal Profession Act 2004 (Qld)ss 84-142.
67
Green Paper, above n 62, 14; Queensland, National Competition Policy Review: Regulation of Legal
Profession: Issues Paper (2001) 8
<http://www.justice.qld.gov.au/~~~laws/papersCPReviewCPReview.doc
at 21 September 2004 ('NCP
Review').
68
Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld)r 4; Rules
Relating to the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld)r 4.
69 See below I11 B 1.
64
65
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solicitor.70For a barrister moving to the solicitors' branch, three years in practice
There was no logic in the asymmetry,
was enough for admission as a s~licitor.~'
especially since the solicitors' branch ended up with more onerous academic and
practical requirements for admission than the bar. But altogether, this meant that
there were added transaction costs of education, training or time before changing
fiom one form of legal practice to another. The common roll may therefore help
to promote competition within both branches of the profession by easing
movement between them. Educational and PLT requirements for admission that
are sufficient to equip a lawyer for practice as both a barrister and a solicitor
could enable a switch between the two branches simply by taking a different
practising certificate. This is unlikely to be practicable, and there will probably
be a need for additional PLT, in particular, before being able to undertake
unsupervised practice. Still, to the extent that post-admission education and
training can be rninimised, common admission may help to reduce the
transaction costs of moving between the two branches.

The requirements for admission as a barrister or solicitor before the Act came
into force were academic, practical and
In substance, the Act preserves
these classes of qualification, but recasts them as matters of 'eligibility'
(meaning required education and training) and 'suitability' (meaning a person's
moral qualification for legal practice). The Supreme Court may only admit an
individual as a legal practitioner if he or she is both eligible and suitable for
admission.73
A Machinery
As in the past, it remains the Supreme Court sitting as the Court of Appeal that
will hear and decide applications for admission.74 However, in assessing
applications for admission the court is to be given 'help' by the Legal
Practitioners Admissions Board - the name is copied from New South
- that replaces the Barristers' and Solicitors' ~ o a r d s Like
. ~ ~ its predecessors,
the Admissions Board will effectively remain under the court's control. Its

Supreme Court Act 1921 (Qld) s 10; Legal Practitioners Act 1995 (Qld) s 41; Johnston, above n 33,24; See,
eg, Exparte Atthow [I9231 St R Q 95.
7' Supreme Court Act 1921 (Qld) s 10A(b); Legal Practitioners Act 1995 (Qld) s 42(b); cf Re Wynter [I9531
QWN 16.
72
Until 1989, there was a fourth requirement of residence in the State: Rules Relating to the Admission of
Barristers of the Supreme Court of Queensland 1975 (Qld) rr 15(d) (3H5), 15(e) and 38(d); Rules Relating to
the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) r 74(l)(b); Re Owen (1865) 1
QSCR 139; Re Lyne [I9671 QWN 8; Re Sweeney [I9761 Qd R 296,310. This was ruled unconstitutional in
Street v Queensland Bar Association (1989) 168 CLR 46 1.
73 Legal Profession Act 2004 (Qld) s 34(2)(a).
74 Legal Profession Act 2004 (Qld) s 28; and see Re Hope [I9961 2 Qd R 25,29-30.
75
Legal Profession Act 1987 ( N S W ) s 9.
76
Legal Profession Act 2004 (Qld) s 33(1). The Admissions Board is established by Legal Profession Act 2004
(Qld) s 489. The Barristers7and Solicitors' Boards are abolished by the Supreme Court (Legal Practitioner
Admission) Rules 2004 (Qld) r 26.
70
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majority of professional members, though nominated by different agencies:7 are
.~~
strange feature of the Admissions
to be appointed by the Chief ~ u s t i c e A
Board is that its support services are now to be provided by the Law
The old boards were housed in the Court itself, and integrated with the Court's
own administration. As the Admissions Board is only concerned with questions
that arise before a person can elect to practise as a barrister or solicitor, it is
structurally inappropriate to place it with the solicitors7professional guild and,
further, not to give minimum guaranteed funding for what is, after all, an agency
of the State's highest court.80
The Admissions Board has a number of tasks relevant to the assessment of
eligibility and personal character suitable for admission to legal practice. It also
has power to do anything necessary to carry out those tasks,%'although these
must be limited by its primary role of 'helping7 the Court to decide applications
for admission.82
B Eligibility
Apart from being at least 18 years old, someone is only eligible to be admitted as
a legal practitioner if he or she has completed the academic and PLT
requirements set out in the Admission ~ u l e s .For
~ ~ some time, the old
qualifications for admission as a barrister or solicitor will also be enough for
admission as a legal practitioner.84The Admission Rules currently place no time
limit on this transitional arrangement.
The Act also introduces national legal practice arrangements. A person is
therefore also to be eligible for admission if completing academic and PLT
requirements set for admission to practise law in another State, so long as the
Admissions Board has approved the interstate requirements as applying
'substantially the same minimum criteria7as are applied in ~ u e e n s l a n d This
.~~
77

The Admissions Board will have eight members: three barristers (one nominated by the Bar Association);
three solicitors (one nominated by the Law Society); the court's Brisbane Registrar; and one person appointed
by the Government: Legal Profession Act 2004 (Qld) s 490(1).
78 Legal Profesion Act 2004 (Qld) s 490(2).
79
Legal Profession Act 2004 (Qld) s 492.
80
The Admissions Board can receive fimding from the Government, by the exercise of a discretion given by the
Legal Profession Act 2004 (Qld) ss 209(l)(f), 210.
Legal Profession Act 2004 (Qld) s 49 l(2).
82
In the later 1990s,the Banisters' Board adopted a prosecutorial role in the discipline of barristers, bringing
applications to the court in its inherent jurisdiction. The board's powers in this respect were uncertain, and
certainly not expressed in the Rules Relating to the Admission of Barristers of the Supreme Court of Queensland
1975 (Qld). Rule 42A limited its power to ask for the discipline of barristers to those who had committed an
indictable offence, although the board's applications were more broadly based: see, eg, Barristers 'Board v
Darveniza (2000) 112 A Crim R 439; Barristers 'Board v Khan [2001] QCA 92 (Unreported,de Jersey CJ,
Williams JA and Byrne J, 13 March 2001); Barristers'Board v Young [2001] QCA 556 (Unreported, de Jersey
CJ, Davies JA and Mackenzie J, 7 December 2001). This was probably a necessary expedient, given the
limitations on the bar's disciplinary arrangements, and will be unnecessary with the new Act's stronger
disciplinary system.
83 Legal Profession Act 2004 (Qld) ss 29,32(2).
84
Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) r 28(1).
Legal Profession Act 2004 (Qld) s 29(2).
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cuts both ways, as other States will only recognise that completion of
Queensland's academic'and PLT requirements will make an applicant eligible
for admission in that State if the Queensland requirements meet that State's
minimum criteria.86It already appears that this will foster a closer approximation
of the different States' professional entry standards, and closer cooperation
between the States in implementing them. Further, the academic and PLT
requirements developed by the Law Admissions Consultative Committee formerly chaired by the Honourable Bill Priestley when a judge of the New
South Wales Court of Appeal - set the national standards. The 'Priestley
Committee', as it was once called, is a delegate of all State admitting authorities,
and all States are under greater pressure to implement the Priestley Committee's
recommendations than has been the case in the past.
As will be seen, it is in what makes an individual eligible for admission that
common admission brings risks. As the Priestley Committee has now set
standards that are acceptable nationally, it will be evident that the former entry
standards for the solicitors' branch in Queensland substantially exceeded the
national norm while those for the bar were well below it. When considered
against the interrelationship in the Act between common admission and the
limitations on the Law Society's powers to set administration rules, this has the
result that those who met the bar's former standards for admission can now
become solicitors - without it being legally possible to demand that,
beforehand, they undertake further education and training that would bring them
to Priestley Committee standards.

1 Academic QualiJications
The Priestley Committee specified that the minimum academic requirements for
admission were twofold: completion of a 'tertiary course' comprising the
equivalent of at least three years study in law, and courses covering 11 areas of
The Supreme Court had adopted these in
knowledge - the 'Priestley 1
1995 as the only academic qualifications for admission to practise as a
s o l i ~ i t o r ,and
~ ~ as the principal academic qualifications for admission as a

86

See Standing Committee of Attorneys-General, Legal Profession -Model Laws Project: Model Provisions
(2004) s 307(2) Attorney-General's Department
<http://www.ag.gov.au/agd/www/Agdhome.ns~age/RWP4B55623E
lE4CF96DCA256E85000958EO?OpenD
ocumeno at 21 September 2004 ('Model Laws'). The pattern of interstate recognition legislation that predates
the Model Laws is to recognise rights of admission regardless of another State's standards: see, eg, Legal
Practitioners Admission Rules 1994 (NSW) s 96(1).
87
Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) r 6(3), Attachment 1; UniformAdmission
Rules B3. See also, T Marshall, The Lawyer's Admission Handbook -Implementation of the Mutual
Recognition Scheme and the UniformAdmission Rules Throughout Australia, Issue no 2 (1999) 35; Law
Admissions Consultative Committee, Towards a National Legal Profession -Revised Uniform Admission
Rules (2002) 6,25-3 1. The Priestley 11 are (1) criminal law and procedure, (2) torts, (3) contracts, (4) property
(both real and personal), (5) equity (including trusts), (6) administrative law, (7) federal and State constitutional
law, (8) civil procedure, (9) evidence, (10) company law, and (1 1) professional conduct (including basic trust
accounting).
88
Rules Relating to the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) r 17 (IA), S C ~
2.
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barrister.89 They replaced earlier lists of 22 courses for barristers and 19
(somewhat different) courses for solicitor^.^^
Even after 1995, the academic requirements for admission to the two old rolls
differed in two respects. First, the Barristers' Board occasionally waived the
requirement for applicants to the bar to complete the trust accounts section of the
Priestley Committee's 'professional conduct' area of knowledge, presumably on
the ground that a barrister did not require any knowledge of trust account
management. Secondly, the Barristers' Board also maintained its own nondegree course as an academic qualification for admission to the bar.91 This
perpetuated the old boards' early roles as examiners, before any university law
schools were established in Queensland. The Solicitors' Board abandoned its
examining role in 1970:~ and only allowed admission to university graduates
from that time. The retention of the Barristers' Board's examining role so long
after that was puzzling, and the Bar Association itself advocated to have the
. ~ ~
course terminated.93Its demise is one consequence of the new A C ~However,
those who completed the Barristers' Board course are now either legal
practitioners, or academically qualified to become legal practitioners. This
enables them, despite the Law Society's insistence fiom 1970 on the need for
graduate qualifications, to take a solicitors' certificate if they can secure
employment in a law firm. The Law Society cannot set additional academic or
PLT requirements as a pre-condition to the taking of a supervised solicitor's
~ertificate,~'
although it has a limited power to require further education or
training after the solicitor is ~ e r t i f i e d . ~ ~

2 Practical Legal Training
As a uniform standard for PLT, the Priestley Committee recommended
completion of one year's articles of clerkship, a recognised PLT course, or a
combination of articles and a PLT course.97The committee did later express
concern that, without more, service under articles gave no guarantee that the
clerk had met the required level of competence for legal practice, and
recommended that articles be supplemented by at least 90 hours of external

89

Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 15(d)(2), sch

2.
90

Rules Relating to the Admission of Banisters of the Supreme Court of Queensland 1975 (Qld) r 16; Rules
Relating to the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) r 17.
9' Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) rr 15 (d) (I),
18-24.
92
H Gregory, l%e Queensland Law Society Inc, 1928-1988: A History (1991) 154; Rules Relating to the
Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) r 18.
93
Bar Association of Queensland, Submission to Queensland Attorney-General on Discussion Paper on Legal
Reform in Queensland (1999) 7 ('Bar Response to Discussion Paper').
94
Transitional arrangements for existing students in the Barristers' Board course have been made under the
Supreme Court of Queensland Act 1991 (Qld) s 1 18(2A); Legal Profession Act 2004 (Qld) sch 1. See also
Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) rr 28,30.
95 Cf Legal Profession Act 2004 (Qld) s 226(2)(b)(i).
96 Legal Profession Act 2004 (Qld) s 53(3).
97
UniformAdmission Rules B4. See also, Marshall, above n 87,36.
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tuition.98 The committee also gave criteria for recognising PLT courses by
specifying fields of skills, practice areas and values that had to be covered.
These are now called the 'Priestley 12', although this is a misnomer as the
committee reclassified the fields into 10 groups.99However, the PLT required
for admission to the two old rolls was, for both branches of the profession, more
directed by ad hoc historical development, and never converged on the Priestley
Committee's standards.
Under the old admission rules, the PLT required for the bar -the completion of
-was the shortest and
10 court reports and the six week Bar Practice
most narrowly focused practical training program for admission to any branch of
the legal profession in Australia. As a result, PLT for the bar in Queensland bore
The rules
no relationship to that recommended by the Priestley ~ommittee.'~'
had more paths through PLT for aspiring solicitors: including two years as an
articled clerk; two years as a judge's associate; two years partly as an articled
clerk and partly as a judge's associate; eight years as a managing clerk;
completion of one of the university PLT courses;102or 10 years in specified
departments or offices of the Queensland public service.lo3For solicitors, the
usual form of PLT - articles of clerkship -was double that recommended by
the Priestley Committee, and assessed as the most stringent in the country.lo4As
the old PLT requirements were tailored to the peculiar practices of the separate
branches of the profession, grew topsy and were the product of each branch's
distinctive history, neither could guide the PLT requirements now set under the
Admission Rules. Employment in the public service as a means of PLT is
terminated by the ~ c tlo5.
The Act defines PLT as involving either course work, or work placement
(including articles of clerkship), or a combination of the two.lo6At present, the
Admission Rules provide that the PLT needed to become a legal practitioner is
completion of an approved course that complies with the Priestley 12.1°7
98
Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) Attachment 2; Law Admissions
Consultative Committee, above n 87,7-8.
99
Law Admissions Consultative Committee, above n 87,33. The compulsory fields are (1) lawyers' skills, (2)
problem solving, (3) work management and business skills, (4) trust and office accounting, (5) civil litigation
practice, (6) commercial and corporate practice, (7) property law practice, and (8) ethics and professional
responsibility. In addition, trainees are to complete one of (9) administrative, criminal law, and family law
practice; and one of (10) consumer law, employment and industrial relations, planning and environmental law,
and wills and estates practice.
loo Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 34. The Bar
Practice Course was set as an additional requirement for admission by the Barristers' Board under the Rules
Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 25.
lo' Marshall, above n 87,2 1.
102
Rules Relating to the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) rr 17 (l)(c)-

12.Legal Practitioners Act Amendment Act 1968 (Qld) s 7; Legal Practitioners Act 1995 (Qld) s 58.

104
Marshall, above n 87, 17. The Centre for Legal Education actually recommended that law graduates
undertake PLT in other States as the simpler means of obtaining admission as a solicitor in Queensland: ibid.
Local law firms increasingly arranged this for trainee solicitors, by outsourcing PLT to interstate PLT providers
and having their Queensland trainees admitted in other States.
lo' After a one-year transitional period: Legal Profesion Act 2004 (Qld) ss 629-630, sch 2-3.
106
Legal Profession Act 2004 (Qld) s 29(2), sch 5; Model Laws s 104.
107
Supreme Court (Legal PractitionerAdmission) Rules 2004 (Qld) r 7.
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Nothing has been promised in writing, but it is expected that the Government
will set a term as an articled clerk or judge's associate as an alternative PLT path
for admission. If so, no more than one year's service under articles can be set as
maximum PLT.'" Two observations follow. First, from the time of the
Discussion Paper, the Government was aware that PLT by articles of clerkship
could only be sustained if given a more focused structure for traininglogand the
Chief Justice has suggested that the Priestley Committee's standards for PLT
(which recommend at least 90 hours external tuition for articled clerks) should
be accepted."' Furthermore, the PLT in question is for admission as a legal
practitioner, not a solicitor, and would best aim to develop the competence to
take a first certificate as either a barrister or solicitor. There is only a slim
possibility that a clerk - even one working in litigation - could receive
adequate basic training in advocacy, opinion writing and pleading sufficient for
a barrister's first practising certificate. These are addressed in the Priestley 12
field of 'lawyers' skills', but competence in this field is not assured for a clerk
without some coursework attached to service under articles.
The second is that those who completed the PLT that used to be set under the
old admission rules for admission as a barrister or solicitor are now legal
practitioners or, for an indefinite period, qualify for admission as legal
practitioners.111This gives rise to the same concerns as the transitional measures
for the academic requirements for admission did. Those who have completed the
old PLT for the bar - 10 court reports and the Bar Practice Course - can take
a supervised solicitor's certificate without the Law Society first being able to
require further training. l2
C Suitability

A person's suitability for legal practice rests on whether he or she is 'a fit and
proper person' to be admitted as a legal practitioner."3 As the overarching moral
yardstick for admission, this effectively does not change the existing law.
Fitness and propriety for practice was the meaning given to the earlier formal
requirement to be of 'good fame'.ll4 The reference to mere reputation (or
'fame') in the admission rules was, however, corrected by the court's
willingness to investigate intrinsic character:ll5 an exercise again directed
specifically towards fitness for legal practice. The Act nevertheless gives more
Legal Profession Act 2004 (Qld) s 43.
Law Admissions Consultative Committee, above n 87,7-8; Discussion Paper, above n 60,&7.
'I0 Chief Justice Paul de Jersey, 'The Supreme Court and the Legal Profession Act 2004 (Qld)' (2004) 23(2)
University of Queensland Law Journal 289,295-296; see also Supreme Court (LegalPractitioner Admission)
Rules 2004 (Qld) Attachment 2.
'I1 Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) r 28.
112
Supreme Court (Legal Practitioner Admission) Rules 2004 (Qld) r 28(l)(a); cf Legal ProfessionAct 2004
(Qld) ss 53(3), 226(2)(b)(i).
"3 Legal Profesion Act 2004 (Qld) s 30(1).
114
Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 15(a); Rules
Relating to the Admission of Solicitors of the Supreme Court of Queensland 1968 (Qld) r 16; Legal
Practitioners Act 1995 (Qld) s 58(l)(b).
l5 Mortensen, above n 42,168-1 69.
lo*

Io9
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content to issues that need to be considered relevant to suitability, and to
procedures for having it evaluated.

1 Suitability Matters
Following the Model ~ r n s , "the
~ Act lists a number of 'suitability matters'
relating to an applicant for admission that the Supreme Court 'must' consider
before deciding whether or not to admit.' l 7 These include whether the applicant:
Is of good fame and character;
Is or has been a bankrupt;
Has been convicted of an offence in Australia or elsewhere;
Has practised law in Australia or elsewhere when not entitled to;
Is being, or has been, the subject of an unresolved complaint concerning
legal practice or discipline in another profession;
Has been removed fi-om the legal practitioner's roll, the old barristers'
or solicitors' roll, or an interstate or foreign roll of lawyers;
Has had rights of legal practice cancelled or suspended;
Has broken any Australian or foreign law about trust accounts;
Has been in a legal practice that was placed under supervision,
management or receivership;
Has ever been ordered not to work in a legal practice; or
Has a 'material physical or mental infirmity'.' l8
The inclusion of a general 'good fame and character' standard as a suitability
matter imports all of the common law adjudication on moral qualifications for
practice, but the Act represents an improvement on the previous law in which
only an intimate knowledge of the case-law on lawyers' admission and
discipline would tell an applicant what aspects of his or her past had to be
disclosed to the court. And some, such as, in one context, being acquitted of a
serious charge,' l 9 only plainly became matters of disclosure after the application
was made. That is too late.l2' The explicit listing of more specific issues in the
Act will partially correct this problem. For instance, where an applicant has
earlier claimed that he did not think that an unrecorded conviction relating to
practice as a nurse was a relevant matter to disclose to the court,12' the Act
removes all doubt.122

Model Laws, above n 87, s 109.
Legal Profession Act 2004 (Qld) s 30(2).
' I 8 Legal Profession Act 2004 (Qld) s 13(1).
~e el Castillo (1999) 89 FCR 120.
120
Some significance is given to the applicant's subjective knowledge of what should be disclosed when
considering applications for admission: see Re AJG [2004] QCA 88 (Unreported, de Jersey CJ, Jerrard JA and
Philippides J, 15 March 2004).
121
Re Hampton [2002] QCA 129 (Unreported, de Jersey CJ, Moynihan SJA and White J, 5 April 2002).
12' Legal Profession Act 2004 (Qld) s 13(l)(c).
'I7
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2 Disclosure of Suitability
The Supreme Court still has the ultimate power to conclude whether an
applicant is suitable, and so a fit and proper person, for admission as a legal
practitioner.123It must take into account any 'suitability matter' put before it,
although this does not necessarily defeat an application for admission. The
context in which the suitability matter arose, or the court's own judgment about
the applicant's present character, may suggest that admission should be
granted.124In its 'helping' role the Admissions Board must also consider any
suitability matter relevant to an application.125 It is then to give a
Although the Act
recommendation to the court on the question of ~uitabi1ity.l~~
does not spell out that the Admissions Board has to advise the court of all
suitability matters relevant to any application for admission, the fact that it
provides that the Supreme Court must consider any suitability matter relevant to
an application127suggests that the Admissions Board is under an obligation to
bring all suitability matters to the court's attention. In areas of uncertainty, the
board can ask the Supreme Court for dire~ti0ns.l~~
A question then arises as to how any issue concerning character, including a
suitability matter, comes to the Admissions Board's attention. The Act places no
express duty on an applicant to disclose a suitability matter to the Admissions
Board - and so the court - and given that the procedure for admission is now
codified by the Act this appears to be a serious omission. The obligation to
disclose could have nevertheless been created by the Government by requiring
completion of a more comprehensive affidavit (than has previously been asked
of applicants) asking for disclosure of specific suitability matters to the
Admissions Board. The Admission Rules, though, have not honed the duty to
disclose. They include no express obligation on an applicant to disclose a
suitability matter, or even a past conviction. For the time being, the opportunity
to strengthen the applicant's duty of candour with the court has been lost.

An improvement in procedure is, however, the right to have early consideration
of suitability by the Admissions Board. Here, an 'individual' can ask the
Admissions Board for a declaration as to whether any matter concerning his or
her character - including a suitability matter - is likely to have an adverse
effect on an application for admission to practise law.129Questions of standing to
apply for a declaration may have to be clarified, as an entitlement to a
declaration is not limited to law st~dents."~
However, the procedure is a useful
reform for law students who, sensing that there is some risk that they might not
Legal Profession Act 2004 (Qld) s 34(2)(a).
2004 (Qld) s 30(2)-(3).
125 Legal Profession Act 2004 (Qld) s 33(2)(c).
126 Legal Profession Act 2004 (Qld) s 33(5).
12'

124 Legal Profession Act

127 Legal Profession Act

2004 (Qld) s 30(2)(a).
Legal Profesion Act 2004 (Qld) s 33(6).
12' Legal Profession Act 2004 (Qld) s 36(1)-(2).
130 Legal Profesion Act 2004 (Qld) s 35.
12'
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be thought suitable for admission, can obtain an early decision on that question
before continuing university studies, paying fees for a PLT course or seeking
articles of clerkship or work placement. The previous procedure only allowed
the question of fitness for practice to be determined at the point at which an
application for admission was made, by which time the large costs of education,
time spent as an articled clerk or a PLT course were already sunk. The new
procedure even allows an early declaration of suitability by the Supreme Court,
as the Admissions Board can refer the application to the court for directions,131
or the applicant can appeal to the court against an unfavourable decision by the
board.132

Under the Act, the right actually to practise privately as a lawyer depends
entirely on whether the legal practitioner holds a practising certificate.
Admission alone does not give the right to practise. While this has been the case
admission
~~
as a barrister
for practice as a solicitor in Queensland since 1 9 2 8 , ~
itself gave the right to practise at the Queensland bar until the new Act came into
force. It is therefore this aspect of the Act that will introduce external regulation
for the bar. As has been mentioned, the Act also brings the arrangements for a
national legal profession into Queensland, so certification in other States will,
Equally, practising
without more, give the right to practise in ~ueens1and.l~~
certificates issued in Queensland will give a right to practise in other States135 although in most other States this right was given to Queensland practitioners
before the Model Laws were ~ett1ed.l~~
A Lawyers Generally
1 The Lawyers' Monopoly
The Act, with only small exceptions, strengthens the existing restriction on
anyone but a lawyer holding a current practising certificate engaging in legal
practice. It does not define 'legal practice', although a considerable body of
case-law interpreting similar statutory reservations of legal work to lawyers has
~ ~ a result, the attempts of the 1990s to break
developed in ~ u s t r a 1 i a . lAs
solicitors' legal monopoly over conveyancing work in Queensland have again
failed.138There are nevertheless three explicit exceptions to the monopoly on
legal work. The first is that trustee companies can draw wills, and the second is
13'

Legal Profesion Act 2004 (Qld) s 36(3)(b).

'32 Legal Profesion Act 2004 (Qld) s 36(5)(b).
Queensland Law Society Act 1927 (Qld) s 4(9); Queensland Law Society Act 1952 (Qld) s 39.
Profession Act 2004 (Qld) ss 6(1), 44(c), 47(1).
13' Model Laws, above n 86, ss 106,402.
136
Legal Practitioners Act 1970 (ACT) s 191D;Legal Profession Act 1987 (NSW) s 48Q; Legal Practitioners
Act (NT) s 134G; Legal Practitioners Act 1981 (SA) s 21(l)(a)(ii); Legal Profession Act I993 (Tas) s 55A(1);
Legal Practice Act 1996 (Vic) s 55.
137
GE Dal Pont, Lawyers ' Professional Responsibility in Australia and New zealand (2nded, 200 1) 5. For local
authority, see Queensland Law Society Inc v Sande (No 2) [I9981 1 Qd R 273,296298.
'38 See NCP Review, above n 67,19-20; Re Sande [I9961 1 Qd R 671.
133 Under
134 Legal
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that real estate agents can prepare contracts for the sale of land.139Though
uncommon in other States, buyers of real estate in Queensland usually sign a
contract before seeking the advice of a solicitor or help with the actual
conveyance. This not only means that the real estate agent completes the details
of a standard land sale contract - the agent often inserts special conditions for
the purchase. The Law Society has long acquiesced in the practice, and the Act
now makes it lawful.
The third exception relates to government legal work. A 'government legal
officer' can do legal work in Queensland if it is done for the Government whether that be the Queensland or federal Government, or another State's
Furthermore, a 'government legal officer' is simply an
individual who does legal work for the ~ o v e r n m e n t . 'He
~ ~ or she need not be
legally qualified, let alone be a legal practitioner on the common roll, or a
barrister or solicitor holding a current practising certificate. In other words, the
Government can do legal work through public servants without the need for
them to be certified. A government legal officer can, if appropriately qualified,
hold a current practising certificate if he or she wishes to,142in which case the
government legal officer could also use the designation 'barrister' or 'solicitor'.
But a government legal officer need not hold a practising certificate to do
government legal work.
As will be seen, the type of certificate itself might also restrict the range of legal
practice the lawyer can lawfully undertake. Specifically, the barrister's
certificate places significant limits on the lawyer's entitlement to practise where
the solicitor's certificate opens the full field of legal practice to the lawyer who
holds one. This is not the case for a barrister who is also a government legal
officer. Regardless of the inherent limitations on the breadth of legal practice
applicable to those who hold a barrister's certificate, a government barrister can
still undertake the full range of legal work so long as it is done for the
Government.143
Apart from the exceptions for trustee companies, real estate agents and
government legal officers, it is an offence to undertake legal work without a
current practising ~ertificate.'~~
A person who does so cannot recover payment
for the
Admitted legal practitioners who do not hold a practising
certificate are also prohibited fiom doing legal work. If they do, they are
exposed to both criminal penalty and professional d i ~ c i ~ 1 i n e . l ~ ~

2004 (Qld) s 24(2)(d)-(e).
Profession Act 2004 (Qld) ss 10(1)-(2), 47(2).
141 Legal Profession Act 2004 (Qld) s 10.
'42 Legal Profession Act 2004 (Qld) s 47(3).
'43 Legal Profession Act 2004 (Qld) s lO(5).
144Legal Pvofession Act 2004 (Qld) ss 24(1), 25(1).
'45 Legal Profession Act 2004 (Qld) s 24(3).
'41 Legal Profession Act 2004 (Qld) s 26.
139Legal Profission Act
140 Legal
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2 Regulators
All rights to practise law privately therefore turn on the issue of a practising
certificate. In the course of reviewing options for legal profession reform, the
Government toyed with the possibility of creating an independent statutory
regulator that would be responsible for the issue of practising certificates of
different kinds.147 The profession's response, though, firmed early around the
model of the New South Wales Legal Profession Act under which the
professional associations have the power to issue practising certificates, thus
bringing, after admission as an officer of the court, a second institutional
threshold to gaining the right to practise.148This is what has happened.
The Bar Association remains a privately registered corporation, limited by
guarantee149but, unusually for a private company, will gain the public
regulatory function of issuing practising certificates for 'barristers'.150The Law
Society has its incorporation shifted f?om the Queensland Law Society ~ c t ' to
~'
'~~
the Act also repeals most of the Queensland Law
the new A C ~ .Although
Society Act, parts are left in place as transitional measures.'53 The Law Society
will issue practising certificates for 'solicitors'.154Each association is only to
issue an annual practising certificate to a legal practitioner who is 'a fit and
proper person' to hold one.155And a qualified legal practitioner includes any
'Australian lawyer' - meaning a person admitted to legal practice in any State
so long as he or she lives in Queensland or outside Australia, or practises
principally from an office in the state.ls6 In deciding fitness and propriety, the
professional association can take into account any of the 'suitability matters' that
are also relevant to questions of admission, as well as other considerations more
directly related to the certificate, ie whether the lawyer has:
Given false information;
Broken a law relating to practice (including indemnity insurance), a
condition on a practising certificate or a tribunal order; or
Previously failed to pay practising certificate fees or contributions to the
fidelity fund. 57

'

The professional associations can also take anything relevant to 'the public
interest in the integrity of the legal profession' into account when deciding
147

Discussion Paper, above n 60, 1 0 - 1 2; Green Paper, above n 6 2 , l (r12.
Legal Profession Act 1987 (NSW) ss 26,27. See also Bar Response to Discussion Paper, above n 93, 16-18;
Response by the Bar Association of Queensland to the Green Paper on Legal Profession Reform June 1999
(1999) 4 ('Bar Response to Green Paper'); Queensland Law Society Incorporated, Response by the Queensland
Law Sociefy to the Green Paper on Legal Profession Reform (1 999) 1 1.
'49 Legal ProfessionAct 2004 (Qld) sch 5.
150Legal Profesion Act 2004 (Qld) s 45(a).
151
QueenslandLaw Society Act 1952 (Qld) s 4.
15* Legal Profession Act 2004 (Qld) s 508.
Is3 Legal Profession Act 2004 (Qld) ss 63M43, sch 4.
lS4 Legal Profession Act 2004 (Qld) s 45(b); and see QueenslandLaw Society Act 1952 (Qld) ss 38-39.
15' Legal Profession Act 2004 (Qld) s 46(1).
'56 Legal Profssion Act 2004 (Qld) s 48(2)(a).
Legal Profession Act 2004 (Qld) s 46(2)(a)-(f).
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whether to issue a practising ~ertificate.'~~
However, anything disclosed to the
court at admission, which had not been a bar to being enrolled, cannot itself be a
The professional
reason for rehsing or cancelling a practising ~ertificate.'~~
associations also have to be satisfied that the lawyer will be holding appropriate
indemnity insurance160 - again, an innovation for the bar where, beforehand,
indemnity insurance could only be required of members of the Bar
Association.l6

'

3 Conditions of Practice
The regulatory power held by the Bar Association and Law Society, though, lies
largely in their ability to attach conditions to certification for private practice
and, so, to shape rights and modes of practice and control the educational
standards and training of any lawyer under their supervision. There are two
different situations in which the associations can, for an admitted legal
practitioner, set educational or training requirements as a condition of
certification. First, through an administration rule they can require that a 'course
of study' be completed before certifying a lawyer for unsupervised practice.162It
does not appear that an administration rule can require a course of study for a
supervised (or employed) solicitor's certificate, which gives rise to the problem
- mentioned earlier - of the entitlement of those who completed the bar's old
admission requirements now being entitled, without more, to this kind of
solicitor's certificate. Secondly, education or training can be required of lawyers
while holding a certificate, if set for a given class of lawyers, or if the
association believes that the public could be harmed if the lawyer did not
undertake a specially tailored program of education or training.163Without an
amendment to the Act's provisions on administration rules, this might be the
only means available to bring certified solicitors who qualified under the old
Bamsters' Admission Rules up to Priestley Committee standards. In addition,
both associations can set conditions relating to:
Control and operation of a trust account;
The form or style of practice; and
Anything else the lawyer agrees to. 164
There are mandatory conditions attached to practising certificates that require
the lawyer to comply with professional rules or regulations, and to give notice of
So, once
any convictions that the Admission Rules require to be disc10sed.l~~
Legal Profesion Act 2004 (Qld) s 46(2)(g).
Profession Act 2004 (Qld) s 46(4).
160 Legal Profession Act 2004 (Qld) ss 50-5 1.
161
See Rules Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 129.
16* Ie, a barrister's certificate or an unsupervised solicitor's certificate: Legal Profession Act 2004 (Qld) s
?26(2)2'@'.
Legal Profession Act 2004 (Qld) s 53(2)(a), 53(3).
Legal Profession Act 2004 (Qld) s 53(2)(bHd).
165
Legal Profession Act 2004 (Qld) ss 57(e), 58.
159 Legal
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more for the bar, the Bar Association can now require all barristers to comply
with the Queensland Barristers Rules where, before the Act, they only applied
by consensus or contract between members of the ~ssociation.'" The
Admission Rules, though, do not in themselves require disclosure of any
convictions and, although the general law does require even unrecorded
' ~ ~Government's failure expressly
convictions to be disclosed at a d m i ~ s i o n ,the
to incorporate disclosure requirements in the Admission Rules probably means
that this 'show cause' obligation in the practising certificate is lying dormant.16'
It is possible for a lawyer to appeal to the Supreme Court against conditions
attached to a practising certificate.16' Failure to comply with a properly imposed
condition on a certificate can amount to a matter for professional d i s ~ i ~ 1 i n e . l ~ ~

4 Designations
Under the Act, only someone holding a current practising certificate can
'represent or advertise' that he or she is entitled to do legal work."' This raises
the question of reserved professional titles, or designations. The Act does not
state explicitly whether, for instance, a person can only advertise with the
designation 'barrister' or 'solicitor' if holding an appropriate practising
certificate. However, it only uses those terms for legal practitioners who do hold
the relevant certificates and, once it comes into force, someone on, say, the old
barristers' roll who did not hold a barrister's practising certificate is, according
to the Act, no longer a 'barrister' but a 'legal practitioner'. This suggests that the
designations are to be reserved for currently certified practitioners. Of course,
there is nothing to stop a practising lawyer from using other designations that
accurately represent that the lawyer is certified to undertake given types of legal
work. The term 'lawyers' is now as commonly used as 'solicitors', and some
have attached the more ancient, but still correct, designation of 'attorneys' to
advertising. The Bar Association, while arguing that the terms 'barrister' and
'solicitor' should be reserved for properly certified practitioners, also had no
objection to barristers using a broader range of designation^.'^^ 'Lawyer' and
'advocate' are possibilities. The term 'lawyer' is used in the Act, nonetheless, to
describe an admitted legal practitioner who does not hold a practising
certificate,17)and it would therefore be difficult to argue that such a person could
not, even in published documents, call him or herself a lawyer, so long as it was
not accompanied by other representations that the person could undertake legal
work.

166 Rules

Relating to the Admission of Barristers of the Supreme Court of Queensland 1975 (Qld) r 3.
Hampton [2002] QCA 129 (Unreported, de Jersey CJ, Moynihan SJA and White J, 5 April 2002).
See P Byrnes, 'A New Disclosure Regime for Solicitors' (2004) 24(6) Proctor 23,24.
'69 Legal Profession Act 2004 (Qld) s 54(2), (4).
170 Legal Profession Act 2004 (Qld) s 6 l(2).
17' Legal Profession Act 2004 (Qld) s 25(1).
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Bar Response to Discussion Paper, above n 9 3 , l l .
173 Legal Profession Act 2004 (Qld) s 5.
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The designation 'barrister' appears to be reserved exclusively to those who hold
a barrister's certificate. This is unique in Australia. In all States but New South
Wales legal practitioners have long been admitted as 'barristers and
soli~itors','~~
and general law agents (often practising in partnership) commonly
call themselves that. In New South Wales, practising certificates are issued to
'barristers' by the Bar Council and 'solicitors and barristers' by the Law Society
~ o u n c i 1 . The
l ~ ~ dual designation reflects the formal legal position that general
law agents in all States have unrestricted rights of practice and can perform all of
the work that a barrister practising alone can. This is also the position in
Queensland, where the Act perpetuates solicitors' rights of appearances in all
courts.176 The Sackville Committee, which produced the Access to Justice report
for the federal Government, believed that the term 'barrister' offered a
marketing advantage to any lawyer offering representation as an advocate and,
so, any who did appear as advocates should be able to use it.177For this reason,
New South Wales introduced the dual designation of 'solicitors and barristers'
~
this will not be possible in
for general law agents in 1 9 9 6 . l ~However,
Queensland. Partnerships or incorporated practices of specialist advocates may
emerge, but are only likely to be allowed under solicitors' practising certificates.
If so, they probably cannot use the term 'barristers'.

5 Wigs and Gowns
A further likely consequence is that robing will still be limited to barristers and,
again, denied to solicitor-advocates. The Sackville Committee expressed
concern that, though performing the same functions and under the same duties in
court, barristers and solicitor-advocates were distinguished by dress, and that
many of the latter believed that this added to less favourable treatment in the
courtroom. It recommended that, if robing were to be maintained, it be expected
of advocates of all kinds -barristers and solicitor^.'^^
This is a question for the courts themselves, but in Re ~ o u ~ l a sthe
' *New
~ South
Wales Supreme Court held that advocates holding a 'solicitor and barrister's'
certificate could not robe as this right and duty was limited to certified barristers.
Douglas appears simply to represent an intuitive reluctance to change existing
practice, as the reasons Young J gave for barristers alone to robe was that, unlike
general law agents, they were subject to the cab-rank and sole practice rules.
However, for many years bar associations have tried to put the rationale of wigs
174
Legal Practitioners Act 1970 (ACT) ss 16B, 20(a)(i); Legal Practitioners Act (NT) s 19(a)(i);Legal
Practitioners Act 1981 (SA) s 15(1);Legal Profession Act 1993 (Tas) ss 3,23; Legal Practice Act 1996 (Vic) s
8(l)(a); Legal Practitioners Act 1893 (WA) ss 3,23.
'75 Legal Profesion Act 1987 (NSW) ss 27-28.
176
See above n 10; Legal Profession Act 2004 (Qld) sch 1.
177
Access to Justice Advisory Committee, Access to Justice: An Action Plan (1994) 1 1 3, 115; NCP Review,
above n 67,28.
17' Legal Profession (National Practising Certificates) Act 1996 (NSW) s 3, sch 1[I].
179
Access to Justice Advisory Committee, above n 177, 113; Access to Justice -An Action Plan, Overview
(1994) 1 6 1 7 .
180
(Unreported, Supreme Court ofNew South Wales, Young J, 1 September 1998).

(2004)23 The University of Queensland Law Journal

341

and gowns on different considerations relating to the function of advocates and
courtroom decorum. Those raised by the Queensland Bar Association itself are
that robing:
Enables easy identification in the courtroom of advocates, those with
special duties to the court and clients, and those associated with the
court's apparatus;
Depersonalises the advocate's role;
Promotes the solemnity of the courtroom; and
Helps to minimise racial and gender differences in the appearance of
advocates.la'
Therefore, Douglas innovates only in putting the duty to robe on the basis of
barristers' business structures or their general obligation to take any client
already accepted by a solicitor, none of which affect the lawyer's duties to the
court and clients or the visual impression given in court. Although in its
submission on the 1998 Discussion Paper the Bar Association advanced
Douglas as a reason for solicitor-advocates not to robe,lg2this departs from its
more substantive position on the value of robing in court. The issues of knction
and decorum apply as equally to solicitors acting as advocates as they do to
barristers. This is not to say that solicitor-advocates necessarily want to robe;
many may not. It is merely to suggest that the functional and symbolic
arguments for robing cannot be maintained if it is to be limited to barristers
alone.

B Barristers
1 Restriction on Work
A barrister in Queensland is a legal practitioner who holds a barrister's
certificate - issued by the Bar Association - or an interstate certificate that
allows the lawyer to practise 'only as', or 'in the manner o f , a barrister.183The
scope of a barrister's practice is not defined - although, as the Act assumes that
the scope of a solicitor's practice is unrestricted,'" it strongly implies that a
barrister's practice is still a subset of a solicitor's. Further, the new Barristers
Rule restricts the nature of work that a barrister can lawfully do. In short, this
amounts to undertaking advocacy, mediation and case appraisal, giving legal
advice and settling doc~rnents.'~~
The difference is that, whereas the limits on
See Bar Response to Discussion Paper, above n 93,14.
Ibid 15-16.
183 Legal Profession Act 2004 (Qld) s 8.
8 4 Legal Profession Act 2004 (Qld) ss 9(b), 45(a).
la' See Legal Profession (Barristers) Rule 2004 (Qld) sch r 77:
la'

'82

A barrister must confine the barrister's professional work to:
(a)
appearing as an advocate;
preparing to appear as an advocate;
(b)
negotiating for the client with opponent to compromise the case;
(c)
representing the client in a mediation or case appraisal;
(d)
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practice in the Queensland Barristers Rules previously only applied to members
of the Bar Association, they now apply to all certified barristers in the State.
Like all practice rules, they are binding on the lawyer both by their own force
and effect and as a condition of the practising certificate.lS6

2 Sole Trading
There are other aspects of a barrister's practice, once only applying to members
of the Bar Association, which now become legal restrictions. The Act states
explicitly that the barristers' practice rules may require a barrister to be a sole
practitioner and prohibit incorporation of the barrister's practice.'87 The
Barristers Rule does just that.'" This is again a political success for the Bar
Association. For most of its time reviewing the legal profession, the Government
was proposing that sole practice should only be assumed voluntarily and that,
consistently with competition policies for greater flexibility in business
structures, those barristers who wished to form partnerships should be free to do
so.lS9 The Bar Association argued that sole practice makes more barristers
available to small solicitors' firms, minimises the possibility of conflicts
between duties owed to past clients and those presently seeking representation,
and consequently promotes access to a barrister through the cab-rank rule.lgO
These arguments won the day, as they had already in New South ~ a 1 e s . l The
~'
ban on incorporation of a barrister's sole practice'92is, nevertheless, a curio. The
Bar Association saw 'no demonstrated significant advantage' to incorporation,
and so believed there was no reason for the reform. However, one would expect
that there might be personal advantages to barristers in securing limited
liability,lg3lower corporate tax rates, and more effective income splitting and
capital financing of the practice through broader shareholding. The Bar
Association also believed that clients may prefer not to have a corporate
structure interposed between them and their advocate in
but this
certainly overstates the visibility of a corporate business structure. There is no
evidence, for example, that medical practitioners' private companies, although
very common, undermine patients' confidence in the care they will receive. In
(e)
(f)
(g)
(h)

giving legal advice;
preparing or advising on documents to be used by the client or by others in the client's affairs;
acting as a referee, arbitrator, mediator, member of a tribunal, or a member of a panel or
committee constituted under the Legal Profession Act, or conducting a Commission of
Inquiry; and
carrying out work properly incidental to the kinds of work referred to in (aHg).

Legal Profision Act 2004 (Qld) ss 57(e), 223.
Legal Profession Act 2004 (Qld) s 2 17.
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Legal Profession Act 1987 (NSW)s 38G; New South Wales Barristers Rules r 81.
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Means of limiting liability may, if the Bar Association develops an appropriate scheme, be available under
the Professional Standards Act 2004 (Qld). However, the Legal Profession (Barristers)Rule 2004 (Qld) as it
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the absence of any suggested detriment that incorporation of a barrister's
practice would cause, it remains unclear why, apart fiom pure conservatism, the
Government allowed this to be regulated.
3 Conditionsfor CertiJication

The advent of practising certificates at the bar raises, for the first time, the
question of the shape that the Bar Association will give to barristers' practice
through the conditions it attaches to certification. As mentioned, the Bar
Association can require 'courses of study' to be completed before a barrister's
certificate can be granted.195It has already signalled that it would prefer to attach
completion of the Bar Practice Course to the holding of a practising certificate as
post-admission training,196and has mooted the possibility of bar exams in ethics,
evidence and procedure.197This adopts the qualifications set by the New South
Wales Bar Association, which also attaches an elaborate reading program to the
first annual practising certificate issued to a barrister in that
These
would be salutary developments, and would raise entry standards for
unsupervised practice as a barrister considerably. Further, some period of
supervision, akin to the New South Wales Bar's year-long reading period
overseen by a tutor, would seem to be allowed by the
This would provide
useful mentoring and guidance, and help in developing a financially viable
practice. There certainly seems no reason why, if solicitors have only been
thought qualified to practise as principals after a period of supervision, the same
would not apply at the bar. And if, as in New South Wales, the reading period is
accompanied by timetabled reports fiom the tutor on the barrister's practice:00 it
would also assist the Bar Association in identifying individuals who should have
tailored educational or training conditions attached to any subsequent
~ertification.~'~
C Solicitors
Although the scope of a solicitor's practice has also not been defined in the Act,
it is evident that it is unrestricted in the lunds of legal work that it encompasses.
The Act envisages that a barrister's practice is the more limited.202The only area
of practice that the common law did not allow to solicitors, appearance in the
higher courts, continues to be a right exercisable by solicitors under statute.203

Legal Profesion Act 2004 (Qld) s 226(2)(b)(ii).
Bar Response to Discussion Paper, above n 93,7.
197 Bar Association of Queensland, 'Barristers and the Legal Profession Act' <http://www.qldbar.asn.au/>.
198
The practising certificate is issued on condition that the barrister undertake the reading program, which
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seven years experience in practice. Practising restrictions accompany the period of reading: New South Wales
Bar Association, 'The Bar Association's Reading Programme',
< h t t p : / / w w w . n s w b a r . a s n . a u / P r o f e s s i o n a ~ mat. 17 November 2004.
199 Legal Profession Act 2004 (Qld) s 226(2)(a), (e).
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Accordingly, the nature of any restrictions on a solicitor's practice largely relate
to the right to practise as a principal, or an employee in a firm.
The solicitors' branch has been regulated since 1928, and the Law Society,
which will continue to perform the regulator's role in this respect, already has its
own protocols and administration for receiving applications for certificates and
applying conditions. In practice, therefore, little will change. The certificate
must state whether the solicitor is to practise under supervision, or whether
unsupervised practice as a principal is allowed.2MAnd again, as for a barrister's
certificate, 'courses of study' can be prescribed for solicitors before a certificate
allowing unsupervised practice as a principal may be granted.205At present, the
Law Society requires completion of the Practice Management Course before
giving a principal's certificate.206The Act therefore allows this to continue,
although it does not allow the Law Society to issue a principal's certificate to
solicitors within fewer than 18 months of supervised practice in a law firm for
those admitted by meeting the PLT requirements through articles of clerkship or within two years if PLT was completed in a different way.207
A condition requiring supervision is not necessarily limited to solicitors working
as employees in a firm. The supervision could involve a principal solicitor,
especially in sole practice, for whom the Law Society considers external
supervision is a necessary measure to ensure the protection of the public. In a
similar way, the Act allows conditions relating to the right to operate a trust
account to be attached to the practising certificate.208As a matter of course, a
prohibition on operating a trust account would be attached to an employee
solicitor's certificate, as the trustees of money in the account are the principals
of the firm.209However, whether because of discipline or other information that
the Law Society has received, a principal who would be trustee of the money in
the account could, at times, be required not to operate a trust account except with
external supervision and scrutiny.

In refurbishing the structure of the profession in Queensland, the Act should, by
and large, modernise and rationalise the law, processes and institutions relevant
to an individual's entry to legal practice. The Act's provision for the bar, with
the Bar Association's existing plans for education and PLT, should raise formal

Profession Act 2004 (Qld) ss 53(2)(c), 59(1).
Legal Profession Act 2004 (Qld) s 226(2)(b)(i).
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2004.
'07 Legal Profession Act 2004 (Qld) s 59(3).
'08 Legal Profession Act 2004 (Qld) s 53(2)(b).
209 T m t Accounts Act 1973 (Qld) s 4.
204 Legal
'05

206

(2004) 23 The University of Queensland Law Journal

345

entry standards for practice as a barrister significantly. As mentioned, this will
be a large improvement for both the bar and the Bar Association.
However, the question remains whether the common roll will make any
difference to the profession in Queensland. It has been suggested that it does
potentially downgrade formal entry standards for those who might become
solicitors, by entitling someone qualified under the old Barristers Admission
Rules, without more, to certification as a solicitor under supervision. A simple
solution to this, only possible by amending the Act, is an extension of the Law
Society's powers to make administration rules in relation to education and
training before the grant of a supervised solicitor's certificate.
Even so, the only likely improvement that common admission could bring is in
reducing the transaction costs incurred when a lawyer moves from one branch of
the profession to the other. The Act should help this by removing the Brennan
Clause and the comparable provision for the third-year barrister's right to shift to
the solicitors' branch of the profession.210But it remains to be seen whether any
provision for post-admission education or PLT, which is allowed by the Act,
will reduce other existing costs of moving between the two branches.
There is little doubt that some post-admission training is desirable before a
barrister or solicitor should be entitled to engage in unsupervised practice. And,
especially while the Bar Association maintains the sole practice rule for
barristers:" each branch of the profession is likely to need a different kind of
training. In practice, this necessarily means that transaction costs of moving
between the two branches cannot be eliminated. The question is whether they
could be reduced. The introduction of the Bar Association's present plans for
special bar exams and the Bar Practice Course after admission would actually
raise transaction costs above those that a solicitor previously incurred when
qualifying for the bar.
A possible means of reducing the costs of the additional qualifications needed
after admission for a barrister's or solicitor's certificate would be closer
coordination, and a more rational sequence, of the various requirements set for
pre and post-admission education and PLT. The Act's arrangements for the
structure of the profession envisage some role for each of the universities, the
Government and the professional associations in developing courses that bring
the aspiring lawyer to the point at which he or she secures rights of lawful legal
practice. Undoubtedly, gains would be made - and post-admission training
reduced - if these three institutions could agree on a more coherent and refined
arrangement for the education and training of lawyers. Universities formally
have a large discretion in setting the content of the courses needed to satisfy the
academic requirements for admission as, while adopting the 11 'areas of
knowledge' set by the Priestley comrnittee:12 the Admission Rules still do not
210
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directly adopt the topics that the committee set for each area.213Further, the
Priestley Committee itself has not yet reconciled the content of its '11'
(academic requirements) and its ' 12 ' (PLT standards), despite considerable
overlap between them.214And, it has made no attempt to address the postadmission courses set by the various professional associations for the right to
take a first practising certificate, or to practise unsupervised. For example, under
the present planned arrangements, an aspiring barrister could be required to
study ethics courses three times: as a Priestley 11 course at university, as a
Priestley 12 course in a PLT program, and for special bar exams. While it might
be thought useful to reinforce this material at different stages along the path to
becoming a lawyer, the later course content often simply replicates the earlier
without deepening the knowledge demanded. The extent of duplication in this
sequence just seems unnecessary.215There is undoubtedly capacity to relocate
some of the planned post-admission education and PLT to better organised
education and training before admission. Unless it is done, it is presently
difficult to see what gains common admission will bring.
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