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Abstract 

This article makes an overdue attempt to rationalise the notion of ‘election’ as 
applied by Anglo-Australian courts. It addresses a fundamental paradox in 
existing English and Australian law: while ostensibly resisting any effort to 
bring all election cases under a general theory, Anglo-Australian courts 
conceptualise an election in a way little short of radical, holding it invariably as 
a unilateral, informed choice between inconsistent options, which in itself 
furnishes a distinct legal basis for the irrevocability of such a choice. The article 
suggests that all election cases must be united under a general theory, but this 
theory should not be given the normative force the law currently espouses. It 
substantiates this suggestion by way of a critical review of two well-established 
categories of election at common law and concludes that disaffirmation and 
affirmation of contract are acts of distinct natures and cannot be accommodated 
under the same notion; election is ill-suited for determining whether a choice to 
sue an undisclosed principal or its agent is binding. In both cases it is estoppel, 
rather than election, that holds the best promise to justify, if at all, the 
irrevocability of the choice made. Consequently, the normative conception of 
election should be discarded and the general theory be reformulated in 
descriptive terms, parting with irrevocability as one of its essential elements. 

I Introduction 

‘Election’ is a simple yet mysterious word. It is widely used by common lawyers 
as a shorthand reference to a binding choice between alternative options. Yet, most 
strikingly, the binding force of such a choice seems to derive from the act of 
choosing itself. An election, once made, is perceived to be irrevocable without 
more. As if by magic, such an act somehow unleashes an inherent conclusory 
power. Upon closer scrutiny, however, this common usage of ‘election’ appears to 
have been better established than conceived. In recent years, the notion of 
‘election’ has been the subject of numerous court decisions and a series of law 
journal articles in the United Kingdom and New Zealand. 1  Nevertheless, this 
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notion gives rise to two kinds of abnormality, which remain little exposed. The 
first abnormality is a seemingly universal judicial aversion to a general doctrine of 
election, 2 notwithstanding that the term is conceptually identical in its various 
applications. Thus, several discrete doctrines of election are said to operate 
separately in their respective fields, yielding to no overarching principle of law. 
Anglo-Australian case law, however, reveals consistent patterns in all those 
differing operations. To some extent, the current resistance to a generalisation of 
different categories has contributed to the second abnormality: an inexplicable lack 
of a rationale for all election cases. Although a long line of authorities, in both 
England and Australia, recognised and applied the above usage, there is still a 
patent paucity of theoretical explanations or justifications for the obligatory effect, 
or irrevocability, of an election. 3 It is widely assumed that such irrevocability 
should arise once an election is made. Indeed, it is nothing short of a paradox for 
the existing Anglo-Australian law, while resisting a general principle of election, to 
go so far as to insist that an election is invariably and innately irrevocable. In any 
event, the failure to furnish a jurisprudential basis for election constitutes a source 
of constant confusion and surprise. The law of election is thus in disarray and 
urgent work is required to provide more concrete theoretical underpinnings for it.  

This article presents a general yet critical theory of election in response to 
the above paradox and two abnormalities, seeking their removal and a restoration 
of the notion of election to its proper role. The article first explores the questions 
whether existing categories of election share a common identity so as to be 
amenable to a general theory and, if so, what essential and distinctive elements 
such a theory must comprise. Ultimately, it is put into inquiry whether that theory, 
extracted as it is from the existing law, is capable of performing the normative role 
it claims to perform: furnishing a distinct legal basis for binding choices. The 
answer given in this article is ‘no’.  

The second part of the article seeks to substantiate this answer by offering a 
detailed assessment of the operation of election at common law, where the most 
significant categories of election are to be found: election between disaffirming 
and affirming a contract and election between an undisclosed principal and its 
agent. On the basis of the assessment undertaken, the concluding part of the paper 
will reorient and reconstruct the general theory. As it turns out, the notion of 
election will be shown to have a meaning congruent with a much more limited 
role, but will thereby acquire a more solid juridical foundation. 
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II The Orthodox Theory of Election 

A  Election as a Generic Concept 

The law of election is traditionally conceived as covering segmented territories. 
Multiple doctrines are accommodated, supposedly operating to the exclusion of 
each other. In particular, there is said to be a fundamental divide between election 
at common law and election in equity. However, while individual doctrines of 
election may at times apply differently, it is often overlooked that there is much in 
common between differing applications of election. It is submitted that the 
individual doctrines can all be subjected to a general theory: a theory that binds all 
similar acts of choice into a conceptual unity. This article intends to define the 
contents of such a theory. As evidenced by existing Anglo-Australian law, there 
appear to be four elements essential to an election. 

1 The Elements of Election 

By its nature, ‘election’ is a term of distinct generality. It denotes an act of 
choosing between alternative options. ‘Act’ is meant to cover not only a positive 
action, but also inaction or omission manifesting a choice. The word ‘act’ captures 
one cardinal character of an election: that it is of a party’s making. As a juristic act, 
an election is capable of general application in vastly diverse situations. This is at 
least partially evidenced by the terminological uniformity in describing the 
relevant act of choice in all cases, where the expression ‘election’ is consistently 
employed, not in a loose sense, but rather specifically to convey a universal yet 
confined technical meaning. As it is concerned only with the act of choosing itself, 
an election naturally raises two critical issues: an issue of constitution and an issue 
of legal effect. By asking recurrently what constitutes an election and whether once 
made it becomes legally binding, the law can develop a synoptic conceptual 
framework for all choices labelled ‘election’. Yet, in reality, the necessity of 
adopting such a conceptual framework is consistently rejected.  

Anglo-Australian law knows four major categories of election. At common 
law there are ‘election between disaffirming or affirming a contract’ and ‘election 
between persons’, while equity accommodates ‘election between properties’. There 
is additionally a separate category of ‘election in legal proceedings’. Each of these 
categories is said to embody a discrete doctrine of election. The key distinctions 
appear to lie in the nature and type of options, and the different settings which call 
for an election. Options in each of the categories vary. They may comprise rights, 
remedies, powers, and indeed any other benefits or advantages. Rights alone may 
be of various types: proprietary or personal, procedural or substantive, or of a 
private-law or public-law origin. Another difference is the operational 
environment: some categories operate at common law while others reside in 
equity. The doctrine of election is, accordingly, viewed as multicellular, consisting 
of multiple sub-doctrines. This view, however, results from a failure to discern the 
more fundamental similarities between each category. Significant though those 
intra-categorical differences might seem to be, they do not necessitate a different 
answer to either of the two critical issues raised above and thus the treatment of 
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each category as a separate doctrine is not warranted. An election may arise and 
operate in differing contexts and produce wide-ranging consequences, yet it has a 
unique conceptual axis that remains undisturbed. Under the existing Anglo-
Australian law, an election is an informed unilateral manifestation of an intention 
to make a choice between alternative options, which, once made, becomes final 
and binding. 

A generic concept of ‘election’ thus consists of four essential elements. 
First, an election is a unilateral act, being an expression of intent to adopt one of 
the options available. An election is completed once the elector (the party making 
the election) makes its choice apparent to the ‘electee’ (the non-electing party 
likely to be affected by that choice). An election comprises only a choice. It is a 
unilateral and self-accomplishing process. It does not depend on a consideration 
given by or reliance on the part of the electee4 or indeed on any factor extrinsic to 
the elector’s unilateral manifestation of will. Nothing more than the making and 
communication of a choice is required in order to constitute an election. In fact, 
any additional requirement would undermine the very notion of election. Second, 
an election is not just any choice — it is an inevitable choice between alternative 
options. Alternative options are inconsistent with each other. They exist 
simultaneously, but cannot both be adopted or realised. Only one or the other can 
be adopted. The inconsistency between the options necessitates a choice. Hence, an 
election is always premised on the existence of inconsistent options. Without 
inconsistency there cannot be any need to elect. Third, an election is also an 
informed, conscious or even deliberate choice.5 The elector is said to have to elect 
knowingly. The precise extent of knowledge required is still open for debate. It 
seems to vary according to the category into which an election falls. But there is 
general consensus that at least some degree of knowledge is required. The law thus 
insists that ignorance is fatal to an election. Fourth, an election, once made, is in 
itself final, binding and irrevocable.6 This ‘assumed conclusiveness of choice’ is 
said to be ‘the only thread of identity that runs through’ all categories of election.7 
All four elements — the third to a greater or lesser extent — are omnipresent 
wherever an instance of election is found, and no other element is required by the 
courts. Thus, the four elements, and they alone, constitute the uniting knots for all 
choices labelled ‘election’. 
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2 The Normativity of Election 

The general theory comprising four essential elements of election has two crucial 
implications. First, a choice in law is not an election if it does not require any of 
those four elements or if it embraces any additional requirement. It must be 
stressed that an election should not be regarded as encompassing simply any 
legally significant, or binding, choice. The term ‘election’ is employed to identify 
some but not all such choices. The four elements articulated by the courts act as 
constraining criteria. Second and more importantly, of these four elements 
currently recognised and required by the courts, the last one deserves particular 
attention and constitutes the central concern of this paper. Without it, the notion of 
election amounts merely to a descriptive term of a certain class of legally 
significant choices which may or may not be irrevocable for reasons unconnected 
with their characterisation as elections. With it, the notion of election becomes, as 
it does under existing Anglo-Australian law, a normative concept that is not only 
referable exclusively to certain irrevocable choices, but is also intended to furnish 
in itself a justification or explanation for such irrevocability. The notion of election 
appears to embody an internally rationalised system. An election is irrevocable 
precisely because it is a unilateral informed choice between inconsistent options. 
We call this the normativity of election.  

It is to be emphasised that the only ‘normativity’ to be dealt with in this 
paper relates to the fourth element — the internally justified irrevocability of an 
election — and no attempt will be made to explore any other sense of that word. 
Should the irrevocability of an ‘election’ be attributable to any reason not derivable 
from the four-element system, the term ‘election’ would cease to be a justification 
or explanation for such irrevocability and its continued use in that specific 
‘normative’ sense would disguise the true legal basis of the binding choice that it 
purports to explain. It follows that ‘election’ ought not to be regarded as a 
‘normative’ concept in that sense. Whether this is indeed the case in all known 
areas in which that term has application is a point to be tested in the ensuing 
passages. This article is not concerned with binding choices not explained or 
explicable by the notion of election, such as declarations of trust. It is an 
assessment of the widely assumed normativity of that notion. Therefore, the main 
body of the article (Part III) explores the case law relating to choices both labelled 
and explained by the notion of election. Whether that notion ought to be conceived 
as a normative concept necessitating irrevocability must be placed under close 
scrutiny. At this stage I will demonstrate some readily discernible difficulties 
caused by the normative conception. 

It is first useful to note that where the normative conception is accepted, as 
it is now, a unilateral act of election will in itself elicit a legally binding force and 
its irrevocability can accordingly be said to be self-conferred. On this account, it is 
natural to seek to justify such irrevocability on the grounds of two essential 
elements embodied in the same general theory: inconsistency and knowledge. The 
question can be put thus: to what extent, if at all, does the fact that a legal choice is 
made between inconsistent options and/or with knowledge weigh in favour of its 
irrevocability?  
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Let us first examine inconsistency. It might be argued that an election is 
irrevocable simply because the elector is put to election between inconsistent 
options.8 ‘Inconsistency’ is, however, an ambiguous word. It is usually taken to 
mean that the options are mutually exclusive: that is, they cannot both be adopted 
or realised, either simultaneously or sequentially — one cannot have one’s cake 
and eat it too, nor can one blow both ‘hot and cold’.9 However, mutual exclusivity 
does not necessarily result in mutual destructiveness. That you must choose does 
not mean that you have only one chance to make the choice. The adoption of one 
option does not necessarily indicate ‘a final intention to abandon the other’ 10 
inconsistent option. It does not necessarily preclude the elector from retreating 
from a previous choice and adopting a different one. In Sargent v ASL 
Developments Ltd, Stephen J famously stated that neither of two inconsistent 
options ‘may be enjoyed without the extinction of the other’.11 However, as his 
Honour explained, the reason for this is that the elector receives ‘the benefit of 
enjoying [one option], a benefit denied to him so long as both remained in 
existence’. Thus put, the irrevocability of a choice rests upon the receipt or 
retention of a benefit by the person making the choice, and this is conceptually 
different from a mere choice between inconsistent options. Therefore, his Honour’s 
statement cannot be used to controvert the proposition that inconsistency in 
conduct is not of itself a bar to a change of mind. In fact, ‘inconsistency’ arises in 
almost all cases where a party is called upon to make a choice. A party promises 
orally to make a gift. This is ‘inconsistent’ with a decision not to make the gift. Yet 
the promise to make a gift is not binding without consideration. A landlord 
gratuitously agrees to reduce the rent. This is ‘inconsistent’ with a claim for full 
rent. Yet the statement that the rent will be reduced is not binding without its being 
relied on by the tenant.12 It can be seen that inconsistency alone does not constitute 
a sufficient reason for irrevocability and a different, stronger justification is 
required.  

Knowledge, however, is hardly such a justification. The argument would be 
that an election, being an informed choice, should necessarily be irrevocable.13 The 
elector’s knowledge, of either the facts giving rise to the election or its right to 
elect, is indecisive. If a promise is unenforceable for lack of consideration, it is not 
rendered enforceable by the mere fact that it is made with full knowledge. Equally, 

                                                        
8  Smith v Hodson (1790) 4 Term Rep 211, 217; 100 ER 979, 982 (Lord Kenyon CJ); Sudan Import & 

Export Company (Khartoum) Ltd v Société Générale de Compensation [1958] 1 Lloyd’s Rep 310, 
315 (Lord Evershed MR) (‘Sudan v Société Générale’); LC Fowler & Sons Ltd v Stephens College 
Board of Governors [1991] 3 NZLR 304, 308 (Thomas J) (‘Fowler v Stephens’); Bolton MBC v 
Municipal Mutual Insurance Ltd [2006] 1 WLR 1492 [32], [33] (Longmore LJ). See also T W 
Chitty, A T Denning and C P Harvey (eds), Smith’s Leading Cases (vol 2) (Sweet & Maxwell, 13th 
ed, 1929) 147. 

9  Smith v Hodson (1790) 4 Term Rep 211, 217; 100 ER 979; Sudan v Societe Generale [1958] 
1 Lloyd’s Rep 310. 

10  G S Bower and A K Turner, The Law Relating to Estoppel by Representation (Butterworths, 3rd ed, 
1977) 342. 

11  Sargent v ASL Developments Ltd (1974) 131 CLR 634 641 (‘Sargent’). It is notable that his Honour 
used the word ‘enjoy’, thus suggesting that a mere indication to adopt one option was insufficient 
to produce the effect of extinguishing the other option. 

12  Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130 (‘High Trees’). 
13  Sargent (1974) 131 CLR 634, 642 (Stephen J).  



2013]   RETHINKING ELECTION: A GENERAL THEORY 605 

a statement may well be made with full knowledge, yet cannot work an estoppel 
without reliance. An act does not become irrevocable solely on the basis of the 
actor’s knowledge. In truth, knowledge attending an act of choosing does not 
appear to cause, and is hence incapable of explaining, its irrevocability. To the 
contrary, it is submitted that the questions whether and, if so, to what extent, 
knowledge is required for an irrevocable election are dictated by reasons that 
account for such irrevocability. In itself, knowledge does not explain the ‘once and 
for all’ nature of an election. Clearly, knowledge of the irrevocability itself is 
irrelevant. A rule of law is not justified simply because it is made known to people. 
A knowing relinquishment of a right or benefit does not become irrevocable solely 
because such is the consequence intended by an informed elector. There is no good 
reason why knowledge of underlying facts or the right of election should fare 
better. 

B Election as a Distinct Concept 

Election is said to depend on ‘common sense and fairness’,14 presumably in the 
sense of promoting consistency in conduct. The same consideration also informs 
other cognate concepts, particularly waiver and estoppel. The three concepts are 
thus characterised as alternative bases for ‘the sterilization of a legal right 
otherwise than by contract’.15 This parallel positioning of the notion of election 
alongside the other two concepts is often concealed by their distinctiveness in 
operation. But what is central to this juxtaposition is the assumption that, like the 
other two concepts, the notion of election is normative and furnishes a distinct 
rationale for the loss or suspension of a legal right or benefit. 

1 Election and Waiver 

‘Election’ is deeply entangled with, and, in some sense, absorbed by ‘waiver’.16 
‘Waiver’ is itself an elusive term.17 Literally, it is defined in the Oxford English 
Dictionary as ‘an act or instance of refraining from insisting on or from demanding 
a right or claim’. Like election, it leads to an ‘abandonment’ or ‘relinquishment’ of 
a right. A hybrid of similar yet distinct concepts, waiver has long been criticised as 
denoting no more than the ‘end-result’ of, most significantly, election or estoppel, 
and there have thus been calls for its distribution into more specific legal 
categories.18 It could be said that ‘waiver’ has no substance of its own, tends to 
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obscure the process by which an abandonment of a right is effected, and should be 
abolished; it is best viewed as either ‘waiver by estoppel’ or ‘waiver by election’.19 

Nevertheless, it remains true that some species of waiver cannot be re-
categorised as either estoppel or election. Waiver is sometimes said to arise from a 
contract, presumably by way of release or variation.20 In such cases an intention to 
contract is essential, and either consideration or deed must be present. More 
pertinently, a ‘unilateral waiver’ appears to be recognised in some quarters. 21 
Although the precise legal basis of such a waiver is yet to be definitively stated, it 
is generally understood to apply where a party unilaterally and deliberately 
abandons a right solely for his benefit and it is manifestly unfair for him to reassert 
that right. A unilateral waiver seems to bear a high degree of resemblance to an 
election as it must be unequivocal, requires knowledge and is unilateral and 
irrevocable. It might be said that, unlike an election, such a waiver does not have to 
be effected in the face of inconsistent options. But the waiving party does have a 
choice between waiving and not waiving, two evidently inconsistent courses of 
action. However, a unilateral waiver differs from an election in that it must be 
‘intentional’ in the sense of deliberateness, while an intention to elect is assessed 
objectively.22 More importantly, such a waiver may be employed only as a defence 
and seems to be severely limited in scope. It has been said that its application is 
confined to the abandonment of a procedural right (such as a defence) in the 
adjudicative process.23 
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2 Election and Estoppel 

Estoppel is, in one sense, much wider than waiver. While election leads inevitably 
to a ‘waiver’, or abandonment, of right,24 estoppel is not confined to ‘waiver by 
estoppel’ but may produce consequences other than an abandonment of right. 
There are multiple species of estoppel, but the one most relevant to the present 
discourse is promissory or equitable estoppel, which seems to constitute, at least in 
Australia, a unified overarching principle.25 Thus constricted, estoppel shares with 
election an ‘important similarity’ in ‘the need for communication to the other party 
of an unequivocal representation’ or promissory statement.26 Despite suggestions 
that the statement required for an election is concerned with the exercise of a right 
or a choice between rights27 as opposed to a failure to insist on a right or a choice 
between defences (both of which are governed by estoppel), or must additionally 
amount to an ‘irrevocable commitment’,28 such distinctions are finely drawn and 
do not seem to be supported by the majority of case law. Nevertheless, it is well 
recognised that estoppel and election are conceptually distinct from each other,29 
even though some genuine forms of estoppel are still incorrectly labelled as 
‘election’.30 

First, an estoppel is not a unilateral process. Its completion depends on 
reasonable reliance by the party to whom the statement is made. This usually 
means that that party must have altered its position as a result of the estopped 
party’s statement.31 Second, at least formally, the presence of alternative options is 
not a prerequisite for estoppel. In effect, however, one is estopped from doing what 
is inconsistent with one’s statement. Third, leaving aside the peculiar case of 
‘proprietary estoppel’, the party setting up an estoppel is generally not required to 
show that the party alleged to be estopped has knowledge of either the underlying 
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facts or its legal rights.32 The want of actual knowledge is generally irrelevant 
where an unequivocal statement has been established. 33  Finally, a promissory 
estoppel does not become irrevocable unless and until the representee has 
permanently altered its position. 34  Its effect may thus be suspensory and 
temporary. This seems to differ from election, which is conventionally understood 
to bind the elector permanently. 

III The Demolition of Common Law Election 

That election is a normative concept means that an election may arise at common 
law only and there is no such thing as an equitable election, whose binding force 
inevitably hinges on an exercise of judicial discretion.35 A party is either bound or 
not bound by its unequivocally uttered choice.36 The notion of election at common 
law thus lies at the heart of our inquiry into the propriety of the normative 
conception of election and deserves a detailed treatment. The proposition to be 
tested here is not whether all or some choices are binding at common law, but 
whether the notion of election is the appropriate legal basis for those binding 
choices.  

A common law election is an election between substantive rights. Unlike an 
election in legal proceedings, it is potentially in issue once alternative substantive 
rights arise.37 An election between remedies not sought in legal proceedings, such 
as ‘self-help’ remedies like a rescission/termination of a contract, is viewed as a 
common law election. One elects at common law by communicating or making 
overt, either by words or by conduct, an unequivocal intention to exercise one of 
the alternative rights.38 Whether such an election is effectively made is a question 
of fact. 39 Generally speaking, the intention to elect is assessed objectively and 
subjective state of mind is immaterial. 40 A common law election must be an 
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‘informed’, ‘conscious’ or even ‘deliberate’ choice.41 The elector must ‘at least 
know of the facts which give rise to those legal rights, as between which an 
election must be made’,42 but is not required to be aware of the legal consequences 
of the election. 43 The onus of proof rests upon the party who alleges that an 
election has been made.44 Knowledge may be imputed to the elector by law on the 
basis of its own conduct45 or its solicitor’s knowledge of the law.46 A common law 
election, once made, is said to be final, binding and irrevocable, without the need 
to show consideration, deed or reliance. 47  A common law election arises 
predominantly in two situations: a contracting party’s choice either to disaffirm or 
to affirm the contract; and a third party’s choice either to sue an undisclosed 
principal or the agent. Each requires a close examination.  

A Election between Disaffirming and Affirming a Contract 

1 Disaffirmation  

Both disaffirming and affirming a contract are considered to be acts of election. 
However, these are two acts of distinct nature. A separate look at each reveals the 
falsity of the election theory. A disaffirmation is an exercise by a contracting party 
of a common law right, or perhaps more accurately a power, to put an end to the 
contract, terminating it (that is, bringing it to an end prospectively only) in the 
event of a fundamental breach by the other party48 or rescinding it (that is, bringing 
it to an end both prospectively and retrospectively) in the presence of a vitiating 
factor such as, typically, fraud or duress.49 The right to disaffirm must arise at 
common law or out of a contractual provision,50 rather than in equity. A rescission 
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in equity is effected by a court order, not by a party’s act.51 It is not of itself 
irrevocable as it ‘does not confer the benefit of enjoying the right to rescind’, 
unless and until the rescission order is granted.52 Just as an equitable election is 
fictional and depends for its constitution on an exercise of discretion, a rescission 
in equity must for the same reason be excluded from the scope of a disaffirmation. 
In disaffirmation cases, by contrast with a frustrated or void contract, the contract 
does not automatically come to an end but is merely rendered terminable or 
voidable at the innocent party’s option.53 From this it has generally been assumed 
that what follows is a matter of ‘election’ for that party. Yet the logic is disjointed. 
That the innocent party may decide whether to exercise its right to disaffirm the 
contract does not in itself create a situation of ‘election’. There are two principal 
reasons. 

First, a disaffirmation requires no knowledge on the part of the disaffirming 
party and hence does not have to be an informed or conscious choice.54 It has long 
been established that, generally speaking, a termination of a contract was 
justifiable by a valid reason unknown or undisclosed at the time of the termination, 
provided that the reason did exist then.55 The same principle applies to a rescission 
of a contract at common law.56 Thus to disaffirm a contract there need not be any 
knowledge either of the facts giving rise to the right to disaffirm or of the right to 
disaffirm itself. The accrual of a right to disaffirm is dictated by objective facts 
rather than by the disaffirming party’s subjective conception or awareness. The 
dispensation of the knowledge requirement is partially compensated by the fact 
that the disaffirming party must communicate or make overt an unequivocal 
intention to bring the contract to an immediate end.57 It is also aligned with the rule 
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that a disaffirmation requires ‘no particular form’ and need not be couched in 
specific language. 58  No express reference to ‘rescission’ or ‘termination’ is 
necessary. Thus, a notice that inadvertently describes itself as a ‘rescission’ or 
‘avoidance’ of a contract may amount to an effective termination if the only 
ground that exists is a repudiatory breach of the contract;59 conversely, a purported 
termination may be found instead to constitute a rescission 60  — provided, of 
course, that such findings do not contradict the disaffirming party’s objectively 
exhibited intention. No ‘election’ between termination and rescission is required in 
these circumstances. By the same token, a purported exercise of a contractual right 
of termination may alternatively be seen as an effective termination of contract for 
repudiation, provided that it satisfies all requirements for the latter. Thus it is 
arguably more congruent with principle that no ‘election’ should be required 
between terminating pursuant to the terms of the contract and terminating under 
the general law, despite the fact that the two regimes may provide ‘alternative 
rights which have different consequences’.61 

Second, once a contracting party effectively exercises its common law right 
to disaffirm the contract, this act is irrevocable; yet such irrevocability cannot be 
attributed to a legal characterisation of the act as an election. For instance, a party 
who ‘accepts’ an anticipatory breach, by terminating the contract, cannot then 
affirm the contract.62 To have a contract rescinded at common law is likewise in its 
nature permanent and irreversible.63 But the same result will follow whether or not 
the acceptance or rescission is characterised as an election. The irrevocability of 
such a disaffirmatory act comes from its innate destructive force. A contract, once 
terminated or rescinded, cannot be re-established without the consent of both 
parties.64 What is dead is dead.65 To enable a party who disaffirms a contract to 
revive it unilaterally would profoundly undermine the bilateral character of the 
contract. Such irrevocability does not, however, necessitate or corroborate the 
election theory and will arise irrespective of the latter. The underlying idea of that 
theory, namely the preclusion of inconsistency in conduct, does not seem to play 
any part in the conferral of such irrevocability. In the case of a disaffirmation of a 
contract, therefore, it is wholly superfluous to resort to the notion of election for 
the purpose of explaining its innately destructive, hence irrevocable effect. 
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2 Affirmation 

An affirmation of a contract appears to cause even more difficulties on three major 
fronts. First, the existing legal test of an affirmation is wrongly targeted and an 
affirmation ought to be recognised as something narrower than the exact opposite 
of a disaffirmation, namely non-disaffirmation. Literally, to affirm a contract is to 
treat it as alive and continuing. An affirmation is consequently equated with the 
continuance of, or a failure to disaffirm, a contract. The existing test is focused on 
the question whether a contract subsists or ceases to subsist. The courts have 
shown a distinct inclination to find an affirmation where the contract is not 
rescinded or terminated. This orthodox test is misdirected and overly broad. In 
practice, it tends unduly to penalise the innocent party for making efforts to rescue 
the contract or for merely failing to disaffirm it promptly.66 On notice of such 
undesirability the courts have attempted to rectify the existing test by requiring the 
affirming party (that is, the party who has allegedly affirmed the contract) to show 
an intention, to an unrealistic degree of absoluteness, to continue with the 
contract,67 by allowing the innocent party a reasonable period of time to decide 
whether to disaffirm or to affirm the contract,68 or by classifying an affirmation as 
‘revocable’ where the legal ground for disaffirming the contract continues to 
exist. 69  None of these attempts manages to salvage the existing test from its 
predicament as all fail to recognise an affirmation as an act resulting in the loss, 
either permanently or temporarily, of a right to disaffirm the contract. The innocent 
party does not ‘affirm’ the contract, nor does it simply exercise a right arising from 
an antecedent event. It disposes of an extant right of disaffirmation. To do so the 
innocent party is required to represent unequivocally that the right of 
disaffirmation will not be exercised. 70 Mere performance or enforcement of a 
contract, just as a simple failure to disaffirm it, does not usually amount to such a 
statement.71 For this reason, it is questionable and oversimplistic to hold, as the 
courts often did, that a party’s decision whether or not to exercise a right that 
becomes available to it, ‘being a matter of choice’, must be ‘called in law an 
election’.72 Where a party faces such a choice, it is given two options which are 
inconsistent with each other but which ‘are such that the adoption of one of them 
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does not necessarily indicate a final intention to abandon the other’.73 To ‘affirm’ 
the contract does not necessarily indicate a final intention to abandon the extant 
right of disaffirmation. Hence, an affirmation must not be seen merely as what is 
not a disaffirmation. It requires a positive manifestation of an intention not to 
exercise the right of disaffirmation. 

Second, the courts’ endeavour to determine whether an affirmation has been 
made is further unsettled by a perennial debate over whether it is necessary to 
show the affirming party’s knowledge of its legal right to elect. The debate is of 
general relevance to a common law election, but the issue becomes most acute 
when it comes to contract affirmation. The decided cases are divided on the matter. 
The prevailing view in England, stated several times by the Court of Appeal, is that 
the affirming party’s knowledge of its right to elect, particularly of its right to 
disaffirm, is required for an effective affirmation to occur.74 This seems, however, 
to contradict previous dicta of the House of Lords.75 The prevailing view was 
criticised on the basis that to require such knowledge would ‘encourage perjury 
and reward those who do not seek advice’76 and contravene ‘objective standards’ 
favoured by the common law.77 In Australia, therefore, the balance of authority 
seems to go in the opposite direction. 78 This view is, of course, open to the 
criticism that a choice made without knowing that there is a right to choose can 
hardly be described as an informed or conscious choice.79 A more refined analysis 
takes note of the tension between intention and knowledge. An unequivocal 
intention not to disaffirm the contract is objectively assessed irrespective of the 
affirming party’s knowledge, although the opposite party’s knowledge might play 
some role in its interpretation.80 However, it appears to be a necessary inference 
from such a manifestation of intention that the affirming party must at least have 
some ‘apparent awareness’ of both the facts and its right to elect.81 This inference 
is drawn objectively and raises a rebuttable legal presumption that the requisite 
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knowledge is present.82 The requirement that the affirming party must know of its 
right to elect was accordingly said to be a ‘blunt instrument’ designed to ameliorate 
the harshness of the objective test applied to ascertain an unequivocal intention.83 
Clearly, a lesser measure of knowledge would not so effectively achieve that 
constraining purpose. This analysis thus confines knowledge to a passive role. It is 
not necessary to show knowledge in order to establish an affirmation, but an 
affirmation otherwise attested may be disproved by the absence of knowledge. 
Notwithstanding its apparent force, this analysis fails to address problems that lie 
at the root of the knowledge debate, namely the parlous position that an affirmation 
is an act of election and the affirming party’s knowledge, particularly of its legal 
right, is required to form at least part of the justification for the irrevocability of 
that affirmation. In fact, whether, and if so to what extent, knowledge is required 
hinges on whether election or estoppel is taken as the true legal ground for an 
irrevocable affirmation. If the position this article adopts as a result of the ensuing 
discussions on the third difficulty (‘irrevocability’) is correct — that the basis of 
contract affirmation should rest principally upon promissory estoppel — then an 
allegation of an affirmation ought not to be defeated solely by contrary evidence 
that shows the affirming party’s absence of knowledge. 

Third, an election to affirm is, by definition, irrevocable in the absence of 
consideration, deed or reliance, yet there is a blatant failure to furnish a cogent 
justification for such irrevocability. In this respect, a contrast has notably been 
drawn between affirmation and promise-making, with the former being held the 
more likely to bind as it embodies a present as opposed to future consent84 and 
disposes of a ‘mere legal power’, rather than something of a larger ‘magnitude’ 
like a ‘full-blown claim-right’.85 These distinctions are prone to over-generalisation. 
It is not obvious that a legal power to disaffirm a contract must be less material 
than a right to contract performance. The power of disaffirmation, albeit a present 
one, is exercisable within a bounded future period of time. Thus there appears to be 
little substantial difference between an affirmation and a promise not to do a future 
act. Further, the assumption underpinning the present-future distinction — that one 
is more adept in dealing with present than future matters — whether sustainable or 
not, is plainly no conclusive proof of the irrevocability of a disposition of a present 
power or right. Hence, more specific justifications have to be identified, and there 
are three that merit substantial treatment. The first justification asserts that an 
election to affirm is binding for the reason that the elector is ‘confronted’ with 
inconsistent rights, or, in other words, because ‘the stage has been reached’ where 
a choice must be made ‘once and for all’.86 This appears to be what distinguishes a 
common law election between substantive rights from an election in legal 

                                                        
82  Insurance Corp v Royal Hotel [1998] Lloyd’s Rep IR 151, 162–3 (Mance J); Yukong[1996] 2 

Lloyd’s Rep 604, 609 (Moore-Bick J). 
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proceedings.87 No satisfactory guideline has, however, been offered as to how to 
decide whether or not a party is so ‘confronted’ with inconsistent rights. 
Sometimes, the argument is simply locked into a logical conundrum, in the form of 
an assertion that an election is not due when, if made, it would not be irrevocable.88 
Sometimes, ‘confrontation’ seems to be tied to the expiry of a ‘reasonable time’, 
which might turn a mere failure to disaffirm into an affirmation.89 Sometimes, the 
underlying rationale is even broadly stated to be ‘to do justice to the other party’.90 
Apparently, the requirement of ‘confrontation’ is not reducible to a clearly defined 
and meaningful criterion and has the dangerous potential to cause confusion and 
disruption to the law. The first justification must, therefore, be rejected. 

The second and third justifications both grow out of a theory that the two 
parties to an election are in a ‘power-vulnerability’ relationship, in which the 
elector holds a power to choose against the electee, thus putting the latter in a 
vulnerable position relative to the former.91 This imbalance in position naturally 
calls for some measure of check on the exercise of the power to choose. The 
electee, at the receiving end of that exercise of power, might be perceived to be a 
weaker party in need of special protection. Yet this vulnerability is easily 
overstated. It is often overlooked that any such protection must be cast in view of 
and counter-balanced against the goals that the law seeks to achieve by conferring 
the entitlement to disaffirm in the first place. The critical decision thus lies in 
whether the legal characterisation of an affirmation as an ‘election’ is a necessary 
and better conceived safeguard against unscrupulous or unreasonable exercise of 
the power to choose. Accepting that a power to choose, particularly a power to 
affirm, is not exercisable at will due to the existence of a ‘power-vulnerability’ 
relationship, the question remains: does this necessitate the characterisation of an 
affirmation as an election? Let us continue with the second justification, namely 
certainty and justice to the electee. It is said that the electee is ‘entitled to assume 
that the innocent party will not change his mind’ as it ‘needs to know with 
certainty whether the contract … has been terminated or kept alive, for, if it is still 
alive, he will yet have the opportunity of performance’.92 Evidently, this rationale 
is primarily concerned with the effect of the elector’s conduct on the electee. Yet it 
requires no proof of any actual reliance by the latter. The difficulty in proving 
reliance, particularly ‘negative’ and ‘plausible’ reliance, is often cited in support of 
its dispensation.93 However, it causes considerable discomfort to realise that the 
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only injustice the electee can be said to have suffered is ‘hypothetical hardship’.94 
This is particularly so considering that there is not so strong a need to encourage 
reliance upon an affirmation as in the case of a promise. Unlike a promise, which 
initiates a new transaction, an affirmation disposes of a legal power of a remedial 
nature, often in response to the other party’s wrongdoing. It is evidently more 
difficult to maintain that the mere likelihood of reliance would be a sufficient 
ground for holding the innocent party to its affirmatory conduct. A more 
appropriate approach is to require the other, often guilty, party to show ‘actual 
hardship’ before the innocent party can be divested of its power of 
disaffirmation. 95  Consequently, affirmation rules do not require giving the 
‘vulnerable’ guilty party absolute certainty. Instead, a different legal formula, 
which provides a suitably lesser degree of certainty, should be preferred to the 
election doctrine. 

The third justification is the so-called ‘anti-speculation principle’,96 which 
rests upon a perception of a contract as a vehicle to shift market risks and a 
‘pronounced judicial distaste for allowing one party to speculate at the other’s 
risk’.97 Where a contract is made to shift market risks, say, an ‘aleatory’ (such as 
gambling or insurance) contract or, more commonly, a contract for the sale of 
fungible goods, it is conceived to be inappropriate to allow the elector to uphold 
the contract when the market is in favour of contract performance, and then 
disaffirm it when the market turns against it. It is thus said that, in order to 
discourage such speculative conduct, the elector must be required to choose once 
and for all whether to disaffirm or affirm the contract. This anti-speculation 
principle cannot justify the elective view of an affirmation. An initial point is that 
this principle is inapplicable where a contract is made for purposes other than risk-
shifting, such as one whose main objects encompass the development and 
maintenance of business relationships. More importantly, the anti-speculation 
principle is focused on the impropriety of the act of power-exercising; but 
‘speculation’ allows for no easy definition. Apparently, the election doctrine is not 
built upon either low motives arising from opportunism or bad faith on the 
elector’s part. Even though the elector’s knowledge of its right to disaffirm the 
contract might go some way towards suggesting likely speculation,98 this does not 
mean that an election to affirm is ineluctably or even commonly speculative. Thus, 
just as the certainty argument suffers from the fiction of ‘hypothetical hardship’, 
the anti-speculation principle is guilty of too readily assuming the existence of 
speculative, hence wrongful, conduct. Founded on an assumed rather than 
established act of ‘speculation’, the election doctrine casts the net too wide and is 
overly biased in favour of the electee.  

Not only is the conferral of irrevocability upon an affirmation in prevention 
of likely speculation excessive in measure, but it is also wholly unnecessary given 

                                                        
94  Treitel, above n 69, 27. Cf Stocznia No 3 [2002] 2 All ER (Comm) 768 [99] (Rix LJ). 
95  O’Sullivan, Elliott and Zakrzewski, above n 40 [23.11]; Bigwood, ‘Fine-Tuning Affirmation of a 

Contract by Election: Part 1’, above n 1, 80. 
96  Farnsworth, above n 22, 184–5. 
97  Ibid. See also Roy Kreitner, ‘Speculations of Contract, or How Contract Law Stopped Worrying 

and Learned to Love Risk’ (2000) 100 Columbia Law Review 1096, 1097 nn 2–3.  
98  See, eg, Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221 (PC-Canada). 



2013]   RETHINKING ELECTION: A GENERAL THEORY 617 

that a speculative exercise of the power to choose is already under check by an 
existing mechanism. The mechanism requires a party in whom a power of 
disaffirmation is vested to exercise that power within a reasonable time; otherwise 
the power would be taken out of its hands.99 This ‘reasonable time’ rule is said to 
rest upon the fact that procrastination would prolong ‘the time during which the 
other party is at [the elector’s] mercy’.100 However, the rule protects the other party 
not from the exercise of the power to choose per se, but from such power-
exercising as would cause injury or prejudice to the other party.101 Consequently, 
where it is held that the power to choose lapses after a reasonable time, an element 
of reliance or detriment seems to be essential to the inquiry whether that 
‘reasonable time’ has been reached. The rule is thus based on the effect of one’s 
choice upon the other. By contrast to the anti-speculation principle, this is a more 
solid ground on which a loss of a power to disaffirm may rest. Thus, a failure to 
disaffirm the contract within a reasonable time, whether characterised as 
affirmation102 or acquiescence103 or ‘affirmatory’ laches,104 is best viewed not as 
an act of election, but as an implicit statement not to disaffirm capable of giving 
rise to a promissory estoppel. Ex hypothesi harm is not a good justification for 
irrevocability in the present context. With a more balanced approach already in 
place, it must be regarded as intuitive for the law to have accepted the elective 
view of an affirmation. 

The preceding survey casts serious doubt on the propriety of the use of 
‘election’ as a choice between disaffirming and affirming the contract. The notion 
of an election to disaffirm or affirm is, in fact, a fiction. It disguises the fact that 
there are actually two distinct issues, incapable of being accommodated under one 
single legal concept. The first is whether a contract has been justifiably and 
effectively disaffirmed. The irrelevance of the disaffirming party’s knowledge of 
either the facts or its right to disaffirm has all but obviated the elective view. 
Rather than being a legal consequence of the disaffirming party’s choice, 
irrevocability results naturally from the destructive effect of a disaffirmation. The 
second issue is whether the party with the power to disaffirm is precluded, either 
temporarily or permanently, from exercising that power. A mere unequivocal 
statement to give up that power does not of itself produce a conclusory effect. 
Estoppel, most relevantly promissory estoppel, has, in fact, long been applied to 
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effectuate an affirmation or its equivalent. 105  Most cases decided under the 
common law doctrine of election are equally explicable by promissory estoppel.106 
Indeed, two cases most frequently cited in support of the elective view, Bentsen v 
Taylor, Sons & Co (No 2)107 and The Kanchenjunga,108 were both on their facts 
testaments to the need for establishing reliance. 109 It is difficult to find a case 
where an irrevocable election to affirm was found in the absence of facts 
supporting a promissory estoppel. There appears to be no direct authority where a 
mere statement to give up the power to disaffirm, without being relied upon, was 
held to be binding. Instead, the election cases often contain reference to the 
elements of injury, prejudice or reliance. 110 It has been suggested that ‘in the 
interest of simplicity and uniformity’, promissory estoppel should be adopted as 
‘the ruling criterion in all such cases’. 111  This suggestion was echoed both 
judicially112 and in academic works.113 Perhaps the overriding policy in regulating 
contract affirmation should not be simplistically defined as the promotion of 
consistency in conduct per se, but more significantly, it should be associated with 
the prevention of windfalls obtained or injuries inflicted by inconsistent conduct. 
The prevention of windfalls is the role of the principle of benefit and burden, 

                                                        
105  Woodhouse AC Israel Cocoa Ltd SA v Nigerian Produce Marketing Co Ltd [1972] AC 741; 

Legione v Hateley (1983) 152 CLR 406; Goldsworthy v Brickell [1987] 1 Ch 378, 410 (Nourse LJ); 
Peyman v Lanjani [1985] Ch 457, 488 (Stephenson LJ), 500–1 (Salde LJ); Yukong [1996] 
2 Lloyd’s Rep 604, 608 (Moore-Bick J); MSC Mediterranean Shipping Co SA v BRE-Metro Ltd 
[1985] 2 Lloyd’s Rep 239; Stocznia v Latvian Shipping [2001] 1 Lloyd’s Rep 537 [176]; Foran v 
Wight [1989] 168 CLR 385, 458–9 (Gaudron J); Hawker Pacific Pty Ltd v Helicopter Charter Pty 
Ltd (1991) 22 NSWLR 298, 304. 

106  In Australia, this would be the case if we accept the view that promissory estoppel could act as a 
sword and create a cause of action: see, eg, Waltons Stores (1988) 164 CLR 387, 400 (Mason CJ 
and Wilson J), 425–6 (Brennan J). Contrary views have been expressed by some other High Court 
judges: (1988) 164 CLR 387, 444–5 (Deane J); Verwayen (1990) 170 CLR 394, 445 (Deane J), 459 
(Dawson J). 

107  [1893] 2 QB 274.  
108  [1990] 1 Lloyd’s Rep 391, applied in a way akin to promissory estoppel: Round Imports v Rexam 

Glass Barnsley Ltd  (Unreported, England and Wales Court of Appeal, Nourse, Chadwick and Hale 
LJJ, 5 October 2000) [37], [42] (Hale LJ). 

109  See also Treitel, above n 69, 25. 
110  The Australian courts seem to adopt a rule that dispenses with the requirement of knowledge of 

right where an affirmation prejudices the other party: Coastal Estates [1965] VR 433, 443 (Sholl J), 
453 (Adam J); Sargent (1974) 131 CLR 634, 657–8 (Mason J); Turner v Labafox International Pty 
Ltd (1974) 131 CLR 660, 670 (Mason J), cf 665 (Stephen J); Khoury (1984) 165 CLR 622, 633; 
Re Hoffman (1989) 85 ALR 145, 152; Wiltrading (2005) 30 WAR 290, 304. 

111  N Seddon, R Bigwood and M Ellinghaus, Cheshire and Fifoot’s Law of Contract (LexisNexis 
Butterworths, 10th Australian ed, 2012) [21.28]. 

112  Charles Rickards Ltd v Oppenhaim [1950] 1 KB 616 623, 626 (Lord Denning); Panchaud [1970] 
1 Lloyd’s Rep 53, 57 (Lord Denning), cited with approval in Glencore Grain Rotterdam BV v 
Lebanese Organisation for International Commerce; LORICO [1997] 2 Lloyd’s Rep 386, 397–8 
(Evans LJ); Stocznia v Latvian Shipping [2001] 1 Lloyd’s Rep 537, 566. 

113  Treitel, above n 69; F M B Reynolds, ‘Election Distributed’ (1970) 86 Law Quarterly Review 318, 
324 n 31; Bower and Turner, above n 10 [310], cited and applied Nurcombe v Nurcombe [1985] 
1 WLR 370, 379, 380 (Sir Denys Buckley). Cf Feltham, Hochberg and Leech, above n 1, 359 n 1, 
417; S M Waddams, The Law of Contracts (Canada Law Book, 5th ed, 2005) [610], cited with 
approval in Saskatchewan River Bungalows Ltd v Maritime Life Assurance Co (1994) 115 DLR 
(4th) 478, 486. 



2013]   RETHINKING ELECTION: A GENERAL THEORY 619 

which centres on the receipt and/or retention of a benefit.114 There were already 
suggestions that a party, having reaped benefits or advantages from the 
continuance of the contract, could not be allowed to disaffirm it.115 By analogy to 
promissory estoppel, whether the receipt and/or retention of a benefit should 
produce such a preclusive force and hence support an affirmation of the contract is 
best left in the hands of equity. Thus, the principle of promissory estoppel, coupled 
with that of benefit and burden, ought to be the favoured means of implementing 
the overriding policy. On the whole, the use of ‘election’ is an example of the form 
subduing the substance and the terminology eclipsing the principle. It is unfounded 
and supererogatory, and should be discarded. 

B Election between Persons 

Election between persons is said to arise where, as between two persons 
answerable alternatively, but not jointly or jointly and severally, 116 to a claim 
brought by a third party, that third party chooses to hold one of them liable. It 
mainly involves the application of one facet of the doctrine of undisclosed 
principal, under which a principal, undisclosed at the time of an act done on its 
behalf by an agent with proper authority, can, once discovered, be sued by a third 
party affected by that act. The third party is hence said to be put to election 
between holding either the principal or the agent liable and such an election, once 
made, is irrevocable.117  

Such an election must not be confused with a merger. In a number of cases 
it was held that a judgment obtained against either the principal or the agent 
precluded an action against the other. 118 The judgment was sometimes said to 
evidence an ‘election’ made by the third party.119 But the better view seems to be 
that these cases rested upon a theory that the third party had but one cause of action 
which was then extinguished by and merged into the judgment even where the 
third party lacked necessary knowledge as to which parties might be sued. 120 
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Merger, therefore, stems from the making of a judgment and, unlike election, is not 
an act of or an informed choice by a litigant, but occurs upon judgment and 
operates irrespective of the litigant’s knowledge. This does not, of course, mean 
that merger is the only ground on which those cases can be explained. Election 
might still be relevant where the third party is conceived to have not one, but two 
separate causes of action,121 and is therefore precluded by a judgment against the 
agent from suing the principal if it possesses ‘knowledge of the identity of the 
principal’ at the time of the judgment.122 In such circumstances, however, there 
might be no inconsistency between the two causes of action and consequently the 
third party is free to pursue both until the satisfaction of its claim.123 Further, since 
a merger is undone once a judgment given is set aside, there is a risk in relying 
solely upon merger in the face of that likelihood.124 It might therefore be necessary 
to inquire whether there might arise an election prior to and/or short of judgment. 

Again, it has been stated that an election requires the manifestation of an 
unequivocal intention to abandon the alternative option, 125 and that the elector 
must have both ‘full knowledge of all the relevant facts’126 and ‘actual knowledge 
of [its] right to [elect]’.127 There is, however, grave uncertainty as to whether the 
notion of election is a tenable legal concept. The underlying rationale of the 
doctrine of undisclosed principal has long been a source of controversy. In 
particular, it is far from clear on what basis the principal is made liable to the third 
party. This will create some difficulties in satisfying the requirement that there 
must be alternative liabilities. The principal’s liability might be a contractual one 
as the principal might be said to have given its general consent to any contract 
entered into by the agent within the scope of authority. There is only one contract 
and the principal either is or is not party to it.128 However, the liability of the 
principal and the agent might still be in the alternative if the question is made to 
turn upon the construction of the agency contract, or if the principal’s liability is 
imposed by the law to afford greater protection to the third party’s expectation 
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interest. At any rate, even accepting that there are alternative liabilities, the self-
conferred irrevocability of an election is on shaky ground. Despite repeated 
affirmative assertions of its validity by the courts, that notion has not been, as a 
matter of either authority or principle, as well established as one might think.129 
Few direct authorities in support of it can be found. Perhaps the most notable of 
indirect authorities is the English Court of Appeal’s decision in Clarkson Booker 
Ltd v Andjel.130 It was held there that the third party’s institution of proceedings 
against the agent prima facie constituted an act of election.131 In that case, however, 
no election was found as the presumption of election was rebutted by facts 
suggesting the equivocalness of the third party’s conduct, particularly the fact that 
it had made demands to the principal, the only person to whom credit had been 
given.132 There is, however, very little in Andjel or in other undisclosed principal 
cases justifying the irrevocability of an election, which, inevitably, requires a 
choice to be made once and for all. Yet no trace of this theory can be found in the 
existing body of case law. ‘Election’ is thus criticised as a ‘solving word’, a 
‘substitute for thought’ and ‘one of those vague words that covers oblique 
references to other more precisely definable doctrines’, and is accordingly 
considered to be a guise for what is truly in operation, namely promissory 
estoppel.133 As shown in the context of contract affirmation, there is little doubt 
that, in contrast to election, estoppel is more firmly anchored in both legal principle 
and authority. It is no coincidence that the small number of cases in which an 
election between persons was found to have been made can all be explained on the 
ground of promissory estoppel.134 Evidently, promissory estoppel may operate as 
an alternative to election as a ground for the doctrine of undisclosed principal.135 
But it may well be that wider recognition needs to be given to the fact that 
promissory estoppel plays a dominant role in this area. Similarly, the notion of 
election is overshadowed by the proposition that, in the absence of merger or 
estoppel, an election is binding only when the third party has received some benefit 
from the choice it makes.136 This is in effect an implicit adoption of the principle of 
benefit and burden in substitution for the election doctrine. Clearly the binding 
force comes from the third party’s inability to revert to the status quo rather than its 
act of choosing. There is much to be said for the view that a choice to sue either the 
principal or the agent ought not to be held irrevocable unless it works an estoppel 
or constitutes a receipt of benefit under the principle of benefit and burden. This 
view will undermine the notion of election, as is illustrated by a leading authority 
often cited in this connection, Scarf v Jardine.137  
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Scarf v Jardine is not an undisclosed principal case. The claimant supplied 
goods on credit to a partnership constituted by S and R, without knowing that S 
had dropped out and had been replaced by B. S, having given authority to R to deal 
as his agent but then having failed to bring his withdrawal from the partnership to 
the attention of the claimant, who had ‘acted upon the faith that that authority 
continued’,138 was thereby ‘estopped’139 or ‘precluded’140 from denying liability. 
Clearly, the claimant had to choose which pair of partners, either S and R, as 
apparent partners, or B and R, as actual partners, to hold liable.141 The troubling 
question was, however, not the existence of alternative liabilities, but the legal 
basis on which the claimant might be said to be bound by his choice. It was held by 
a unanimous House of Lords that when the claimant, after acquiring knowledge of 
the truth, brought an action against B and R and subsequently proved against them 
in liquidation proceedings, he had by doing so made a final and conclusive election 
which precluded him from subsequently suing S.142 Their Lordships all explicitly 
accepted that the claimant’s choice, being an election, became irrevocable at 
once.143 Yet the legal route by which this conclusion was reached was, to say the 
least, oblique. For instance, Lord Selbourne invoked the ill-defined terminology of 
‘approbate and reprobate’,144 while Lord Blackburn relied upon some old vague 
authorities.145 On the facts of the case, it does not seem just to dismiss the claim 
against S before the claimant recovered anything from R and B. A better view is 
that that claim is barred only if the claim against R and B has been wholly or 
substantially satisfied. Naturally, a satisfaction of only an insubstantial part of the 
latter claim will not have this preclusive force. It can be argued that this amounts 
only to one of the factors to be considered when determining whether the claimant 
has reached a point of no return. This suggests the introduction of an equitable 
criterion, which will inescapably signify the demise of the notion of election. 

A few comments must be added on the notion of ratification. Ratification is 
a unilateral manifestation of will by a person (the ‘principal’) to adopt an act 
(usually the making of a contract) of another (the ‘agent’) in the name or on behalf 
of, but without authority from, the principal, with the effect that the principal is 
retrospectively put into the same position as if the agent had acted with authority. 
As a unilateral juristic act, a ratification is sometimes confused with an election.146 
But it is best seen as a notion of its own kind. Ratification and election are 
distinguishable in several respects, particularly in that ratification does not require 
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such knowledge on the part of the principal as is necessary to give rise to an 
election. The reason is said to be that a ratifying party is seeking to ‘extend his 
rights, by seeking an advantage for himself over and above what he would have 
absent the ratification’, whereas an elector is having his rights limited and therefore 
needs ‘protection of not recognising the effect of what he did unless he knew not 
only the facts but also the law’.147 In this regard, ratification can be analogised to 
contract disaffirmation. Both are irrevocable irrespective of full knowledge and, 
even if solely for that reason, should not be regarded as acts of election. 

IV Conclusion: the Reconstruction of the Election Theory  

The dismantling of the notion of common law election calls for a reconstruction of 
the general theory of election. Two major propositions have been suggested. The 
first is that the notion of election is susceptible to a general theory, which applies 
in all cases where that notion is invoked. An election is a juristic act constituted by 
identical, well-defined components. It is well established that all choices labelled 
‘election’ invariably comprise four essential elements. An election is a unilateral 
choice between inconsistent options. According to the orthodox view, it must also 
be an informed choice, made with some degree of knowledge, and is universally 
accepted and often unhesitatingly pronounced as final and binding. The actual or 
presumed presence of these elements in all election cases gives rise to a general 
theory which addresses such common issues as the constitution and legal effect of 
an election and, by doing so, binds different categories and species of election into 
a conceptual whole. The unity of this general theory is not impaired by species of 
election falling outside the four well-recognised categories. For instance, under 
voyage charters, a valid nomination of port or berth by the charterer is regarded as 
an election, as opposed to a ‘selection’, and is accordingly irrevocable unless 
otherwise provided under the charter. 148  However, the above orthodox theory 
suffers obvious weaknesses with respect to its fourth element (irrevocability) and is 
consequently in need of reconstruction. 

The second proposition is that the orthodox theory, wrongly in my view, 
conceives ‘election’ as a normative concept comparable to estoppel and (perhaps) 
waiver, resulting in the loss or suspension of a legal right or benefit. This 
conception is embodied in the fourth element (irrevocability) and there is a 
distinction between a common law election and an equitable election in that the 
former’s irrevocability springs up automatically from the unilateral choice itself, 
while the latter does not become irrevocable unless and until the court exercises its 
discretion to so hold. Only in a common law election does there reside the 
‘normativity’ of election in the sense used here. In other words, the notion of 
election when operating at common law is regarded as in itself furnishing a distinct 
rationale or justification for the irrevocability of choices so labelled. Under the 
orthodox theory, the normativity of election consists in justifying the irrevocability 
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of an election by its intrinsic qualities only. The notion of election hence becomes 
a self-sustained and internally rationalised system. Despite its apparent simplicity 
and attractiveness, this normative conception of election is at odds with the reality 
of how that notion operates. In truth, no court has explicitly attributed the 
irrevocability of an election to any of its essential elements. A choice simply 
cannot be said to be irrevocable solely based on the fact that it is a unilateral 
informed choice between inconsistent options. The case law offers little indication 
whether any other explanatory element might lurk behind such irrevocability or, if 
there is one, what it is. In any event, if the irrevocability of an election is to be 
explained by a hidden element, this might have the unintended effect of turning the 
‘election’ into something else, such as, very often, a choice unilateral no more. 
This is evidenced by a review of two major categories of common law election, 
which has demonstrated Anglo-Australian law’s failure to answer properly, and 
really its striking inattention to, the questions whether and how such widely 
assumed irrevocability might be justified. The principle of promissory or equitable 
estoppel should be adopted as the principal controlling concept in respect of both 
an affirmation of a contract and a choice to sue either an undisclosed principal or 
the agent. An election to nominate a port or berth in voyage charters ought 
similarly to be viewed as estoppel-based in that its irrevocability is conferred to 
avoid putting the shipowner to unreasonable expense and inconvenience.149 This 
principle and the principle of benefit and burden are better founded than the notion 
of election as they target only inconsistent conduct that causes undue detriment or 
windfall. Whether it is the principle of promissory estoppel or the principle of 
benefit and burden that comes into play, an extra factor extrinsic to a unilateral 
choice (reliance and benefit respectively) is introduced into the equation and the 
issue of irrevocability is made a matter for judicial discretion. The irrevocability of 
an ‘election’ may also be justified by context-specific reasons, such as contract 
provisions, 150 operation of law, 151 or statutes. 152 Again, they are external to a 
unilateral choice. Resort to such extrinsic considerations in justifying the 
irrevocability of an election is bound to lead to an externalisation of the rationale 
of that notion, and hence its breakdown as a self-sustained normative system 
becomes inevitable. The invocation of external justifications destroys the 
normativity of the notion of election. 

The better view, therefore, is to recognise that the notion of election should 
cease to be a normative concept and that it does not deal with the issue of 
irrevocability. Unlike estoppel, election does not in itself justify or explain the 
irrevocability (if any) of a choice. The primary purpose of a general theory of 
election, which governs both a common law election and an equitable election, is 
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to be confined to the identification of inconsistency (which necessitates a choice) 
and a determination whether a choice has been made. It tells us when only one of 
the options can be taken and that a choice must be made. It also tells us whether an 
‘election’ is completed by way of an extraneous and objective manifestation of 
one’s inner decision. But it no longer offers any answer to the questions whether 
and when such an election is to be held irrevocable. In this sense, the normative 
conception of election should be discarded and the term ‘election’ should be used 
in a descriptive sense only. This does not mean that a unilateral choice will never 
be binding. Some choices may be; others may not. Where the choice becomes 
irrevocable as a result of the operation of promissory estoppel, it does not bind 
unilaterally. But a unilateral choice may still be binding as a result of the 
contractual, statutory or social context in which it is made. The key point is, 
however, that even where a unilateral choice is binding, it is binding not because it 
constitutes an act of election, but because there is some other good reason 
compelling that conclusion. It follows from the parting with irrevocability as an 
essential element of an election that there is no good reason to insist upon the 
requirement of knowledge in all election cases. The relevance and extent of 
knowledge is dictated by the justificatory reason operating to render an election 
irrevocable. Where such irrevocability rests upon a principle like that of 
promissory estoppel, the role of subjective awareness is diminished almost to the 
point of irrelevance. Conversely, there will inevitably be circumstances in which 
the commanding reason necessitates the conclusion that a mistaken or otherwise 
involuntary choice is revocable. Therefore, almost a century after Ewart’s call for a 
distribution of waiver into better-anchored subcategories, election included,153 it 
has become clear that election must endure a similar fate and a redistribution of it 
into normatively more tenable doctrines is required by both rationality and justice. 

                                                        
153  Ewart, above n 18. 


