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1. Introduction
On 16 December 2005 the High Court granted the Minister for Immigration,
Multicultural and Indigenous Affairs special leave to appeal from a decision of the
Full Court of the Federal Court, QAAH of 2004 v Minister for Immigration and
Multicultural and Indigenous Affairs (hereafter QAAH).1 The Full Court in a
majority decision held that the correct test for granting a permanent protection visa
to a person who has already been recognised as a refugee pursuant to the grant of
a temporary protection visa (TPV), is via application of the cessation clause in
Article 1C(5) of the 1951 Refugee Convention (hereafter the Convention),2 rather
than considering the matter afresh under Article 1A(2) of the Convention.
Importantly, the majority also found that it is for the decision maker attempting to
argue cessation to present evidence that clearly demonstrates that the cessation
requirements apply to the individual applicant. Put simply, in a decision
concerning a person on a TPV applying for permanent protection the onus is on the
decision maker to demonstrate that the person is no longer a refugee rather than on
the applicant to demonstrate why they continue to be a refugee.

Although Article 1C(5) was inserted into the Convention when it was drafted,
it has not to date been utilised by States in any significant way. The primary reason
for this is that States (other than Australia) rarely grant temporary protection to
those persons individually assessed as coming within the definition of refugee in
the Convention. Thus, as a leading academic commentator, Joan Fitzpatrick
pointed out there is a ‘paucity of contemporary state practice of cessation of
individual refugee status under 1951 Convention Article 1C(5)’.3

Indeed, even though Article 1C(5) is now being applied quite frequently to
certain holders of TPVs, it has only been invoked by Australian decision-making
bodies in recent years.4 As a result, this is the first time that the High Court will
consider the application of Article 1C(5). It is therefore significant in the
Australian context, but may also have some broader international importance

1  
* Assistant Lecturer, Monash University, PhD Candidate.
1 (2005) 223 ALR 494. The leave to appeal transcript is available at: <http://www.austlii.edu.au/

au/other/HCATrans/2005/1033.html> (accessed 7 May 2006).
2 1951 Convention relating to the Status of Refugees, 189 UNTS 150, supplemented by the 1967

Protocol relating to the Status of Refugees, 606 UNTS 267.
3 Joan Fitzpatrick, ‘Current Issues in Cessation of Protection Under Article 1C’ UNHCR

Background Paper (2001) at [75].
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given that the High Court’s decision is likely to be influential in other refugee-
receiving States. The application of Article 1C(5) is also particularly important in
the light of the increasingly politicised nature of refugee policy and law, both in
Australia and internationally. Against this background, it is obviously desirable
that Australia’s application of Article 1C(5) accord with a proper interpretation of
the text, objects and purposes of the Convention.

In terms of the structure and focus of this paper, it should be noted that there
are many legal issues arising from Article 1C(5). Some of these have been
discussed in some length by the United Nations High Commissioner for Refugees
(UNHCR) and in academic papers, including: the nature of the change in
circumstances that must be demonstrated in order for Article 1C(5) to apply5 and
the application of the so-called ‘compelling circumstances’ exception in Article
1C(5).6

Given that the above issues have already been canvassed to some extent in the
literature, and given the nature of the disagreement in the Full Federal Court
decision in QAAH, the focus of this paper will be on the following two legal issues:

(a) was the decision of the majority of the Full Federal Court correct in
relation to the burden of proof issue?

(b) what effect does the grant and expiration of a temporary protection visa
have on the status of an applicant under the Refugee Convention? In
particular, if the procedural regime set down by the Migration Regulations
1994 requires a fresh application for a permanent protection visa to be
made, does this necessarily require de novo consideration of the applicant’s
claim for protection under the Convention? How should section 36(2)7 of
the Migration Act 1958 (Cth) be interpreted in this regard?

2. The Context of the Decision

A. Article 1C(5) of the Refugee Convention
Article 1C of the Convention deals with cessation of refugee status on the basis of
six recognised bases. Articles 1C(1) – (4) deal with voluntary acts of the refugee
leading to cessation.8 The second group, Articles 1C(5)–(6), deal with a relevant
change in the circumstances in the applicant’s home country.9

4 It appears from Refugee Review Tribunal (RRT) decisions available to the public (at
www.austlii.edu.au) that the RRT only began to consider Article 1C(5) from 2004 onwards and
in relation to applications for further protection visas by Afghan and Iraq refugees who hold
Subclass 785 TPVs. The writer was unable to obtain statistics from the Department as to the date
at which it first commenced applying Article 1C(5).

5 For instance, James Hathaway has stated that the change must be of ‘substantial political
significance’, ‘truly effective’ and ‘durable’: James Hathaway, The Law of Refugee Status,
(1991) at 200–03. See also James Hathaway, The Rights of Refugees under International Law
(2005) at 922–941; Guy Goodwin-Gill, The Refugee in International Law, (2nd ed, 1996) 84.

6 See eg, Hathaway (1991), id at 203–04; Hathaway (2005), id at 941–944.
7 Section 36(2)(a) states that the criterion for a protection visa is that the applicant for the visa is

a ‘non-citizen in Australia to whom the Minister is satisfied Australia has protection obligations
under the Refugees Convention ….’
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The focus of this paper is Article 1C(5) which provides that the Refugee
Convention ceases to apply to a refugee if: 

… he can no longer, because the circumstances in connection with which he has
been recognised as a refugee have ceased to exist, continue to refuse to avail
himself of the protection of the country of his nationality; Provided that this
paragraph shall not apply to a refugee falling under Section 1A(1) of this Article
who is able to invoke compelling reasons arising out of previous persecution for
refusing to avail himself of the protection of the country of nationality…’
[Emphasis added.]

There are a number of things to note about the wording of Article 1C(5). Firstly,
the ‘change in circumstances’ is not premised on any act by the applicant. Rather,
it is based on some change in circumstances in the applicant’s country on the basis
of which the asylum State may determine that it no longer owes protection
obligations to that person. Secondly, as explicitly stated in Article 1C(5), it applies
only to those persons who have been ‘recognised’ as refugees. Thirdly, it speaks
explicitly and directly of the ‘protection’ of the country of the applicant’s
nationality. These words are all central to the legal questions raised by the appeal
in QAAH.

B. The Temporary Protection Regime in Australia
The operation of Article 1C(5) in Australia can only be fully understood in light of
Australia’s temporary protection visa (TPV) regime. This is so for a number of
reasons. Firstly, Australia’s use of temporary protection is different from most
other countries.10 Secondly, as Alice Edwards has noted, Australia’s temporary
protection system ‘institutionalises’ the application of Article 1C of the
Convention by ‘requiring all recognised refugees having arrived without
authorisation to be subject to systematic and periodic review.’11 The need for
Article 1C(5) to be properly applied in line with the Convention is therefore of
utmost importance for refugees in Australia.

The legal and procedural requirements for the grant of protection visas in
Australia are provided under the Migration Act 1958 (Cth) (hereafter the Act) and
Migration Regulations 1994 (hereafter the Regulations). Migration law in Australia

8 For instance, Article 1C(1) may apply where the refugee has voluntary re-availed him or herself
of the protection of the country of nationality.

9 Article 1C (5) deals with applicants with a nationality and (6) with applicants who have no
nationality (so called ‘stateless persons’).

10 This is because it requires that certain non-citizens can only apply for a TPV at first instance,
and are only eligible to apply for a permanent protection visa after grant of that TPV. Currently,
Australia is the only Contracting State to the Convention which routinely grants only temporary
protection to those applicants who show that they have an individualised well founded fear of
persecution under the Convention. This is significant as ‘temporary protection’ in international
refugee law discourse denotes protection granted in mass influx situations when individual
status determination is not possible.

11 Alice Edwards, ‘Tampering with Refugee Protection: The Case of Australia’ (2003) 15
International Journal of Refugee Law 192 at 201.
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is a highly complex and rapidly changing area of law which does not lend itself
easily to a concise summary. However, for the purposes of this paper, the following
salient facts should be noted. In October 1999, a differentiated regime of visas was
created in Australia. Protection visas were divided into permanent and temporary,
based on whether the asylum seeker had entered Australia lawfully. This
represented a major change to the law, as previously all those recognised as refugees
under the Convention had been able to apply for a permanent protection visa.

In particular, the TPV regime upon which the visa decisions in QAAH were
based rely on the following provisions of the Act and Regulations:

(i) Migration Act 1958
Section 30 provides that a visa may be either temporary or permanent. Importantly,
section 36(2)(a) directly states that the criterion for a protection visa is that the
applicant for the visa is ‘a non-citizen in Australia to whom the Minister is satisfied
Australia has protection obligations under the Refugees Convention’. 

(ii) Migration Regulations 1994
At the time at which the applicant in QAAH applied for protection (in 2000), two
classes of visa were available to him:

• Subclass 785 (Temporary Protection) visa (Class XA).12

• Subclass 866 (Permanent Protection) (Class XA) visa.13

It is significant that these two classes of visas share common criteria that must be
satisfied at the time of decision, namely that ‘[t]he Minister is satisfied that the
applicant is a person to whom Australia has protection obligations under the
Refugees Convention’.14 Further, a new class of visa, Temporary Protection (Class
XC) visa, was introduced in November 2002.15

3. The Decisions Leading up to the Full Federal Court Appeal
The applicant for refugee status in QAAH is a male citizen of Afghanistan, of the
Hazara ethnic group, and a Shi’a Muslim. The applicant was granted a temporary
protection (XA) subclass 785 visa in March 2000 by the Department on the basis
that he faced a real chance of ‘being captured by the Taliban and forced to fight or
be killed by them’.16 The applicant also applied for a permanent protection
subclass 866 visa on 17 April 2000.

Due to a change in the TPV regime in the Regulations,17 the applicant was
deemed to have applied for and was granted a temporary visa (Class (XC)) on 27
March 2003, which was around the time that his Class (XA) visa expired. The
grant of this visa became the subject of much legal debate in subsequent Federal

12 The criteria is set out in Schedule 2, Item 785, Migration Regulations 1994.
13 The criteria is set out in Schedule 2, Item 866, Migration Regulations 1994
14 Item 785.22 and Item 866.22, Schedule 2, Migration Regulations 1994
15 See Regulation 2.08F and Item 1403 of Schedule 1, Migration Regulations 1994.
16 DIMIA Decision of March 2000, QAAH, above n1 (Wilcox J) at [4]. 
17  See above n15.
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Court litigation.18 It is significant to note at this point that although the delegate
did not consider any new material relating to the applicant’s claim to protection as
of March 2003,19 the delegate did explicitly state in the reasons for decision that
he was ‘satisfied that the applicant is a person to whom Australia has protection
obligations’.20 Ultimately, however, the applicant’s claim for a permanent
protection visa was refused on 21 November 2003, on the basis that the applicant
did not have a well-founded fear of persecution under the Refugee Convention.

The applicant appealed on the merits to the RRT, which affirmed the delegate’s
decision on 3 May 2004. In doing so, the RRT applied the cessation provisions of
Article 1C(5) in addition to Article 1A(2). It also examined the circumstances
under which the applicant was first recognised as a refugee as that relating to the
grant of temporary protection in 2000 (rather than the second grant in 2003). The
RRT therefore found that the circumstances in connection with which the applicant
was originally recognised as a refugee in 2000 had changed.21

The applicant attempted to challenge the RRT decision via a judicial review
application to the Federal Court. However, Dowsett J ultimately found that the
RRT decision did not disclose a jurisdictional error.22 The matter then went on
appeal to the Full Federal Court.

4. The Decision of the Full Federal Court and the Legal Issues
Arising

The majority of the Full Court held that the correct test for granting a permanent
protection visa to a person who has already been recognised as a refugee pursuant
to the grant of a temporary protection visa is via application of the cessation clause
in Article 1C(5), rather than considering the matter afresh under Article 1A(2) of
the Convention. The findings of the various judges are discussed in the analysis of
the key points from the judgement below. However, putting the matter simply, the
issues upon which the judges diverged related to their approach to the burden of
proof and their interpretation of section 36(2) of the Migration Act. These are also
the issues which are likely to provoke considerable discussion by the High Court.

A. Burden of Proof
The majority in QAAH indicated that the RRT has the evidential ‘burden of proof’
in relation to demonstrating the existence of a change in circumstances in Article
1C(5).23 Wilcox J explained that for Article 1C(5) to be made out, the RRT:

… would need to be satisfied of much more than the fact that there is no real
chance of the Taliban re-emerging as a governing authority or exercising the same

18  See eg, (Wilcox J) at [32–35]; (Lander J) at [196–97].
19 This is important because by March 2003, the Taliban had been (arguably) removed from its

position of the governing force in Afghanistan.
20 DIMIA Decision, as cited (Wilcox J), QAAH at [11].
21 RRT Decision, as cited in QAAH (Wilcox J) at [18–23]. 
22 QAAH of 2004 v Minister for Immigration and Multicultural and Indigenous Affairs [2004]

FCA 1448.
23 QAAH, above n1 (Wilcox J) at [69].
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type of control as it did in 1999. The Tribunal would need to investigate, and make
findings about, the extent of Taliban activity in the Afghan countryside, especially
in the appellant’s home district.24

The standard of proof required by both the majority judges also seems to be quite
high. For instance, Wilcox J suggests the State must make a ‘confident finding’
about the applicability of cessation for changed circumstances.25 He goes on to
say:

 … an acceptable Article 1C(5) decision could not be based on an absence of
information about problems; there would have to be positive information
demonstrating a settled and durable situation in that district that was incompatible
with a real chance of future Taliban persecution of the appellant.26 

The question is whether the above approach is in line with UNCHR and academic
interpretations of Article 1C(5) and international jurisprudence.

Both the UNHCR and the majority of academic opinion on Article 1C(5)
appear to accord with the Full Court’s findings in QAAH.

UNHCR has specifically said that if the government decision maker is seeking
to apply the cessation clauses to an applicant, the ‘onus is on them to establish the
reasons justifying exclusion or cessation’.27 The UNHCR Lisbon Roundtable
Meeting of Experts in 2001 also held that ‘the asylum authorities should bear the
burden of proof that such changes are indeed fundamental and durable’.28

The Department of Immigration has itself recognised publicly that in relation
to Articles 1C(5) and (6), ‘[t]he burden of proof should be on the authorities
concerned, not the refugee’.29

The approach of leading academic commentators on this point also appears to
endorse the majority approach in QAAH. For instance, Guy Goodwin-Gill states
that where the refugee decision maker seeks to show that a previously recognised
refugee should no longer be considered a refugee, the burden is on that decision
maker and the standard of proof is on the balance of probabilities.30 Joan
Fitzpatrick has also clearly stated that the burden of proof in relation to the

24 QAAH, above n1 (Wilcox J) at [74].
25 ‘If the facts are insufficiently elucidated for a confident finding to be made, the claim of

cessation will fail and the person will remain recognized as a refugee’ (Wilcox J) id at [69].
26 QAAH, above n1 (Wilcox J) at [78] [Emphasis added]. See also Madgwick J at [104].
27 UNHCR, ‘The International Protection of Refugees: Interpreting Article 1 of the 1951

Convention Relating to the Status of Refugees’, UNHCR (April 2001) at [10]: <http://
www.refugeelawreader.org>.

28 UNHCR Lisbon Roundtable Meeting of Experts, Summary Conclusions, May 2001, published
in Erika Feller, Volker Turk, Frances Nicholson (eds), Refugee Protection in International Law:
UNHCR’s Global Consultations on International Protection, (2003) 550 at [27].

29 DIMIA, Refugee and Humanitarian Division, ‘The Cessation Clauses (Article 1C): An
Australian Perspective: A Paper Prepared as a Contribution to the UNHCR’s Expert Roundtable
Series’ (October 2001) at 16.

30 The question being: ‘is the nature of the changes such that it is more likely than not that the pre-
existing basis for fear of persecution has been removed?’: see Goodwin Gill, above n5 at 86–87.
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application of changed circumstances to a recognised refugee ‘is on the
authorities’.31

The limited international legislation and jurisprudence on Article 1C(5) also
appears to accord with the approach taken by the majority in QAAH.

(i) United States and Canada
Firstly, legislation in the United States (US) and Canada which sets out principles
either similar or identical to Article 1C(5) places the burden of proof as to
cessation on the governmental decision-making body. In the US, Section
208(c)(2)(d) of the Immigration and Nationality Act provides that the Attorney-
General can terminate a grant of asylum if he or she determines (amongst other
things) that the individual no longer meets the definition of refugee in that Act
‘owing to a fundamental change in circumstances.’32 US Immigration Regulations
also explicitly state where an applicant can demonstrate past persecution, the
decision maker33 bears the evidential burden of establishing by a ‘preponderance
of the evidence’ that there has been a relevant change in circumstances.34 

Canada’s Immigration and Refugee Protection Act 2001 also incorporates
cessation principles similar to those in Article 1C.35 Section 108 is particularly
important as it sets out a procedure that only allows consideration of cessation by
the Refugee Protection Division on application by the Minister.36

Although both Canada and the US have legislation incorporating cessation
principles into domestic law, the jurisprudence deals primarily with application of
cessation as part of a decision on an initial application for refugee status (that is,
changed circumstances after departure but before the asylum claim is determined)
rather than to a recognised refugee.37 

Having said that, that jurisprudence does indicate that the relevant decision
maker is required to bear the burden of proof in relation to showing a change in
circumstances.38 For instance, in the Canadian case of Mahmoud, Nadon J of the
Federal Court Trial Division held that where the Minister seeks a determination
that a person’s status as a Convention refugee has ceased, ‘the Minister bears the

31 Joan Fitzpatrick, above n3, at [54], citing Goodwin-Gill at 87.
32 US Immigration and Nationality Act 1952 (as amended), 8 USC 1158, Section 208 (c)(2)(A).
33 In the US context, the Immigration and Naturalisation Service.
34 US Codes of Federal Regulations, 8 CFR (revised as of 1.1.06), section 208.13(b)(1)(ii). 
35 Immigration and Refugee Protection Act 2001, Canada. Section 108(1) sets out the test for

cessation somewhat differently from Article 1C(5) in that it provides that a claim for refugee
protection shall be rejected where ‘(e) the reasons for which the person sought refugee
protection have ceased to exist’ (emphasis added). Compare wording of Article 1C(5) set out
above at page 361.

36 Section 108(2), ibid. Contrast Australia where the Department applies Article 1C(5) when
determining a further protection visa by the holder of a TPV.

37 See eg, US case of In re N-M-A Applicant, US Board of Immigration Appeals, Interim Decision
No 3368, 21 October, 1998. This can be explained by the fact that neither of these countries have
a temporary protection regime similar to that of Australia. The US does have temporary
protected status (TPS), but this applies to particular national groups designated as having a
protection need, see eg, Jane McAdam ‘Complementary Protection and Beyond: How States
Deal with Human Rights Protection’ New Issues in Refugee Research Working Paper No 118
(2005) 17. 
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burden of proof’.39 Although those cases deal with a change of circumstances
which have occurred prior to any initial status determination, they can be validly
applied to the situation of a recognised refugee to support a finding on burden of
proof, given that it is highly arguable that there is a stronger case for the burden to
be on the decision maker where the applicant has already been formally recognised
as a refugee by the relevant authorities.40

(ii) UK
Jurisprudence and policy statements from the UK also appear to support the
placement of the burden on the relevant decision maker in Article 1C(5) decisions.
First, certain UK policy documents on applying cessation state that:

Withdrawing an individual’s refugee status, curtailing their refugee leave and/or
refusing their application for a further grant of leave on the basis of their refugee
status are important decisions. The burden of proof is upon IND [Immigration and
Nationality Directorate] to show that a person is no longer eligible for refugee
status and clear evidence will be required to justify that decision.41

UK jurisprudence on cessation also suggests that the evidential burden of proof
should be on the relevant decision maker. For instance, in Arif v Secretary of State
for the Home Department, the UK Court of Appeal held that the burden of proving
that the cessation clause applied fell on the Home Secretary.42 Brown LJ
particularly focused in particular on the proof issue:

The sentence I would particularly emphasise there is “Proof that the
circumstances of the persecution have ceased to exist would fall upon the
receiving state”. It is true that because of the notoriously long delays which attend
our system of asylum hearings the appellant here was never granted refugee status
… It nevertheless seems to me that by analogy … there is now an evidential
burden on the Secretary of State to establish that this appellant could safely be
returned home.43

38 See Re HBC, Canadian Immigration and Refugee Board, CRDD M96–08650, M96–08702
(Duquette, Yassini & Roy JJ) 18 June 1997. The three member panel of the Board held that the
Minister had the burden of proving the change in circumstances on the balance of probabilities
at [51].

39 Mahmoud v Canada (Minister for Employment and Immigration) FCTD, 1999 ACWSJ LEXIS
46767 (Nadon J) 26 October 1993 at 46. See also Youssef v Canada (Minister for Citizenship
and Immigration) FCTD, 1993 ACWSJ LEXIS 51344 (Teitelbaum J) 29 March 1999.

40 Conversely, it may be difficult to argue ‘post-recognition’ cases in support of burden of proof
arguments in situations where there has been no formal recognition of refugee status.

41 UK Home Office, Immigration & Nationality Directorate, Asylum Policy Instruction (API) on
Refugee Leave, undated, available at: <http://www.ind.homeoffice.gov.uk> (17 May 2006).

42 Arif v Secretary of State for the Home Department [1999] INLR 327. Arif was also referred to
in Fadilt Dyli v The Secretary of State for the Home Department [2000] UKIAT 00001.

43 Arif id at 331. This has been cited with approval by Lord Phillips MR in Saad, Diriye and Osorio
v Sec of State for the Home Department [2001] EWCA Civ 2008 at [54–55]. Brown LJ (now of
the House of Lords) also endorsed his earlier approach in the recent House of Lords decision, In
re B (FC)(Appellant)(2002) Regina v Special Adjudicator ex parte Hoxha (FC) [2005] 1 WLR
1063 at [66].
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As is the case with Canadian and US jurisprudence, most if not all of the UK
jurisprudence on cessation relate to changes ‘post-flight’ rather than ‘post-
recognition’. However, for the reasons stated above, these cases can be cited in
support of the majority finding in QAAH on burden of proof.44

B. International Recognition of refugee status versus Domestic Protection: In-
corporation of the Convention via section 36(2) of the Migration Act 1958

The Convention specifically states that Article 1C(5) only applies to persons who
have been ‘recognised’ as refugees. ‘Recognition’ in this context is commonly
accepted as referring to those determined as a refugee under the Convention by
way of a domestic decision by a Contracting State.45 Although the term
‘recognised’ used in Article 1C(5) refers to domestic recognition, it is generally
accepted that recognition of refugee status is declaratory only — that is the
applicant became a refugee upon fleeing his or her country for a Convention reason
and later domestic recognition of refugee status declares him or her to be one.46

Given this, how does Australia’s TPV regime fit into the Convention? More
specifically, to what extent does the Migration Act and Regulations incorporate the
Convention?  In this light, is it correct to say as the majority do, that an applicant
who applies for a fresh protection visa (pursuant to the procedures established by
the Migration Regulations) should have that application dealt with as an Article
1C(5) issue? Alternatively, is Lander J correct in stating that the existence of a
previously granted TPV is of no relevance to the decision to grant a permanent
protection visa?

(i) The significance of the grant of a TPV – The effect of section 36(2)
At the Full Federal Court level, Wilcox J (with whom Madgwick agreed)
recognised that there is a difference between recognition of a person as a refugee
under the Convention and the grant of protection to that person under domestic
law, noting that:

Recognition is a function of the Convention; protection is a function of the Act.
Recognition is necessarily of indefinite duration; protection may be for a limited
period, or until the happening of a particular event. A person may continue to have
refugee status (because the person has successfully invoked Article 1A(2) and
Article 1C(5) has not yet operated against him or her) notwithstanding the
expiration of a temporary protection visa.”47 [Emphasis added.]

Lander J, in dissent, held that the question for the RRT in this case was whether the
applicant had a well-founded fear of persecution for a Convention reason and,
endorsing the approach taken at first instance by Dowsett J, that it ‘was not strictly
relevant that the [applicant] had previously applied for and received a Subclass 785
(Temporary Protection) visa (Class XA) and a Subclass 785 (Temporary
Protection) visa (Class XC).’48 In other words, he held that it was not necessary to

44 See above page 366.
45 See eg, UNHCR, ‘Case for the Intervener’, submission in Hoxha, above n43, 5 January 2005 at

[9.7] at: <http://www.unhchr.org> (17 May 2006).
46 See eg, UNHCR id at [9.7].
47 QAAH, above n1 (Wilcox J) at [83].
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decide whether or not the cessation clause had been engaged as a result of any
changed circumstances in Afghanistan. Wilcox J explicitly disagreed with the
approach taken by Lander and Dowsett JJ to the relevance of the previous
temporary visas, finding that that approach was incorrect and that ‘[o]n the
contrary, that fact was of critical importance’.49

At the centre of the divergence in the Federal Court on this point is the different
approaches taken by the respective judges to the effect of s36(2) of the Migration
Act.50

(ii) Analysis of the Federal Court Judgments re: Section 36(2)
With respect, the approach taken by Lander and Dowsett JJ to this issue does not
properly reflect the way in which section 36(2) incorporates Article 1 of the
Convention. Unlike certain overseas jurisdictions51, Australia has decided not to
specifically incorporate the text of Article 1C into domestic law. Instead, Australia
has incorporated its obligations under the Convention by linking its protection
obligations with a decision under section 36(2) Migration Act. Therefore, even
though the Migration Act does not specifically set out any cessation provisions,
they are impliedly incorporated via the reference in section 36(2) to Australia’s
‘protection obligations under the Refugees Convention’. Thus, the approach taken
by Dowsett and Lander JJ to this issue fails to appreciate that the grant of a TPV
does in fact constitute a recognition by Australia of its protection obligations under
the Convention, via the operation of section 36(2).

Indeed, the High Court has already expressly alluded to a similar argument
(although their Honours did not specifically mention Article 1C) when they said in
NAGV that the ‘protection obligations’ under the Convention of which section
36(2) speaks:

… are best understood as a general expression of the precept to which the
Convention does give effect. The Convention provides for Contracting States to
offer ‘surrogate protection’ in the place of that of the country of nationality of
which, in terms of Art 1A(2), the applicant is unwilling to avail himself. That
directs attention to Article 1 and to the definition of the term ‘refugee’.52

Both the High Court in NAGV and UNCHR have noted that Article 1 of the
Convention operates as a whole.53 Thus, it can be argued that section 36(2) does
incorporate the whole of Article 1 of the Convention, including Article 1C.54

48 QAAH, above n1 (Lander J) at [305].
49 QAAH, above n1 (Wilcox J) at [69].
50 See eg, QAAH, above n1 (Wilcox J) at [61–66], [84–87]; compare with (Lander J) at [161–64],

[181–82], [254–78].
51  For example, Canada and the US, discussed above at page 365. See also Article 64 of

Switzerland’s Asylum Act 1998 which provides that the Federal Office can revoke asylum or
deprive persons of refugee status for reasons falling under Article 1C of the Convention.

52 NAGV and NAGW of 2002 v Minister for Immigration and Multicultural and Indigenous Affairs
(2005) 213 ALR 668 (Gleeson, McHugh, Gummow, Hayne, Callinan & Heydon JJ) at [32]
(footnotes in original omitted).

53 NAGV above n52 at [43]. UNHCR has also said that ‘in practice, the application of Article 1
should be looked at in a holistic manner in line with the complex system of defining and
protecting refugees as envisaged by the 1951 Convention’: UNHCR, ‘Case for the Intervener’,
above n45, 2 at footnote 1.
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Having said that, it should be noted that the High Court in NAGV also said that
the reach of s1A is qualified by Articles 1C – 1F. Therefore, the Court found that
the effect of section 36(2) is that when a decision maker determines whether a
person is a refuge, regard is to be had to Article 1A only ‘without going on to
consider, or perhaps first considering, whether the Convention does not apply or
ceases to apply by reason of one or more of the circumstances described in the
other sections in Art 1.’55

At first glance, this goes against a finding that section 36(2) incorporates Article
1C(5) into Australian law. However, those comments should be interpreted in the
light of the particular context of the decision in NAGV, which did not deal with a
cessation situation, but rather whether the applicants could avail themselves of the
‘effective protection’ of a third country (and thus involved consideration of Article
1A(2) rather than 1C(5)). Thus, the reference in that part of the judgment to ‘whether
a person is a refugee’ should be read as going to the decision-making process
intended to take place as part of an initial grant of refugee status under section
36(2)(in which case, as the High Court said, regard is to be had to 1A only), rather
than as limiting the extent to which Article 1C is incorporated by section 36(2).

(iii) The Applicability of the Adan and Hoxha Cases in the Australian Context
In discussing the operation of Article 1C(5), Justice Lander refers at some length
to the judgment of the House of Lords in Adan.56 In that case, Lord Lloyd
contrasted Articles 1A(1) and 1A(2). His Lordship noted that article 1A(1) deals
with historic persecution, that is those persons who qualified as refugees under
previous refugee instruments, who may argue that they do not come under Article
1C(5) if they can show compelling reasons via the exception to 1C(5).57

In contrast, he says that Article 1A(2) is concerned with current persecution
and thus Article 1C(5) ‘would take effect naturally when owing to the change of
circumstance the refugee ceases to have a fear of current persecution.’58 This
approach was also echoed in the later case of Hoxha.59 However, the applicability
of this test to restrict the operation of Article 1C(5) in QAAH is mistaken. The fact
that Article 1A(2) is interpreted by many countries to require an applicant to
demonstrate a current fear of persecution does not mean that an applicant in the
position of the applicant in QAAH, who has already been recognised as a refugee
pursuant to a TPV, must also demonstrate a current fear of persecution. The proper
test to apply in the latter situation is that arising from Article 1C(5).

Section 36(2) of the Migration Act and the relevant provisions in the
Regulations specifically require that the criteria for the granting of a protection

54 This, in turn, is central to the legal issues upon which QAAH turns, as once the section 36(2)–
Article 1C(5) link is shown, it cannot logically or properly be argued that a decision to grant a
TPV under section 36 has no relevance to a decision relating to a permanent protection visa.

55 NAGV, above n52 at [47].
56 Adan v Secretary of State for the Home Department [1999] 1 AC 293.
57 Lloyd in Adan, id at 306, cited by (Lander J) at [238].
58 Lord Lloyd in Adan, above n56 at 306, cited in QAAH, above n1 (Lander J) at [238].
59 Hoxha above n43 where Lord Hope of Craighead stated that Article 1C(5) ‘takes effect naturally

when the refugee ceases to have a current well founded fear’ at [13], cited by (Lander J) in
QAAH, above n1 at [241].
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visa (both temporary and permanent) is that the Minister is satisfied that the
applicant is a person ‘to whom Australia has protection obligations under the
Convention’. The effect of this is that when the Minister grants an applicant a TPV
under section 36(2) and Regulation 785, he or she is according Australia’s
protection to that person, thereby declaring him or her to be a refugee under the
Convention. Because of this, even though the procedural regime set up by the
Regulations requires the applicant to lodge a fresh application to obtain a
permanent protection visa, the applicant’s status of refugee remains and thus
Australia continues to have protection obligations towards that person in relation
to that later application. This is discussed further below.

(iv) The Relevance of the Requirement for a Fresh Application
In QAAH, Lander J in dissent endorsed the earlier approach of Emmett J in
NBGM,60 in finding that the Migration Act clearly requires a fresh application for
a protection visa following the expiration of a temporary protection visa, ‘even if
that does not necessarily sit comfortably with the framework of the Refugees
Convention’.61 In NBGM, Emmett J had said that the RRT in that case was not
considering the revocation of a protection visa or the extension of a temporary
protection visa but a fresh application for a permanent protection visa so ‘[o]n one
view, Article 1C(5) had no part to play in that question.’62

Although the requirements of the 866 Permanent Protection Visa necessitate an
applicant making a fresh application, this has to be read in the light of section 36(2)
of the Act and the criteria for the 866 visa in the Regulations which clearly says
that the Minister must be satisfied that the person is owed protection obligations
under the Convention. If an applicant has already been recognised as being owed
protection obligations by Australia pursuant to the grant of a TPV, then although
procedurally, the applicant has to lodge a fresh application for refugee status, when
the relevant decision maker decides whether an applicant falls within the criteria
for grant of that visa, regard must be had to the fact that Australia has already
recognised protection obligations towards that person. Thus, there is a significant
distinction to be made here between the procedure to be followed for the
application of a protection visa and the criteria upon which that visa is decided.
Thus, on a holistic reading of the Migration Act and Regulations, the approach
taken by Lander J is, with respect, an erroneous one.

5. Conclusions: The Proper Approach to Article 1C(5)
In light of above, the correct legal interpretation of Article 1C(5) in the Australian
context appears to be the following.

Although the scheme governing the application process for protection visas
(under the Migration Regulations) means that those on a TPV can only obtain a
permanent protection visa by lodging a fresh application for that visa, this does not

60 NBGM v Minister for Immigration and Multicultural and Indigenous Affairs [2004] FCA 1373
61 NBGM (Emmett J) at [61], cited in QAAH (Lander J) at [259].
62 NBGM (Emmett J) at [63], cited in QAAH (Lander J), id at [259].
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necessarily mean that the criteria governing the granting of that visa also require
a de novo consideration of the applicant’s case for protection. That is, the
procedural requirements put in place by the Migration Regulations for the
application for a protection visa must not be conflated with the criteria upon which
those visas are granted.

Related to this, the grant of a TPV to an applicant demonstrates that Australia
has recognised that it owes ‘protection obligations’ to him or her (pursuant to the
criteria in section 36(2) of the Act and Items 785, Schedule 2 of the Regulations).
Thus, the presumption at law is that person continues to be a refugee and to be
owed protection obligations by Australia until the Department or RRT successfully
applies one of the cessation clauses to that applicant.

The above argument is strengthened by the fact that the act of granting an
applicant a TPV is understood to be declaratory of that applicant’s status as a
refugee under international law. Because of this, any expiration of a TPV or the
existence of any procedural requirement in domestic law to apply for a fresh
protection visa has no effect on the continuing status of that applicant as a refugee
under international law – the protection of which Australia has undertaken by its
grant of a protection visa to that person under section 36(2). The fact that this
protection is stated in a TPV to expire after a certain period does not dilute in any
way the acceptance by Australia of the protection needs of that person.

Given this, the author is of the view that the majority of the Full Federal Court
were correct in their approach to Article 1C(5). The only proviso to this is that the
Court should question whether the approach of the majority to the reference date
for the change in circumstances (March 2000 or March 2003) was correct. There
is a strong case to be made that the March 2003 decision, whilst made via a
‘deemed’ application, did result in the grant of a visa according to the criteria in
section 36(2) and thus did in fact engage Australia’s obligations under the Refugee
Convention as part of that 2003 decision. Even though the delegate did not
consider the applicant’s current circumstances as they stood in 2003, arguably the
explicit recognition by the delegate that Australia’s protection obligations were
enlivened in 2003 is sufficient at international law (via section 36(2)) to constitute
a ‘recognition’ of protection for the purposes of Article 1C(5).

Given the above discussion, the majority decision of the Full Federal Court
should be upheld on appeal and the findings on the key legal issues discussed
above clarified in the terms suggested in this paper.

This case has wide ramifications for the thousands of refugees in Australia who
have been granted temporary protection visas. The judgment of the High Court in
this case will be significant to the way in which the Australian authorities approach
refugee status determination as well as to the development of international
jurisprudence on the cessation clause.



372 SYDNEY LAW REVIEW [VOL 28:359



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ENA ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


