
New Day Rising? Non- Originalism, 
Justice Kirby and Section 80 of 
The Constitution 

In R v ~ h e n g , '  Jus t ice  Kirby  ha s  aga in  a rgued  t ha t  t h e  Aust ra l ian  Cons t i tu t ion  
shou ld  b e  read  a n d  interpreted a s  a l iv ing  documen t ,  a ' text  s e t  free'2 f r om t h e  
subjec t ive  intentions o f  its f ramers .  

It is m) opinion that the framers of'thc Constitution did not intend. nor did they 
en.ioy the power to require. that their subjccti~e expectations. wishes or hopes 
shoilld control all succeeding gcncrations of' Australians \4ho live under the 
protection of thc ~onstitution.' 

C h w g  is ano the r  s a lvo  in Jus t ice  Kirby's  seemingly  l one  c ru sade  t o  h a v e  non-  
or ig ina l i sm t ake  root  a s  t he  preferred me thod  f o r  t h e  H igh  C o u r t  t o  reso lve  ca se s  
ra i s ing  novel  consti tut ional  ques t ions  o r  involv ing  textual  amb igu i t y  o r  
uncertainty.4 I wil l  ca l l  these  ca se s  'hard  consti tut ional  cases ' .  In ( 'heng, Ki rby  J, 
th rough a cons t ruc t ion  o f  t he  Cons t i tu t ion  h e  c l a imed  t o  b e  non-originalist ,  s ough t  
t o  t ransform s80 f r o m  a 'me re  procedura l  provision'5 into a subs tan t ive  
consti tut ional  r ight .  

Jus t ice  Kirby  h a s  s ta ted  t ha t  w h e n  interpret ing t h e  Aust ra l ian  Consti tut ion:  

a consistent application of the view that thc ('on.sfitutior7 \+as set free from its 
founders in 1901 is the rule that \+c should apply ... Our Constiilrtion belongs to 
the 2 1" century. not to the 1 9th." 

Professor  Jef f rey  Go ldswor thy  h a s  labelled Jus t ice  Kirby ' s  theory  ' radical  non-  
o r i g i n a ~ i s m ' . ~  Part I o f t h e  paper  wil l  assess  t he  validity o f  'radical non-originalism'  

* l ecturcr. School of l.aw. Deakin University. M y  thanks arc due to Professor Jeffrey 
(<oldsmorthy and the two anonymous referees for readlng and commenting on earlier drafts of 
this article. 

1 (2000) 203 CLR 248 (hereinafter C'heng). 
2 Re (701rnu: E.x/~uvte 7'orney ( 1  999) 200 C1.R 386 (hereinafter Re ('olriiu) at 423 (Kirby J ) .  
3 Above n l  at 321 (Ki rby  J ) .  
4 Re Wukrin: tr pur-te hlch'ally ( 1999) 198 CLR 5 1 1 at 599--600; Re /he (;overnor.. C;oulhur-n 

('ur-r-ectrons ('entre; Expavte Ea.stinun ( 1999) 200 CL.R 322 (hereinafter Eu.stinun) at 354-356; 
Re ('olma. above n2 at 422-423. (;,-urn Pool ofH,'e.srer.n ~1ustr.ul1u v Continonic~eul/h (2000) 170 
AL,R 1 1 1 (hereinafter Glzrrn Pool) at 139-1 42: Hvo~i,nlee v The Qzieei? (200 1 )  180 A1.R 301 
(here~nafier Hi.oivnlee) at 332-343: Justice Michacl Kirby. 'Const~tutional Interpretation and 
Original Intent: A F~orni of Ancestor Worsh~p'?' (2000) 24 AICI1.R I 

5 S~~vutt  1' I J e r~~~es  ( 1965) 1 14 C1.R 226 at 244 (Barwick CJ). 
6 Kirbq, above n4 at 14. 
7 Jeffrey (;oldsworthy. 'lnterpretn~g the Con.s/rlu/ion in 11s Second Ccntu~y' (2000) 24 M(ILR 677at 679. 
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as a theory of interpretation and the merits or otherwise of non-originalism in 
general. It will examine some of the main arguments made against non-originalism 
by Australian lawyers and philosophers and argue that these criticisms are 
unpersuasive and overstated or, in the alternative, are equally applicable to their 
own theories. In addition, and by way of retort, I will briefly critique two theories 
of interpretation that have emerged in Australia that claim fidelity to the original, 
intended meaning of the Constitution as their core value. Consequently, it will be 
submitted that non-originalism, if applied in a manner that is faithful to the text and 
structure of the Constitution, is an appropriate and legitimate way to resolve hard 
constitutional questions in Australia. 

Part 2 of the paper will focus on the recent s80 jurisprudence of the High Court 
and, in particular, the dissenting judgments of Justice Kirby in Re Colina and 
Cheng. In these two cases Kirby J stated that reading s80 'with the eyes of the 
present generation'8 directed a construction of s80 that endorsed elements of the 
dissenting judgments of Brennan and Deane JJ in Kingswell v The ~ u e e n . ~  It will 
be argued that in Re Colina and Cheng, Kirby J failed to apply non-originalism in 
a manner faithful to the text of s8O and its own methodology. It will therefore be 
submitted that his construction of this component of s80 must, as a matter of 
interpretative logic, be rejected. However, when called upon in Brownlee to 
resolve two of the more procedural issues arising from s80, Kirby J applied non- 
originalism in an appropriate and rigorous manner. Moreover, when one compares 
the logic and intellectual honesty of his judgment in Bvownlee with the 'faint- 
hearted originalism'10 of the rest of the Court, a compelling argument can be made 
for non-originalism as a legitimate theory for interpreting the Constitution to 
resolve hard constitutional cases in Australia. 

Part 3 of the paper will outline what I consider to be the outer limit of the 
constitutional guarantee provided by s80. In addition, I will suggest that there 
could be an alternative method of indirectly rejuvenating the s80 guarantee 
consistent with the text and structure of the Constitution and established principles 
of constitutional interpretation. 

8 Above 111 at 322. 
9 (1 985) 159 CLR 264 (hereinafter K~ngs~r~el l ) .  

10 Bro~t,nlee. above n4 at 337 (Kirby J)  quoting from Eastman. above n4 at 68 (McHugh J). This 
term was originally coined by Justice Antonin Scalia to refer to 'a small but hardy group of 
judges and academics ... [who] believe that the Constitution has a fixed meaning, which does 
not change: it means today what it meant when it was adopted, nothing more nothing less': 
Justice Antonin Scalia. 'The Role of a Constitutional Court in a Democratic Society' (1995) 2 
The Judrcial Revieu 141 at 142. This is what Goldsworthy calls the 'more extreme versions o f  
originalism' - see text following n1 1-13, below. However, in Easirnan it was clear that 
McHugh J was not referring to extreme originalism but something closer to moderate 
originalism. At 4 5 4 6  his Honour slated: 'In one very important respect, judicial practice in 
Australia has departed from Justice Scalia's view of constitutional interpretation and the notion 
that the meaning of constitutional provisions is fixed as  at 1900 . . . .  The reason for the court's 
interpretation is that the relevant intention of constitutional provisions is that expressed in the 
Constitutioli itself, not the subjective intention of its framers or makers. It is an intention that is 
determined objectively.' 
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1. Non-Originalism 

First ,  it s h o u l d  b e  n o t e d  t h a t  in A u s t r a l i a  c o m m o n  g r o u n d  e x i s t s  b e t w e e n  t h e  m a i n  
p r o t a g o n i s t s  in  t h e  in te rp re ta t ion  d e b a t e .  B o t h  s i d e s  c o n c e d e  t h a t  h a r d  
cons t i tu t iona l  c a s e s  c a n n o t  in  t h e  m a j o r i t y  o f  s i t u a t i o n s  b e  sa t i s fac to r i ly  r e s o l v e d  
b y  r e s o r t i n g  to ' in ten t iona l i sm '"  o r  w h a t  G o l d s w o r t h y  h a s  c a l l e d  t h e  . m o r e  
e x t r e m e  v e r s i o n s  of original ism' .12 T h i s  t h e o r y  s t a t e s  t h a t  ' i f  t h e  m e a n i n g  o f  t h e  
w o r d s  o f  a c o n s t i t u t i o n  i s  n o t  c lea r ,  t h e  w o r d s  s h o u l d  b e a r  t h e  m e a n i n g  w h i c h  t h e  
f o u n d e r s  u n d e r s t o o d  t h e m  t o  mean . '13  B u t  a s  G o l d s w o r t h y  h a s  n o t e d ,  ' r e s o r t  t o  t h e  
f o u n d e r s '  i n t e n t i o n s  c a n n o t  a n s w e r  al l ,  o r  p r o b a b l y  e v e n  m o s t ,  in te rp re ta t ive  
d i s p u t e s  o f  t h e  k i n d  w h i c h  a p p e l l a t e  c o u r t s  a r e  r e q u i r e d  t o  resolve. '14 S i m i l a r  
c r i t i c i s m s  o f  e x t r e m e  o r i g i n a l i s m  h a v e  b e e n  m a d e  b y  S i r  A n t h o n y   aso on," D a v i d  
~ u c k e r l ~  a n d ,  of c o u r s e ,  J u s t i c e  ~ i r b y . ' ~  J e r e m y  K i r k  h a s  a l s o  p o i n t e d  o u t  t h a t  
s e e k i n g  t o  d i s c e r n  t h e  c o l l e c t i v e  i n t e n t  o f  t h e  f o u n d e r s  is f r a u g h t  w i t h  uncer ta in ty :  

A parallel source o f  uncertainty in intentionalism relates to  the question of  the 
appropriate generality of  meaning ( a s  opposed to  generality o f  evidence) . . . This  
does not mean there can be no  limit on  stating what  level o f  meaning w a s  like14 
to have been intended: just that finding \\here that limit lies is intrinsically 
uncertain . . . T h e  indeterminacj  of  intentionalism undermines its claims to  having 
substantiall> greater legitimacq than forms o f  n o n - o r i g i n a ~ i s m . ' ~  

In  add i t ion .  t o  c h a r a c t e r i s e  t h e  d e b a t e  a s  b e i n g  b e t w e e n  t w o .  se l f -con ta ined  a n d  
c o m p l e t e l y  s e p a r a t e  in te rp re ta t ive  t h e o r i e s  w o u l d  b e  m i s l e a d i n g .  T h e r e  i s  s o m e  
o v e r l a p  b e t w e e n  n o n - o r i g i n a l i s m  a n d  t h e  m o d e r n  o r i g i n a l i s t  t h e o r i e s  in  t h e i r  
t h e o r e t i c a l  u n d e r p i n n i n g s  a n d  p rac t i ca l  a p p l i c a t i o n .  T h i s  i s  n e i t h e r  s u r p r i s i n g  n o r  
c o n t r o v e r s i a l  as t h e  p r i m a r y  a i m  of a n y  m o d e m  t h e o r y  o f  c o n s t i t u t i o n a l  
in te rp re ta t ion  i s  t o  a r t i cu la te  a m e t h o d o l o g y  t h a t  a l l o w s  a C o n s t i t u t i o n  to e v o l v e  

For a discuss~on on intentionalism and its relevance to or~ginalism see Sir Anthony Mason. 'The 
Interpretation o f a  Constitut~o~l in a Modern L~beral Democracy' in Charles Sanipford & Kin1 
Preston (eds). Interpretmng Consirtziimons ( 1996) at 13. 
Jeffrey Goldsuorth?, 'Orig~nalism in Constitutional Interpretation' (1997) 25 Fed LR l 
Above n l  1 at 15: see further Robert Borb. The Temptmr?g ofilnler-rca - The Polrtrcal Seductron 
ofthe Laii, (1990) at 143-160. 
Above n12 at 20. 
Above n l  l at 15-16. 
David Tucker. 'Textualism: An Australian Evaluation of the Debate between Professor Ronald 
Duorkin and Just~ce Antonin Scalia' (1999) 21 St'd LR 567 at 575-576. Although it should be 
noted that Tucker agrees uith Justice Scalia's claim that .[w]ithout some understanding ofwhat 
may have been intended at the tinie of enactment, no full account of the context that secures 
meaning to a text can be provided' (at  577) 
Kirby. above n4  at 8. 
Jeremq Kirk.  'Constitut~onal Interpretation and a Theory of Evolutionary Originalisni' (1999) 
27 Fed LR 323 at 357. Similar concerns in  the Australian context have attracted both judicial 
and academic comment. See .Ittorney-General (Cth) (Ex r-el .blcKmlay) v Cornri~omt,ealth 
(19751 135 C L R  1 at 17 (Barwick CJ). Sir Daryl Dauson. 'Intention and the Constitution - 
Whose Intent7' (1990) 6 il~rstrwlran Bar Rev~eit, 93 at 95; Stephen Donaghue. 'The Clamour of 
Silent Constitutional Principles' (1996) 24 FedLR 133 at 151-154 



144 SYDNEY LAU REVIE\ [VOL 24 14 1 

and adapt to new and unforseen social, economic and political circumstances 
without compromising the integrity of its text and structure. For example, both 
non-originalism and the modem originalist theories provide a principled 
explanation for the High Court's decision in Sue v Hill. l 9  

The primary difference between non-originalism and modem originalist 
theories is the relevance andlor bindingness of the framers' intentions in the 
resolution of hard constitutional cases: in other words, the differing importance 
each theory attaches to the framers' intentions in determining the scope of 
legitimate constitutional evolution. However, as Professor Greg Craven has 
correctly noted. the debate 'is unlikely to be quite as fierce in Australia as it has 
been ... in the United He states that: 

[tlhe reason for  this is clear. T h e  originalism debate in the United States has  
largel!, been fought over  the interpretation of  the Bill o f  Rights. with its broad. 
w e e p i n g  guarantees o f  fundamental human rights. It is in this highly emotive 
context. the stalking-ground o f  rights to  abortion and freedom from racial 
discrimination. that the performance o f  the Supreme Court has  been vilified o r  
defended according to the stance of commentators upon the question o f  original 
intent. T h e  Australian Constitution does not include a bill o f  rights. and  so the 
High Court has  not been called upon to deplo) its interpretative a r m o n  in s o  
controversial a field." 

No doubt there are strong arguments on both sides ofthe debate. However, hard 
constitutional cases necessitate judicial choice. It is in these situations that Justice 
Kirby advocates non-originalism as the preferred theory of constitutional 
interpretation. Although the scope of this paper will not permit an exhaustive 
critique of every relevant issue, I will endeavour to outline and assess what I 
consider the main arguments made against non-originalism by Australian 
constitutional lawyers and philosophers. 

19 ( 1999) 199 CLR 462. See further Golds~orth)  . abo\e n7 at 694-695. 
20 Greg Craven. 'Original Intent and the Australian Constitut~on - Cotning Soon to a Court Near 

You?' (1990) l PLR 166 at 169. The debate in the United States ~ i t h  respect to hou their 
Constitution. and in particular the Bill of Rights. sho~tld be interpreted has generated a 
\,oluminous amount ofjudicial and academic commentan. A verq small selection includes: Paul 
Brest. 'The Misconceived Quest for the Original Understanding' (1980) 60 Boston L' LR 204: 
Ricliard Kaq. 'Adherence to the Original Intentions in Constltut~onal Ad.judication. Three 
Objections and Responses' (1988) 82 .Vor.thn.estern L' LR 226. Leoliard Lev?. Ortgrr?al Inrei~r 
und the Fruiners' Co17strr~irron (1998): Justice Antonin Scalia. 'Originalism: The Lesser Evil' 
(1989) 57 CCrnLR 849. Bork. above 1113: Ronald Dhorkln. Freedoin's Lull,: The Llor'al 
Reading o f  the .liner.rcu~? Coi7stirltrron (1996). Justice Antonin Scalia. A .Clarter. of 
Inteipi,etut~on. Feder.ul Cowls and the Lull (1997). David Zlotnik. 'Justice Scalia and His 
Critics. Ali E~ploration of Scalia's F~delit) to His Constitutional Methodology' (1999) 48 
Emor:\ W 1377 

21 Craven. id at 169. 
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A. Professor Greg Crave11 

(0 Textual inJdelit)) and constitutional indeterminacy 

Professor Craven has suggested that non-originalism: 

if taken to its logical conclusion ... proffers a vision of an Australian constitutional 
system which to a very significant extent will not reallj be founded on a written 
document. The Constitution would become merelq a starting-point for the 
reasoning of the Justices. and the bulk of the true "law of the Constitution" would 
lie for practical purposes in their decisions and pronouncements." 

To the extent that the decisions of the High Court in hard constitutional cases 
make up the true 'law of the Constitution', I would have thought this 
uncontroversial. The very nature of having to interpret and adapt a Constitution to 
resolve these kinds of cases makes those decisions and pronouncements the true 
'law of the Constitution': not at the expense of the text, but as the necessary 
consequence of having to interpret that text. In any event, such a criticism (if 
indeed it really is one) applies to both originalism and non-originalism, as Craven 
later admits.23 However, the nut of Craven's argument seems to be a milder 
version of Justice Scalia's claim that non-originalism is a 'philosophy which says 
that the Constitution changes . . . For the evolutionist . . . every question is an  open 
question, every day a new day.'2" 

It is hard to understand the logic of this notion: that to be a non-originalist is to 
be a textual infidel. The great majority of High Court cases cannot be resolved by 
simple recourse to the text. The text of the Constitution itself does not change, but 
interpreting the text to resolve hard constitutional cases will necessarily expand the 
scope and meaning of that text. The claim against non-originalism of textual 
infidelity is a red herring. Both originalists and non-originalists agree that the text 
and structure of the Constitution must always prevail.25 But the resolution of hard 
constitutional cases requires fresh constitutional judgments. As Professor Ronald 
Dworkin has noted, in these situations the Constitution 'must be continually 
reviewed, not in an attempt to find substitutes for what the Constitution says, but 
out of respect for what it says'.26 Similarly, in Re Colina, Justice Kirby stated that 
the language of the Constitution should be read with the eyes of the current 
generation, 'to fulfil (so far as the words and structure permit) the rapidly 
changing needs of their times'.27 [Emphasis added.] 

22 Id at 174-175. 
23 Id at 375. 
24 Scalia, A .Ilurter oflnterpretarron, abobe n2O at 45. 
25 On a number of occasions Justice Kirb) has stated that non-originalism must be faithful to the 

text and structure of the Constitution. See Kart~nyerr v Corn~non~veallh (1998) 195 CLR 337 
(hereinafter Kurtrnyer.~) at 399-400; Re Lt'uk~r?~: Ex parte .blc."lbl(s. above n4 at 600; above n2 
at 423: G I ~ I ~  Pool. above n4 at 139-130. 

26 Scalia. .l .\latter oflnterpretution. above n2O at 122. 
27 Above n2 at 423. 
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B. Professor Jeffrejl ~ o l d s  

(i) Based on an obviotrs,falsehood or recognising popular sovereign@? 

Goldsworthy claims that non-originalism is .based on an obvious f a ~ s e h o o d ' . ~ ~  To 
the non-originalist approach that a Constitution should be interpreted as if just 
agreed upon by the citizenry at a referend~m,~'  Goldsworthy replies that .the 
Constitution did not come into force this morning by a sovereign act of today's 
Australians. To base the interpretation of laws on obvious falsehoods would be a 
dubious enterprise, to say the  east.'^' 

As a historical observation, the above statement is no doubt true. However, as 
Goldsworthy points out: 

[Tlhis objection can probabl) be overcome. Non-originalists could replq that it is 
not a matter of false]? pretending that the Constitution really has just been 
enacted. but merely of recognising that the Constitution o\+es its continuing 
authority to its being accepted by todal's Australians. and consequently of 
interpreting it in the light of their beliefs and values - as they understand it. or 
\bould understand it. if they read it." 

However, in addition, I think the response to this argument, when taken to its 
logical conclusion, provides a strong normative justification for non-originalism. 
The High Court has recognised that the Constitution derives its authority from the 
Australian people.33 Consequently, as a matter of constitutional theory and (maybe 
more importantly) political reality, the legitimacy of our Constitution stems from 
its continued acceptance, express or implied, by the Australian people. The fact 
that most Australians are probably unaware of the Constitution's existence andlor 
significance, and have never consciously contemplated or acknowledged its 
authority is not de~is ive .~ '  The great majority do accept and respect (sometimes 
begrudgingly) a system of constitutional government that permits and protects, 
amongst other things, relatively free speech and peaceful protest, the ability to 
vote, the opportunity to obtain employment, the provision of welfare benefits to 

28 Goldsworthq, above n12. outlines two versions of non-originalism. At 36 he states that 
'[alccording to one. the meanings of a statutor). or constitutional provision are exhausted by the 
literal meanings of its words, determined by current dictionary definitions and rules of English 
grammar.' At 37 he defines the 'second. non-literalist version of non-originalism' as one that 
'holds a statute, or constitution should be interpreted "as i f '  it has only been just enacted by the 
legislature. or the electors in a referendum.' My analysis is concerned with the second, non- 
literalist lersion of non-originalism \\hich more closely corresponds with the interpretative 
methodolog) of Justice Kirby. 

29 Id at 37. 
30 Golds-orthy. ~d at fii199. notes this approach to statutory and constitutional interpretation was 

outlined b) T Alexander Aleinikoff in 'Updating Statutor). Interpretation' (1988) Mrch~gon LR 
20 at 2 1, 46. 

3 1 Above 1112 at 37. 
32 Ibid. 
33 See .lz~stralra~i Caprtal 7elevaron Ptj .  Lrd v Co~nrnom~,ealth (1992) 177 CLR 106 at 137-138 

(Mason CS): 7keophanozrs v Herald R Weekly Tirnes Ltd (1994) 182 CLR 104 at 176 (Deane J): 
Leerh v Co~~irnoni~,ealrh (1992) 174 CLR 455 at 484 (Deane & Tooheq J J )  
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the needy, the right to have criminal and civil litigation determined by an 
independent judiciary and the freedom to live a largely peaceful and private life, 
free from unlawful State interference. The Constitution established and, through 
its institutions and principles, maintains this system of government. It is certainly 
at least then arguable that the document that sources these institutions, principles. 
rights and freedoms should be interpreted (so far as the text and structure permit) 
in a manner consonant with the values and aspirations of those people from whom 
its authority is ultimately derived.35 

It is not to suggest that the constitutional sky would fall in should the 
Constitution be given an originalist interpretation. In contrast, the modern versions 
of originalism have proffered near apocalyptic constitutional visions as the likely 
consequence of adopting non-originalism as an interpretative theory. It is 
submitted that these visions are at best overstated and at worst designed to 'spook' 
those who harbour non-originalist sympathies.36 In any event, if the application of 
modem originalist theories tends to stray from its core principle in an effort to 
facilitate constitutional evolution (as will later be argued) then a non-originalist 
reading of the Constitution, faithful to its text and the common law method, is a 
legitimate theory of interpretation and appropriate to a system of constitutional 
government grounded in popular sovereignty.37 

(ig Horror Hypotheticals 

The utility of non-originalism as a theory of interpretation does not depend on its 
ability to resolve a small number of 'horror hypotheticals' as Goldsworthy would 
have us believe.38 However, as Goldsworthy notes, it would probably provide a 

34 The fo l lou~ng  statlst~cs ue re  complled from a rlat~onal CIVICS surveq conducted by ANOP 
Research Services Pty Ltd: Only 18% of Australians knew sometliing about the content of the 
Constitution, 60% lacked knowledge on hou the Constitution could be changed, 19% had some 
understanding of what a federal system of government entailed, 50% k n e ~  the High Court was 
the pinnacle of the Australian judicial system - see Report o f  the Civics Expert Group, 
Whereas the People: Crvrrs and Crtr:enshrp Educatron (1 994) at 19-20. 

35 Compare Kirk, above n18 at 347. For further discussion of popular sovereignty and its possible 
ramifications for constitutional government in Australia see Paul Finn, 'A Sovereign People. A 
Public Trust' in Paul Finn (ed), Essqs on Law and Govern~nent (blunle l )  Prrncrples and l~alues 
(1995) at 1-31: Leslie Zines, 'The Sovereign& ofthe People' in Michael Coper & George Williams 
(eds). Po~cer. Parlrament undthe People ( 1997) at 9 1; George Winterton, 'Popular Sovereignty and 
Constitutional Continuib' ( 1998) 26 Fed LR l : Haig Patapan. Judging Dernocrary (2000) at 24-33. 

36 For example. above n12 at 27 where Goldsuorthy. in retort to the argument that contemporary 
Australians should not be ruled be the 'dead hand of the past' states that '[tlaken to its logical 
extreme. it is an argument not only that judges should ignore the law, but also that everyone else 
should ignore the judges. \rho o\\e thelr authority to laws laid down by "the dead Iland ofthe past".' 

37 For a detailed examination of the common la\s method see Justice Michael McHugh. 'The 
Judicial Method' (1999) 73 ALJ 37. 

38 Above n12 at 39-48. Goldsuorthy examines the 'horror hypotheticals' of a Parliament seeking 
to prevent women being able to serve on juries and vote and whether such legislative action 
would now be constitutionally prohibited. He concedes at 47-49 that moderate originalism 
would not provide 'just' solutions to these 'horror hypotheticals' but states that '[ilt would be 
foolish to abandon well-established principles of interpretation in order to enable the judges to 
meet a non-existent danger, especiall! given the powerful objections to the alternative principle 
of non-originalisni.' 
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'just' resolution to his 'horror hypotheticals' and now constitutionally mandate 
that women be entitled to vote and serve on juries.39 The important thing is that 
nothing in the text of these provisions or the structure of the Constitution prohibits 
such conclusions. It simply acknowledges that in contemporary Australia trial by 
jury and the content of representative democracy (with the mandate in ss7 & 24 of 
the Constitution that parliamentarians be 'directly chosen by the people') is 
inclusive of women. In any event, at least with respect to s80, it is arguable that the 
framers never intended its content be frozen in the common law of 1900. There is 
a parallel here with the debate that occurred in the United States between Justice 
Antonin Scalia and Professor Ronald Dworkin as to whether the content of the 
abstract concepts of political morality contained in the US Bill of Rights were 
'rooted in the moral perceptions of the time' (Scalia) or 'succeeding generations' 
 workin in).^' Far from spooking doubters with imaginary examples and then 
sacrificing principle for the sake of judicial expediency. non-originalism provides 
a coherent theory to resolve, not only hard constitutional cases, but even the 
(hopefully) imaginary ones that Coldsworthy proffers. 

(iii) An invitrrrion jbr massive and unprincipled judicial creativit1)l:' 

Coldsworthy argues that 

l l l f  w e  icere to  discard all the contextual. historical evidence o f  what  the 

provisions o r t h e  Constitution were originally intended to  mean. we would often 

be left with something quite insubstantial and indeterminate. and the scope, and  
indeed the need. for judicial  creativity would be massive. Many provisions would 

be turned into putty, able to  be  interpreted by the judges to  mean whatever they 
would p r e k r  them to ~ n e a n , ~ '  

p 

39 Id at 48 
40 See Scalia, .l hlufter of l n~e ,p re fo~~on.  above n20 at 37-47, 1 19-127, 144-149. With respect to 

the Eighth Ame~idment's prohibition of cruel and unusual punislinient, [)workin argued 
persuas~vcly that 'it is near inconceivable that sophisticated eighteenth-century statesmen. who 
wcrc fan~~l ia r  with the transparencq ofordlnary moral language. would have used "cruel" as 
shorthand lor "what we think cruel" . . I fthey intended a dated provision. they could and would 
have urltten an explicit one': Ronald Dworkin, 'Comment' (on Antonin Scalia, 'Common-Law 
Courts In a Civil-L.au System The Role of Un~ted States Federal Courts In Interpreting the 
Constitution and 1,aws') in Scalia. /l hlarfer of Iiifeiprefat~on: Federal C'ourts und the Lait, 
(1997). In  the Australian context i t  is clear that when thc framcrs incorporated s80 into the 
Australian Constitution they sought to guarantee tlie right to jury trial as it existed at common 
la\+ In 1900 - K 1, S11oi4, (19 15) 20 Cl R 3 15 at 323 (Griffith CS). Broww v The Queen (1986) 
160 C1.R 171 at 201-202 (Ileane . l )  By this time the institution of trial by jury at common lau 
had evolved considerably Srom it5 inqu~sitorial origins In tlie 1 3 ' ~  century. The framers of the 
Const~tution intimately understood and placed great faith In the evolutionary nature of the 
common lam It would then seem odd to suggest that they intended the content of the s80 
guarantee be frozen in thc common law of 1900. For further discussion on tlie history oftrlal by 
jury in the l ln~ted Kingdom. Austral~a and s80 of the Australian Constitution see Sir Patrick 
Devlin. 7i.101 h j  J L ~ I  ( l n d  ed, 1966); Justice tierbert tvatt,  .Tile Jury Systeln ill Australia. 
(1936) 10 ALJ (supplement) 49: Cllfford Pannan~. 'Trial by Jurj and Section 80 of the 
Australian C'onst~tution' (1968) 6 S,.d /.R I 

4 1 Above 11 l2  at 30: sec also Kirk, above 11 18 at 348-350 
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These fears were no doubt heightened by Justice Kirby's declaration that our 
Constitution was 'set completely free in 1901 from the intentions, beliefs and 
wishes of those who drafted It is submitted that Justice Kirby's approach 
unnecessarily closes off to non-originalism the convention debates and other 
important historical evidence of our constitutional heritage. It is also hard to square 
with his claim that the decision of the High Court in Cole v ~ h i f l e l d , ~ ~  to permit 
recourse to the convention debates, was 'legal history [coming] to the rescue of 
constitutional interpretation'.44 It is submitted that one draws a long bow to 
suggest Cole v WhitJield provides implicit support for non-originalism by doing 
away with '[tlhe pretence that constitutional interpretation required nothing but a 
close and prolonged study of the text of the ~ o n s t i t u t i o n ' . ~ ~  I agree with 
Goldsworthy that the original, intended meaning of the Constitution is not 
'irrelevant to its current interpretation. An attempt to ascertain that meaning must 
be, at the very least, the starting point for interpretation.'46 In this sense, 
originalism is a legitimate and appropriate method for elucidating constitutional 
meaning, at least where clear and objective evidence of the original, intended 
meaning of a constitutional provision exists.47 Unfortunately, the situations where 
this kind of evidence is available do not, for the most part, result in hard 
constitutional cases.48 On the other hand Kavtinyeri v ~ o m m o n w e a l t h ~ ~  is a rare, 
recent hard constitutional case where clear and objective evidence of the original, 
intended meaning of the relevant provision was available. It could, therefore, have 
provided the High Court with the information needed to give the race power an 
originalist reading.50 In these situations the original, intended meaning of the race 
power is not irrelevant to non-originalism, but a non-originalist would 'decline to 
view them as necessarily detenninative'." It is, as Goldsworthy states, at least 'the 

42 Kirby. above n4 at 4. 
43 ( I  988) 165 CLR 360. 
44 Kirby. aboke n4 at 10. 
45 Ibid. 
46 Above n7a t  710. 
47 Donoghue has questioned the artificiality and uncertaint) of searching for the original intended 

meaning of the  Constitution: above n l 8  at 15 1-1 54; Kirk has expressed similar doubts in a more 
circunlscribed manner: above n 18 at 354-357: Compare Goldsworthy, above n12 at 25-27. 

48 Golds\vorth), accepts this proposition: above n l 2  at 20. 
49 firtrn~serr. above n25. 
50 In Kartrr7yer1. five of the six justices disposed of the  case without having to determine tlie scope 

o f  s5 l(xxvi). However. Gaudro~i J stated at 367 tliat 'it is difficult to conceive of circumstances 
in \+hicl1 a la\+ presently operating to the disadvantage of a racial minority would be valid.' On 
the other hand. Gumnio\+ and Hayne JS stated at 38 1-383 that s5l(xxvi) is not confined to laws 
tliat do not discriminate asainst a race. Kirby S. at 41 1, did invalidate the Hrrid~tzar.sh Island 
Brrdge .Act 1997 (Ctli) because lie 'concluded tliat the race power . . .  does not extend to tlie 
enactment of lams detrimental to. or discriminatorq against. the people of any race (including 
the Aboriginal race) by reference to their race'. See further Alexander Reilly. 'Reading the Race 
Power: A Hernieneutic Analys~s '  (1999) 23 ML'LR 476; For a discussion of moderate 
originalism and the race power see above n7 at 701-704. 

5 1 Above n7  at 679. Although as Golds\'iorth) points out. in a hard constitutional case, whether one 
applies radical non-originalism or sonie (theoreticallq) less extreme version of non-originalisnl. 
the outcome is likel) to be the same. 
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starting point for i n t ~ r ~ r e t a t i o n ' . ~ ~  But if the text and structure of the Constitution 
permits an interpretation that comports more closely with the values and 
aspirations of contemporary Australians then that interpretation is legitimate and 
to be preferred. 

However, it begs the question of whether it is possible, or even desirable for the 
High Court to assess the values and aspirations of contemporary Australians in 
order to resolve a hard constitutional case. It is submitted that any modem theory 
of interpretation that permits a constitution to evolve and adapt to changed 
circumstances must articulate what, in fact, those changed circumstances are 
before deciding whether the constitution can ultimately be read in a manner that 
accommodates them. This applies to both modem originalist theories and non- 
originalism. The articulation of changed circumstances requires a court to assess 
the contemporary state of a society, its characteristics, values and aspirations in 
order to make a meaningful comparison with a society from an earlier time. It is 
no doubt a dificult and sometimes controversial task but one that a court 
inevitably faces when called upon to determine a hard constitutional case 
involving novel circumstances. For example, after assessing the impact the 
successful 1967 referendum had on the scope of the race power from an originalist 
perspective, Goldsworthy made the following comments: 

'l'he power expressly excluded 'the aboriginal race of any statc' until 1967, when 
those words of exclusion were dclc~cd by constitutional amendment. But the 
words defining the power were not otherwise changed. and therefore, although 
the purpose of the amendment was to enable the C:ommonwealth Parliament to 
legislate Ihr the bcnefit of Aboriginal pcople, the power may support legislation 
discriminating adversely against them. That conclusion would be regrettable. 
because the inclusion in a constitution of a provision expressly authorising the 
enactment of laws discriminating against the members of a particular race is 
undeniably incompatible u ith cor?tenzpor-tr/;y va11le.s." [Emphasis added.] 

The important point is not that Goldsworthy thought an originalist reading of 
the race power was incompatible with contemporary values but that his analysis 
necessarily involved an assessment as to what those contemporary values actually 
were. Whether it is desirable or not, or even undemocratic for an unelected 
institution like the High Court to discharge this role is not to the point.54 They have 
no choice. It is the duty of the High Court to resolve hard constitutional cases when 
they properly arise for determination. The issue then becomes how the High Court 
can best assess the values and aspirations of contemporary Australians without 
individual judges projecting their own idiosyncratic and subjective notions of what 
those values and aspirations ought to be. It is no doubt a burdensome task but one 
that is consistent with and a consequence of the Constitution deriving its ultimate 
authority from its continued acceptance by the Australian people. 
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It is submitted that the High Court's intimacy with the common law method 
provides it with the analytical tools necessary to discharge this difficult 
constitutional role in a principled manner. The consequence of the High Court 
being the final court of appeal in Australia is that a significant part of its work is 
the determination of appeals that 'involve arguments that the common law should 
be changed'.55 As Chief Justice Gleeson has noted: 

Although deficiencies in the common law are sometimes remedied by legislation. 
it is also necessa~y for judges to develop and refine the principles of law in order 
to clarrfi the17z or to keep then! relevant and responsive to changing social 
c o n d i t i o r ? ~ . ~ ~  [Emphasis added.] 

Similar urging for change characterises hard constitutional cases and a similar 
process of reasoning can be invoked by the High Court to assess the values and 
aspirations of contelnporary Australians in order to facilitate their resolution. That 
reasoning process, embodied in the common law method, has been honed in its 
appellate jurisdiction where: 

[tlhe modern High Court no\\ has a much greater number of cases that involve 
attempts to alter the l a ~ .  or deielop principle be>ond the position reached b> 
established precedent. and fe\+er cases that can be decided by applying long- 
settled a u t h ~ r i t ) . ~ '  

Moreover, the notion of evaluating and applying a general community standard 
to the resolution of legal questions is nothing new for the High Court. They have 
been doing so for some time and largely without controversy in other areas of the 
law, in particular the tort of negligence and the criminal law, where the concept of 
the reasonable or ordinary person plays such an important role. Whilst the values 
and aspirations of contemporary Australians are not and cannot be a hypothetical 
construct of the law like the reasonable or ordinary person, they do have significant 
common traits. The evaluation and application of these standards to legal 
controversies requires the Court to objectively consider how the wider community 
thinks and behaves. In addition, they are not immutable standards but are informed 
by and reflect the cultural. econolnic and scientific changes occurring in the wider 
community. 

But how can the High Court objectively evaluate and apply the values and 
aspirations of contemporary Australians in the resolution of a hard constitutional 
case? If we consider the issue that was raised but not resolved in Kartinyevi 
regarding the scope of the race power, Goldsworthy states that 'the enactment of 
laws discriminating against the members of a particular race [would be] 
undeniably incompatible with contemporary values.'j8 It is submitted that the 

55 Chief .lustice Murra) Gleeson. The Rule o f  Lull, and the Co~wtrturron (2000) at 78. 
56 Id at 79. 
57 Id at 78. 
58 Above n7 at 70 1 
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High Court would agree with this conclusion. Importantly. such a conclusion could 
be supported by a consideration of the following materials: 

Legislation. Possibly the best guide to the values and aspirations of 
contemporary Australians is the examination of already existing legislation. 
For example, there is legislation at Commonwealth, State and Territory level 
that expressly prohibits the discrimination of a person based on race, colour, 
descent or national or ethnic origin which impairs the enjoyment of any human 
right and fundamental freedom.59 

International treaties and conventions. The Commonwealth Minister for 
Foreign Affairs signs and ratifies these international legal instruments on 
Australia's behalf. .The Minister is democratically elected and responsible to 
the Parliament and ultimately the Australian people. In this way international 
treaties and conventions provide some indication of the values and aspirations 
of contemporary Australians. For example, Australia is a party to a number of 
treaties that prohibit racial discrimination. They include the International 
Convention on the Elimination of All Forms of Racial Discrimination, the 
International Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Czrltural Rights. 

Customary international law. This is a less definitive but still helpful guide to 
the values and aspirations of contemporary Australians as evidenced by the 
consistent behaviour ofthe Commonwealth. '[llt is that law which has evolved 
from the practice and custom of states.'60 In other words, the consistent 
'activities of states in the international arena may give rise to binding law'.6' 
Racial discrimination is clearly prohibited under customary international l a d 2  
and may even constitute a rule ofjus coge~7.s .~~ That is, it may be a customary 
law rule that is so fundamental and widely accepted that 'no derogation [is] 
permitted either in the treaty relations or practice of states.'64 

In addition, these further resources, where relevant, could assist the High Court 
in evaluating and applying the values and aspirations of contemporary Australians 
to the resolution of hard constitutional cases: 

Law Reform Commission reports. 

Parliamentary Committee reports. 

Amici Curiue (friends of the court). The Court can grant leave to a non-party to 
make a submission that may be of assistance. 

Results from past referenda and plebiscites. 

59 Racral Di.ro~i i~i inurion .?c/ 1975 (Cth):  Discr~mmalron .4cr 1991 (ACT): .4nti-Dwcrimrnatron 
Act 1977 (NSW) :  ,li1/r-Disci.in~117af1on .?c1 1992 (NT): AI?//-Discriininmon Act 199 1 (Qld): 
Eq~ iu l  Opportrri?1hs .Ict 1981 (VIC). Eyuul Opporrunrtj, .4cl 1981 ( WA).  

60 Martin Dixon. Iiiteri?ationul La11. (4'h ed. 2000) at 28 
61 Id at 28-29 
62 Helgrl~tn 1. Spuiii (Barcelona Traction cuse) [l9701 1C.i Reports 3 at 32 
63 Ibid. For fi~rtlier discussion on rules o f j t ~ s  cogens see above 1160 at 34-38 
64 Donald M; Gre18. 'Sources of International La\+' in San1 Blay. Rqszard P~otrow~cz & Martin 

Tsanien) i (eds). Piiblic lnrernatioi7ul Lul l .  -In ; l~~st~.ulran Perspective ( 1  997) at 69. 
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Other extrinsic materials. The Court may invite the submission of extrinsic 
materials such as academic texts, parliamentary debates and published surveys. 

Of course, once the High Court has evaluated the values and aspirations of 
contemporary Australians they can only be applied to the resolution of hard 
constitutional cases so far as the text and structure of the Constitution permit. They 
are not of themselves determinative. 

In any event, the core claim that non-originalism invites massive and 
unprincipled judicial creativity (as it necessarily involves textual infidelity) is 
e r rone~us .~ '  For example, Goldsworthy suggests that a non-originalist reading of 
the opening words of s51, which grants Parliament power to make laws for the 
'peace, order and good government' of the Commonwealth, would have radical 
consequences. 

He states that: 

It would seem to follow that any judge who believes that the governmental needs 
of today's Australians would best be served ifjudges could invalidate legislation 
inconsistent ( in  their opinion) with important human rights. should interpret the 
uords 'pcace. order, and good government' as authorising thcm to do so. After 
all, their current literal meaning either directly supports that conclusion. or is 
ambiguous.66 

This argument assumes that the meaning of 'peace, order and good 
government' is ambiguous or uncertain, but it is not. 'The Commonwealth of 
Australia was not born into a vacuum. It came into existence within a system of 
law already e ~ t a b l i s h e d . ' ~ ~  As Goldsworthy notes, when the words 'peace, order 
and good government' were incorporated in the Constitution in 1900 they had an 
accepted meaning derived from English case law.68 In 2002 as in 1900, these 
words embody a legal principle - "that the words for the peace, order and good 
government" are not words of 1imitati0n.l~~ The conrent ofthis principle originates 
from and is informed by case law. Consequently, the meaning of the words 'peace, 
order and good government' were not frozen for all time in 1900. Although, one 
might reasonably reply that this is exactly what the framers originally intended! In 
any event, is Goldsworthy correct when he states that a non-originalist 
interpretation of the words 'peace, order and good government' makes them 
'empty husks, able to be filled with whatever content the judges think best serves 
"the governmental needs of contemporary ~ u s t r a l i a n s " ' ? ~ ~  I would argue no. The 
principle of stare decisis controls the meaning of the words 'peace, order and good 

65 See test fol lou~ng 1125-27. above. 
66 Above n7 at 681 
67 C!lher v Fedel-ul ('o~n~nr.s.s~oner of Trr\at~on ( 1  917) 74 C1.K 509 at 521 (L.atham CJ). 
68 Above n7 at 681 As Ciolds\\orthy notea. the H ~ g h  Court has endorsed the Privy Council view 

that 'peace, order and good government' arc not words that Illnit thc legislative powers of either 
the Commonwealth or States: see [l 'Eniden v I'edder ( 1904) 1 C1.K 9 1 at 1 10-1 1 1 (Griffith CS); 
l lnion .Sleun?shr/~ Co oJAus1,alra Ply f.td v King ( 1988) 166 CLR 1 at 9-10 (per curiam). 

69 (Jr?~on Sfeurnsh~p Co. of ,lrrs~r.ulro Pty L ld  v Kr~zg. id at 10 (per curiam): Poljlukhovrch v 
Common~~,eu l~h  (1991) 171 CLR 501 at 529-530 (Mason CS). 605-606 (Ileane J) ,  635-636 
(Dawson .l). 695 (Ciaudron S). 714 (Mcl  lugh). 

70 Above n7 at 687. 
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government' not the original intended meaning of the framers. But as Goldsworthy 
correctly points out, if this.is the case, then it is possible, at least in theory, for later 
judges to reject that meaning if they consider the earlier decisions were 
fundamentally wrong.71 However, the practice employed by the High Court before 
it overrules an earlier decision makes the likelihood of a later Court rejecting the 
accepted meaning of 'peace, order and good government' remote at best. As Tony 
Blackshield and George Williams have noted, this practice is strongly informed by 
considerations of stare decisis: 

First. no party is now permitted to  challenge thc correctness of a prior decision 
unless leave is given to do so (Evda .Kon~inees Pr)/ l,rd 1; Cictoria ( 1984) 154 CLR 
3 1 l ) .  Secondly. the question of overruling is now approached in two stages (or 
what Stone in the above articles calls the Upper and L,owcr Purgatory). stated in 
varying ways. Iypically. the Upper Purgatory considers whether the question of 
overruling will be entertained; the Lower Purgatory considers how that question 
should be answered. At neither level is it sufticicnt to show that the impugned 
decision is "wrong". Thc arguments in favour of adherence to precedent thus get 
two bites at thc cherry.72 

Moreover, the Court in Lunge v Austruliun Broadcasting ~ o r ~ o r a t i o n ~ ~  
(hereinafter Lunge) stated that: 

[It] should reconsider a previous decision only \vith great caution and for strong 
reasons. In 11z/ghes (e I'ale P@ l ~ d  v ,hlew Sozrth Wales, Kitto J said that in 
constitutional cases "it is obviously undesirable that a question decided by the 
Court after full consideration should be re-opened without grave reason". 
Hokbcver. it cannot bc doubted that the Court u ~ l l  re-examine a decision if it 
involves a question of -'vital constitutional importance" and is '-manifestly 
I* rongV.'" 

Would then the passage by the Commonwealth of an extreme law that seriously 
undermined human rights in Australia be likely to meet the Lange threshold and 
result in a later Court rejecting the accepted meaning of 'peace, order and good 
government'? I would again submit no. If this issue formed the sole basis for the 
challenge, it implicitly assumes the law could otherwise be sourced to a head of 
power. If the law was properly enacted, in essence it is the unjust or oppressive 
nature of the law that is being challenged. If, as I have suggested, 'peace, order and 
good government' has an accepted and long established meaning that for reasons 
of stare decisis is unlikely to change, then such a law raises a question ofpolilical 
not constitutional or legal importance. 

71 Idat682 
72 'I'ony Blackshield & Gcorge Will~anis, .-lrrs/rwlrun ('onsfrtutronul La~r' and T'heoy (2nd ed. 1998) 

at 512. Interest~ngly in Bro11,nlee. above n4, Kirby J at 326-328 rqjected the holding in Evdu 
No~nmeas Ph. 1,fd v I'rctorru ( 1984) 154 CLK 3 1 1 that a party must secure leave of the Court to 
reargue a constitutional decision. HIS Ilonour stated at 327 that '[ilt is ~ncompatible with the 
constitutional lirnction ofthe Court to impose on a party a procedural obstacle that might impede 
that party's submissions to the Court ' 

73 (1997) l80 CLK 520. 
74 Id at 554 (per curiani) 
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If ... the question would bc whether the law is for the peace, order and good 
governnicnt of the Commonwealth . . . that question is not for the court to answer; 
that is a political question for the ~arliament.'~ 

The power of judicial review does not extend to the invalidating of laws that, 
in the opinion of the Court, fail to secure the welfare of its citizens.76 'This 
conclusion does not leave our citizens unprotected from an oppressive majority in 
Parliament. The chief protection lies in the democratic nature of our Parliamentary 
 institution^.'^^ In any event, even if a later Court considered a question of 'vital 
constitutional significance' was raised by the passage of such a law, it does not 
make its previous decisions on the meaning of 'peace, order and good government' 
'manifestly wrong'. These earlier decisions were based 'upon a principle that has 
been carefully worked out in a significant succession of cases'78 and the High 
Court has recently considered and approved that principle in Union Steamship Co. 
qf'Australia P@ Lld v ~ i r ~ ~ ~ ~  and Polyukhovich v ~ 'ornrnonweal th .~~ As Professor 
Zines has noted, a further constraint is that: 

judges, while accepting the duty of ajudge [is] to interpret the Constitution, have 
expressed concern about the instability that may result from each judge 
construing thc Constitution individually without sufficient regard for past 
decisions, principles and doctrines crcated and developed by those decisions. One 
migh t  a d d  tha t  the author i ty  of'the cour t  as a n  inst i tu t ion may  a lso be a t  stake." 

[Emphasis added.] 

These factors, informed by considerations of stare decisis, strongly militate 
against the possibility of a later High Court discarding its long established and 
principled construction of the words 'peace, order and good government'. 

In addition, the application of non-originalism is further guided, and in this way 
constrained, by a number of other factors. As earlier stated, fidelity to the text and 
structure of the Constitution is paramount; a theory that ignores this fundamental 
principle forfeits its legitimacy. Moreover, the inherent conservatism of the 
common law method engenders judicial restraint in the application of non- 
originalism, as it does for any theory of constitutional interpretation.82 

75 Cunl{fft; v The ('onimon~c~ealrh (1994) 182 CLR 272 at 320 (Brennan .I). 
76 Onron Stearnshtl~ Co. of .,lw/t.alra /'/,v Ltd v Krng, above n68 at 9-10 (per curiam); see further 

above n55 at 124-138. 
77 Hurldrrig ('onstructron Etnplo).ees and h'urlders ' Labow.ers Feder-atton of New South Wales v 

hlrnrsler,for Industr-rul Relu~rons ( 1986) 7 NSWLR 372 at 405 (Kirby P) 
78 C'ornmon~t~eulth v Hosprtul Cbnfrrhu~ron 1"und (1982) 150 C1.R 49 at 56 (Gibbs CS). The 

principle is that the words 'peace, order and good government' are not words that limit the 
legislative power of the Conimoriwealth 

79 Above n68 at 9-10 (per curiam). 
80 Above n69 at 529-530 (Mason CJ). 605-606 (Deane S). 635-636 (Dawson J), 695 (Gaudron J). 

714 (McHugh). 
81 Leslie Lines, /'he Hrgh Co~1t.1 and the Cbristr/u/ron (4"' ed, 1997) at 433 
82 For a discussion on the common law method and the principles ofjudicial restraint see above 

n 5 i  at  124: see further above 1137. 
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(iv) The relevance of the retreat of non-originalism in the United States 

Goldsworthy states that '[gliven its fatal flaws, it is not surprising that in the 
United States, radical non-originalism is now being repudiated even by eminent 
erstwhile proponents.'83 He assembles an impressive cast of American lawyers 
and philosophers who have seen 'the light and now embrace originalism and its 
modem variants as the only appropriate and legitimate theory of constitutional 
in te rp re ta t i~n .~~  Consequently, Goldsworthy laments the unfortunate timing of 
'Justice Kirby's advocacy of radical non-originalism. He is jumping on the 
bandwagon just as everyone else is jumping off.'85 

First, this is a strange angle of attack when one considers that Goldsworthy 
spent a good deal of effort in an earlier article distinguishing the United States and 
Australian Constitutions for the purposes of our own interpretation debate.86 He 
did so to correct those Australian lawyers and philosophers who had 'gained the 
impression that the non-originalists [had] won the [American] debate, and 
discredited ~ r i ~ i n a l i s m ' . ~ ~  For Goldsworthy, the main arguments made in the 
United States against originalism and in favour of non-originalism were 'either 
aimed at . . . extreme originalism, rather than moderate originalism, or [welre 
inapplicable to the Australian c o n t e ~ t ' . ~ ~ [ ~ m ~ h a s i s  added.] Why? Because, as 
Goldsworthy then noted, '[olur Constitution lacks anything like [the Ninth 
Amendment] or the other famous "open ended" clauses of the American 
~ o n s t i t u t i o n . ' ~ ~  This accords with Craven's earlier comments.90 

What has occurred in the four years since the publication of Goldsworthy's first 
originalism article that now warrants considering the United States Constitution 
and its interpretation debate as an instructive guide to our own? Of significance to 
the debate, it is submitted very little.91 Consequently, the retreat of non- 
originalism in the United States has marginal if any relevance to the interpretation 
debate in Australia. The only clauses or implications in the Australian Constitution 
that might be considered 'open ended' are sections 92, 1 16 and 1 17 and the implied 
right to freedom of political speech.92 Past experience would strongly suggest that 
their interpretation is unlikely to ever stir the emotions or polarise public opinion 
in a manner that has accompanied the interpretation of the US Bill of Rights. 

83 Above n7 at 695. 
84 Id at 695-697. 
85 Id at697. 
86 Above n12 at 21-24. 
87 Idat21.  
88 Ibid. 
89 Id at 22-23. 
90 See text following n20-21, above 
91 The only difference compared with 1997 is that we now have a robust interpretation debate in 

Australia and a key participant in that debate is a current member of the High Court, Justice 
Kirby. However, this difference does not change or temper the key distinguishing factor 
between the interpretation debates in the United States and Australia - the absence of a Bill of 
Rights in the Australian Constitution. 
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(V) Ci~cumvention of Section 128? 

The main thrust of  Goldsworthy's latest attack on non-originalism is its potential 
to effectively circumvent s128, and in doing so  threaten the principles of  
democracy, the rule of law and federalism. He writes: 

Originalism is concerned to ensure that their [the electors of Australia and their 
elected representatives] authority is not usurped by a small group of unelected 
judges. who are authorised only to interpret the Constitution, and not to change it. 
It is concerned to ensure that if the Constitzltion is to be changed, the consent of a 
majority of the electors must first be directly and expressly obtained, and not 
taken for granted by a presumptuous elite purporting to read their minds or speak 
on their behalf. In this respect. originalism is also motivated by respect for the rule 
of law. Section 128 should not be evaded by lawyers and judges disguising 
substantive constitutional change as interpretation.93 

In contrast, Goldsworthy states that '[alccording to Justice Kirby, the meaning 
as well as the application of  the Constitution can change without any formal 
amendment.'94 In doing so, he argues that s128 is circumvented and 'the 
Constitution [is] changed by creative "interpretation".'95 For non-originalism, 
'although the words of  the Constitution can be changed only by referendum, their 
meanings can be changed by other means, except insofar as they are fixed by the 
rules of the English language ... [I]n s 128, "this Constitution" denotes only the 
words of  the Constitution, shorn of  all content other than their standard meanings 
in ~ n ~ l i s h . ' ~ ~  For reasons that I have already discussed, to  suggest that non- 
originalism treats the words of  the Constitution as  mere 'empty husks' is 
erroneous.97 But, in any event, the text of  s128 and the 44 occasions Parliament 
has sought to  utilise it, indicate that it is only changes to the wording of the 
Constitution that requires satisfaction of  the formal amendment procedure. In 
simple terms, if non-originalism does not effect changes to  the wording of the 
Constitution then s128 is not relevant. But clearly Goldsworthy is arguing that 
non-originalism in effect changes the meaning of  the Constitution and does so 
without a referendum. I agree. Many important decisions of  the High Court have 
borne this out, largely without controversy. But what is Goldsworthy really 
proposing here? If we take this argument to  its logical conclusion, he is arguing 
that any interpretation of the Constitution that, in qffect, changes its meaning can 
only legitimately be achieved through a referendum. 

92 In 'latronivrde jells PO Lid+ Wrlls (1992) 177 CLR 1 (heremafter Vatron~urde) and Austialran 
Caprtul Televrsron Pm Ltd v Cornrnon,: ealih, above n33 six members of the Hlgh Court found 
that ss7 and 24 of the Austral~an Constltut~on contalned an ~mplied freedom of commun~ca t~on  
ulth respect to polltlcal matters For a detailed dlscuss~on see Anthony Blackshleld, 'The 
lmplled Freedom of Commun~cat~on In Geoffrey Lindell (ed), Future Drrectrons m Australran 
Constrtutronal Lalq essays rn honozrr offrofessor Leslre Zrnes (1994) at 232 

93 Above n7  at 683-684 
94 Id at 680 
95 Id at 686 
96 Id at 690 
97 See text follo\\~ng n25-27 above 
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Consequently, the fundamental (not minor) changes to the meaning (not just 
the application) of the Constitution effected by many High Court decisions 
(including ~ n ~ i n e e r s , ~ ~  Tasmanian ~ a m s , ~ ~  Street v Queensland Bar 
~ s s o c i a t i o n , ' ~ ~  the implied rights caseslOl and arguably even Grain Pool of 
Western Australia v ~ o m m o n w e a l t h ) l ~ ~  have circumvented s128 and similarly 
threaten the principles of democracy, the rule of law and federalism. To this, 
Goldsworthy claims that his theory of moderate originalism provides a method of 
interpretation and explanation for how the Constitution can legitimately 'evolve 
and be adapted to contemporary circumstances' without the need for a 
referendum.Io3 But is Goldsworthy true to his own rhetoric? In the next section of 
the paper I will examine moderate originalism and demonstrate that, as a theory of 
interpretation, it too effects change to the application and meaning of the 
Constitution without a formal s128 amendment. 

(vi) Moderate Originalism 

Professor Goldsworthy states that non-originalism changes 'the meaning as well 
as the application of the ~ o n s t i t u t i o n ' . ' ~ ~  [Emphasis added.] In contrast, he states 
that although '[tlhe application of a constitution necessarily changes as society 
changes' the original, intended meaning of the framers remains the same.Io5 
Originalism mandates that the only legitimate way to change the meaning of the 
Constitution consistent with the rule of law, federalism and democracy is through 
s128. So the great challenge for originalism is to offer a coherent theory of 
interpretation that allows the Constitution to 'evolve and be adapted to 
contemporary circumstances' while remaining faithful to its original, intended 
meaning.Io6 [Emphasis added.] Goldsworthy has attempted this by developing a 
theory of moderate ~ r i ~ i n a l i s m . ' ~ ~  It draws a fine but crucial distinction between 
his method of interpretation, which he claims adapts rather than changes the 
Constitution. Is this a valid distinction or does it 'disguise rather than clarify the 

AmalgamatedSocrefy of Engrneers v Adelaide Steamshrp CO Ltd (1920) 28 CLR 129 Indeed, 
Greg Craven has noted that the Convent~on debates reveal that the framers of the Const~tut~on 
envisaged a strongly State-orientated federalism: Greg Craven, 'The Convention Debates - 
Still More Sinped against Than Sinning' (1998) 1 The New Federalrst 67 at 69. 
Commonivealrh v Tas~nanra ( 1  983) 158 CLR l .  
(1989) 168 CLR 461 (hereinafter Street). In Street the High Court overruled Henry v Boehm 
(1973) 128 CLR 482, which was a 411 decision that involved the same issue with respect to sl17 
of the Constitution. For further discussion ofstreet and its effect on the construction of s l  l7  see 
George Willian~s, Human Rights under the Australian Constilutron (1 999) at 1 19-1 27. 
For a detailed examination of the High Court's implied rights jurisprudence see Williams. id at 
155-226. 
Above n4. For a discussion of Grain Pool. the change it effected to the meaning of the 
Constitution and the inability ofthe connotationldenotation distinction to adequately explain the 
decision see Geraldine Chin, 'Technological Change and the Australian Constitution' (2000) 24 
MULR 609 at 630-634. 
Above n7 at 678. 
Id at 680. 
Id at 678. 
Ibid. 
See above n12 at 19-2 1.28-35.39-50, 
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real reasons why one choice is preferred in a particular case and another is 
rejected'?Io8 

Firstly, one might object that in practical (and possibly linguistic) terms, and 
for the purposes of constitutional interpretation, the distinction between the 
meaning of the words 'adapt' and 'change' may be so fine as to be illusory.'09 It 
is submitted that when a constitution evolves, by adapting to contemporary 
circumstances, the meaning of the text (and ultimately the Constitution) is 
modified. To modify is 'to change or alter somewhat'l1° the meaning of the text 
and therefore the Constitution. [Emphasis added.] For example, Goldsworthy 
argues that, in contrast to extreme originalism,'" moderate originalism could 
permit the Commonwealth Parliament to make laws for same-sex marriages.'12 

It requires adopting what I previously called a non-literal, purposive approach to 
interpretation. If. because of de\elopments unanticipated by the founders, the 
words of the Constitution fail to give effect to their intended purpose, and the 
words can be expanded or contracted in a simple and obvious way in order to 
rernedj the failure, then a court might be justified in doing so.'" 

However, it is submitted that to expand or contract a word, even 'in a simple 
and obvious way', is to change the meaning of the word, however slightly.'l4 
Interpreting the word 'marriage' in s5l(xxi) to now encompass same-sex 
marriages changes the constitutional meaning of that word. The fact that it might 
only be a small contraction or expansion is not to the point. Although, in this 
instance, it is submitted that moderate originalism effects a fundamental (rather 
than simple and obvious) change to the meaning of 'marriage'. In outlining this 
aspect of moderate originalism in an earlier article, Goldsworthy stated that: 

Unless the nation is to be forced to formally amend the Constitution. which is a 
time-consuming and expensive business. the only way to reach the result which 
is obviously consistent with the founders' clearly expressed purpose is to interpret 
the mords according to their spirit rather than their ~ e t t e r . ' ' ~  

Is Goldsworthy suggesting that it was the 'founders' clearly expressed 
purpose' that at some point in time s5 l(xxi) would permit the Commsnwealth 
Parliament to make laws for any kind of marriage, including same-sex marriages? 

Kirb) . above n4 at 13 
Adapt is 'to make suitable to requirements: adjust or modify fittingly'. Change is 'to make 
different, alter in condition, appearance' - The Macquarre D~cl~onary (jrd ed, 1997) at 22,368. 
Id at 1382. 
See above n l 2  at 20 where Goldsworthy states that 'extreme originalism . . . .  holds that the 
Constitution means   hat ever the founders intended it to mean.' 
.4ustral1an Constrt~ttton S S  I(xxi) gives the Commonwealth Parliament the power to make laws 
with respect to 'marriage'. 
Above n7 at 699. For a discussion of what Goldsworthy calls the 'non-literal, purposive 
approach to interpretation' see above n12 at 33-35. 
Above n7 at 699. 
Above n l 2  at 33. 
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No evidence exists or could even be optimistically extrapolated from the 
convention debates to suggest that such an interpretation accords with the 
'founders' clearly expressed purpose'. To the contrary, if 'marriage' had one 
defining, core meaning to the founders, it was the legal union of a man and 
woman.lI6 Consequently, the 'founders' clearly expressed purpose' of sSl(xxi) 
was to permit the Commonwealth Parliament to legislate for the legal union of men 
and women. As Goldsworthy correctly notes, 'an [extreme] originalist must 
interpret the word ['marriage'] today as excluding Commonwealth power to 
legislate for same-sex marriages. And that might seem to be an undesirable 
conclusion.'l17 [Emphasis added.] True enough; some may consider it practically 
undesirable that the Commonwealth Parliament is denied the power to provide for 
the uniform national regulation of all legal unions. Although, if this be the original, 
intended meaning and purpose of s5l(xxi). it does not preclude the States from 
regulating same-sex marriages. And, in the future, should the States seek national 
regulation of all legal unions, s5 l(xxxvii) provides the constitutional mechanism 
to facilitate such an arrangement. 

It is submitted that if Goldsworthy is to remain faithful to his originalist roots, 
he must accept that an interpretation of 'marriage' today denies the 
Commonwealth Parliament power to regulate same-sex marriages. In his effort to 
develop an originalist theory that permits the Constitution to 'evolve and be 
adapted to contemporary circumstances', Goldsworthy has unwittingly cut 
moderate originalism adrift from its core principle - its proclaimed fidelity to the 
original, intended meaning or purpose of the  founder^."^ Ironically, as a 
consequence, this non-literal, purposive aspect of moderate originalism attracts the 
very criticism he levels at non-originalism. That is, it effects changes to the 
meaning of the text of the Constitution without a referendum. In this example, his 
own theory of moderate originalism does 'not meet the objections from 
democracy, the rule of law, and federalism' aimed at n ~ n - o r i ~ i n a l i s r n . ~ ~ ~  It has 
fallen upon its own sword. Goldsworthy is aware of the dilemma: 

This purposive argument is admittedly dangerously slippery. Stricter originalists 
than I might object that it is the thin edge of such a broad wedge that it threatens 
to collapse originalism into non-originali~rn."~ 

And it explains why he states that moderate originalism 'add[s] a great deal of 
flexibility to our constitutional law, without going to the extreme of permitting the 
Court to change the essential meaning of the Constitution itself.'12' [Emphasis 

116 See Sir John Quick & Sir Robert Garran, The Annotated Constrtt~tron of the .4ustralran 
Cornmonu'ealth (3rd ed, 1995) at 608 where the authors state that 'a marriage is a union between 
a man and woman on the same basis as that on which the institution is recognized throughout 
Christendom, and its essence is that it is ( 1 )  a voluntary union, (2) for life, (3) of one man and 
one woman, (4) to the exclusion of all others. (Bethell v Hrldyar.6) 38 Cl1 D. 220.' 

117 Above n7 at 699. 
118 Idat678.  
119 Idat686.  
I20 Id at 700. 
121 Id at 694. 
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added.] Here Goldsworthy implicitly acknowledges that moderate originalism 
does change the meaning of the Constitution, though not its essential meaning. My 
above analysis of same-sex marriages, through the eyes of a moderate originalist, 
strongly suggests otherwise. 

Moderate originalism contains two further methods 'by which the Constitution 
can be given a flexible Goldswonhy describes them in the following 
way: 

Method 1. Application and enactment intentions: In deciding what a statutory or 
constitutional provision means, the lakv-makers' enactment intentions may be 
critical. But once its meaning has been determined, and the question is how it 
applies in a particular case. their further intentions are irrelevant. The law consists 
of the provision which the law-makers actually enacted, and not their possibly 
mistaken beliefs about its meaning or proper application.12' 

Method 2. Connotation and denotation: The High Court has often said that the 
"connotation" of a constitutional provision must stay the same. although its 
"denotation" can change . . . The denotation, reference or extension of a term is 
comprised of all the things in the world which the word refers to; its connotation, 
sense or intension [sic] consists of the criteria which define it. and thereby 
determine its denotation. 

Do these methods resurrect moderate originalism as a coherent theory of 
interpretation, providing for constitutional evolution while remaining faithful to its 
original, intended meaning? Although the scope of this paper precludes detailed 
analysis, it is submitted that they do not. To be sure, as a matter of theory, the 
connotationldenotation distinction is more faithful to the original, intended 
meaning of a c o n ~ t i t u t i o n . ' ~ ~  But its practical value is significantly diminished by 
the complexity and uncertainty of its application. The High Court's use of the 
connotationldenotation distinction has, on occasion, been confused and 
methodologically u n ~ 0 u n d . l ~ ~  No doubt because, as Goldsworthy admits, 'in 
many cases the connotationldenotation distinction can be very difficult, and 
perhaps in some cases impossible, to apply."27 

The High Court's use of the applicationienactment intentions distinction has 
also been ~nsa t i s fac to ry . '~~  But its methodological flaws run deeper. It assumes 
that the Court, when interpreting a provision, can, as the basis for its analysis, 
make a valid distinction between the founders' application and enactment 
intentions. As Goldsworthy has noted, 'enactment and application intentions are 

122 Above n12 at 29. 
123 Id at 30-31. 
124 Id at 3 1-32. 
125 This of course assumes that the original, intended meaning of constitutional provisions is 

ascertainable. I have earlier argued to the contrary. See text following n47-48, above. 
126 See, for example, Goldsworthy's comments regarding McCrnty v Western Australia (1996) 186 

CLR 140. above 1112 at 4 0 4 4 .  
127 Id at 32. 
128 Id at 4 4 4 7 .  
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not mutually exclusive, and the distinction between them may be very difficult to 
apply, and perhaps in some cases illusory."29 It also assumes that the Court can 
draw objective and identifiable conclusions about the founders' application and 
enactment intentions from the convention debates and the constitutional text. Even 
if this were possible, (and in most cases I seriously doubt that it is) could not a 
constitutional provision contain more than one enactment intention? If so, what 
then? In any event, the inevitability of the Court having to exercise a degree of 
judicial choice to 'discover' an enactment intention from an incomplete and often 
ambiguous historical record drags moderate originalism further and further away 
from its core principle -proclaimed fidelity to the original, intended meaning of 
a c o n ~ t i t u t i o n . ' ~ ~  It disguises or at least seeks to discount the degree of judicial 
choice necessitated by this aspect of moderate originalism to resolve hard 
constitutional cases. 

C. Jeremy Kirk 

(i) Evolutionary Originalism 

Jeremy Kirk has also sought to develop a theory of interpretation that allows a 
Constitution to 'evolve and be adapted to contemporary circumstances' while 
remaining faithful to its original, intended meaning.13' Kirk's theory of 
evolutionary originalism offers a test that seeks to define the outer limit of 
constitutional evolution through judicial i n t e r p r e t a t i ~ n . ' ~ ~  He states: 

Put simpl). the meaning ofthe text is to be understood as originally intended. bvith 
some potential for evolution from this, subject to the outer constraint of being 
within the realm of what can reasonabl) be characterised as the original idea or 
concept.'" 

Goldsworthy wonders '[wlhether this differs significantly from my own 
version of moderate ~ r i ~ i n a l i s m ' . ' ~ ~  I would query whether its practical 
application differs at all from Justice Kirby's brand of non-or ig ina~ism. '~~ Justice 
Kirby states that 'judges have choices to make' and that the Constitution 'is bound 
to be read in changing ways as time passes and circumstances change'.'j6 Kirk 
states that evolutionary originalism 'involves some judicial choice, taking account 

130 Foran excellent recent discussion on the difficult) ofresolr ing hard constitutional cases through 
recourse to the Convention Debates see Alnella Simpson & Mar) Wood. ' "A Puny Thing 
Indeed"- Cheng v the Queen and the Constitutional Right to Trial by Jury' (2001) 29 F e d L R  
95at  107-111. 

13 1 Above n7 at 678 
132 See Kirk. aboke n18  at 358-366. 
133 Id at 359. 
134 Above n7 at 709. 
135 Klrk has acknowledged the s ln~~lar l t )  b e h e e n  e \ o l u t l o n a ~  or~glnallsm and non-orlg~naltsm 

Evolutionary or~g~nal lsni  overlaps \+lth the lnterpretatlonal approach of K l r b ~  J ' See KlrL, 
above n l 8  at 364 

136 K~rby.  above n 4  at 13. 14 
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of changes in the needs, nature. preferences and values of the community'.'37 
Justice Kirby states that '[tlhe words remain the same. The meaning and content 
of the words take colour from the circumstances in which the words must be 
understood and to which they must be applied."38 

With respect to the Constitution, Kirk says '[wlithin evolutionary originalism, 
the accepted meaning itself may change, within limits.'139 As Goldsworthy rightly 
points out '[it] is not clear how this claim can be reconciled with [Kirk's] insistence 
that ''hludges should be limited to giving effect to original If, as 
Goldsworthy suggests, 'the answer lies in [Kirk's] statement that "substantial 
deviation from the original understanding of these ideas is not permitted" ... so 
small changes to the original ideas or concepts are permissible, but not large ones'; 
then evolutionary originalism falls upon the same sword as the non-literal, 
purposive approach of moderate ~ r i ~ i n a l i s m . ' ~ ~  It effects changes to the meaning 
of the text of the Constitution without a referendum. It too fails to 'meet the 
objections from democracy, the rule of law and f e d e r a ~ i s m ' . ' ~ ~  

D. Conclusion 

It has not been my intention to suggest that modem originalist theories are 
intellectually incoherent or fatally flawed. But 1 have endeavoured to show that 
such theories do not entirely succeed in providing a system of interpretation that 
allows the Constitution to 'evolve and be adapted to contemporary circumstances' 
[emphasis added] while remaining faithful to its original, intended It 
seems that only what Goldsworthy calls 'extreme originalism' can legitimately 
claim, in most situations, some kind of fidelity to the original, intended meaning 
of the ~ o n s t i t u t i o n . ' ~ ~  This should come as no surprise. Unlike moderate and 
evolutionary originalism, 'extreme originalism' feels no compulsion to 
incorporate a method for constitutional evolution in its interpretative theory. For 
the extreme originalist a Constitution does not suggest 'changeability; to the 
contrary, its whole purpose is to prevent change'.145 However, in the Australian 
context, Goldsworthy notes that '[elxtreme originalism is incompatible with the 
rule of law and the separation of powers."46 Kirk argues that 'the people's 
intentions are arguably what is relevant', not the founders, and its 'very rigidity . . . 
represents one powerful reason against adopting To this I would add that 
extreme originalism's insistence that the contemporary meaning of a Constitution 
is controlled by the subjective intentions of its long since departed framers is 

Kirk, above n18 at 359. 
Kirby, above n4 at 1 1 
Kirk. above n18 at 365. 
Above n7 at 709. 
Ibid. 
Id at 686. 
Id at 678. 
See text following n 12-1 3, above. 
Scalia. A ,Matter oflnterpretatron. above n2O at 40 
Above 1112 at 49. 
Kirk,  above n18 at 342. 
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incompatible with our Constitution deriving its legitimacy from its continued 
acceptance by the Australian people. In addition, it 'provides little i l l ~ m i n a t i o n ' l ~ ~  
in the great majority of hard constitutional cases. As Sir Anthony Mason has noted, 
'[extreme] originalism is deceptive in that it claims very much more than it can 
deliver."49 In the end, it too attempts to disguise rather than explicate the choices 
faced by the High Court in hard constitutional cases. 

As earlier discussed, I do not endorse Justice Kirby's theory of 'radical non- 
originalism' to the extent that it regards the original, intended meaning as totally 
irrelevant to current constitutional interpretation.lS0 However, Goldsworthy 
correctly points out that the distinction in practical terms between the application 
of 'radical non-originalism' and non-originalism, when faced with a hard 
constitutional case, may be academic.15' Notwithstanding this reservation, it is 
submitted that non-originalism is an appropriate and legitimate theory for 
interpreting the Australian Constitution. It is consistent with and gives practical 
content to the notion of popular sovereignty. It acknowledges that judges have 
choices to make when resolving hard constitutional cases and the need to meet the 
changing values and aspirations of the community will influence how those 
choices are made. In this important respect, non-originalism promotes and is 
consistent with open and accountable government. As Professor Zines has noted, 
it is 'not a policy that can be confined to the workings of the legislature and the 
executive.' 

However, the health and legitimacy of non-originalism will depend on its 
rigorous application. It will be an appropriate and legitimate interpretative theory 
to the extent that, in the resolution of hard constitutional cases, it remains faithful 
to the text and structure of the Constitution. It is not a licence to treat 'words [as] 
almost empty husks, able to be filled with whatever content the judges think best 
serves "the governmental needs of contemporary ~ u s t r a l i a n s " ' . ' ~ ~  Non- 
originalists do well to remember that it is popular sovereignty that makes their 
theory appropriate and legitimate. Consequently, it is the changing values and 
aspirations of the people, not the judges, that must inform the resolution of these 
cases. As a theory of constitutional interpretation, non-originalism will die a quick 
death (as it should) if judges choose to use it to further their own idiosyncratic 
political and social ideals. In Part 2 of the paper, I will examine the recent section 
80 jurisprudence of the High Court, critique Justice Kirby's application of non- 
originalism in these cases, and then outline what I consider to be the appropriate 
methodology for resolving hard constitutional cases. 

- - - 

148 Abovenllatl5 
149 l b ~ d  
150 See text following n46, above 
15 1 Above n7 at 679 
152 Above n8 1 at 483 
153 Above n 12 at 10 



20021 NEW DAY RISING? 165 

2. Justice Kirby's Interpretation of Section 80: A Non- 
Originalist Reading? 

A. Re Colina; Ex parte ~ o r n e ~ ' ' "  

The relevant part of s80 examined in Re Colina and Cheng v the ~ u e e n l ~ ~  states 
that '[tlhe trial on indictment of any offence against any law of the Commonwealth 
shall be by jury.' The orthodox position of the High Court is that '[ilf a given 
offence is not made triable on indictment at all, then s80 does not apply."56 

In Re Colina, Kirby J endorsed (radical) non-originalism as the appropriate 
method for interpreting the Australian ~ o n s t i t u t i o n . ' ~ ~  Importantly, he reiterated 
that the Constitution can only be given a non-originalist interpretation 'so far as 
the words and structure It led Kirby J to the view that 'the proper 
construction of s8O of the Constitution is that favoured by Deane J in 
K i n g s ~ e l l . ' ~ ~ ~  Necessarily, the dissent of Deane J in Kingswell v The Queen must 
then be consistent with (radical) n ~ n - o r i ~ i n a l i s m . ' ~ ~  

Deane J construed s80 in the following way: 

[Tlhe guarantee of the section is applicable in respect of any trial of an accused 
charged with an offence against a law of the Commonwealth in circumstances 
where the charge is brought by the State or an agency of the State and the accused 
will, if found guilty, stand convicted of a "serious offence". As has been said, a 
particular alleged offence will, for the purpose of characterizing a particular trial 
as a "trial on indictment", be a '-serious offence" if it is not one which could 
appropriately be dealt with summarily by justices or magistrates in that conviction 
will expose the accused to grave punishment. It is unnecessary, for the purposes 
of the present case. to seek to identify more precisely the boundary between 
offences which are not and offences which are capable of being properly so dealt 
with. I have, however. indicated the tentative view that that boundary will 
ordinarily be identified by reference to whether the offence is punishable .. . by a 
maximum term of imprisonment of more than one year.161 

The crux of Deane J's dissent is the conclusion that 'there lies at the heart of 
the concept of "trial on indictment" in s80 the notion of the trial of a "serious 
offence"."62 Examination of colonial legislation at the time of Federation leads 
Deane J to conclude that a 'serious offence' exposed a convicted person to a term 

154 Above n2. 
155 Abovenl .  
156 R v Bernasconr (1915) 19 CLR 629 at 637 (Isaacs J). The High Court has endorsed the orthodox 

position in a series of subsequent cases including Krngsit~ell, above n9, and most recently in Re 
Colrna, above n2, and Cheng? above n l 

157 Above n2 at 422423 .  
158 Id at 423. 
159 Id at422. 
160 Above n9 at 296-322. 
161 Idat319. 
162 Idat310. 
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of imprisonment of one year or more.163 For the following reasons, it is submitted 
that Deane J's dissent, and its endorsement by Kirby J in Re Colinu, is inconsistent 
with non-originalism. 

Firstly, non-originalism only has a role to play in the resolution of hard 
constitutional cases when the text and structure of the Constitution permits an 
interpretation of a provision that comports more closely with the values and 
aspirations of contemporary Australians. It is submitted that the words 'trial on 
indictment' are not constitutionally ambiguous, notwithstanding that it is a mode 
of prosecution usually reserved (not constitutionally mandated) for more serious 
criminal offences. I have not overlooked the famous dissent of Dixon and Evatt JJ 
in R v Federal Court of Bankruptcy; Ex parte Lowenstein where their Honours 
stated that a 'trial on indictment' had two substantive components: 

[Tlhe first of them would be ... that some authority constituted under the law to 
represent the public interest for the purpose took the responsibility of the step 
which put the accused on his trial; the grand jury, the coroner'sjury or the coroner, 
the law of icer  or the court. A wcond element ... lvould be found in the liability 
of the olt'ender to a term of imprisonment or to some graver form of 
punishment.'64 

This interpretation of what constitutes a 'trial on indictment' would rejuvenate 
s80. In effect, it would guarantee a jury trial for any person charged with a 
Commonwealth offence that carried with it the possibility of a prison term. 
However, it is respectfully submitted that the better view, and the one that accords 
with a natural reading of the words and the great weight ofjudicial opinion, is that 
a 'trial on indictment' means '[alny prosecution which is commenced by a written 
accusation signed by a Law Officer of the Crown or a Crown Prosecutor appointed 
for that purpose; or . . . brought in the name of the Crown irrespective of how or by 
whom it is i n ~ t i t u t e d ' . ' ~ ~  The written accusation is termed an indictment. It is 'the 
formal document, filed in either the intermediate cri~ninal court or in the Supreme 
Court, charging the accused with an oflence triable bejbre a jury'.166 [Emphasis 
added.] As Clifford Pannam has noted, 'the conception of "trial by indictment" in 
s 80 ... [is] concerned with form and not ~ u b s t a n c e . " ~ ~  An indictment is the 
procedural step that initiates a trial. Consequently, 'S 80 applies only when there 
is an indictment' and what constitutes an indictment is clear enough.'68 It is not, 
therefore submitted, a hard constitutional case. 

Secondly, the text of s80 precludes an interpretation that makes 'trial on 
indictment of any offence against any law of the Commonwealth shall be by jury' 

- - P  

- - - - p  
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come to mean 'trial of any serious offence against any law of the Commonwealth 
shall be by jury'. It is submitted that 'trial on indictment' cannot be interpreted to 
mandate that all 'serious' Commonwealth offences must be tried by jury. Such an 
interpretation smuggles the word 'serious' into the text of s80 and permits the court 
to define what offences fit this category. Justice Kirby has failed to heed his own 
warning - that a non-originalist reading of the Constitution is permissible only 
'so far as the words and structure By disregarding the text of s80 he has 
crossed the line that separates legitimate constitutional interpretation from 
constitutional amendment.'70 

In any event, even if non-originalism had a role to play in the construction of 
this aspect of s80, it is submitted that Kirby J's endorsement of Deane J's dissent 
in Kingswell is at odds with such an interpretation. For Deane J, what the founders 
intended when they chose the words 'trial on indictment' was the cornerstone of 
his argument that s80 required all 'serious offences' to be tried by jury. 

It would also seem plain enough that the framers of the Constitution used the 
words "on indictment" in S. 80 to ensure that the guarantee of trial by jury was not 
applicable to the type or class of less serious offences which were generally seen, 
in the last decade of the nineteenth century. as appropriate to be dealt with by 
justices or magistrates."' 

It is inconsistent with non-originalism for Justice Kirby to endorse an 
argument, central to his s80 construction, that relies on what the founders of the 
Constitution subjectively intended for its efficacy. For Justice Kirby to remain 
faithful to the methodology of non-originalism he cannot endorse the approach 
used by Deane J in Kingswell to argue that s80 requires all 'serious' 
Commonwealth offences to be tried by jury. An alternative basis for this argument 
must be proffered lest Justice Kirby concede that the intentions of the founders are 
not only relevant but crucial to the construction of s80. That would be an untenable 
situation for one who eschews the relevance and legitimacy of the founders' 
intentions in constitutional interpretation. 

B. Cheng v The ~ueen"* 
In Cheng, the High Court was asked to reconsider the constitutionality of the 
sections in the Customs Act 1901 (Cth) found not to offend s80 in Kingswell. 

169 Above n2 at 423 
170 Compare above n130 at 11  1 where Simpson & Wood argue that the meaning of 'trial on 

indictment' is ambiguous and 'may be viewed in either of two ways - as having some degree 
of fixed, objective meaning, or as being entirely subjective'. They further state at 106 that the 
reasoning ofthe majority judgments of Gleeson CJ, Gummow & Hayne JJ and Callinan J evince 
a mistrust of judges being able to 'develop rational, principled tests' to determine an objective 
concept of 'trial on indictment'. It is submitted that no such conclusion can be gleaned from 
these majority judgments, Indeed it appeared that these judges somewhat reluctantly endorsed 
the orthodox view as to the scope of s80, but felt compelled to do so based primarily on the text 
and precedent. 

171 Above n9 at 309. 
172 Above n l .  For a detailed critique of Cheng. see above n l30 .  
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Section 233B creates a number of offences relating to the importation of illegal 
narcotics and their possession. Section 235 provides for four levels of maximum 
penalty, ranging from a $2000 fine and two years imprisonment to life 
imprisonment. The penalty imposed on a s233B conviction depends on a 
sentencing judge being satisfied that a certain quantity of narcotics was involved 
and that the person has a prior conviction or has previously committed a serious 
offence involving narcotics. 

Again, the issue was whether 's80 of the Constitution invalidates a law of the 
Commonwealth which makes liability to a greater maximum penalty for an 
offence prosecuted on indictment depend upon findings of fact made by a 
judge'.173 By prescribing different maximum penalties upon judicial satisfaction 
of additional facts, had s235 created new offences and thus attracted the s80 
guarantee? In his dissenting judgment, Kirby J answered in the affirmative. Before 
reaching this conclusion, he again advocated the merits and legitimacy of non- 
originalism and admonished those who seek to give effect to the intentions of the 
founders when interpreting the Constitution. Such an approach has, according to 
Justice Kirby, rendered the important constitutional guarantee in s80 
worth~ess . '~"  

Consequently, Kirby J stated that the 'Court should adopt the approach to the 
requirement of "any offence" in s 80 of the Constitution which Brennan J 
expressed in ~ i n ~ s w e l l ' . ' ~ ~  It is submitted that the BrennanIKirby interpretation 
of the word 'offence' is correct. I am unsure if non-originalism had any meaningful 
role to play in reaching this conclusion. To be fair, Kirby J's endorsement and 
exposition of non-originalism in Cheng may have been in response to the 
Attorney-General who 'laid much emphasis upon the intention of the framers of 
the ~ o n s t i t u t i o n ' . ' ~ ~  His Honour's analysis did not appear to draw upon the values 
and aspirations of contemporary Australians but instead drew on established 
principles of the common law and how they have come to define what constitutes 
a criminal offence. 

In any event, the health and legitimacy of non-originalism will turn on its 
rigorous application. For example, it is submitted that the just and principled 
resolution of a hard constitutional case in 2002 involving the interpretation of the 
race power must evaluate and apply the values and aspirations of contemporary 
Australians. But the methodology the Court employs to arrive at a just resolution 
must conform to the common law method and the orthodox canons of statutory 
construction lest such an approach become itself a dangerous invitation to massive 
judicial creativity.I7' It is submitted that just (and legitimate) resolutions to hard 
constitutional cases will be provided if the Court's interpretation of the 
Constitution is informed by the following considerations: 

173 Above n9 at 288 (Brennan J). 
174 Abovenl  a t321.  
175 Id at 325. 
176 Ida t321 .  
177 See text following n4  1. above. 
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that the efficacy of popular sovereignty depends on the High Court evaluating 
and applying the values and aspirations of contemporary Australians so far as 
the text and structure of the Constitution permits; 

that at common law, legislation is presumed not to violate the rules of 
international (including Australia's obligations under international 
treaties) or infringe common law 

that where the Constitution is ambiguous, the Court should adopt that meaning 
which conforms to the principles of universal and fundamental rights rather 
than an interpretation which would involve a departure from such rights.''' 

Common law principles directed the judgment of Brennan J in Kingswell. It 
was not a case of adapting the Constitution to meet the changing values and 
aspirations of the Australian people to provide ajust resolution. His Honour stated: 

The code provisions and the prima facie rule of construction merely exemplify the 
common law principle that a conviction on indictment. whether by plea or verdict, 
determines the extent of the offender's liability to punishment. The question is 
whether S. 80 denies the Parliament power to abrogate that principle . .. . Section 
80 is expressed as a constitutional guarantee of trial by jury and the issues to be 
so tried must be elements of what constitutes a criminal offence. But the term 
"offence" is not left to be defined by Parliament: in S. 80 it has the meaning which 
it bears in the criminal law.181 

When Justice Kirby endorsed the view of Brennan J ,  he acknowledged that its 
foundation was the common law. 

This was a view infinzed by a basic presumption deeply entrenched in the 
comnlon law that preceded, and has followed, the adoption of the Australian 
Constitution. That presumption is stated in R v Courtie. Where a legislature has 
provided in a statute that an accused person's liability to punishment varies, 
depending upon whether the prosecution is successful in establishing the 
existence of a particular factual ingredient, that legislature is thereby ordinarily 
taken to have created distinct offences. It is not ordinarily taken to have created 
different species of a single ~ f f e n c e . " ~  [Emphasis added.] 

My argument here, that non-originalism has no meaningful role to play in 
defining what constitutes an 'offence' for the purposes of s80, is similar to my 
earlier comments refuting Goldsworthy's suggestion that radical consequences 
would result from a non-originalist interpretation of the words 'peace, order and 
good government'. As Kirby J notes above, the meaning of 'offence' is sourced to 

178 See Ju~nbunna Coal Mrne NL  v I'rctorran Coal M~ners' Assocratron (1908) 6 CLR 309 at 363 
(O'Connor J )  See further Denn~s Pearce & Robert Geddes, Statutory Inte,pr.etatron m Australia 
(4th ed, 1996) at 136-1 37 

179 See Coco v K (1994) 179 CLR 427 at 436439 (Mason CJ, Brennan, Gaudron & McHugh JJ), 
446 (Dawson & Deane J J )  See further Pearce & Geddes, ~d at 141 

180 See New crest Mrnrng (MW Ltd v Commomtealth (1997) 190 CLR 5 13 at 657 (K~rby  J) 
18 1 Above n9 at 291-292 
182 Above n l  at 325 
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and informed by the common law, which 'preceded, and has followed, the 
adoption of the Australian ~ o n s t i t u t i o n ' . ' ~ ~  This is not a criticism of Justice 
Kirby's use of the common law as an aid to constitutional interpretation. Indeed, 
as Sir Owen Dixon recognised, it is important that 'constitutional questions should 
be considered and resolved in the context of the whole law'.184 In the words of 
Booker, Glass and Watt, this means that 'common law principles and doctrines can 
be used to give content to, and to control the understanding of constitutional 
 notion^."^' But I am not sure that reading the Constitution against the background 
of the common law in order to resolve a textual ambiguity or uncertainty is 
necessarily part of non-originalism, if indeed that is what Kirby J was suggesting. 
Surely, it is a long established and free-standing principle of constitutional 
interpretation informed by a body of case law and considerations of stare decisis. 
Of course, if the text and structure of the Constitution read against the background 
of the common law fail to resolve a textual ambiguity or uncertainty then non- 
originalism has a meaningful role to play. In these circumstances the values and 
aspirations of contemporary Australians should be evaluated and applied in the 
resolution of that hard constitutional case. 

If non-originalism is to establish itself in Australia as an appropriate and 
legitimate theo~y of interpretation then its proponents must exercise restraint. In 
the context of interpreting a Constitution that, for the most part, is free of the open- 
ended phrases that characterise the US Bill of Rights, the opportunities for its 
application will be more limited. It is submitted that in Re Colina, Justice Kirby 
failed to apply non-originalism in an appropriate and rigorous manner. Moreover, 
it was the principles and doctrines of the common law rather than non-originalism 
that facilitated the resolution of the s80 issue raised in Cheng. 

C. R v ~ r o w n l e e ' ~ ~  

In Brownlee the High Court unanimously held that s80 did not invalidate 
legislation that permitted a jury reduced from 12 to 10 members from giving a 
verdict. In addition, the Court unanimously rejected the argument that legislation 
permitting the separation of the jury at any time after they have retired to consider 
their verdict offended s 8 0 . I ~ ~  It is submitted that Brownlee was a hard 
constitutional case where non-originalism had a legitimate role to play in resolving 

- - - - - - p  

183 Ibid. 
184 Owen Dixon, Jeslrng Pllafe ( 1965) at 2 12. 
185 Keven Booker, Arthur Glass & Robert Watt. F-ederal Conslrlulronal Law: an Inrroduction (2nd 

ed, 1998) at 286. 
186 Bro~vnlee, above n4. 
187 The case concerned provisions in the Juiy Acl 1977 (NSW) that applied to the applicant in his 

trial f0r.a Commonwealth offence by virtue of s68 of the Jud~crary Act 1903 (Cth). Section 
22(a)(i) of the July Act provided that where, in the course of a trial, any member of the jury dies 
or is discharged by the court as being incapable of continuing ta act, either through illness or for 
any other reason, the jury shall be considered as remaining for all purposes of that trial properly 
constituted if, in the case of criminal proceedings, the number of its members is not reduced 
below 10. Section 54(b) of the Jury Act provided that the jury in criminal proceedings may, if 
the court so orders, be permitted to separate at any time after they retire to consider their verdict. 
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both issues and, in this instance, its application by Kirby J was appropriate. The 
text of s8O provided no guidance while the aspiration of contemporary Australians 
to have a system of jury trial that is civilised, fair and cost-effective was relevant 
in seeking a just, principled and appropriate resolution. 

For example, as Kirby J noted, the ability of a jury reduced from 12 to 10 
members to deliver a verdict has become increasingly important with the 
increasing length, cost and complexity of modern trials:I8' 

[Gliven that contemporary trials. particularly of federal offences. can be 
extremely complex and length5 the inconvenience to the community, to jurors 
and the cost to the parties should not needlessly be incurred by unnecessary 
termination and relitigation of jury trials where (as will inevitably happen from 
time to time) jurors die, fall i l l  or are otherwise incapable of continuing to act.Is9 

After detailing those aspects of trial by jury that he considered 'constitutionally 
e s s e n t i a ~ ' , ' ~ ~  Kirby J correctly observed that '[wlhatever may have been the 
assumptions and "intentions" of the framers of the Constitution in 1900, viewed in 
terms of the function that "trial . . . by jury" in S 80 of the Constitution fulfils, the 
provision of S 22(a)(i) of the Jury Act meet contemporary notions of that mode of 
trial.' 19 '  

Similarly, the application of non-originalism by Kirby J to resolve the jury 
sequestration issue was appropriate and principled. Permitting the separation of 
jurors after retiring to consider their verdict is consistent with 'contemporary 
Australian standards'lg2 that require juries to be treated with civility and 
respect'93 and importantly, '[nlothing expressly stated, nor implied or inherent in 
S 80 of the Constitution forbids such an e v o ~ u t i o n . " ~ ~  

In addition, it is submitted that the unsatisfactory route which the rest of the 
Court took to reach the same conclusions as Kirby J further strengthens the case 
for non-originalism as a legitimate and appropriate theory of constitutional 

188 In certain circumstances a verdict can be delivered by a jury with less than 12 members in all 
Australian State and Territory jurisdictions. See Jurv Acl 1977 (NSW) s22. Jurres Act 2000 
(Vic) s44. Jur). Act 1929 (Qld) s17, ('rrrnrnal Code (Qld) s628, Jurres Act 1957 (WA)  s18. 
Crrmmal Code (WA) s646, Jurres Act 1927 (SA) ss6 & 56. Jury Act 1899 (Tas) s39, Crrrnrnal 
Code (Tas) s378, Jurres Act 1967 (ACT) ss7 & 8, Jurres Act (NT) s6; and Crnnmal Code (NT) 
s3 73. 

189 Broivnlee. above n4 at 340. 
190 Ibid. 
191 Idat  341. 
192 Ihid (Kirby S).  
193 Bro~r,nlee. above n4 at 341. 342. As Kirby .I noted at 341-342. '[iln earlier tlmes, at least in the 

estimation of some judges. jurors \\ere '.comparatively ignorant, sub.ject to the control of their 
superiors and easily led astray." In such times. it was easier for the authorities to leave jurors 
"'without meat or drinke(sic). fire or candle' until they were starved or frozen into agreement" 
... Such notions are completely inconlpatible n i t h  the treatment of a jury of Australian citizens 
today.' A jury is permitted to separate after they have retired to consider their verdict in New 
South Wales and Victor~a. See JIII:I.ACI 1977 (NSW) s54, and Jurres Act 2000 (Vic) s50. 

194 Id at 342 (Kirby S) .  
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interpretation in Australia. Though separate judgments were written by Gleeson 
CJ and McHugh J, Gaudron, Gummow and Hayne JJ and Callinan J, I would argue 
that all employed a method of interpretation that most closely resembled moderate 
originalism. Unfortunately, as will be later discussed, Kirby J failed to properly 
address the methodology used by his brethren by conveniently characterising the 
interpretation debate in Brownlee as a battle between extreme originalism and non- 
~ r i ~ i n a l i s m . " ~  It clearly was not. While the other members of the Court thought it 
'appropriate . . . to have regard to the position in the colonies at Federation . . . [i]t 
was not undertaken for the purpose of psychoanalysing the people who were 
involved in framing the Constitution. It was undertaken because the exercise upon 
which the court was embarked involved ascertaining the meaning of an instrument 
which came into being in a certain manner, at a certain time, and for a certain 
purpose."96 [Emphasis added.] In other words, the majority sought the framers' 
enactment rather than application (subjective) intentions for s80 -the aspect of 
moderate originalism that Goldsworthy has argued allows for constitutional 
evolution while remaining faithful to its original, intended meaning.'97 According 
to Gleeson CJ and McHugh J, 'it would be wrong to attribute to its reference to the 
procedure of trial by jury a meaning which treated as frozen in time all the 
incidents of the procedure as they were known at F e d e r a t i ~ n . " ~ ~  It was therefore 
imperative to employ a method that proclaimed fidelity to the original, intended 
purpose of s80 while providing room for constitutional evolution. 

In order to ascertain the original, intended purpose of s80, the judgments of 
Gleeson CJ and McHugh J, Gaudron, Gummow and Hayne JJ and Callinan J cited 
historical evidence to indicate that before Federation there was State legislation 
that permitted both the delivering of a verdict from a jury with fewer than 12 
members and the separation of jurors upon retiring to consider their verdict.'99 
Presumably this was done in the belief that an understanding of the purpose of s80 
in 1900 enabled the court to objectively identify the essential characteristics of trial 
by jury that were fixed for all time at ~ederation.~" This is despite the concession 
that 'all the incidents of the procedure as they were known at Federation' were not 

195 Kirby states that '[elither one adheres to the historical notions of 1900, and takes the mind back 
to what the li-amers knew and understood about jury trial, or one accepts that the constitutional 
expression must be given a "contemporary" meaning, as befits a "modern democratic society".' 
Id at 333 See further paragraphs 333-338 and 34 1-342 where Kirby J arrives at his conclusions 
by examining each issue from the perspective of an extreme originalist and a non-orig~nalist. 

196 Hroic.17lee. above n4 at 346 (Callinan .l), 304 (Gleeson CJ & Mctlugh J). See also Gaudron, 
Gummow & I laync JJ at 3 l 5  

197 See text h l low~ng  n123, above. 
198 Hroic,nlee. above n4 at 304. 
l99 On the issue of a reduced jury delivering a verdict sec id at 306 (Gleeson C.1 & Mc'lugh J), 3 16- 

3 17 (Gaudron. (iummow & Hayne JJ), 347-349 (Callinan S).  On the issue ofjury sequestration 
see 307-308 ((;leeson CJ & McHugh J), 315-3 16 (Gaudron, Gummow & Hayne JJ), 350 
(Callinan 1). 

200 The analysis undertaken in the judgments of Gleeson CJ & McHugh J. <;audron, tiummow & 
I layne JJ and C'allinan J sought to ascertain those aspects of s80 that were essential (that is, 
unchangeable) and those that were non-essential (that is, capable of evolving). See id at 304 
(Gleeson C'J & McHugh J). 314.3 15 (Gaudron, Gummow & Hayne JJ), 346. 350 (Callinan J) 
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'frozen in time' in 1 9 0 0 . ~ ~ '  In other words, the non-essential characteristics of ss0 
were capable of evolving 'to respond to changing circumstances and conditions 
over time'.202 But engaging in this kind of deductive reasoning from the historical 
record is problematic. The historical record of colonial legislation and convention 
debates is incomplete and provides little if any instructive guidance as to what the 
framers might have objectively intended to be the essential and inessential 
characteristics of the institution of trial by jury.203 However, despite what Kirby J 
argued, the problem is not, for example, that the pre-federation legislation and 
historical evidence were fashioned to pretend 'that the framers of the Constitution 
would have contemplated separation during deliberation as a feature of jury trial 
as they conceived it.'204 The other members of the Court did not search for or treat 
as determinative the subjective intentions of the framers.205 Instead, they sought 
the framers' objective intent or purpose, and there is the rub. It is a method of 
interpretation that involves an artificial process of reasoning, one that requires a 
series of judicial choices to be made based on an incomplete and ambiguous 
historical record before a hard constitutional case can be resolved. However it may 
be characterised, it cannot reasonably be denied that determining the original 
intent or purpose of s80 and those characteristics essential to trial by jury as 
guaranteed under the Constitution from an incomplete and ambiguous historical 
record involves judicial choice. Although this cannot be avoided it should neither 
be denied nor disguised as dispassionate and objective legal analysis. 

An unfortunate aspect of the judgment of Kirby J is his unwillingness to 
directly address the methodology of the other members of the Court that, as earlier 
submitted, most closely resembled moderate originalism. He posited that: 

Eithcr one adheres to the historical notions of 1900. and takes the mind back to 
what the framers knew and undcrstood about jury trial. or one accepts that the 
constitutional expression must be given a "contemporary" meaning, as befits a 
'.modern democratic 

201 Id at 304 (Gleeson CJ & McHugh J )  
202 I b ~ d  
203 Seeaboken130a t  107-111 
204 Broitnlee above n4 at 336 (Klrhy J)  
205 See ~d at 304 (Gleeson CJ & McHugh J), 317 (Gaudron, Gummow & Hayne JJ) In thls part of 

the judgment thew Honours endorse Grove J's passage from the Court of Crlmlnal Appeal 
judgment In R v Broivnlee (1997) 41 NSW1 R 139 at 145-146 'In my vlew an understandtng 
and construction should be glven to the words In F 80 that the tramers of the const~tut~onal  
guarantee rntended that a lury exerclse Its funct~on w~thout  fear o r  tavour and w~thout  undue 
Influence In the context of communlt). standards and expectations as  current from tlme to tlme ' 
[L lnphasls added ] It 15 ~ b m i t t e d  that the judgment o t  Gaudron, Clummow & tlayne JJ can only 
be satlstactor~lq explained ~f we assume that theq were referrlng to the objective rather than 
sublectlve lntentlons of the framers If theq mere In fact referrlng to the subjective lntentlons of 
the framers (extreme o r~g lna l~sm)  I would argue that thew conclus~ons were erroneous for the 
reasons outltned by Klrby J In B~oitnlee above n4  at 338-343 

206 Ida t  333 
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The extent of Kirby J's response to the modem forms of originalism as a theory 
of constitutional interpretation was his claim that 'a hybrid approach is 
intellectually in~oheren t . '~~ '  To effectively dismiss the reasoning of his brethren 
in this manner is not particularly instructive. Moderate originalism is not 
intellectually incoherent. Indeed, the conclusions reached in Brownlee can be 
explained by the distinction drawn by moderate originalism between the framers' 
application and enactment intentions; notwithstanding that such an approach 
reasons from the dubious assumption that the framers' enactment intention can be 
identified. As my discussion in Part 1 ofthe paper highlighted, the real problem is 
that the utility of moderate originalism as a theory of interpretation is significantly 
diminished by the complexity and uncertainty of its application and the difficulty 
of reconciling a theory that provides for constitutional evolution without forsaking 
fidelity to the original, intended meaning of the framers. In addition, as I have 
endeavoured to show through the analysis of the judgments of Gleeson CJ and 
McHugh J, Gaudron, Gummow and Hayne JJ and Callinan J in Brownlee, the 
resolution of hard constitutional cases using moderate originalism (or any other 
modern form of originalism) cannot disguise that these decisions necessarily 
involve judicial choice. Gleeson CJ and McHugh J were correct when they stated 
that the 'only power of the judiciary, which has its source in the Constitution, is to 
give effect to the meaning of the ~ o n s t i t u t i o n . ' ~ ~ ~  But that meaning cannot be 
objectively discovered by fusing diligent historical analysis with contemporary 
legal principle. At some point it requires judicial choice. What informs that choice 
is the hallmark of a theory of constitutional interpretation. As I have earlier stated, 
non-originalism at least acknowledges these choices and, when applied 
appropriately and with rigour, can resolve hard constitutional cases in a manner 
consistent with the common law method, popular sovereignty and the text and 
structure of the Australian Constitution. 

In summary, it is submitted that an appropriate and defensible methodology for 
resolving hard constitutional cases is as follows: 

When faced with a novel constitutional question or textual ambiguity or 
uncertainty, the text of the Constitution should be given a natural reading in 
light of its history and structure. Importantly, this structure includes federalism, 
responsible govemment, representative democracy, the rule of law and the 
implied constitutional rights. Moreover, the Constitution must be read against 
a backdrop of the whole law. This includes the principles and doctrines of the 
common law and relevant statutory pronouncements. Notwithstanding that the 
High Court is not bound by its earlier decisions, the stability of our 
constitutional arrangements and its continuing authority as a fundamental 
institution of govemment depends on the High Court giving appropriate weight 
to considerations of stare decisis in its constitutional jurisprudence. 

If such an approach proves inconclusive then non-originalism has a legitimate 
and appropriate role to play. The values and aspirations of contemporary 
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Australians should be evaluated and applied in the resolution of that hard 
constitutional case. I have earlier outlined possible ways for a court to evaluate 
those values and aspirations.209 

In addition, if the text of the Constitution permits an interpretation that 
comports more closely with the values and aspirations of contemporary 
Australians, that interpretation is to be preferred even when at odds with the 
intentions of the framers. 

3. Indirectly Rejuvenating The S80 Guarantee 

Having regard to the history of indictments and to the purpose intended to be 
serhed by s80. that section has certainl) been given a very narrow interpretation, 
so narrow that the safeguard may be rendered illusory at the will of the very 
Parliament \+hose action it was intended to restrict by safeguarding the rights of 
the citlzen. If anyone is posse~sed of an ambition to f i l l  up "gaps" in the 
Constitution by restoring safeguards to the people, he [SIC] may start by 
endeavouring to secure that the right of trial by jury in serious cases should be 
made e~fec t ive . "~  

It is submitted that, so far as the text permits, the dissenting judgment of 
Brennan J in Kingswell represents the outer-limit of the constitutional guarantee 
that ss0 can provide. For the reasons I have discussed in Part 2, the hurdle posed 
in s80 by the words 'trial on indictment' and the absence of the phrase 'serious 
offence' cannot legitimately be overcome by constitutional interpretation.211 But 
the judgment of Brennan J is small consolation to those who seek a construction 
of s80 that provides Australians with a substantive constitutional right and a fetter 
on the legislative power of the Commonwealth when determining how its criminal 
offences are to be prosecuted. For as Gibbs CJ, Wilson and Dawson JJ noted in 
Kingswell: 

To understand s80 as requiring the Parliament to include In the definition of any 
offence an) factual ingredient which would hace the effect of increasing the 
maximum punishment to which the offender would be liable would serve no 
useful constitutional purpose: indeed the Parliament might feel obliged to provide 
that some offences. which would otherwise be made indictable. should be triable 
summari~y."' 

It is therefore submitted that we must turn elsewhere to seek possible methods 
of rejuvenating the s80 guarantee. 

209 See text following n58-65 above 
21 0 Evatt above n40 at 65 
21 1 Compare above 11130 at 107-1 13 S1mp5on & Wood suggest that, based on the Convent~on 

Debates, textual anib~gu~ty and the need to glve s80 a r~ghts-protect~ve construction the terms 
t r~al  on lndlctlnent and offence may have some fixed objecttve meanlng 

2 12 Above n9 at 277 
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A. Offetzces against tlre Customs Act, characterisation and tlte role of 
proportio~z(11ity 

(i) Q fe t~ces  uguinst the Customs Act 

In  Redfern t. Dunlop Rzibher Azi.~truliu Ltd, Menzies J outlined the power conferred 
on the Commonwealth Parliament by s5 l(1): 

It is a po\ \er  to  make l a n s  n i t h  respect to  ocerseas trade and commerce  and. 
subject onl). to  express limitation. it extends to  forbidding inter-state or  overseas 
trade or  commerce itself or  an) thing occurring in or  d i r e c t l ~  affecting such trade 
o r  

When asked to consider the constitutionality of the offence created by 
s233B(l)(ca) of the Cz/stonis Act 1901 (Cth) in Milicevic v Campbell, the High 
Court endorsed the view of Menzies J regarding the scope of the trade and 
commerce power: 'Section 51 (i) of the Constitution is the source of the 
Commonwealth power to prohibit the importation of goods into ~ u s t r a l i a . ' ~ ' ~  

However, for three of the four judges in hlilicmic the actual offence created by 
s233B(I)(ca) was sourced to the incidental aspect of the trade and commerce power: 

It is a Lalid exercise o f  the l e g i s l a t i ~ e  p o u e r  incidental to the power granted by 
s51(i)  to  make the possession in Australia n i thou t  reasonable e\cuse o f  narcotic 
goods an offence punishable under the Customs Act  1901-1971. That  clearly is 
an appropriate means  o f  excluding narcotic substances. a s  defined in s 3  o f  the 
Customs Act  1901-1971 ( a s  amended b) the Customs Act (No.  2) 1971 ). from the 
channels o f  trade and cotnrnerce n i t h  other countries."' 

Consequently. through parity of reasoning. it would prima facie appear that the 
incidental aspect of s5 1(i) similarly supports ss233B and s235 of the Customs Act, 
the provisions challenged in Kingsfi,ell and Cheng. This is consistent with the view 
that '[tlhe constitutional basis of the Crimes Act 1911  and offence provisions in 
other Commonuealth legislation is found in the express incidental power in s 
5 l(xxxix) ofthe Constitutioli, or in the implied incidental powers contained within 
other heads of power.'216 But how does the court determine that a law is supported 
by the implied incidental aspect of a power? This has been the subject of robust 
judicial debate in recent times. 

- -pp 

213 (1963) IIOCLR 194 at219-220. 
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(ii) Charucterising the scope of implied incidental powers 

Dixon CJ defined the  scope o f  implied incidental powers in the  following way:  

[ E l v e ~ t h i n g  L~hich is incidental to the main purpose of a pouer  is contained 
within the pouer itself so that it extends to matters which are necessary for the 
reasonable fulfilment of the legislatile pouer over the sub.ject 

However,  later statements made  by the court  have suggested that matters 
contained in a law need not be  necessurj) t o  be  supported by the  implied aspect of 
a power: 

[T]o bring a la\\ uithin the reach of the incidental scope of a pouer. it is enough 
that the prolision is rrppropl.~nre to effectuate the exercise of the power: one is not 
confined to nhat  is necessaQ for the effecthe exercise of the pouer.2'8 
[Emphasis added.] 

When  considering whether an  impugned law is sourced t o  the  implied 
incidental aspect of a power, the  difficult task for  the  court  is t o  determine those 
matters that a re  appropriate to  effectuate the  exercise o f  that power.  In Nationwide 
News Pty Ltd v Wills, Mason CJ proposed a test involving the  notion of 
proportionality t o  assess constitutional validity: 

First. that. even if the purpose of a law is to achieve an end within power. it will 
not fall uithin the scope of what is incidental to the substanthe power unless it is 
reasonably and appropriately adapted to the pursuit of an end within power, ie, 
unless it is capable of being considered to be reasonably proportionate to the 
pursuit of that end. Secondly. in determining whether that requirement of 
reasonable proportionality is satisfied. it is material to ascertain whether, and to 
what extent. the law goes beyond what is reasonably necessary or conceivably 
desirable for the achievement of the legitimate ob,ject sought to be attained and. 
in doing so. causes adverse consequences unrelated to the achievement of that 
object. In particular. it is material to ascertain whether those adverse 
consequences result in any infringement of fundamental values traditionally 
protected by the common law. such as freedom of expression.219 

21 7 Burton v Honan (1 952) 86 CLR 169 at 177 (Dixon CJ). 
2 18 .Iatromt~rde. above n92 at 27 (Mason CJ). 
21 9 Id at 30-3 1. The notion of reasonable proportionalit) u a s  first used in this manner by Mason 
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( I  996) 7 PLR 2 12: Jerenig Kirk. 'Constitutional Guarantees. Characterisation and the Concept 
of Proportionality' (1997) 21 .\Il,'LR l :  above n81 at 53-54. 
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Dawson J rejected the Mason approach and denied that proportionality had any 
role to play in the characterisation process when implied incidental powers were 
involved: 

['l'lhc conccpt of reasonable proportionality is of limited assistance where 
purposive powers are not involved and the danger in employing it is that it invites 
the court to act upon its view of the desirability of the impugned legislation rather 
than upon the connexion of the legislation with the sub.ject-matter of the 
legislative po\ver.2'0 

In CunlIff'e v ~ o r n r n o n w e a l t h ~ ~ '  and Leask v ~ o r n r n o n w e a l t h ~ ~ ~  the court 
continued to debate the role (if any) of proportionality in the characterisation 
process when a law depends on the implied incidental power for validity. However, 
in Leask the court accepted the view of Dawson J that only one test existed for 
characterising Commonwealth laws: 

[I]t is my view that the relevant test of the validity of a law made under one of the 
substantive heads of power in s51 ofthe Constitution is that of sufficiency of 
connection with its sub.ject matter. That is so whether or not in characterising the 
law it is necessary to invoke the implied incidental power.'23 

Notwithstanding its acceptance of a single test, it is difficult to draw definitive 
conclusions from Leusk on the role of proportionality in the characterisation 
process as the impugned law in that case (at least for a majority of the court) did 
not rely on the implied incidental power for its validity. However, Brennan CJ, 
Toohey and Gummow JJ favoured the view of Dawson J~~~ while Gaudron, 
McHugh and Kirby JJ indicated support for the characterisation technique used by 
Mason CJ in  ati ion wide.^^" 

Justice Kirby seemed to advocate a role for proportionality in the 
characterisation process far broader than anything proposed by Mason CJ in 
Nationwide: 

It is difficult. in principle, to embrace the proposition that proportionality might 
be an appropriate criterion for some paragraphs of s51 of the Constitution yet 
impermissible in respect of others. The same basic question is in issue in every 
case: namely where the boundar~ of federal constitutional power lies.226 

In any event, the issue as to the role of proportionality in the characterisation 
process remains far from settled. Especially with Brennan CJ, Dawson and Toohey 
JJ having left the court sinceaLeusk. It is, however, submitted that problems exist 

. - - - 
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with the characterisation approach of Dawson J when implied incidental powers 
are involved. In Leusk he stated: 

No doubt as onc movcs closer to thc outcr limits of a po\cer, thc purpose of a la\\ 
which lies at"t1ic circumference ol'thc subject [matter ofthe poucr] or can at best 
be only incidental to it" [/lnnX 2'citioncrlkalion ('cue] beco~ncs important, because 
"by divining the purpose of a la\c fiom its efrect and operation. its connection 
with the subject of thc power may appear more clearly" [C'zo~liljL.]. T"rpose" in 
that connection is merc l~  an aspect of \\hat the law does in fact and the test 
remains one of sufficient connection. If that connection is cstablished. it matters 
not ho\c ill-adapted. inappropriate or disproportionate a la\c is or may be thoi~ght 
to he [('lln~ifi].''~ 

I understand this to mean that, for example. with respect to the Czlstoms ,4ct, it 
is a law that regulates goods imported into and exported from Australia. This 
clearly falls within the subject matter of s5 I(i). The offences created by ss233B 
and 235 are part of the means chosen by the Commonwealth to implement this 
constitutionally permissible purpose. Therefore, it matters not to the 
constitutionality of ss233D and 235 if they be measures considered ill-adapted, 
inappropriate or disproportionate to this purpose. If a sufficient connection 
between the law and s5 1 is established 'the proportionality or appropriateness of 
the means sclected by the Parliament to achieve the end in view are matters for it 
alone.'228 But this provides no answer to the characterisation problem for implied 
incidental powers, it merely restates the question. It tells us nothing of how that 
sufficient connection is injuct established when considering a law (or provisions 
in a law) that rely on the incidental aspect (or circumference) of a power for 
validity. I have similar difficulty with his Honour's later observation that 'the 
disproportion of a law to an end asserted to be within power may suggest that the 
law is actually a means of achieving another end which is beyond power.'229 I 
understand this to mean that in some circumstances the circumference of the 
subject matter of a power can be located by identifying measures that are 
disproportionate. But this simply begs the same question: how does one in the first 
place determine when measures are disproportionate? Some criterion of validity is 
required to assess proportionality. For it is answering this difficult question that 
will ultimately determine whether a law is 'appropriate to etfectuate the exercise 
of the power'230 and is consequently supported by the implied incidental power. 
In addition, the later observation of Dawson J may be hard to reconcile with his 
earlier claim that for the purposes of characterisation ' i t  matters not how ill- 
adapted, inappropriate or disproportionate a law is or may be thought to be.'23 ' But 
in some circumstances, on his own reasoning, it clearly does matter. With respect, 
it is submitted that the basic flaw in the approach of Dawson J is to upply the 
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characterisation test in the same manner 'whether or not in characterising the law 
it is necessary to invoke the implied incidental power'.232 Although each 'head of 
power is but one grant of power'233 and though 'the relevant test of the validity of 
a law ... is that of sufficiency of connection with its subject matter',234 an 
additional consideration comes into play when a law seeks to invoke the implied 
incidental power for its validity. In these circumstances there can only be a 
sufficient connection with a law and the subject matter of a power when the matters 
contained in the law are appropriate to effectuate the head of power.235 The 
determination of what ultimately is appropriate is not a matter for the Parliament 
alone. No doubt the characterisation of 'incidental' laws takes the court into 
uncomfortable terrain. But it is terrain that cannot be avoided and must be 
traversed, for it goes to the heart of the court's duty to determine 'where the 
boundary of federal constitutional power lies'.236 

The role of proportionality and purpose in this difficult characterisation process 
remains unresolved. However, it is submitted that McHugh J in Leask best explains 
their relevance: 

Where . . . the dominant sub.ject matter of an impugned law is not itself a head of 
federal power. but that law has ostensibly been passed to achieve some purpose 
falling within a subject of Commonwealth pouer. the sub-test of proportionality 
may sometimes prove helpful in determining whether the sub.iect matter of the 
impugned law is sufficiently connected to the subject of federal power.237 

For example, the dominant subject matter of ss233B and 235 - making it a 
criminal offence to be in possession of narcotic goods - is not itself a head of 
federal power. But these laws have ostensibly been passed to achieve a purpose 
falling within a subject of Commonwealth power. In this case, that purpose is to 
ensure there is a regime of criminal sanctions to prohibit and punish the 
importation of narcotic goods into Australia, a subject that falls within the trade 
and commerce power.238 The test of proportionality is invoked to determine 
whether these laws are appropriate and adapted to achieve that purpose. 

It is in this context that the role of proportionality in the characterisation 
process regarding implied incidental powers should be understood. It is not an 
invitation for 'the court to act upon its view of the desirability of the impugned 
legislation'.239 Although, no doubt the further one moves away from the core 
subject matter of a power the more difficult the characterisation process becomes. 
As Kirby J explains: 

Id at 605 (Dawson I )  
Id at 602 (Dauson J )  
Id at 605 (Dauson .l) 
Nu/~oniirde. above n92 at 27 (Mason CS) 
Above n222 at 635 ( K ~ r b y  J )  
Id at 616 (McHugh S )  
See text fo l low~ng n215. above 
~"vafroni~ rde. above 1192 at 89 (Dawson S )  
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IJnavoidabl>. such decisions inholve an exercise of judgement. It is futile to 
pretend that \vords and phrases are sulficient. uithout more. to yield the solution 
in ever) case ... 1)isagreement exists because dillrent ~udicial minds see thc 
boundaries of constitutional po\vcr ditTcrcntlq located."0 

Proportionality is 'offered in the hope of supporting a principled, consistent 
and predictable decision in a disputed case of constitutional cha ra~ te r i sa t ion ' .~~~  
To be sure, having to determine when a law is appropriate to effectuate a purpose 
within the subject matter of a power involves the court in a difficult balancing 
process. But the court is no stranger to the notion of proportionality in the process 
of characterisation. It has acAnowledged its role when it is asserted that a law is 
sourced to a purposive powe?42 or when 'a law is said to fall foul of a 
constitutional limitation on legislative power'.243 For these reasons it is submitted 
that proportionality is a legitimate and ncces5uty tool for testing the validity of a 
law that lies at the circumference of a power. 

It is submitted that the approach employed by Mason CJ in Natronw~de is to be 
preferred. It remains the most detailed and principled exposition of what the court 
should consider when determining the scope of implied incidental powers. But, as 
Jeremy Kirk has pointed out, this notion of proportionality 

involves the reconciliation of principle4 and interests which are in conflict or in 
tension. In this context the interests being balanced are the achievement of a 
legitimate government purpose (nhich must bc sulficientl> connected to the 
relevant polzer) and the adherse effects on particular identilied interests.234 

In Nution~lrde, Mason CJ stated that part of the proportionality test involved 
assessing the adverse consequences of a law unrelated to the achievement of a 
legitimate object. .In particular ... whether those adverse consequences result in 
any infringement of fundamental values traditionally protected by the common 
law, such as freedom of expression.'245 

But as Kirk has correctly noted: 

The protection of rights and interests involved in the concept is not a necessary 
part of testing the link. but nor is it inconsistcnt with doing so. Such a signilicant 
shift should have been carcl'ull> considered and,ustificd. h o i ~ e v e r . ' ~ ~  

240 Above n222 at 636 ( K ~ r b )  S )  
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While the scope of this paper precludes a detailed treatment of this important 
issue, it is submitted that the Mason concept of proportionality can be justified for 
the following reasons: 

The Mason approach is peculiarly suited to the characterisation of laws seeking 
to invoke the implied aspect of a power. These laws must be appropriate and 
adapted to the achievement of a purpose that falls within the subject matter of 
a power. It is submitted that for a law to be appropriate and adapted to the 
achievement of a purpose it must be both eJective and reasonable. The first 
part of the inquiry - whether a law is effective in achieving its purpose - is 
straightforward enough. but assessing whether it has done so reasonably is 
more problematic and question begging. How can a law's reasonableness be 
measured in a principled manner? A law will be reasonable if the measures it 
adopts for achieving its desired end are sensible, logical and not excessive. 
Such an inquiry lends itself to the balancing process that characterises the 
Mason concept of proportionality. Importantly, balancing the benefit of a law 
against its cost in terms of whether it infringes any fundamental values 
traditionally protected by the common law is entirely consistent with the view 
that 'common law principles and doctrines can be used to give content to, and 
to control the understanding of constitutional notions.'247 This is not an attack 
on parliamentary supremacy nor a constitutionalising of common law rights. 
We do well to remember that the legislative options available to the Parliament 
at the circumference of a power are not unlimited. Only those laws that are 
appropriate and adapted to achieve their purpose are constitutional. In this 
context. assessing the appropriateness of a law against the backdrop of the 
principles and doctrines of the common law provides a principled guide to 
assist in this difficult process of characterisation. 

Moreover, in addition to being consistent with the established approach to 
constitutional interpretation detailed above, the Mason concept of 
proportionality at least acknowledges and explicates the judiciul choice that is, 
for the most part, inherent in the concept of proportionality. When a court is 
asked to determine whether a law is appropriate and adapted to achieving its 
ends, its characterisation task requires the reconciliation of competing 
interests. Such a process necessarily involves some qualitative assessment of 
the law. It is not say that a court makes a subjective judgment as to the virtue 
or integrity of a law as might a Senate Committee or Law Reform Commission. 
However, it is submitted that deciding whether a law reconciles the competing 
interests in a manner that is effective and reasonable is to make some 
assessment of that law's quality. 248 The challenge is to make that assessment in 
a mannerthat is structured and principied. It explains and. it is submitted,justifies 
why Mason CJ opted to measure the law's effect against concepts and notions 
peculiarly within the province and expertise of the judiciary - fundamental 
common law rights. This concept of proportionality provides a structured and 
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principled method for making that difficult qualitative assessment. Moreover, 
its articulation of the factors that influence that assessment promotes a more 
open and accountable exposition of the judicial function involved in 
characterising laws that invoke the incidental aspect of a power for validity. 

Sarah Joseph and Melissa Castan have suggested that the increased 
prominence of proportionality in Australian constitutional law may be a 
judicial reaction to the inability of traditional common law safeguards such as 
responsible government to adequately protect the citizenry from governmental 
excess.249 They argue that 'the High Court may perceive that a greater degree 
of judicial scrutiny of governmental legislation is necessary to safeguard the 
interests of the governed.'250 If this is the case then it is logical and justified 
for the court to consider the impact a law may have on fundamental common 
law rights in determining whether it is appropriate and adapted to achievement 
of a purpose within the subject matter of a power. 

(iii) Sections 233B and 23.5 o f  the Customs Act 

Now turning to the impugned provisions in Kingswell and Cheng, I will suggest 
that if one characterises ss233B and 235 using the approach of Mason CJ in 
Nationwide, there is an argument that casts doubt as to their validity. This argument 
may in turn indirectly rejuvenate the guarantee provided by s80 of the 
Constitution. 

As earlier discussed, the main purpose of the Customs Act is to regulate goods 
imported into or exported from Australia. It is therefore necessary for the Act to 
contain criminal sanctions to facilitate effective regulation. As Jacobs J explained 
in Milicevic v Campbell in relation to s233B(I)(a): 

Importation is a part of trade and commerce \\ith overseas countries. It appears to 
me that the purpose and effect of the paragraph is to deal with one aspect of that 
sub,ject matter. It is a pro\ ision which is /,ecogni:ably ancillary to the matter of 
importation. It gives practical effect in one important respect to the purpose of 
prohibiting the import of goods of the prohibited kind, namely. the prevention of 
the presence of such prohibited imports in ~ u s t r a l i a . ' ~ '  [Emphasis added.] 

lfthe majority ofthe Court in Milicevic is correct and these criminal provisions 
are sourced to the incidental aspect of s51(i), then these measures must be 
appropriate and adapted to effect the purpose of the Customs Act - the regulation 
of goods imported into and exported from Australia. 

Section 233B creates a number of narcotic offences. Section 235 establishes a 
penalty regime in relation to those offences with four levels of maximum penalties. 
Even if the High Court in Cheng was correct when it found that s235 created no 
new offences,252 it cannot be disputed that the Parliament displaced a fundamental 

249 Sarah Joseph C% Mel~ssa Castan Fede~ulCo~~s/itzrtronul Lmt A Conten2porur) Ire11 (2001 )at  377 
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rule of the common law; namely that it is the role of the jury to determine disputed 
facts.253 As Kirbq J noted in Cherzg, the consequence of s235 is that a 
'determination [by judge alone] can convert the "offence" from one carrying a 
maximum penalty of two years imprisonment to one carrying the highest penalty 
known to our law. namely life imprisonment'.253 

Employing the Mason concept of proportionality, the relevant question 
becomes whether the measures adopted in s235 are reasonably and appropriately 
adapted to the regulation of goods imported into or exported from Australia? It is 
certainly arguable that s235 goes significantly 'beyond what is reasonably 
necessary or conceivably desirable for the achievement of the legitimate object 
sought to be attained and, in doing so, causes adverse consequences unrelated to 
that ~ b j e c t ' . ~ "  The adverse consequence of s235, unrelated to the regulation of 
goods imported into or exported from Australia, is the removal of certain facts 
from jury consideration, that if established, dramatically increase a person's 
sentence. It results in the infringement of a fundamental rule traditionally protected 
by the common law; that the role of the jury in the prosecution of indictable 
offences is to determine disputed facts. 

As Kirby J noted in Leask: 

The law. or part of it. ma) lose the qualitb of sufficient connection with the 
constitutional head of pouer. Put another \\al. it may be so disproportionate to the 
legitimate attainment of the subject matter of the grant of power as to take it 
outside that grant. When that happens the boundarq of constitutional validity uil l  
have been passed.'56 

On this reasoning it is at least arguable that s235 is not supported by the 
incidental scope of s5 I (i). Consequently. the guarantee provided by s80 could be 
indirectly rejuvenated by requiring that, in the prosecution of an indictable offence 
against the Commonwealth, any disputed fact is to be determined by the jury. 

However, it begs the question: what would be within the incidental scope of the 
power conferred by s5 1(i)? On one, admittedly extreme view, it could be argued 
that removing any fact from jury determination that has the potential to increase a 
person's sentence would not be an appropriate and adapted legislative measure. 
The reaction of the Parliament to the High Court adopting such a view would be 
understandably hostile. For, in effect. it constitutionally prohibits the drafting 

253 Allhunl 'S (,use ( 161 I )  8 Co. Rep at f 155. 'ad quaestionem fact1 non respondent judices: Ita ad 
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Co~?i~nentur~es on the La11,s ojEngland (first publ~shed 1765. 1992). bol 3 at 379-38 l: William 
Forsyth. I frs to~y of Tr~ul  b?. J t q  ( 1852)  at 259: 2ferropol1run RarI11,uy CO v Jackson ( 1877) 3 
App Cas 193 at 197 (L.ord Cairns 1.C): 'The facts are for you arid the lau  is for me':  Devl~n.  
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technique utilised in s235. Moreover, funding of the judiciary by the executive 
would have to increase with the longer trials that would most likely result. 

So, in terms of protecting individual rights, would High Court endorsement of 
such a view do more harm than good? The Parliament would no doubt seek to 
combat the situation by drafting its criminal provisions to avoid these adverse 
consequences. For example, it would appear that if the ss233B and 235 offences2j7 
were only triable summarily, the adverse consequences to the Parliament and 
executive described would be avoided. The current infringement of the 
fundamental rule traditionally protected by the common law occasioned by s235 
would no longer occur. Moreover, assuming the High Court continued to endorse 
the orthodox view of s80, Parliament could go significantly further using the same 
technique. It could, for example, amend s4J of the Crimes Act 1914 (Cth) to state 
that only Commonwealth offences punishable by life imprisonment cannot be tried 
summarily.258 Such legislative action would, in effect, make s80 a dead letter. 

However, it would be open to the court to employ the same approach outlined 
above to invalidate such extreme legislative action. In other words, it could reason 
in the following manner: 

The legitimate object of any Commonwealth offence is to regulate an area of 
activity through the provision of criminal sanctions should illegality arise from 
those activities. 

Making the overwhelming majority of Commonwealth offences only triable 
summarily is not a measure, for the most part, reasonably and appropriately 
adapted to that legitimate object. It goes 'beyond what is reasonably necessary 
or conceivably desirable' for the achievement of the legitimate object sought 
to be attained and, in doing so, causes adverse consequences unrelated to that 
~bject ' .~ ' "  

The adverse consequences of such legislative action (unrelated to that object) 
is depriving of a jury trial all persons accused of Commonwealth offences, save 
those that carry a maximum penalty of life imprisonment. 

The adverse consequences result in the infringement of a fundamental rule 
traditionally protected by the common law: that is, the common law right to 
trial by jury for serious criminal offences.260 

- 
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v The Queen (1993) 177 C'LII 541 at 559 (Mason CJ, I3rennan, Deane, Dawson, Toohcy, 
Gaudron & Mctiugh JJ); Krr~gsi~~el l .  above n0 at 299-300 (Ileanc S): Brown v The Queee above 
n40 at 203 (Deane S ) ,  21 1 (Dauson S) :  Srnger v C.7 (1965) 380 [IS 24 at 27 (per curiam): 
Blackstone. above n253. vol 3 at 379-381. vol 4 at 342-344; -In tlic case of every indictable 
offence the accused ha\ a right to trial by jurq ' L)evlin, abovc n40 at 129. 
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At first blush both Parliament and the executive appear the big losers should 
the court employ this reasoning. However, for the following reasons it is submitted 
that this approach constitutionally protects the right to trial by jury for serious 
criminal offences withozrt Parliament being denied the power to determine how 
niost Commonwealth offences shall be prosecuted: 

The Mason concept of proportionality would constitutionally prohibit the 
drafting technique employed in s235. Consequently. the additional fact(s) that, 
if proven, currently attract the s235 penalty regime (four maximum penalty 
levels) would become offences in their own right, separate from s233B. This 
would constitutionally realign the criminal law with its fundamental principle 
that, in the prosecution of an indictable matter, it is the jury that determines 
disputed facts. Indeed, one might suggest that if Parliament were prevented 
from using the 's235 drafting technique' to circumvent the s80 guarantee the 
recent judicial disquiet over the provision might quickly subside. Let us not 
forget that in Re Colina and Cheng, members of the High Court other than 
Justice Kirby expressed varying levels of concern about the current state of the 
s80 guarantee.261 And, notwithstanding claims by Barwick CJ in Li  Chiu 
Hsing v   an kin^^^ and earlier in Zarh v ~ e n n e d j ? ~ ~  that the construction of s80 
must be considered settled, it is an issue that refuses to quietly exit the 
constitutional stage.264 

It leaves undisturbed the present legislative regime that permits, unless the 
contrary intention appears, Commonwealth offences that cany a maximum 

--P-- 

261 A b o ~ e  n 2  at 397 (Gleesor~ CS & Gurnmo\\ S). When asked to reconsider the correctness o f  
A'ii~gsi~,ell. their Honours stated that 'even if the Cot~r.r 11,ei.e other11 ~ s e  niinded to do  so. the 
present \\ould not be an appropriate case.' [Emphasis added.] 'The intention of the framers so 
clearl) eipresscd. the long histon of summan proceedings for contempt and the recent 
considered judgement of t h ~ s  Court in Krngsit~ell bring me to the conclusion that s 80 o f  the 
Constitution does not require that the charge of contempt of the Family Court b) scandalising it 
bc tried h! jur)., noh1~rrhstandn7g that I shui.e soine of the conre/.ns e.r,ui.essed by Dixon and Evatr 
JJ in  Lo~tensteiiz and b ~ ,  Brennan J IF? A'rngs\t~ell': at 439 (Callinan J) .  [Emphasis added.]: above 
n l  at 266 (Gleeson CS. Gummo\\ &L H q n e  SS). 'If s 80 \\ere to be re-interpreted as a 
constitutional requirement for t r~a l  bq jurq in the case of all serious Common\\ealth offences. 
the occasion for d o ~ n g  so will he in a case. unlike the present. where there \+as a legislative 
denial of trial b? jur). and there arose in the conduct of the  prosecution issues susceptible oftrial 
b) j u n  Nor. in the ebents that happened. is this an appropriate occasion to reopen Kingsicell for 
the purpose of establishing that. in the case of a defendant \ \ho pleads not gull&. the statutor) 
scheme mandates a dibision of functions between j u n  and sentencing judge which is 
incons~stent nith s 80'; 279-280 (Gaudron S): 'It is not in issue in this case that the offence with 
uhicli the applicants were charged is an indictable offence to m!iich s 80 applies. It is. thus. 
unnecessan to consider those au tho r~ t~es  mhich hold that it IS for parl~ament to decide \+hat 
offences are to be tried on ~ndlctnient.' Her Honour at 282-283 held that 'S 80 operates to deny 
to the parlianient the po\rer to create a single offence with a range of different maximum 
penalties Lar) ing according to the circumstances of its commission \\liich, if disputed, are to be 
determined b) a judge and not the jur) '. 344 (Callman S): .It is i~npossible not to feel disquiet 
about a proposition that might leabe it entirel) for the legislature to define what is. and what 1s 
not to be an offence charged on indictment. and its element, ' 

262 Aho \en168a t  190-191. 
263 (1968) 121 C1.K 283 at 294 
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penalty of between 12 months and 10 years imprisonment to be tried either by 
jury or summarily with the consent of the prosecutor and defendant.265 
Commonwealth offences that are punishable by less than 12 months 
imprisonment would still only be tried summarily.266 

Importantly, it is submitted that this approach does not threaten the power of 
the Commonwealth to maintain an effective national regime of corporate 
regulation. As Gleeson CJ, Gummow and Hayne JJ noted in Cheng: 

In the area of commercial fraud (an area which hould be of particular importance 
if the regulation of the conduct of those concerned nith the management of 
corporations here to become a matter of Commonmealth lam) the capacity to 
prosecute some serious offences summaril~. at least with  the agreement of the 
accused. can contribute, on occasion. to the more effective administration of 
justice.'67 

That concern has become manifest with the passage of the Corporations Act 
2001 (Cth). The Commonwealth is now responsible for the formation of 
companies, corporate regulation and the regulation of the securities and futures 
industries throughout ~ u s t r a l i a . ~ ~ ~  

In addition, such an approach would not prevent the Parliament from making 
many complex corporate offences only triable summarily. Although the common 
law right to trial by jury for serious offences would be infringed, it may be that 
justice would be better served if these complex and costly mega-trials were heard 
by an expert judge or panel of judges, sitting alone.269 Consequently, such 

264 The orthodox view o f  s8O has attracted and continues to attract strong judicial criticism - see 
R v Federal Court of Bankruptcy: Exparte Loivensie~n, above n164 at 581-583 (Dixon & Evan 
JJ); K~ngs i~~e l l ,  above n9  at 285-296 (Brennan J), 296-322 (Deane J); Re Colina, above n2 at 
405-428 (Kirby J): Cheng. above n l  at 306-334 (Kirby J).  

265 Ci,iinesAct 1914 (Cth) ss4H & J.  
266 Subsection 4H. 
267 Above nl  at 270. 
268 The Corporations Act 200 I (Cth) and other associated federal legislation came into effect on 15 

July 2001. This followed the passage of State and Territory legislation referring to the 
Commonwealth their pouers with respect to corporations and their regulation pursuant to 
s5 I(xxxvii) o f  the Constitution. The Corporations Act 2001 (Cth) replaces the Corporations Act 
1989 (Crh) and the Corporations Lau ofthe ACT, and the corresponding legislation of the  States 
and the Northern Territory. as the statutory basis for the formation of companies, corporate 
regulation and the regulation of the  securities and futures industries in Australia. It is interesting 
to note that in Broicnlee, above n4 at 328-332 Kirby J declined to follow Broivn v The Queen, 
above n40, a majority decision o f  the Court that held that an accused cannot waive the 
requirements of s80. If an accused could uaive  the s80 guarantee (as urged by Kirby J)  it would 
allou for the summary trial of complex corporate crimes. This would also meet the concern 
expressed by Gleeson CS. G u ~ ~ i m o w  & Hayne JJ in Cheng, above n l .  

269 For further discussion on the management and prosecution of complex criminal cases see Justice 
Jeremy Badgery-Parker. 'The Criminal Process in Transition: Balancing Principle and 
Pragmatism - Part 11' (1995) 4 J J A  193; Justice Geza Santow, 'Corporate Crime: Complex 
Criminal Trials - A Commentary' ( 1994) 5 ClCJ280; Michael Rozenes, 'The New Procedures 
for the Prosecution of Complex Fraud: Will they Work?' paper delivered at the 28th Australian 
Legal Convention, Hobart. September 1993. 
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measures could be considered reasonably and appropriately adapted to the 
legitimate object of providing a fair and effective system of corporate regulation 
without going beyond what is reasonably necessary to achieve that object. 
Appropriately, in such situations, the court would, within reason, defer to the 
judgment of Parliament; an approach consistent with orthodox principles of 
chara~terisation.~~'  

4. Conclusion 
There are strong arguments on both sides of the interpretation debate and no theory 
of interpretation can claim a methodology that provides definitive solutions to the 
majority of hard constitutional cases. The very nature of these cases involves 
varying degrees ofjudicial choice. However, I have argued that if non-originalism 
is applied in a manner faithful to the text and structure of the Constitution, it is an 
appropriate and legitimate way to resolve hard constitutional cases. Moreover, 
non-originalism is consistent with and enhances the efficacy of popular 
sovereignty and open and accountable government in Australia. 

However, for non-originalism to take root as a legitimate theory of 
constitutional interpretation, its proponents must apply it rigorously and with 
restraint. It is submitted that the dissenting judgment of Kirby J in Re Colina failed 
in this respect. Consequently, it leaves non-originalism in Australia open to the 
most serious criticism levelled by modern originalists; that it is an invitation to 
'massive and unprincipled judicial creativity'. 

In any event, as the discussion in Part 3 of the paper has suggested, there may 
be an alternative method of rejuvenating the essence of the s80 guarantee without 
having to engage in judicial invention. Should the High Court employ the approach 
that I have outlined, the indirect rejuvenation of s80 would be achieved in a manner 
faithful to the text and structure of the Constitution without jeopardising the ability 
of the Commonwealth to administer a flexible and effective regime of criminal 
justice. 

270 See .b'aironwrde, above n92 at 28-29 where Mason CJ stated that 'it has long been accepted that 
it is for the Court to determine whether there is a reasonable connection between the law and the 
subject matter of the power and that this is ver). often largely a question of degree. In other 
words, the question of degree is not merely a matter for the Parliament: although the Court will 
give weight to the view of the Parliament, it is a matter for the Court in determining whether a 
reasonable connection exists.' 


