
WHAT IS ACCOUNT STATED? 

SAMUEL STOLJARt 

What is an account stated? What work did it do? What is its significance 
now? These questions bear some investigation: the more so, indeed, since a 
remark of Lord Abinger's appears even truer today than in his own day: "there 
is a good deal of confusion in the books on questions of account stated,-not 
the older books, but the modern ones."l 

I 
As the name shows, account stated has an obvious connection with the old 

action of account. In the thirteenth century the purpose of the latter was to 
compel manorial bailiffs to render accounts, usually before auditors who, though 
appointed by the manorial lord, had a power of arrest and with this power 
could therefore enforce compliance with the payment of an a c ~ o u n t . ~  A 
century later, the old action widens in scope when it begins to be used in cases 
of agency and partnership. At the same time, however, it also becomes settled 
that in this non-manorial sphere the auditors have no power of a r r e ~ t ; ~  and 
this was to have profound significance. In non-manorial or commercial situa- 
tions, not only would the account take place between the parties themselves or 
before auditors voluntarily accepted by them, but the amount thus accounted 
would have to be recovered by a separate action of debt, simply because these 
auditors could not enforce payment of the balance struck4 It  is at  this point 
that what became known as account stated separates from the action of account. 
For the latter becomes increasingly concerned not with the recovery of money 
but with establishing whether a defendant is accountable at all, while to speak 
of an account stated is as yet not to name an action, but rather to describe an 
activity, namely that the parties voluntarily accounted between themselves, and 
an accounting, moreover, that had certain legal effects. As the accounting involved 
a mutual set-off, it would constitute payment (technically described "payment 
by a retainer"), so as to extinguish or reduce a debtor's existing liability to the 
creditor? Again, the actual recovery in debt of the balance struck would bar 
further demands in respect of claims forming part of the same stated a ~ c o u n t . ~  

Soon other developments were to occur. When debt is being replaced by 
assumpsit, the question arises whether assumpsit will also lie on a balance 
struck. In Eagles v. which seems the first case, it is strongly argued that 
a mutual accounting cannot constitute a cause or consideration to support an 
assumpsit; yet assumpsit is held to lie. In Dalby v. Cookes assumpsit is again 
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approved, though the claim is recognised as traversable, that is, D might show 
that he has already discharged his liability, by, for example, paying off the 
balance found. This new assumpsit is quickly identifying itself not of the special 
but of the indebitatus kind, and for very good reason since what the plaintiff 
is trying to enforce is not an executory promise but an executed consideration, 
an existing indebtedness. Like other indebitatus counts, furthermore, this action 
too adopts abbreviated or abridged pleadings, more suitable for the recovery 
of ascertained amounts as distinct from the recovery of damages. As early as 
1587 a court remarks that it is customary to declare in such cases without the 
words "in considerati~ne";~ while in 1620, when objected that the plaintiff (P) 
merely declared in a general indebitatus count without showing how exactly the 
defendant (D)  was indebted, the court simply replies that "accounting together, 
and he ( D )  promising to pay was a sufficient cause of his action".1° In this 
way, also, account stated begins to mark itself off from other indebitatus counts, 
in that the present claim is not for money lent, or money had and received, or 
goods sold and delivered, but is a claim in respect of "several matters" that 
are "reduced to a sum certain", a sum appearing "upon the foot of the 
account".ll In this way, in short, this particular count not only assumes a 
special role, but account stated becomes its distinctive name. 

The association with assumpsit, however, created a specific difficulty that 
was to remain in debate for the next two hundred years. The question was how 
an accounting could amount to sufficient consideration. so- as to turn the - 
accounting into a binding agreement: was not any consideration here caught 
by the rule or ramifications of PinnePs Case?12 For might not the accounting 
render D liable for a lesser amount than the original debt? This difficulty, it is 
true, was of little importance so long as the question before the courts was still 
essentially procedural, namely, whether the action assumpsit could here be 
made to apply in lieu of the action of debt. But the difficulty became of direct 
importance when, very soon, the question arose whether the accounting would 
bar or estop the creditor from any further action, apart from recovering the 
balance struck. Indeed, this difficulty connected with another problem, and one 
far too little noticed hitherto. An accounting (to explain this further) could take 
two rather different forms. On the one hand, the parties could come together 
to determine their respective liabilities, liabilities which in money terms could 
be most uncertain so long as accounts were badly kept or payments were not 
in money but in kind. Here the accounting really became an agreement to 
liquidate what had so far been rather unliquidated claims. On the other hand, 
the parties might meet for something rather more clerical or arithmetical: more 
particularly, since P and D already knew the specific amounts they each other 
owed, their accounting simply became an occasion for a mutual set-off of fixed 
items or claims. Again, as bookkeeping became more common, which it did 
during the seventeenth century, an accounting would more often than not be 
of the second (arithmetical) than of the first (liquidating) kind. It follows that 
far from being an agreement to liquidate or discharge claims, an arithmetical 
accounting would merely amount to a restating of existing debts and liabilities. 

That such had indeed become the usual character of an account 
stated is also shown by another fact. Lord Mansfield pointed out that an 
account could be mistaken and that a court would hear allegations con- 
cerning the mistake.18 Obviously such a mistake could not arise unless the 
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accounting was arithmetical rather than liquidating in character. For while the 
parties might erroneously add up debts or bills, or forget a payment already 
made, they would not similarly err where, instead of counting, they first had to 
determine what to count by quantifying their respective claims. If, in the 
latter case, one could indeed talk of mistake, the mistake was one of motive 
rather than fact, and certainly not the kind of mistake which a court would 
(then as now) wish to rectify. In strict principle, therefore, what had become 
the more common form of account stated could not constitute a discharge. 
Hence D's outstanding liability could not be extinguished except by bond or 
deed, or by actual payment of the amount due, or by way of some recognised 
compromise; in short, by accord and satisfaction, the method of discharge 
applying to all debts. 

This general principle, though supported by some cases, remained less 
clear-cut than i t  should have been. This is due to Milward v. Ingram14 where 
the matter first arose. P sued D on an indebitatus assumpsit for 40 shi1lings.l" 
D admitted the liability, but said that he and P had accounted together for 
"divers sums" when D was found to be indebted to P in 3 shillings which he 
(D)  promised to pay, in consideration of which P agreed to discharge D 
entirely. The Court upheld this discharge. They admitted that i t  was not 
sufficient consideration to pay less than one's full debt, but they thought that 
this rule did not apply: it did not apply because the present accounting covered 
various items mutually owed, not just "one debt betwixt them".16 It is easily 
seen that this distinction between single and "divers" debts was hardly to the 
point, simply because Pinnel's Case really applied to both. But it is this 
distinction which later reappears, though meanwhile the decision itself was 
frequently disapproved.17 In Atherley v. Evans,1s for example, P and D settled 
their accounts relating to several debts, striking a balance of 512 which amount 
D paid to P. When P sued on the older debt, D pleaded that he had already 
paid. Rejecting this plea, the courts geatly stressed the broad principle that the 
paying of a lesser sum cannot discharge the larger debt. Thus the only effect of 
D's payment of the &12 was to reduce the amount still owing to P: the account 
stated, in other words, would operate not as a discharge but merely as a 
set-off between debtor and creditor. In this light, indeed, two statutes, known 
as the Statutes of Set-Off, 1728 and 1734,19 assume a particular relevance. As 
these Acts permitted the defendant or debtor to   lead appropriate deductions 
by way of defence, even without the parties having privately settled accounts, 
one can see how this reduced the usefulness of account stated as a separate 
preliminary. For the parties now could state their accounts in (so to speak) a 
procedural way, as they could now effect their set-off either in the course of 
exchanging pleadings or at trial in court. 

However, this drastic limitation of the scope of account stated was not 
really perceived. The belief rather ~ersisted that account stated continued some- 
how as before and, in any case, very much as a separate thing.=O There were 
two reasons for this. One simpler reason is that account stated had not only 
remained on the books, but that (as we shall shortly see further) in the early 
nineteenth century it was to revert to its first rde,  that of an action for the 
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recovery of money, a r6le which gave it a whole new prominence. Another 
reason has to do with the fact that, for the better part of the nineteenth century, 
the rules relating to Pinnel's Case came again to be regarded as unsettled and 
thus inviting circumvention wherever possible. In particular, consideration was 
seen as sufficient if a debtor, while paying less, could be said to give something 
"different" or to be compromising some "doubtful" claim. On this basis, it was 
not at all surprising that an account stated, too, should be regarded as settling 
upon something "different" or "doubtful", particularly (and these were but 
echoes of Milward v. Ingram) if the accounting related to "cross demands"'' 
or to "several items of claim on either side".22 On stricter analysis, of course, 
this was an entirely faulty approach. I t  was faulty (to repeat) because the mere 
settling of cross demands was nothing but arithmetical, a point at least 
implicitly recognised in those eighteenth century decisions that had so clearly 
denied that such an accounting could be a discharge.23 

Moreover, even as limited to cross demands, such an account stated could 
have very obscuring effects. In one for example, P sued D on three 
bills of exchange of about E300 each. D defended that after the accruing of the 
causes of action, but before commencement of the suit, P and D accounted 
together in respect of these causes of action as well as of certain other claims 
of P against D and D against P, after which they found that £50 and no more 
was due from D to P, which money, to be sure, D paid to P in full satisfaction 
and discharge. On special demurrer, this defence was held to be good, though 
it is by no means clear what precisely the defence consisted of. Certainly the 
defence was good if by paying the &50, D had in fact paid all that he owed 
to P.25 Again, the defence was justified if, some of the claims having really 
been doubtful, the balance represented a genuine compromise. But the decision 
was hardly supportable if the so-called accounting was merely a concession by 
P to D, for in that case the accounting could not operate as a discharge. In 
ciher words, the defence of account stated, in failing to specify with any precision 
what sort of discharge the defendant claimed, thus obscured the distinction 
between, on the one hand, the settling of a debt for a lesser sum, which was 
no bar, and, on the other, a genuine compromise which was a good discharge, 
though in fact a genuine compromise had by now become as unlikely as the 
accounting itself had usually become purely arithmetical. When, as is well- 
known, Foakes v. reaffirmed this distinction with renewed clarity, a 
debtor was no longer discharged without showing a proper accord and satis- 
faction, henceforth even more strictly construed. And this also seems the real 
explanation why from now on less and less is heard of account stated as a 
method of discharge. 

We return to account stated as recovery-action, which (as we have seen) 
had been its earliest r61e7 even if for a long time the emphasis of account stated 
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is not on recovery but is on its function of discharge. In the late eighteenth 
century, however, the major emphasis again switches to recovery. How is this 
lexplained? Very simply by the emergence of a number of money-claims which, 
though they beckoned enforcement, had no appropriate remedy. They had no 
appropriate remedy since they were outside the scope of other money or 
indebitatus counts, such as money had and received or money paid, as well 
as outside the ambit of strictly contractual claims. The new claims can be seen 
to fall easily into two distinctive groups. 

The first deals with claims against fiduciaries of all kinds. Consider Foster 
v. AZlans0n,2~ an early but vital instance. Two partners struck a balance in 
respect of their trading and their mutual personal debts. Could P recover this 
balance by way of account stated? D objected that P's action was in covenant, 
as their deed of partnership included a covenant to account.28 This objection the 
court dismissed : 

by the stating of the account, and introducing other articles not relating to 
the partnership, the nature of the demand is changed, and a new cause 
of action arose independent of the articles of covenant.29 

The short effect of this was to turn account stated into what was virtually a 
claim for contribution at common law. This was the more significant since the 
only other remedy, the count for money paid, had been viewed as inapplicable 
in this sort of relationship: inapplicable because the money in question was 
advanced not directly for the other partner, but on behalf of the firm or 
partnership." Important though it was, this innovation remained largely con- 
cealed. For not only did it remain more or less confined to partnership?' 
later cases began to clothe the new remedy in contractual garb: so it was said 
that, upon the dissolution of a partnership, an implied promise arises to pay 
whatever balance one partner is found to hold on behalf of the p a r t n e r ~ h i p . ~ ~  

Very similar were claims against other fiduciaries. Here there was never 
any doubt that these persons could not permanently keep money which they 
held merely for or on behalf of other persons or beneficiaries. Against such 
fiduciaries, indeed, there existed even a common law remedy, that of money 
had and received, although in the early nineteenth century the availability of 
this remedy had, for extraneous reasons, been put in Yet if money 
had and received seemed unavailable, what about account stated, a related 
indebitatus count? Could one not say that inasmuch as the money in a fiduciary's 
hands might be unascertained in amount (as he might himself have certain 
claims on this money, or have claims on behalf of other beneficiaries), that 
some accounting or, at any rate, some admission by the fiduciary would be 
necessary to specify or ascertain the sum which a beneficiary might claim at 
all? No such theory, it is true, was ever stated explicitly; but it goes some 
way in explaining why we find virtually no actions in account stated against 
ordinary agents (for here the principal would usually know what the agent 
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 executor^.^^ Still, even the latter actions were always relatively few. Perhaps 
claims against these fiduciaries began to be regarded as the business of other 
courts. 

4 second type of recovery by account has to do with claims that were 
unenforceable because of technical impediments, such as the Statute of Frauds. 
The first steps were taken by Lord E l l e n b ~ r o u g h , ~ ~  but the fiist important case 
is Seago v. D e ~ n e . ~ ~  D had agreed to pay P a specified sum for repairs of a 
house which P intended to lease from D. P took the house and did the repairs, 
but when he asked to be paid, D. objected that their agreement lacked writing 
as this was a contract for an interest in land. This, said Best, C.J., "is one of 
the most iniquitous objections ever made. The contract has been clearly proved, 
and the objection is purely technical".39 Similarly, in Cocking v. Vard,*O D 
orally promised to pay P El00 if he (P) would surrender a farm to V and 
endeavour to induce V to demise the farm to D. P did both, but D then refused 
to pay by reason of the Statute of Frauds. Again the Court admitted recovery 
on the basis of account stated. As before, there was little doubt about "the 
justice of the demand", or that D was "morally, if not legally, bound to paym.*l 
And, in any case, even if the contract itself was unenforceable, the agreement 
clearly showed that D had acknowledged and admitted his pecuniary liability 
for the things that were given or done for him. 

Similar admissions were recognised in a variety of other instances. In 
particular, account stated was held to lie where a claim was vitiated by some 
technical flaw in connection with a bill of exchange,42 or where the claim was 
voidable because of infancy;i3 or where the demand was flawed by some other 
req~irernent:~ or where the claimant lacked some credential, though there was 
no doubt that he was the proper person to or where the   la in tiff could 
not "go out of his particulars", though the pleadings showed that   la in tiff was 
entitled to more money than he had or where a contract was 
tainted by the usury or by betting or where an agreement 
became ineffective being in restraint of trade.40 

Curiously, rather more difficulty was felt about claims barred by the 
Statute of Limitations. In Ashby v. Jarne~,~ '  P and D met to account and 
struck a balance in P's favour, though one of the items taken into account 
against D was a claim over 6 years old. Despite the objection that the latter 
claim was statute-barred, the Court let it succeed. This because the accounting 
included "items on both sides" and because there was "evidence of an agree- 
ment" that all the items on one side were to be set off against the items on the 
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otherP1 A settlement of accounts, the Court maintained, is not just an 
"acknowledgment", it is a "transaction between the parties, out of which a new 
consideration arises for the promise to pay the balance"P2 Such a contractual 
explanation was of course not new, going back to the earliest days. As from 
now, however, a contractual rationale becomes the major explanation of account 
stated, as though no other explanation would really fit the caseP3 

But this contractual explanation needs further analysis. At first sight, it is 
true, the explanation seems reasonable enough, for what else could really justify 
the intervention of account stated in this field. Since the original claim is 
ineffective because of (say) a statutory requirement, to resort to account stated 
(that is, to resort to it without more) would simply overlook this requirement. 
The only alternative therefore is to say that the action now rests on a separate 
and distinctive liability. So that even if true that the original claim is (for 
example) statute-barred, this would be no objection to the defendant's subse- 
quent and separate promise to pay. This whole argument, it is easily seen, is 
beset by various difficulties. For if we suppose that the present liability derives 
irom a separate contract (though awkward questions might still be asked what 
the supporting consideration is), the defendant's liability then would rest 
simply on contract, not on account stated as well. In any case, the account 
stated would only tell us what, as a matter of fact, the parties have done, that 
they have agreed to set-off various items between themselves. Again, the 
important question now is why such a contract should be binding, in spite 
of the fact that it seems to by-pass certain statutory requirements; yet on this 
point the reference to contract offers us little as it is circular. Still more 
importantly, to base account stated upon a contractual transaction does not 
march well with the many cases in which liability in account stated has been 
put on an admission or acknowledgment of personal indebtedness. Some 
admissions, admittedly, might be construed as implied contracts;j4 but other 
admissions have been entirely non-contractual, especially admissions which 
were said to be inferred. An admission was inferred where D merely told P 
that he would call and settle,65 or where D, notwithstanding certain objections, 
said to P "Go to my agent, he will arrange for payment"$6 or where D, 
presented with a bill for services or for goods, made a part-~ayment,"~ or 
acknowledged only one among several itemsPS or where he made a payment 
into court.59 In other cases, furthermore, where the defendant makes an express 
admission (as in an I.O.U.), the admission, if regarded as contractual, would 
directly conflict with contractual requirements and thus even defeat its own 
p u r p o ~ e s . ~  These admissions, then, cannot rest on a contractual, but must rest 
on a different basis. 
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The question, therefore, is: what basis? According to a traditional view, 
this basis is purely evidentiary. As Le Blanc, J. put it very early: 

I am glad that a medium of proof has been found to sustain the justice 
of the case. It was a question for the jury to decide, whether by the 
defendant's having received the account of the tolls, and making no 
objection to it, he did not recognise that so much was due from him on 
his account.61 

Similar things were said by Lord E l l e n b ~ r o u g h , ~ ~  and later repeated in a 
number of influential cases.63 Moreover, putting these evidentiary instances 
of account stated beside those that could be viewed as contractual, the whole 
position was summarised by saying: "it thus appears that accounts stated are 
either admissions or contracts."64 But the question then is: admissions of what? 
What liabilities were here capable of being admitted? The broad answer is not 
every liability but only such representing a "legal debt". More particularly, 
a defendant could not just admit something; he could not simply say: "Yes, I 
admit it. I owe you E50."65 

What this shows again is that, to succeed in any action of account stated, 
the plaintiff had to show some prior debt or liability, indeed a liability deriving 
from the two main sources already identified, that is, deriving either from an 
existing contract, though one invalid because of some technical requirement, 
or deriving from the fact that the defendant held money not in his own right 
but as some kind of fiduciary. However, the conditions as well as the reasons 
for allowing account stated as regards either type of liability were not at all 
identical. Where account stated was brought against a fiduciary, P had to show 
that D in fact held a certain amount of his (P's) money and that D had admitted 
that he held it.66 Of course, whether or not a fiduciary had actually admitted 
holding another's money should have made no difference to his duty to return 
the money to its rightful owner or beneficiary. The trouble was that the appro- 
priate money counts, that is, money had and received and money  aid, had for 
other reasons become somewhat narrow, so that the common law was often 
quite unable to enforce the desired restitution. The discovery of admissions 
certainly gave the courts a new platform from which to intervene; and, indeed, 
account stated rather became an unofficial extension of the two money counts 
mentioned before. As always, however, such round-about improvements carried 
their own disadvantage. For the courts began to regard the fact of an admission 
as though i t  were a self-sufficient ground of liability. Which led them not only 
to attach too great importance to the admission itself, it made them less than 
observant about what had become the specific function of account stated in 
this field. 

Where, on the other hand, the liability derived from some contract, the 
relevant conditions were rather different. Thus the   la in tiff had to show that 
the contract was entirely executed rather than executor~,6~ that accordingly 

'l Peacock v. Harris (1808) 10 East 104, 107-8. 
" Highmore v. Primrose (1816) 5 M .  & S. 65, 67. 
=See, e.g. Laycock v. Pickles (1863) 4 B. & S. 506; Camillo Tank S.S. Co. Ltd., V. 

Alexandria Engineering Works (1921) 38 T.L.R. 134. 
Jackson, op. cit. 110. 

66 Allen v. Cook (1832) 2 Cowl. 546. 
=So  in Harmonic Resonator Ltd. v. Walton (1927) 27 S.R. N.S.W. 81, D admictted 

that he held certain sums for P, but claimed that on balance P owed him more money 
still. It was rightly held that such an admission could not ground an account stated 
against D. Similarly i~t was held that the admission must refer to a liability as between P 
and D themselves, not as between strangers: Clarke v. Webb (1834) 1 Cr. M. & R. 29; 
Petch v. Lyon (1846) 9 Q.B. 147; or that an indebtedness had to be admitted by the 
fiduciary as such: Shaw & Sons v. Shaw (1935) 2 K.B. 113, where D was a company 
director, and his admission was made in an official rather than a personal capacity. 

' 7 F a l m ~ u t h  v. Thomas (1832) 1 Cr. & M. 89. 
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certain moneys were truly in arrear,68 that a claim had already arisen,Bg and 
did not represent a future commitment.7" Again, it had to be shown (and this 
was by far the more intriguing condition) that the defendant's indebtedness 
was not due to a faiiure of consideration, that is, that the defendant, though 
having received an advance payment, failed to perform his own part of the 
bargain and also failed to return plaintiff's moneyJ1 The indebtedness had to 
arise because the defendant, having been supplied with goods and services, then 
refused to pay the price promised on the purely technical ground that the 
contract was not enforceable. Now in thus allowing recovery of the price by 
way of account stated, the courts were obviously prepared to hold the payor 
to the transaction, and this by disregarding, and thus curing, what surely had 
now to be regarded as a minor contractual deficiency. In short, account stated 
now functioned as a vehicle for enforcing a meritorious but imperfect obliga- 
tionJ2 All this also explains why account stated became one of the main 
supports of nineteenth century pleaders. Since pleadings were strict, yet much 
of the law still in evolution, a claim might often fail, not for a truly substantial 
reason but because of some technical oversight or some minor obstacle. Hence 
it was simply an elementary precaution to add to the contractual or other 
money counts a count of account stated, to pick up claims that might otherwise 
prove imperfect. Unfortunately, the various appeals to "admissions" or "con- 
tract" often obscured just this special function. Indeed, it was sometimes 
thought that account stated would apply even where the plaintiff had a good 
contractual remedy. In Irving v. V e i t ~ h , 7 ~  for example, account stated was 
brought simply because the parties later agreed to repay a single debt in 
instalments, while in the modern Camillo Caser4 account stated was thought 
appropriate to recover money for repairs done, though there the money could 
equally well have been recovered in an action for work and labour. 

To appreciate the special r61e of account stated also gives us a better 
indication in what respects the action still may or may not have practical 
relevance. As regards fiduciaries, it is clear, account stated has today but little 
significance, since a plaintiff will usually be able to claim on an express or 
implied contract in actions against agents or partners, while actions against 
other fiduciaries, such as trustees and executors, will now anyhow take place 
in equity. As regards imperfect liability in contract, the position is generally 
not too dissimilar. Some of the gaps once filled by account stated are now 
filled in other ways. Thus there is today rather less difficulty about giving effect 
to an executed transaction merely for lack of writing, or about giving effect to a 
claim that has become barred by the statute of  limitation^.^^ Moreover, purely 
technical and unmeritorious defects are, under modern   leading reforms, much 

Hopkins V.  Logan (1839) 5 M.  & W. 241. 
Baker V. Heard (1850) 5 Ex. 959. 

'O Burgh v. Legge (1839) 5 M. & W. 418. In the same vein ijt was also held that a 
party could not merely claim that"something" was due to him: Lane v. Hill (1852) 18 Q.B. 
252, 255, where, however, the principle was too rigidly applied, as i n  that case there was 
evidence of  a fixed amount owing. For earlier cases on the general principle, see Wayman 
v. Hilliard (1830) 7 Bin=. 101: Teal v. Autv (1820) 2 B. & B. 99: Kirton v. Wood (1833) 
1 Mood. & R. 253; ~ugvhes  v.' Thorpe (1829)' 5 M. & W. 656. 
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nSee  Wilson v. Wilson (1854) 14 C.B. 616; Lemere v. Elliott (1861) 6 H. & N. 656; 
and Laycock v. Pickles (1863) 4 B. & S. 497, 507, per Blackburn, J. 

"'See Kennedy v. Brown (1863) 13 C.B. N.S. 682. 691. oer Erle, C.J.: Evans v. 
Heathcote (1918) '1 K.B. 418, b 5 ,  per Scrutton, L.J. 1; ~ e n n k d ~  v. ~rowi , ' supra ,  the 
C.J. also pointed out (ibid. at 690) that the action would not lie i f  not really meritorious, 
i.e. i f  based on a transaction that was illegal or immoral. For another example, see Re 
Home & Colonial Ins. Co. (1930) 1 Ch. 102, where certain items admitted by D were 
wholly void under the Marine Insurance Act and where therefore account stated was held 
to be inapplicable. 
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" G .  C. Cheshire & C. H.  S. Fifoot, Law of Contract (5 ed. 1960) 524. 
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less serious; indeed courts are now both more able and willing frankly to 
qualify a rule or to introduce exceptions than they were under the older system. 
In one area, however, account stated has continued to have a little more 
importance. This is the area of illegal or rather semi-illegal contracts. Examples 
are few, but in oneTB there was a trade agreement which limited the production 
of certain articles and created a pool of excess profits out of which certain 
producers were to be compensated. The secretary of the association furnished 
the plaintiff with a monthly account showing how much he was entitled to in 
that month out of the pooled profits. Here account stated was held to lie for 
that sum, since the agreement was held not void, but merely unenf~rceab le .~~  
In another example,78 where the transaction was not semi-illegal but was fully 
illegal (P had laid bets with D and had won a large sum of money which D 
first refused but then agreed to pay if P would live up to his own liabilities), 
it was indeed thought that this too could possibly be an account stated. In  the 
view of another court, however, such actions were frivolous and vexatious and 
just a brazen attempt to get round the Gaming Act.'' 

" Evans v. Heathcote (1918) 1 K.B. 418. 
7'As Scrutton, L.J. pointed ou,t: "The distinction is between transactions valid but 

unenforceable owing to some statutory provisions, and transactions which the law would 
either punish as positively illegal, or would take no notice of at all as void though not 
punishable or actionable": ibid. at 436. 
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