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The Hindmarsh
Island Case
Emma Flood
analyses the
controversial
Hindmarsh
Island Case,
with reference
to the values
underlying the
legal princi
ples applied
by the Court,
and the politi
cal and cul
tural values
at play.

Why is it so difficult for Aboriginal
people to seek protection ofplaces
of great religious significance to
them? Why do other Australians
hold Aboriginal religion in such low
esteem? Devotees ofmany religions
throughout human history have
asked the same question oftheir per
secutors. To ask these questions in
the late twentieth century when our
laws provide a high standard of le
gal protection seems ironic and sug
gests more than an ambivalence in
implementation and administration.'

context within which the case was decided.
Background

Hindmarsh Island (Kumarangk) lies in Lake
Alexandrina at the mouth of the Murray
River in South Australia. The Island was
thrust into the national spotlight as a result
of controversy surrounding a proposal for
a tourist development on the Island. One
aspect of the development involved the
construction of a bridge linking Hindmarsh
Island with the mainland at Goolwa. The lo
cal Aboriginal people (the Ngarrindjeri) ar
gued that the bridge proposal was cultur
ally destructive. They said that it would crip
ple the body and natural functioning of the
spirit ancestors, and cause great cultural
trauma to their people.5 Since the early nine
Marcia Langton ties, the proposal and particularly the bridge
attracted a great deal of political and legal
attention. The bridge became the subject of
x
ne of Australia’s most extraorexercises of Ministerial discretion under the
M
dinary webs of litigation has
Aboriginal Heritage Act 1988 (SA) and the
H
■ been woven around a tiny
Aboriginal and Torres Strait Islander Her
stretch of water and the bridge
itage Act 1984 (Cth). These exercises of dis
supposed to span it’.2 The Hindmarsh Is
cretion became the subject ofjudicial review
land Bridge Case brought the Aboriginal sa
and the substance of the Ngarrindjeri be
cred into the political centre of the nation,
liefs became the subject of a search for
escalating into ‘a conflict on the national
‘truth’ in a Royal Commission.6
stage about money, power and the nature
Participatory Democracy: the Act and the
of Aboriginality itself.3 There has been
some argument in recent years that admin Court’s Decision
istrative lawyers have neglected to articu
The Full Federal Court in Norvill v
late the deep theory of administrative law.
Chapman emphasised that participation in
Deep theory ‘attempts to explain the values
the decision-making process under section
and understandings which underlie the le
10 of the Heritage Act must be effective. A
gal system’.4 At the most basic level, the
number of political theories of participatory
case was concerned with the obligation to
democracy assist in critical analysis of the
accord procedural fairness and with ques
Court’s decision. The theory of Interest
tions of procedural ultra vires. However, at
Group Pluralism advocates that participa
the level of deep theory it was concerned
tion by all affected persons with a stake in a
with the nature of participatory democracy
policy, together with adequate considera
and the inability of the Anglo-Australian
tion by the administrative umpire of the
legal system to deal with Aboriginal cultural
views expressed, will result in a just resolu
values, understandings and beliefs. This pa
tion of the competing interests.8 The basic
per will critically evaluate the Full Federal
concern is with participation of at least ‘af
Court decision in Norvill v Chapman (1995)7
fected individuals’ in the decision-making
, with reference to the values underlying the
process. It is about having a chance to tell
legal principles applied by the court and the
your side of the story and to influence the
political and cultural values at play in the
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ultimate outcome. Any theory of participa
tion ‘must be sensitive to whether there are
some people who suffer a persistent disad
vantage in utilising avenues of participa
tion’.9 Non-participation can be attributed
to a number of factors including inequality
of social relationships and a genuine lack of
money.
Another theory of participatory democracy
is ‘civic republicanism’. This theory would
say that the declaration should be the out
come of a process of deliberation, with equal
ity of access by people who wish to partici
pate in the deliberative process, as an ex
pression of their citizenship and a common
good upon which the parties can ultimately
agree.10 Whilst the idea of civic republican
ism is ideal in terms of the equality of politi
cal actors, it must be kept in mind that peo
ple who belong to disadvantaged groups
suffer from structural and practical impedi
ments to effective participation.
Feminist Accounts of the Public/Private
Distinction and Participatory Democracy

In ‘The Disorder of Women’,11 Pateman ac
knowledged and analysed the structural and
social impediments women experience in
relation to political participation in govern
ment decision-making. In the Hindmarsh
Island Bridge Case, effort was made to over
come impediments to participation often ex
perienced by Aboriginal women. A woman
was appointed as reporter, she met with the
Aboriginal women, and a female anthropolo
gist provided a report through an Aborigi
nal Legal Service. These arrangements were
not required by the Heritage Act. They de
pended upon the discretionary judgements
of the Minister and the reporter and the ex
isting legal service.
Despite these measures, the Aboriginal
women involved continued to suffer from
structural and social impediments. The ‘au
thoritative’ account of Ngarrendjeri tradi
tion was held to be Berdt’s anthropological
study of the Ngarrendjeri, ‘A World That
Was’. This study was carried out in the
1940s and based on the accounts of only a
very small number of informants. The work
should be seen as a product of that time.
Even a person with a limited understanding
of anthropology would realise the answers
and information one receives depends upon
the questions one asks. There is ‘every
chance that the sorts of questions that were
being asked were not directed toward

Aboriginal women’s business. With an an
thropology that is working within its gen
der biased framework, which it would have
been in the 1940s, then it is quite possible
that the truth may not lie in the Berdt’s eth
nography’.12
The Ngarrindjeri women suffered a great
deal of scepticism and maltreatment from the
wider Australian society. Professor Marcia
Langton commented that the Hindmarsh
Island Bridge saga was indicative of the rac
ist perception of Aboriginal women’s be
liefs and represented a continuing maltreat
ment of Aboriginal women’s beliefs. She
comments that ‘a “national psychosis” ap
pears to prevent white, male-dominated
Australian culture from accepting the valid
ity of women’s beliefs’.13 Similarly, Robert
Hughes commented that ‘the great security
of a white secular state tucked away at this
end of the globe is challenged and contested
by less than a hundred thousand Aborigi
nal women. It speaks not so much about the
power of Aboriginal women, which I assure
you is great, but the insecurity and feeble
mindedness of white male culture in this
society’.14
The Fabrication Allegation and the Royal
Commission

After the Full Federal Court handed down
its decision on the 7 December 1995, a
number of other Ngarrindjeri women pub
licly disclaimed any knowledge of secret
women’s business. Some alleged that it was
a scheme encouraged by men representing
the ALRM to mislead the reporter with re
gard to Aboriginal heritage, in order to pre
vent construction of the bridge. In response,
the ‘proponent’ women claimed that only
they had been entrusted with the secrets
and that this was not an unusual aspect of
the dissemination of Aboriginal law, particu
larly where mem
bers of a tribe are
geographically
dislocated.15 In
response to these
allegations, the
South Australian
Government es
tablished a Royal
Commission to in
vestigate the truth
of the claim relat
ing to secret wom
en’s business. The
Commission was
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directed to investigate whether the claims
of the Ngarrindjeri women actually were a
‘fabrication’ and, if so, what was the ‘ex
tent’ and ‘purpose’ of the fabrication.
The Royal Commission found in favour of
‘fabrication’ in late 1995. As a result the dis
sident women became emblematic of a kind
of ‘commonsensical’ mainstream Australian
position on sacredness.16 These ‘dissident’
women came to stand for the nation itself,
serving the interests of ‘all of us’.17 They
were claimed by the nation because they
seemed to have ‘a mutual scepticism to
wards the sacred’.18 What was not high
lighted by the media was that there were
only nine dissident women compared with
three hundred and fifty Ngarrindjeri men
and women who stood up to support
their heritage from the destructive ef
fects of the proposed bridge.
The Political Context of the Royal
Commission

The Royal Commission was
largely a ‘product of the
times’. It was ‘an inquiry
which, for sympathisers
and sceptics alike, soon
came to be emblematic
of the nation’s con
temporary
condition’.19The
right-wing sociologist,
John Carroll, took Hindmarsh
Island as ‘nothing less than symp
tomatic of a change in the minds of Aus
tralian voters that saw the end of the Keating
Labor government in March 1996’.20 He ar
gues that central to the 2 March revolt was
‘a sense of betrayal by the elites... what
was seen as indulging a series of minority
interests, selected according to politically
correct criteria, highlighted by the
Hindmarsh Island fiasco, brought outrage
because of what it indicated, the abandon
ing of middle Australia’.21 That is to say,
middle Australia (embodied by the
Chapmans) felt dispossessed by a nation
which seemed to be primarily concerned
with indulging minority groups such as
Aborigines.
It is also of interest to note that the dispute
seemed to divide along party political lines.
The political ‘fireworks’ over this non-bridge
were spectacular.22 The ‘dissident’ women
established affiliations with Liberal party
representatives and other right-wing sym
pathisers. Conversely, the ‘proponent’
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women were activated through alliances
with trade unions, feminist anthropologists,
environmentalists and Labor politicians. It
has been argued that the case reflects the
structure of party lines. The Right is repre
sented
as
‘sceptical
(rational,
commonsensical, masculine) and the Left is
gullible (indulgent, feminine, too accommo
dating)’.23
The Effect of the Mabo Decision

Prior to the High Court’s decision in Mabo
v Queensland (No 2) (1992)24 there were
no recognised land-based property rights
for the indigenous people of Australia. As
a result of the Mabo decision, it now seems
that native title is the only form of common
law property interest that can be recognised.
It appears that ‘indigenous peoples are left
with a precarious source of heritage protec
tion: the availability of Native Title is sub
ject to the vagaries of both extinguishment
and proof of continued connection’.25 Both
of these requirements ‘may provide insu
perable barriers to the Ngarrindjeri, given
their history of dispossession and disloca
tion from Hindmarsh Island’.26
Administrative Law Principles and Aborigi
nal Culture
The Administration of Aboriginal Religion

In recent years, Aboriginal claims over sa
cred sites have been ‘dealt with institution
ally: through governmental procedures, the
discipline of anthropology, and the legal
system’.27 Within this system, the require
ment that sacredness be talked about is at
odds with ‘the structures of exclusivity
which attend the Aboriginal sacred’.28 A
number of problems arise when sites, asso
ciated with secrecy, enter into the public
sphere of ‘advocacy, policy and the law’.29
As one claimant said ‘the process of pro
tection amounts to being forced to break
our Law to prove to Europeans that our Law
still exists’30 This issue arose in the
Hindmarsh Island Bridge Case as there was
no procedure in the Heritage Act for deal
ing with the submissions to the reporter
which were confidential for some reason,
including that of Aboriginal Law.
The protocols of secrecy which can be as
sociated with Aboriginal sites are ‘on the
one hand recognised and accommodated,
but on the other hand they can allow uncer
tainty and anxiety to flourish’.31 A number
of legal and policy provisions have been
which recognise and respect the need for

secrecy. For example, land claim hearings
regularly have ‘closed’ sessions in which
secret sacred evidence can be presented.
Many civil courts have ruled in favour of
stopping Aboriginal secret information be
ing published.32
Despite such measures, there still exists an
ingrained scepticism about the truth and
validity of such claims. For such sceptics,
the claim to sacredness is believed to be
linked to an aversion to development. Such
conceptions go to the heart of the charac
terisation of Aboriginal people as ‘the
Other’, a backward people opposed to ‘de
velopment’ and ‘progress’.
A number of conflicts between protection
of Aboriginal heritage and development
projects have arisen in recent Australian
history. For example, during the Coronation
Hill inquiry, the Jawoyn people ‘were de
picted by proponents of mining as a good
thing’, as ‘fossil relics who stood in the way
of sensible economic development’.33 They
too were accused of having invented cer
tain sacred traditions.
Similarly, the Arunda women of Alice
Springs made an application for the protec
tion of women’s sites under the Aboriginal
Heritage Act, in the face of a dam proposed
by the Northern Territory Government. Like-

ligion and their sacred places were hounded
and trivialised in a remote area by the media
and remote area politicians’.34 In 1978 there
was a Fox Inquiry into the Ranger Uranium
Mine proposed at the Alligator Rivers re
gion. In this case the Aboriginal people ar
gued that it would be dangerous to provoke
the religious and mythical ancestor by build
ing the mine. The Aboriginal people were,
through the protection of their lifestyle and
their religious life, pilloried as superstitious
and backward. ‘They were called “StoneAge” on the front pages of several major
daily newspapers’.35 These cases illustrate
that although ‘distance may lend charm to
controversies over conservation or
creationist doctrine of the consequences of
impiety... when they erupt in one’s own
country they cannot be so easily romanti
cized as “exotica” or sidelined as “history”
or “foreign affairs”.’36
The Administrative Law Concept of Openess
versus The Concept of Secrecy

The issue of the secrecy of the ‘women’s
business’ in the Hindmarsh Island Bridge
Case reflect a fundamental clash between
the administrative law concept of openness
and aboriginal cultural and legal concepts
of secrecy.37 In the Hindmarsh Island Bridge
Case it was suggested that the public inter
est in the administration of justice and the
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requirements of procedural fairness, re
quired confidential traditional information
to be disclosed by Aboriginal claimants.
‘Claims to secrecy should not be regarded
as impossible to accommodate within ad
ministrative law’.38 ‘The impetus towards
openess in administrative law has been a
measured one, recognising that there exist
circumstances where confidentiality, or se
crecy, is appropriate’.39 Despite this, the
Hindmarsh Island case highlights the fact
that we still have a long way to go.
One of the fundamental features of admin
istrative law is the obligation to accord pro
cedural fairness. This obligation is described
as ‘a common law duty to act fairly.. .in the

The Dreaming of the Ngarrindjeri Woman

Dorothy Shaw
This island is not just any island.
It belongs to the Ngarrindjeri Mimini.
It shelters her from the stormy weather.
Kumarangk is all of life to the Ngarrindjeri Mimini.
Follow your heart, your dreams will come true.
Every day, every breath you take,
God will bless the way.
Never give up, but keep your faith,
Believe in his Holy Grace.
Ngarrindjeri Mimini, Kumarangk is our home.
It is our birth from the red soil of Mother Earth.
Kumarangk is all of life to the Ngarrindjeri Mimini.
This island is not just any island.
From the river Murray to the Coorong Hummocks,
It welcomed everyone who lived in these homelands.
Kumarangk is all of life to the Ngarrindjeri Mimini.

making of administrative decisions which
affect rights, interests and legitimate expec
tations’.40 This represents the most signifi
cant limitation on the respect for confiden
tiality. Procedural fairness is concerned with
‘hearing both sides of the story’ and that
parties whose interests will be affected by a
decision have access to all the material
against them. This requirement of AngloAustralian law is often in opposition to the
confidentiality required under Aboriginal
Law.
The claim to secrecy has Western counter
parts. The ‘women’s business’ concerned
the fertility of Aboriginal women. In Aus
tralia, the private information about one’s
health is closely guarded by the Privacy
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Act 1988 (Cth) and other legislation. ‘Women
and men of all backgrounds may be reluc
tant to disclose information about their re
productive history and health or their spir
itual beliefs in a public hearing or, indeed, to
strangers’.41
Inability to Deal with Aboriginal Culture

Both politically and legally, the Hindmarsh
Island Bridge Case stands as an example of
the inability of the Anglo Australian sys
tem to comprehend Aboriginal cultural in
terests. The findings in the case resonate
the problem that ‘the nation finds it very
hard to “cope with” Aborigines’.42 It also
provides ‘clear evidence that the dominant
political and legal system has yet to find a
language and means of according any sig
nificant recognition to indigenous systems
of law, regulation and belief ,43 ‘It is difficult
to forsee how the dominant system can pro
vide protection when its mechanisms for pro
tection ultimately require intrusions into that
heritage with little or no place for Aborigi
nal voices’.44
The narrative which emerges from the case
is that of the dominant system. The case
involves legislative regimes which involve
determinations about what constitutes Abo
riginal sites, the extent of their significance
and the requirements that ‘the heritage’ be
tested according to the rules of the domi
nant system in order to establish its ‘truth’.
‘This narrative operates to construct and
define Aboriginal cultural heritage accord
ing to the dominant world view, using that
view to give it meaning or to disclaim and
reject it’.45
Aboriginal people are forced to ‘character
ise their system of beliefs in a manner that
can be heard and understood within the
dominant system notwithstanding its trans
formation as a result of colonisation and
dispossession’.46 For example, eurocentric
definitions of cultural heritage and concep
tions of property fail to accord value to in
digenous people’s perceptions of their her
itage and how it should be protected.47 Her
itage is not valued because it is not accorded
the status of property, ‘the Anglo-Austral
ian system being incapable of dealing with
different conceptions of interests in land’ .48
‘The relationship between this nation and
Aboriginal religion has, since the resource
boom of the 1960s and 1970s, been largely
based on conflict and on an overriding mo
tive to trivialise and dismiss Aboriginal reli-
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gious beliefs’.49 Many statements made dur
ing the months surrounding the case are
testament to the trivialisation of Aboriginal
religious beliefs. The case has been vari
ously described as ‘a classic legal saga’,50 a
‘fiasco,51 ‘nonsense’,52 ‘a surreal farce’,53
and ‘a mess.54 On hearing the result of the
High Court appeal, Wendy Chapman com
mented ‘It’s a great day for us because we
have finally emerged from one of this coun
try’s longest, silliest and most expensive po
litical-legal sagas’. It has also been said that
the decision was ‘a great decision for
commonsense’55 and that ‘the great major
ity of ordinary Australians who have con
sidered the issue seem to have realised that
the claims are pure humbug’.56
Conclusion

The Hindmarsh Island Bridge Case clearly
demonstrated the inability of our legal sys
tem to adequately comprehend and respect
Aboriginal cultural and spiritual values. In
theory, Australia is a participatory democ
racy. However, the legal system and society
at large are still reluctant to provide equal
political access to certain members of our
community. In the Hindmarsh Island Bridge
Case, the Ngarrindjeri women involved
faced structural and practical impediments
to effective participation based on both gen
der and race. As a society we need to insti
tute mechanisms which will enable our in
digenous peoples to seek protection of
places of great religious significance to
them. The nation needs to embrace toler
ance toward cultural and spiritual difference
and not merely dismiss difference with scep
ticism and distrust. The racist perception of
Australia’s white male-dominated culture
towards Aboriginal women’s beliefs cannot
be defended. ■
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