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Confidentiality has become an integral part of the individual enforcement model for
equality law in Australia and the United Kingdom. Contrary to the focus on openness
and transparency in the courts generally, confidentiality is embedded in the enforcement,
process, and outcomes of equality law. In this article, we consider the role and utility of
confidentiality in equality law in Australia and the UK. We scrutinise the ways confiden-
tiality is embedded in the enforcement, process, and outcomes of equality law in each
jurisdiction, including via an examination of statutory provisions, the processes adopted
by statutory equality agencies, and the available information about claims. We argue that
the enforcement of equality law requires a more nuanced balance between confidentiality
and transparency to support the individual and systemic aims of equality law and the

imperatives of the rule of law.
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I INTRODUCTION

Confidentiality has become an integral part of the individual enforcement
model for equality law in Australia and the United Kingdom. This is largely
due to the opportunities available to settle outside court processes and the
desire by parties to avoid litigation. Alternative dispute resolution (ADR) is
used extensively to resolve claims in both jurisdictions and, in both, most
discrimination claims settle with very few reaching an open court hearing.!
The discussions between the parties during ADR, and often any procured
settlement terms, are confidential. Contrary to the focus on openness and
transparency in the courts generally, confidentiality is ingrained within
equality law. The problem with this state of affairs is that the community at
large in both countries is left unaware of the extent to which discrimination
remains a problem and how it is (or is not) being addressed.

In this article, we consider the role and utility of confidentiality in equality
law in Australia and the UK. We scrutinise the ways confidentiality is embed-
ded in the enforcement, process, and outcomes of equality law, including via
an examination of statutory provisions in each jurisdiction and whether they,
in fact, restrict what information statutory equality agencies can release, the
processes adopted by statutory equality agencies, and the available infor-
mation about claims. In doing so, we analyse the potential impact of confiden-
tiality on the effectiveness of equality law from both an individual and a
societal perspective.

! See, eg, Australian Human Rights Commission, 2017-18 Complaint Statistics (Report, 2018)
2 (‘AHRC Complaint Statistics 2017-18’); Advisory, Conciliation and Arbitration Service,
Annual Report and Accounts 2016-17 (Report, 19 July 2017) 14-15 (‘Acas Annual Report
2016-17").
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In Part II, we outline the process of resolving an employment discrimina-
tion claim in each country, and highlight the prevalence of settling and,
consequently, confidentiality. Drawing on historical legislative materials and
qualitative interviews with conciliators from the Victorian Equal Opportunity
and Human Rights Commission ('VEOHRC’) and solicitors who practice in
anti-discrimination law in Victoria,> we consider the role and importance of
confidential settlements to the enforcement of equality law from the perspec-
tive of those involved in the process.

The practical impact of confidential settlements and processes is com-
pounded by the fact that equality agencies do not release much information
about the outcomes negotiated in settlement agreements or the nature of
claims, even in a de-identified form. In Part III, we consider what information
the agencies actually make public. We then examine the restrictions imposed
on the agencies by both privacy legislation and provisions in the founding
legislation of the agency, and consider whether this helps to explain such
practices. In Part IV, we draw on legal theory and literature on the rule of law
to argue that there are inherent conflicts in the reliance on confidentiality in
each jurisdiction. We argue that the enforcement of equality law requires a
more nuanced balance between confidentiality — to support the individual —
and transparency to support the systemic aims of equality law and the
imperatives of the rule of law. In Part V, we offer suggestions for how this
could be achieved.

II THE ROLE OF CONFIDENTIALITY IN THE ENFORCEMENT OF
EQUALITY LAW

ADR, usually in the form of conciliation, has been the preferred mode of
resolving employment discrimination claims in the UK and Australia since
equality laws were introduced. When establishing the legislative framework,
governments in both jurisdictions (including state governments in Australia)
intentionally redirected discrimination claims away from (public) court
hearings towards (private) conciliation and ADR. Consequently, confidentiali-
ty has become embedded in the enforcement, process, and outcomes of the
individual enforcement model adopted. In this part, we begin by outlining
how an employment discrimination claim is resolved in the UK and then in
each Australian jurisdiction, drawing attention to the centrality of confidenti-

2 The research was approved by the Department of Justice (Vic) Human Research Ethics
Committee (Project No CF/16/23372) and the Monash University Human Ethics Committee
(Project No 8648).
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ality. Both jurisdictions largely rely on individuals enforcing statutory rights
to address inequality and discrimination, and the majority of individual
discrimination complaints are resolved via private agreement reached through
confidential ADR processes.’ This is set up in the legislative framework in
both countries, as we outline below in Part II(A). However, not only is the
complaint resolution process confidential, but settlement agreements often
include a term that requires the parties to keep the settlement terms, and
often the details of the complaint, confidential. Empirical data collected in
Victoria shows that confidentiality clauses regularly feature in settlement
agreements and are a key reason parties, particularly respondents, agree to
settle. These findings are discussed in Part II(B).

A Confidentiality and Conciliation
1 The United Kingdom

There is a long history of reliance on conciliation in the enforcement of UK
equality law.* Britain’s first equality agency, the Race Relations Board, was
responsible for handling complaints and providing conciliation.” When the
Race Relations Act 1965 (UK) was first raised in Parliament, the government
noted that it did not regard conciliation as appropriate for dealing with
discrimination in public places, instead favouring criminal penalties.®
However, following pressure in Parliament, the Act ultimately made provision
for the formation of the Race Relations Board and local conciliation commit-
tees to secure compliance with the Act, and for the ‘resolution of difficulties’
arising from its provisions.” Further, had the Act extended to the prohibition
of discrimination in employment, then the government would have been
strongly in favour of conciliation for resolving claims:

If the Bill had been intended to deal with the wider topics of employment and

housing, sanctions of a different character would have been obviously more ap-

See, eg, AHRC Complaint Statistics 2017-18 (n 1) 2; Acas Annual Report 2016-17 (n 1) 13.

See, eg, Alysia Blackham and Dominique Allen, ‘Resolving Discrimination Claims outside
the Courts: Alternative Dispute Resolution in Australia and the United Kingdom’ (2019)
31(3) Australian Journal of Labour Law 253.

Race Relations Act 1968 (UK) ss 14-15. These functions were taken away from its successor
and later equality agencies so that they could focus on enforcement.

United Kingdom, Parliamentary Debates, House of Commons, 3 May 1965, vol 711, col 927
(Sir Frank Soskice) (‘UK Parliamentary Debates (3 May 1965)’).

7 Race Relations Act 1965 (UK) s 2.
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propriate, possibly civil sanctions such as are made applicable in the United
States and Canadian legislation which set up conciliation commissions and
boards for dealing with discrimination in employment. Probably, however,
completely informal conciliation processes would have been more acceptable to

our way of thinking about such matters.®

Unsurprisingly, then, in the second reading speech for the Race Relations Act
1968 (UK) — which did extend to housing and employment — conciliation
was put forward as a fundamental aspect of the Act’s machinery:

The Bill comprises three main elements. There is, first, a declaration of public
policy that discrimination is unlawful on grounds of race, colour, ethnic group
or nationality. The second main element is a process of conciliation. Under the
Bill, machinery is provided for hearing all parties and all sides to the argument
with a view to reconciling the differences. The third main element in the Bill is
the enforcement provisions that will come into play if, and only if, the process
of conciliation breaks down and the Race Relations Board decides to take fur-
ther action. These three elements depend upon each other; they form a com-

mon pattern.”

The Act was passed in a context where machinery already existed for concilia-
tion in industry, and for practical reasons industry should make the maxi-
mum use of its own machinery for conciliation’!® Thus, the conciliation
mechanisms in the Act were only intended to operate where industry did not
already have a process of conciliation in place. Discrimination law in the UK
was therefore passed in a context of existing processes of industrial negotia-
tion, which framed the approach to be taken in this context.

Today, the statutory Advisory, Conciliation and Arbitration Service (‘Acas’)
provides confidential individual conciliation and mediation free of charge to
attempt to resolve employment disputes (including discrimination claims). As
part of the system of early conciliation in place since May 2014, employees
must contact Acas before making a claim to an employment tribunal.'! In the

8 Uk Parliamentary Debates (3 May 1965) (n 6) vol 711, col 928 (Sir Frank Soskice).

United Kingdom, Parliamentary Debates, House of Commons, 23 April 1968, vol 763, col 56
(James Callaghan).

19 1hid col 57.

Enterprise and Regulatory Reform Act 2013 (UK) s 7, inserting Employment Tribunals Act
1996 (UK) s 18A; Employment Tribunals (Early Conciliation: Exemptions and Rules of Proce-
dure) Regulations 2014 (UK) SI 2014/254 (‘UK Early Conciliation Regulations’). Individuals
do not need to notify Acas of their intention to make a claim where: another person has
complied with the requirement in relation to the same dispute; Acas does not have a duty to



2019]  Secrecy, Confidentiality and the Enforcement of Equality Law 389

Explanatory Notes to the Enterprise and Regulatory Reform Act 2013 (UK),
this change was justified on the basis that:

At present there is no obligation on prospective claimants to contact ACAS
and/or consider conciliation at any stage and an employment tribunal cannot
refuse to accept a claim on the basis that a claimant has not contacted ACAS. In
addition, there is no duty on ACAS to provide conciliation before a claim has
been filed at an employment tribunal — there is only a discretionary power.

Of all the claims lodged at an employment tribunal, less than a fifth of
claimants will have contacted ACAS for advice before submitting their claim.
As a result, the opportunity for ACAS to offer pre-claim conciliation is limited.
Section 7 therefore requires individuals to contact ACAS with details of their
claim and obtain written confirmation that pre-claim conciliation has been de-
clined or unsuccessful before they can present a claim to an employment

tribunal.!?

The change in process, therefore, appeared to be driven by a desire to give
Acas the opportunity to offer conciliation in a wider range of claims. This
change in the legislative framework has significantly increased the number of
claims subject to conciliation: Acas reports that in 2016-17, 64.6% of employ-
ee-led early conciliation processes were taken up by employers, and 51.8% of
claims subject to conciliation settled."?

2 Australia

Conciliation has been part of the framework for addressing discrimination
claims in Australia since the legal framework was introduced. Guided by the
UK’s experience, along with those of Canada and New Zealand,'* all of
Australia’s first anti-discrimination laws required the parties to attempt to

conciliate on some or all of the claim; the employer has already contacted Acas; the claim is
for unfair dismissal, and the claimant intends to apply for interim relief; or the claim is
against the Security Service, Secret Intelligence Service or the Government Communications
Headquarters: at reg 3.

Explanatory Notes, Enterprise and Regulatory Reform Act 2013 (UK) 11 [57]-[58].

Acas Annual Report 2016-17 (n 1) 30, 32. The complaint resolution process in Northern
Ireland is substantially the same, except that confidential conciliation is provided by the
statutory Labour Relations Agency: ‘Conciliation Services, Labour Relations Agency (Web
Page, 15 November 2019)  <https://www.lra.org.uk/resolving-problems/escalating-
unresolved-issues/conciliation-services>, archived at <https://perma.cc/85RP-A5]N>.

12
13

Annemarie Devereux, ‘Human Rights by Agreement? A Case Study of the Human Rights and
Equal Opportunity Commission’s Use of Conciliation’ (1996) 7(4) Australian Dispute Resolu-
tion Journal 280, 282.



390 Melbourne University Law Review [Vol 43(2):384

resolve their claim informally before it could be heard by a court or tribunal.'®
However, when conciliation was introduced in Australia, comparatively little
attention was paid to the confidential aspects of the process. That said,
historical legislative debates make it clear that settlement was seen as the
primary means by which complaints should be resolved, and that that was to
be aided by private conciliation.

At the federal level, the Racial Discrimination Act 1975 (Cth) established a
Commissioner for Community Relations, tasked with examining complaints
of racial discrimination and settling them through conciliation.'® Introducing
the Act, Attorney-General Kep Enderby said it ‘recognises that an emphasis
on mediation and conciliation is a more satisfactory way of tackling individu-
al instances of racial discrimination and the tensions that are associated with
individual disputes.!”

The Commissioner was later replaced by the Human Rights Commission,
which ultimately assumed a wider ambit than racial discrimination. Discus-
sion in Parliament, on what became the Human Rights Commission Act 1981
(Cth), explicitly rejected including an enforcement mechanism for pursuing
individual claims. As noted in the second reading speech:

It is only when the Parliament has laid down laws relating to human rights in a
particular area — for example relating to racial discrimination — that the nor-
mal law enforcement machinery should be considered. Even there, the clear cut
and authoritative decisions of the courts may not be the correct way to proceed,
at any rate in the early stages of the operation of the law. The promotion of hu-
man rights in this country will be achieved more through education, through
finding new balances of interests and through conciliation than through firm
measures of enforcement.'®

Thus, conciliation was seen as a softer means of pursuing a ‘balance of
interests, to be used in partnership with education. This was explicitly
preferred to ‘firm measures of enforcement’

15 Racial Discrimination Act 1975 (Cth) ss 22-4, as enacted (‘Cth Racial Discrimination Act’);
Anti-Discrimination Act 1977 (NSW) s 92, as enacted (‘NSW Anti-Discrimination Act’); Sex
Discrimination Act 1975 (SA) s 40(2), as enacted (‘SA Sex Discrimination Act’); Equal Oppor-
tunity Act 1977 (Vic) s 39(2), as enacted.

16" Cth Racial Discrimination Act (n 15) ss 19-20, as enacted.

17 Commonwealth, Parliamentary Debates, House of Representatives, 13 February 1975, 286
(Keppel Enderby, Attorney-General).

18 Commonwealth, Parliamentary Debates, House of Representatives, 24 March 1981, 856
(Robert Viner).
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This approach was replicated in the states and territories. In South Austral-
ia, the original Sex Discrimination Act 1975 (SA) made provision for confiden-
tial conciliation as the primary method for resolving complaints,'® though
there was no discussion in Parliament as to why this was the model adopted.?
Reliance on confidential conciliation was also not addressed in the second
reading speech for the later consolidation of equality law in South Australia.?!
It is likely, however, that this model of confidential conciliation was adopted
from that in the UK, given the statute was developed with reference to (and
was designed to ‘go beyond’) the evolving law in that jurisdiction.”? As the
first state in Australia to adopt equality legislation, it is possible that South
Australia — along with the Commonwealth — set the trend for developments
in other states.

In Victoria, a year later, the establishment of the Commissioner for Equal
Opportunity was attended by an expectation that ‘the great majority of [sex
discrimination] cases will in fact be settled by discussion and conciliation’?®
The Commissioner was tasked with seeking to resolve allegations of discrimi-
nation via investigation and conciliation; ‘{w]hen, but only when’ that failed,
the complaint could be referred to the Equal Opportunity Board.?* Even at
that early stage in the development of equality law, the Act included provision
for the ‘confidentiality of information made available to the board, the
commissioner or the staff during the operation of the Act® In the second
reading speech, Premier Dick Hamer noted that

the creation of effective legal remedies against discrimination is an important
objective of the Bill. Legislative declarations of principle are of little value unless
they can be given practical expression.

However, the Bill also recognizes that an emphasis on mediation and con-

ciliation is a more satisfactory way of tackling individual instances of discrimi-

19 SA Sex Discrimination Act (n 15) pt VIII div IL.

20 See South Australia, Parliamentary Debates, House of Assembly, 11 June 1975, 3298 (Donald
Dunstan) (‘SA Parliamentary Debates (11 June 1975)’).

See South Australia, Parliamentary Debates, House of Assembly, 13 November 1984, 1821-5
(Gregory Crafter).

SA Parliamentary Debates (11 June 1975) (n 20) 3296 (Donald Dunstan).

Victoria, Parliamentary Debates, Legislative Assembly, 11 November 1976, 4078 (Rupert
Hamer, Premier) (‘Vic Parliamentary Debates (11 November 1976)’).

24 Thid.
25 Tbid 4079.

21

22
23
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nation and the tensions that are associated with individual disputes, and re-

quires every effort to be made to settle complaints in this way.?

This arguably appears to acknowledge a potential tension between concilia-
tion and the provision of effective legal remedies. Further, it also appears to
frame claims of discrimination as being about ‘tensions’ between individuals,
rather than breaches of societal norms. However, the Premier gave no
justification for why conciliation was ‘more satisfactory’ for individual
disputes than a court hearing.

Later that same month, in the second reading speech for the Anti-
Discrimination Act 1977 (NSW), Premier Neville Wran reinforced that
conciliation was the primary method of resolving complaints, and attempting
to settle complaints was the primary function of the Counsellor for
Equal Opportunity:

The main feature of the counsellor’s functions is to attempt to settle, by concil-
iation or otherwise, the subject of the complaint. [They are] obliged, by
clause 101(1), to endeavour to resolve a complaint in this way wherever that is
possible. Clauses 102 and 103 relate to the conciliation proceedings. It is de-
sired that as far as possible the counsellor be enabled to intervene in the dispute
between the parties. It is desired to ensure that the proceedings be as informal
as possible, so as to provide the most amenable atmosphere for compromise.
For this reason, clause 102 provides that a complainant or respondent in concil-
iation proceedings shall not be represented by any other person except by leave
of the counsellor. Clause 103(2) provides that evidence of anything said or done
in the course of proceedings shall not be admissible in subsequent proceedings

under this part relating to the complaint.”’

This was reinforced even more emphatically in the Legislative Council: ‘It is
emphasized that the most important means provided by this bill for the
removal of individual discriminatory acts is by conciliating between the
parties with a view to settling the complaints.*®

These speeches indicate that (private) conciliation was seen as fundamen-
tal for securing the political acceptability of the Act, and for securing its

passage through Parliament.

%6 Ibid 4080.

%7 New South Wales, Parliamentary Debates, Legislative Assembly, 23 November 1976, 3343
(Neville Wran).

28 New South Wales, Parliamentary Debates, Legislative Council, 24 November 1976, 3396
(David Landa).
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In Western Australia, the delayed adoption of equality legislation (which
was not introduced until 1984, eight years after Victoria and New South
Wales, and nine years after South Australia) meant legislators had ‘the benefit
of the experience of other places in the world as well as other States and the
Commonwealth where similar legislation has been introduced,” and conse-
quently, the statutory bodies established under the Act were ‘adapted from
models which have been functioning effectively and efficiently elsewhere for
some time*® More particularly, following the lead of the other states, the
Western Australian legislation was ‘designed to facilitate negotiation, concilia-
tion, and education rather than confrontation}* and the Commissioner for
Equal Opportunity was tasked with conciliating complaints. Conciliation
would be in private, with the aim of ‘reach[ing] a mutually satisfactory
settlement as quickly as possible and with as little fuss as possible’*

When the remaining states and territories introduced equality law in the
1990s, conciliation was still seen as being at the heart of the model of dispute
resolution. In the Australian Capital Territory, conciliation was seen as a key
role of the newly formed Human Rights Commissioner.> The Commissioner
was given a broad discretion and range of methods to deal with
complaints, but

wherever possible, the Bill requires the commissioner to try to resolve a com-
plaint by conciliation, that is, to reach a solution that is acceptable to all the
parties. The experience in other jurisdictions is that by far the majority of com-

plaints are settled in this way.*

The Commissioner was given the power to require parties to attend a compul-
sory and private conference.” However, they could also investigate matters via
a public hearing: “The commissioner is free to choose which method is the
most appropriate in a particular case or to adopt a combination of methods*®

While this still frames conciliation as the primary method of resolving

29 Western Australia, Parliamentary Debates, Legislative Assembly, 20 September 1984, 1550

(Yvonne Henderson).
30 Thid.
31 Thid.
32 Thid.

33 Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 17 October 1991,

3894 (Rosemary Follett) (‘ACT Parliamentary Debates (17 October 1991)’).
3 Thid.
%5 Human Rights and Equal Opportunity Bill 1991 (ACT) s 77. See also ibid.

3% AcT Parliamentary Debates (17 October 1991) (n 33) 3894 (Rosemary Follett).
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complaints, it at least recognises that conciliation may be inappropriate for
resolving some matters.

In Queensland, the Anti-Discrimination Act 1991 (Qld) (‘Qld Anti-
Discrimination Act’) included recognition of ‘[a] two-tiered dispute-resolution
system ... conciliation by an anti-discrimination commission followed, where
conciliation is unsuccessful, by a hearing before an anti-discrimination
tribunal’®” However, there was no discussion of the private nature of these
conciliation proceedings.*®

In the Northern Territory, the Anti-Discrimination Act 1992 (NT) (‘NT
Anti-Discrimination Act’) was seen as being ‘based on a conciliatory, educa-
tional model, not an adversarial one’*® This was reiterated later in the second
reading speech, perhaps to deflect any opposition to the proposed Act. The
Minister for Public Employment, Shane Stone, said: ‘It has been the desire of
the government to emphasise the conciliatory, non-adversarial theme of this
proposed legislation’*® Thus, conciliation lay at the heart of the
legislative framework.

In Tasmania, the view of the government was that ‘[tJhe major impact of
anti-discrimination legislation is educative’*! The main way of enforcing the
statute was through private conciliation: “The focus in the grievance proce-
dures is on conciliation. Conciliation conferences are conducted in private
and any person investigating the complaint is also required to maintain a
degree of confidentiality.*?

Consequently, conciliation is central to the enforcement model in each
Australian jurisdiction, and they generally use the same model. For instance,
at the federal level, the Australian Human Rights Commission (AHRC’)
resolves complaints using conciliation, which it says is a process through
which ‘people involved in a complaint talk through the issues with the help of
someone impartial and settle the matter on their own terms.** The process is

37 Queensland, Parliamentary Debates, Legislative Assembly, 26 November 1991, 3194 (Dean
Wells).

38 Tbid 3193-7.

3 Northern Territory, Parliamentary Debates, Legislative Assembly, 1 October 1992, 6529

(Shane Stone).

40 1hid 6530.

41 Tasmania, Parliamentary Debates, Legislative Assembly, 3 December 1998, 50 (Judy Jackson).

42 Ibid 51. However, even this was seen as significantly strengthening the enforcement

mechanisms under Commonwealth statutes.

43 “Complaints Made to the Australian Human Rights Commission, Australian Human Rights

Commission (Web Page) <https://www.humanrights.gov.au/quick-guide/12000>, archived at
<https://perma.cc/DEV9-VCAW>.
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required to be private, and things said in conciliation are not admissible if the
case proceeds to court.** The AHRC does not publish much information
about the nature of the complaints received or how they are resolved.*® In the
2017-18 financial year, though, the AHRC conducted 1,262 compulsory
conciliations. Of these, 931 (74%) were successfully resolved and less than 3%
of complaints lodged at the AHRC proceeded to court.*

While the history of equality law differs in each Australian state and terri-
tory, the jurisdictions are consistent in treating discrimination as a personal
wrong, which is best settled quickly and quietly behind closed doors. Rather
than seeking ‘confrontation, the various statutes were designed to be more
conciliatory, while still intending to offer individual remedies.

This observation is certainly not new. In her groundbreaking work, Marga-
ret Thornton argued that the individual, complaint-driven model of equality
law, while embodying a view that discrimination is wrong, ‘chooses not to
exert the punitive force of the law’*” The justification for this was ‘that
discriminators should be treated gently, preferably in a confidential setting, by
means of conciliation and persuasion, as their conduct invariably arises out of
unconscious racism or sexism, rather than from a conscious animus’*

Thus, this ‘vague notion of collective guilt’ infused the view of the ‘wrong’
prohibited by anti-discrimination laws,* and determined their (limited)
means of enforcement. Conciliation relegates violations of anti-discrimination
laws to be ‘private pecadilloes [sic]’*® As Thornton notes, the legislative model
assumes that most discrimination claims will be resolved via conciliation, and
that defendants will change their behaviour once they are ‘politely informed of

4 Australian Human Rights Commission Act 1986 (Cth) ss 46PK(2), 46PKA (‘AHRC Act’).
Some state Acts expressly specify that if the claim proceeds to the tribunal, anything said
during the dispute resolution process is not admissible in those proceedings: see, eg, Anti-
Discrimination Act 1991 (Qld) s 164AA (‘Qld Anti-Discrimination Act’); Equal Opportunity
Act 1984 (SA) s 95(9) (‘SA Equal Opportunity Act’); Equal Opportunity Act 2010 (Vic) s 117
(“Vic Equal Opportunity Act’).

45 We examine what information the agencies release about claims in more depth in Part IIL.

46 AHRC Complaint Statistics 2017-18 (n 1) 2.

47" Margaret Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia (Oxford

University Press, 1990) 37 (‘The Liberal Promise’).

48 1bid 37-8.

4 Ibid 38. Indeed, Thornton argues that even the idea that discrimination is wrong is

contentious: at 144.
50 Ibid 144.
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the error of [their] ways:® Thornton critiques this approach on the basis that
it is ‘a somewhat naive view of human nature, and contrary to the presence of
the ‘habitual respondent’ in discrimination claims.** Thus, reliance on
confidential conciliation represents a long-established, though contentious,
aspect of the enforcement of equality law in Australia.

B Prevalence of Confidentiality in Settlement Agreements in Victoria

In addition to the widespread use of confidential conciliation, confidentiality
has become part of the complaint resolution process in Australia in another
way: as a term of settlement. Leading discrimination barristers Chris Ronalds
and Elizabeth Raper write that this term can be as narrow as the parties
agreeing to keep the terms of settlement private — or much wider, to prevent
the parties from disclosing that a complaint was made and the terms of the
settlement.”® Such clauses have prevented researchers from interviewing
parties to claims that settled, or examining the outcomes negotiated at
settlement.** For example, in their research on the experience of vulnerable
clients in conciliation processes, researchers from Kingsford Legal Centre
found that confidentiality clauses prevented them from examining the
outcomes their clients received when they settled a discrimination claim.>

5L Ibid 146. It is possible that skilled and experienced conciliators at Australian equality
commissions are now far more proactive and interventionist in conducting conciliations than
at the time Thornton’s work was conducted. That said, the limited number of empirical stud-
ies of conciliation, driven by the confidentiality of the process, makes this difficult to test or
assess in practice.

> Tbid.

53 Chris Ronalds and Elizabeth Raper, Discrimination Law and Practice (Federation Press,

5% ed, 2019) 182.

For example, Allen was unable to interview parties to discrimination claims in Victoria
because the agency was of the view that the confidentiality clauses in their settlement agree-
ments prevented this: Dominique Allen, ‘Behind the Conciliation Doors: Settling Discrimi-
nation Complaints in Victoria’ (2009) 18(3) Griffith Law Review 778, 785 (‘Behind the Con-
ciliation Doors’). Gaze and Hunter were unable to contact parties to federal claims because
the then Human Rights and Equal Opportunity Commission (‘HREOC’) said that privacy
law, and its responsibilities to the parties to claims that had been finalised, prevented it from
assisting them to contact the parties in any way: Beth Gaze and Rosemary Hunter, Enforcing
Human Rights in Australia: An Evaluation of the New Regime (Themis Press, 2010) 32. In an
early study of HREOC’s conciliation processes, Devereux was permitted to view complaint
files but, she writes, ‘it was not deemed possible or appropriate’ for her to approach the par-
ties to discuss the agency’s processes: Devereux (n 14) 281.

54

55 Maria Nawaz, Anna Cody and Emma Golledge, Kingsford Legal Centre, Having My Voice

Heard: Fair Practices in Discrimination Conciliation (Report, 20 August 2018) 4.
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While researchers have acknowledged how confidentiality clauses have
restricted their research methods, they have not generally explored the
frequency of such clauses in settlement agreements. That said, Charlesworth
et al examined settlements in sexual harassment claims resolved at nine equal
opportunity agencies over a six month period in 2009, finding that 16.9%
included a confidentiality clause.®® In this section, we attempt to shed some
empirical light on the use and impact of confidentiality clauses, with a focus
on Victoria.

This section reports on interviews conducted with five conciliators from
the VEOHRC and 19 solicitors who practice in anti-discrimination law in
Victoria. The interviews were conducted for a larger study of the State’s anti-
discrimination law.>” Semi-structured interviews were conducted by phone or
in person between August 2017 and August 2018. The interview questions
were designed to explore the participants’ opinions and experience with the
dispute resolution process used in Victoria. The VEOHRC invited its concilia-
tors to participate. A combination of directly approaching solicitors and
‘snowball sampling’ was used to recruit the solicitors who participated. The
group of solicitors who were interviewed is narrow and by no means compre-
hensive, though multiple channels were utilised to recruit participants. The
solicitors acted for parties in both state and federal claims. Of the solicitors, 14
primarily represented claimants and five primarily represented respondents,
and they worked at a mix of mid and top tier law firms and community
legal centres.

Participants were asked about whether confidentiality clauses were used in
settlement agreements and their frequency. The solicitors said that they
regularly encountered confidentiality clauses. Two respondent solicitors said
that settlement agreements ‘almost always™® included a confidentiality clause.

56 Sara Charlesworth et al, Formal Complaints of Workplace Sexual Harassment Lodged with
Australian Human Rights and Equal Opportunity Commissions: 1 July 2009 - 31 December
2009 (Report, March 2012) 29.

Dominique Allen, ‘Evaluating the Effectiveness of the New Mechanisms in the Equal
Opportunity Act 2010 (Vic)’ (Research Project, Monash University, 2017-19)
<https://research.monash.edu/en/projects/evaluating-the-effectiveness-of-the-new-
mechanisms-in-the-equal-o>, archived at <https://perma.cc/DX8A-KFZB> (‘Evaluating
Effectiveness Study’). See also Dominique Allen, Addressing Discrimination through Individu-
al Enforcement: A Case Study of Victoria (Report, August 2019). The project was funded by
the Victorian Legal Services Board Grants Program. Quotations taken from interviews con-
ducted for this project, which have been included in Part II(B) of this article, should be
attributed to this research project.

58 Thid.

57
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A claimant solicitor described confidentiality clauses as ‘not negotiable’ and
said lawyers have to be ‘confident to push back’ and negotiate.>

A claimant solicitor said that their clients fell into two groups: one group
that wanted confidentiality, and one that did not.®® Similarly, a VEOHRC
conciliator said that they encountered claimants who wanted to be able to talk
about what happened, just as there were others who did not want people to
know that they had made a complaint, particularly future employers.®! At the
time they were interviewed, a claimant solicitor had a matter that they
thought would not settle because the claimant did not want to agree to
confidentiality. The solicitor thought that the respondent would not be
prepared to compensate the claimant without receiving something in return,
namely confidentiality.®> This is seen as a common practice. A claimant
solicitor said that there is ‘a lot of pressure to maintain confidentiality from
the respondent’®® Similarly, the conciliators reported that generally it is
respondents who want confidentiality.*® When asked about the inclusion of
confidentiality clauses in settlement agreements, a conciliator said that they
do not suggest that every agreement should contain one — rather, they raise it
as one of the clauses the parties might want to include once the outcome itself
has been agreed upon.®® However, both conciliators and solicitors cited
confidentiality as one of the primary reasons respondents decide to settle.®® As
a claimant solicitor said:

[R]espondents will often settle because there’s obviously the publicity factor. It’s
not good to have your name associated with certain types of actions, particular-
ly sexual harassment ... and because they know that win, lose or draw, their

name will always be associated with those allegations.®”

Confidentiality clauses do not just cover settlement terms: they often extend
to the complaint itself, any internal investigation, and the settlement negotia-

9 Tbid.
0 Thid.
ol Ibid.
2 Ibid.
% TIbid.
% Ibid.
%5 Ibid.
% TIbid.

67 Ibid. This has been a concern for respondents for many years: see, eg, Allen, ‘Behind the

Conciliation Doors’ (n 54) 786.
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tion process.®® There is, however, scope to tailor confidentiality clauses to suit
the individual claimant. A claimant solicitor said that they had encountered
respondents who have agreed to a clause that permitted the claimant to
discuss the claim with their family, but not anyone other than them.®

Although some respondents might agree to a minimal level of transparen-
cy, the interview data recounted in this section reinforces the general domi-
nance of confidentiality as a term of settlement (at least in Victoria) and
explains the reasons for its prevalence. What is missing from this picture is the
views of parties to claims and whether, for example, complainants actually do
desire confidentiality, or whether they feel compelled to agree to it in return
for, say, a larger sum of financial compensation than they may be offered
otherwise. The problem for researchers is, of course, that once a party has
agreed to a confidentiality clause, it is difficult to discuss their claim with
them because they are in jeopardy of breaching the clause. As we note in
Part V, the Australian Sex Discrimination Commissioner has attempted to
navigate this problem in order to collect evidence for the inquiry into the
prevalence of sexual harassment.

III ADDRESSING THE RISKS OF CONFIDENTIALITY THROUGH THE
RELEASE OF DATA

In the context of equality law, openness and transparency have increasingly
yielded to the push for confidentiality, which lies at the heart of the enforce-
ment model used in both countries. We return to the conflict between
confidentiality and transparency in Part IV. Our starting point, though, is that
because of the extensive use of confidentiality in both system design and the
terms of settlement, it is very difficult to know much about the types of
discrimination that exist, the prevalence of discrimination in society, or how it
is being addressed.

One way of assessing this is, of course, to examine court decisions. Howev-
er, this would not provide a complete picture. Strong cases frequently settle,
possibly even more often in equality law than other areas of law because
respondents fear the reputational damage they might incur if they defend a
claim.”® Conversely, weak, spurious and vexatious claims often reach a

68 Allen, ‘Evaluating Effectiveness Study’ (n 57).
% Ibid.
70 Margaret Thornton, ‘Equivocations of Conciliation: The Resolution of Discrimination

Complaints in Australia’ (1989) 52(6) Modern Law Review 733, 740; Allen, ‘Behind the Con-
ciliation Doors’ (n 54) 786.
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hearing,”" which paints a distorted picture of the prevalence of discrimination
and how it is affecting people. The orders made by courts are often not in
keeping with what the parties are able to negotiate at settlement, both in terms
of quantum and the prevalence of systemic remedies.”” Thus, it is difficult to
state with any certainty that the claims before courts reflect what is happening
in the community, or that the remedies awarded by courts are the most
suitable ways of addressing discrimination or adequately measuring the
harm caused.

Court decisions are thus not a suitable source of information if seeking to
assess the prevalence of discrimination or how discrimination claims are
resolved. Instead, it is better to assess these questions using conciliation and
settlement data, as this more accurately depicts the actual claims that are
made and resolved. In Australia, equal opportunity agencies are the gatekeep-
ers of this information because complaints must be lodged with them before
the claimant can proceed to court (except in Victoria, though most claimants
have continued to approach the agency first anyway).”? In the UK, this data is
largely held by Acas, which conducts conciliation for discrimination claims
in employment.”*

In this part, then, we examine what information the agencies actually do
release about claims and their outcomes, and the extent to which this resolves
the issues posed by confidentiality in the enforcement of equality law. We then
examine the legislative constraints that may prevent them from releasing such
data. We argue that the adverse impact of confidentiality in the enforcement
of equality law is amplified by the fact that the agencies release very little
information about the outcomes obtained at settlement, the nature of discrim-
ination claims, or the prevalence of discrimination in the community, other
than statistical complaint data.

71 See, eg, Von Stalheim v Davey Accounting Plus [2007] TASADT 7; Von Stalheim v KPMG
[2003] TASADT 12; Von Stalheim v Garrotts [2003] TASADT 9.

Dominique Allen, ‘Remedying Discrimination: The Limits of the Law and the Need for a
Systemic Approach’ (2010) 29(2) University of Tasmania Law Review 83.

73 See AHRC Act (n 44) ss 46P, 46PO; Human Rights Commission Act 2005 (ACT) ss 43, 53A
(‘ACT HRC Act’); NSW Anti-Discrimination Act (n 15) pt 9 div 2 sub-div 1, s 93A; Anti-
Discrimination Act 1992 (NT) pt 6 div 1, s 86 (‘NT Anti-Discrimination Act’); Qld Anti-
Discrimination Act (n 44) ch 7 pt 1 div 1 sub-div 1, s 164A; SA Equal Opportunity Act (n 44)
ss 93, 95B; Anti-Discrimination Act 1998 (Tas) pt 6 div 1A, s 78 (‘Tas Anti-Discrimination
Act’); Equal Opportunity Act 1984 (WA) ss 83, 93 (‘WA Equal Opportunity Act’).

There is no comparable conciliation process for claims beyond employment.

72
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A Information Published by Statutory Agencies about Equality Claims

Table 1 presents the type of information made available by each equality
agency in Australia and by Acas in the UK, and whether it is published in the
agency’s most recent annual report, on its website, or both.

Table 1: Settlement Information Released by the Agencies

Jurisdiction Claim Outcome of Conciliation Selection of
statistics complaint case studies settlement
handling process outcomes
Australia — AR”® AR AR, W w
Cth
ACT AR AR AR, W W
Qld AR AR AR, W W
NSW AR AR AR, W W, Monthly
newsletter
NT AR AR AR =
SA AR AR AR AR, W
Tas AR AR AR =
Vic AR AR AR W
WA AR AR AR AR, W
Great AR AR (for all - -
Britain employment
claims)
Northern AR AR - w7é
Ireland

AR = the agency’s 2016-17 annual report (except for South Australia which refers to
its 2015-16 annual report); W = the agency’s website

75 These statistics are contained within a publication that accompanies the AHRC’s annual
report: AHRC Complaint Statistics 2017-18 (n 1).

7 The Equality Commission of Northern Ireland has a database of cases on its website, but
these are only claims for which the agency provided assistance.
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Very limited information is made publicly available by the statutory bodies
about the nature of discrimination complaints and their outcomes.”” As
Table 1 shows, all of the agencies publish data about the number of complaints
they received during the previous financial year. Complaints are usually
reported against the attribute(s) upon which the claim was lodged and, in the
case of Australia, the area of activity.”® Similarly, all agencies report the
outcome of the conciliation process, which is usually the number of claims
that were referred to conciliation, terminated, withdrawn, referred to another
agency or referred to court for a hearing. Some agencies also report on the
time taken to resolve a claim, which is often measured against key perfor-
mance indicators; the percentage of claims that were successfully conciliated is
also often reported.” Across the agencies, though, how this information is
reported, and the detail provided, is not consistent.

All of the Australian agencies usually include case studies or examples of
successful conciliations in their annual report, which usually includes an
overview of the facts and the negotiated outcome.®’ For example, the AHRC’s
2016-17 annual report includes the following case study:

The complainant, aged 71, experiences pain when walking long distances and
uses a walking stick. She claimed the layout of a domestic airport she used re-

77" As the Equality and Human Rights Commission in Great Britain and the Equality Commis-

sion for Northern Ireland are not required to handle all discrimination claims, this reporting
is not a function they can perform. The Equality Commission for Northern Ireland provides
data on the claims it provides assistance to, but this represents a small portion of the total
claims lodged. Therefore, the data in Table 1 is for the conciliation bodies — in Great Britain,
Acas; and in Northern Ireland, the Labour Relations Agency.

78 The data from Great Britain and Northern Ireland is only about employment claims: Acas

Annual Report 2016-17 (n 1) 2-5.

See, eg, Anti-Discrimination Board of NSW, Annual Report 2016-17 (Report, October 2017)
17-18; Northern Territory Anti-Discrimination Commission, Annual Report 2016-2017
(Report, 29 September 2017) 21-4; Anti-Discrimination Commission Queensland, Annual
Report 2016-17 (Report, 25 August 2017) 27-8; South Australian Equal Opportunity Com-
mission, 2016-17 Annual Report (Report, 30 September 2017) 20-1, 25; Equal Opportunity
Tasmania, Annual Report 2016-17 (Report, 29 September 2017) 44-5 (‘Tas Annual Report
2016-17"); Equal Opportunity Commission of Western Australia, Annual Report 2016-17
(Report, 22 September 2017) 34 (‘WA Annual Report 2016-17).

79

80 The Tasmanian and Western Australian annual reports included an example of a claim that

was withdrawn (and the reasons for its withdrawal): Tas Annual Report 2016-17 (n 79) 27,
29; WA Annual Report 2016-17 (n 79) 36. The New South Wales agency publishes a monthly
newsletter which features similar sorts of case studies: see ‘Equal Time, Anti-Discrimination
Board of NSW (Web Page, 16 October 2019) <https://www.antidiscrimination.
justice.nsw.gov.au/Pages/adb1_publications/adb1_newsletter/adbl_newsletter.aspx>, ar-
chived at <https://perma.cc/P8MD-67TT>.
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quired passengers to walk long distances. She claimed there were no travelators,
there was limited seating, and she could not find staff to provide assistance or
a wheelchair.

The airport agreed to take part in conciliation. The complaint was resolved
with an agreement that the airport improve signage, provide maps indicating
walking distances, review availability of seating and operate a transport service
within the airport for passengers who need assistance with mobility. The air-

port also agreed to review customer service training provided to staff.3!

All of the Australian agencies — except Tasmanias — publish examples of
conciliations on their website. These are much like the case studies in the
annual reports — the examples describe the nature of the claim and how it
was resolved. Some — such as the AHRC® and the Anti-Discrimination
Board of NSW® — are more comprehensive than others, in that they contain
more examples, provide more details, or include the year the claim was
settled. Alternatively, others — such as Victoria® and Western Australia® —
include fewer examples. What is common to all jurisdictions is that none
claim to offer a complete database of all the claims settled at the agency: they
all state that the list is only a ‘selection’ of successful conciliations.®

South Australia is the only jurisdiction that releases data about the out-
comes negotiated at settlement during the previous financial year. This is
displayed in the form of a graph, which shows the percentage of settlements
that included each type of remedy.”

Table 1 also shows that, by comparison, the UK agencies release very little
information about discrimination claims. Part of the reason for this is a

81" Australian Human Rights Commission, Annual Report 2016-2017 (Report, 10 September

2017) 34.

‘Conciliation ~ Register,  Australian ~ Human  Rights ~ Commission ~(Web  Page)

<https://www.humanrights.gov.au/complaints/conciliation-register/list>.

83 Conciliations, Anti-Discrimination Board of NSW (Web Page, 7 November 2019)
<https://www.antidiscrimination.justice.nsw.gov.au/Pages/adb1_resources/adbl_equaltimeco
nciliation/adb1_equaltimeconciliation.aspx>.

82

84 Conciliation Case Studies, Victorian Equal Opportunity & Human Rights Commission (Web

Page) <https://www.humanrightscommission.vic.gov.au/discrimination/making-a-
complaint/case-studies>.

85 “Complaint Summaries, Government of Western Australia: Equal Opportunity Commission

(Web Page) <http://www.eoc.wa.gov.au/complaints-inquiries/complaint-summaries>.

86 See, eg, ‘Conciliation Register, Australian Human Rights Commission (Web Page, 14

December 2012) <https://www.humanrights.gov.au/complaints/conciliation-register>, ar-
chived at <https://perma.cc/T6KD-KPGV>.

87 See below Part V.
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difference in process. Neither the equality agency in Great Britain®® nor the
agency in Northern Ireland is required to receive claims; instead, for employ-
ment claims, conciliation is conducted by Acas and the Labour Relations
Agency respectively. Conciliation is not available for complaints that are not
about employment. Therefore, the equality agencies can only collect data
about claims that they provide assistance for, and this data does not give a
complete picture of discrimination claims. The equality agencies could,
however, publish case studies or vignettes so that potential claimants and
respondents have a greater understanding about how the law operates — a
recommendation we return to in Part V. In addition, Acas and the Labour
Relations Agency are less concerned with discrimination claims than with
conciliating employment claims generally, so their mandate to report has a
different focus. Furthermore, Acas has also only been responsible for handling
all complaints since the introduction of early conciliation in 2014,*° meaning
there has been less time for it to refine its reporting strategy.

B Statutory Limits on the Publication of Information

As government agencies, the statutory equality agencies in both countries are
covered by strict privacy obligations. As we argue in this section, these privacy
obligations, either directly or indirectly, are reducing the willingness of
statutory agencies to release information about equality claims. Thus, they are
compounding the risks of confidentiality in the enforcement of equality law.

1 Australia

In Australia, privacy obligations arise under: (1) the statutes creating the
equality bodies themselves;* (2) discrete privacy legislation;’' and (3) public
service policies.”” In relation to the federal AHRC, s 49(1) of the Australian
Human Rights Commission Act 1986 (Cth) (‘AHRC Act’) prohibits staft of the
AHRC from disclosing ‘any information relating to the affairs of another

88 That is, the Equality and Human Rights Commission.

89 See UK Early Conciliation Regulations (n 11).

90 See, eg, ACT HRC Act (n 73) s 99; NSW Anti-Discrimination Act (n 15) s 124A; NT Anti-
Discrimination Act (n 73) ss 100, 108; QId Anti-Discrimination Act (n 44) ss 145, 191, 220; Vic
Equal Opportunity Act (n 44) s 176; WA Equal Opportunity Act (n 73) s 167.

See, eg, Privacy Act 1988 (Cth) (‘Cth Privacy Act’); Privacy and Data Protection Act 2014
(Vic) (‘Vic Privacy Act’).

See, eg, Australian Human Rights Commission, Privacy Policy (Policy, June 2018) (‘AHRC
Privacy Policy’).

91
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person’ acquired through the Commission’s operations. If breached, the
penalty is 50 penalty units (equivalent to $10,500 as at November 2019) or
imprisonment for one year, or both.”> However, information may be disclosed
‘in the performance of a duty under or in connection with [the Act]’, or ‘in the
course of acting for or on behalf of the Commission’**

In relation to privacy legislation, the Privacy Act 1988 (Cth) regulates how
personal information is to be handled, including by the AHRC. ‘Personal
information’ is defined broadly as

information or an opinion about an identified individual, or an individual who

is reasonably identifiable:

(a) whether the information or opinion is true or not; and
(b) whether the information or opinion is recorded in a material form or
not.”

This is broad enough to include a raft of information — whether it is sensitive
or not — so long as an individual can be identified.

Under Australian Privacy Principle 6,% if personal information is collected
for a particular purpose, it must not be used or disclosed for a secondary
purpose unless:

« the individual has consented to the use or disclosure;”’

« the individual would reasonably expect the use or disclosure of the infor-
mation for the secondary purpose, and the secondary purpose is:

« if it is sensitive information — directly related to the primary pur-
pose;

« if it is not sensitive information — related to the primary purpose;’®

it is required or authorised by or under an Australian law or a
court/tribunal order;*

93 AHRC Act (n 44) s 49(1); Crimes Act 1914 (Cth) s 4AA.

AHRC Act (n 44) s 49(4B). Note that the defendant bears an evidential burden in relation to
this exception.

94

% Cth Privacy Act (n 91) s 6 (definition of ‘personal informatiorn’).

% See ibid sch 1 (‘Australian Privacy Principles’).
9 Tbid c 6.1(a).
%8 Tbid cls 6.1(b), 6.2(a).

9 Tbid cls 6.1(b), 6.2(b).

)
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« the entity (here, the AHRC) ‘reasonably believes that the use or disclosure
of the information is reasonably necessary for one or more enforcement

related activities conducted by, or on behalf of, an enforcement body’'®

‘Enforcement body’ relevantly includes an ‘agency, to the extent that it is
responsible for administering, or performing a function under, a law that
imposes a penalty or sanction or a prescribed law ... [and] a State or Territory
authority, to the extent that it is responsible for administering, or performing
a function under, a law that imposes a penalty or sanction or a prescribed
law’!®" While discrimination is unlawful in Australia, equality law does not
generally impose penalties or sanctions. However, some sanctions do appear
in equality statutes: for example, s 50 of the Age Discrimination Act 2004 (Cth)
creates a strict liability offence, and imposes a penalty, for discriminatory
advertising; s 51 creates an offence, and imposes a penalty, for victimisation;
and s 52 creates an offence, and imposes a penalty, for a failure to disclose the
source of actuarial or statistical data. Complaints can be made to the AHRC
about conduct that is an offence under these sections. Thus, at least in this
limited sense, the AHRC is responsible for performing a function under a law
that imposes a penalty or sanction.

‘Enforcement related activity’ is relevantly defined as including ‘the pre-
vention, detection, investigation, prosecution or punishment of ... breaches of
a law imposing a penalty or sanction’ and ‘the preparation for, or conduct of,
proceedings before any court or tribunal, or the implementation of
court/tribunal orders.'%?

In sum, then, there is some limited scope for the AHRC (and state and
territory authorities) to reveal personal information in their enforcement
activities. However, perhaps more relevantly, information can be revealed if it
does not constitute ‘personal information’ — that is, if an individual is not
identified, or is not reasonably identifiable."®® Thus, de-identified data on claims
and outcomes can be released in compliance with the Australian Privacy
Principles. We return to this in Part V, where we consider what (additional)
information could be released by statutory agencies and how.

The AHRC Privacy Policy makes limited provision for the release of per-
sonal information to third parties, including to third parties engaged by the
AHRC to provide certain functions on the AHRC’s behalf (such as ‘com-

100 1hid cls 6.1(b), 6.2(e). For other exceptions to disclosure, see also at cls 6.2(c)-(d), 6.3.

101 o Privacy Act (n 91) s 6 (definition of ‘enforcement body’ paras (f), (n)).

102 1bid (definition of ‘enforcement related activity’ paras (a)(ii), (g)).

103 1hig (definition of ‘personal information’).
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pil[ing] raw data for research purposes’), and to third parties that individuals
authorise the AHRC to give access to personal information.'*

Similar provisions are enacted in some Australian states. In Victoria,
though, the Privacy and Data Protection Act 2014 (Vic) (‘Vic Privacy Act’)
includes an additional provision for the disclosure of personal information for
research. Under Principle 2, personal information may be disclosed for a
secondary purpose where it is

necessary for research, or the compilation or analysis of statistics, in the public
interest, other than for publication in a form that identifies any particular indi-
vidual [and]

(i) it is impracticable for the organisation to seek the individual’s consent
before the use or disclosure; and
(ii) in the case of disclosure — the organisation reasonably believes that the

recipient of the information will not disclose the information.!%

This makes explicit provision, then, for the disclosure of personal information
where it will be published in a de-identified form. This potentially allows for
far greater release of information for research purposes, potentially facilitating
greater transparency in Victoria.

Section 176 of the Equal Opportunity Act 2010 (Vic) (‘Vic Equal Oppor-
tunity Act’) prohibits VEOHRC staft from disclosing ‘information concerning
the affairs of any person’ acquired through their functions or duties. If
breached, the penalty is 60 penalty units for an individual (equivalent to
$9,913.20 as at November 2019).1% However, an exception is explicitly
provided for in s 177 for the disclosure of information ‘relating to disputes,
complaints or investigations’ if the disclosure is ‘made for the purpose of the
Commission’s educative functions’ and is ‘consistent with the Commission’s
obligations under [statute]; including the Charter of Human Rights and
Responsibilities Act 2006 (Vic) and the Vic Privacy Act.'”” Without limiting this
exception, express provision is made for the disclosure of information if it:
does not identify any person; is already in the public domain; or all relevant

104 AHRC Privacy Policy (n 92) 8 [24], 10 [39].
105 yic Privacy Act (n 91) sch 1 ¢l 2.1(c).

196 vic Equal Opportunity Act (n 44) s 176(3); ‘Penalties and Values, Victoria State Government:
Justice and Community Safety (Web Page, 5 July 2019) <https://www.justice.vic.gov.au/
justice-system/fines-and-penalties/penalties-and-values>, archived at <https://perma.cc/
TD7Y-XKWE>.

7' Vic Equal Opportunity Act (n 44) s 177(1).
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parties have consented.’® Again, then, this supports the release of de-
identified information. Notably, the previous version of the Act contained a
much vaguer provision, which was (ominously) headed ‘Secrecy’!® In Julian
Gardner’s review of the Act (‘Gardner Review’), he noted that there was a
perception that the VEOHRC was reluctant to use de-identified information
because of the uncertainty of what that provision permitted.!’® He recom-
mended that it be made clear that the Commission could use de-identified

1 However, as we

information about claims for educational purposes."
describe above, that reluctance persists — at least in the context of
agency reporting.

Confidentiality provisions are replicated in most statutes regulating Aus-
tralian equality agencies at state, territory, and federal level.''? However,
confidentiality requirements are not explicitly imposed on the equality agency
in South Australia or Tasmania.'"® In Tasmania, the Commissioner is only
required to ‘have regard to the desirability of maintaining the confidentiality
of all persons involved in the investigation’!'* In these jurisdictions, agencies
will still be bound by the state’s general privacy law.

Where statutory confidentiality provisions are in place, it is difficult to
generalise across the provisions in the different Australian states and territo-
ries. In relation to research, for example, there is no explicit mention of an
exception for research at the federal level, nor in the Northern Territory,
Western Australia, Victoria, or Queensland. In the Australian Capital Territo-
ry, disclosure for research still needs the consent of the parties.!”® In New
South Wales, the Board can ‘liaise or collaborate with academics, and facilitate
disclosure accordingly.!’® That said, even where there is not an explicit

108 Thid s 177(2).

199" Equal Opportunity Act 1995 (Vic) s 192, as enacted.

10 pepartment of Justice (Vic), An Equality Act for a Fairer Victoria: Equal Opportunity Review

(Final Report, 30 June 2008) 53 (‘Gardner Review’).

Ibid 53 recommendation 14, 79 [3.119].

12 AHRC Act (n 44) s 49; Fair Work Act 2009 (Cth) s 655 (‘Fair Work Act’); ACT HRC Act (n 73)
s 99; NSW Anti-Discrimination Act (n 15) s 124A; NT Anti-Discrimination Act (n 73) s 108;
QId Anti-Discrimination Act (n 44) s 220; Vic Equal Opportunity Act (n 44) ss 176-7; WA
Equal Opportunity Act (n 73) s 167.

111

113 But see the allusion to confidentiality in SA Equal Opportunity Act (n 44) s 95(8).

Tas Anti-Discrimination Act (n 73) s 69(2).
U5 ACT HRC Act (n 73) s 99(6).

116 NSW Anti-Discrimination Act (n 15) s 199(1)(h), as inserted by Courts and Other Legislation
Amendment Act 2009 (NSW) sch 1.2 item 2. See also Privacy and Personal Information Pro-
tection Act 1998 (NSW) s 27B.

114
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exception, ‘research’ and ‘education’ may fall within the duties, functions or
powers established under the equality acts,'"”
relevant Act,'"® which are exempt, potentially facilitating the disclosure of

or the administration of the

information. Even in this case, though, some statutes require the relevant
Commissioner to reasonably believe the disclosure to be ‘necessary or
appropriate,'?® 0 or ‘required'?' in
exercising those functions or powers. This is a high hurdle for equality

agencies to surmount, particularly where there are criminal penalties in the

or for the disclosure to be ‘necessary’?

offing. It is unsurprising, therefore, that some equality agencies would err on
the side of non-disclosure; it is likely that these statutory provisions have had
a substantial chilling effect on transparency in practice.

In most jurisdictions, there was limited attention paid to the possible con-
sequences of confidentiality when these statutory restrictions were intro-
duced. No reference was made to these provisions in the second reading
speeches for the AHRC Act, Human Rights Commission Act 2005 (ACT),
Discrimination Act 1991 (ACT), NT Anti-Discrimination Act, Qld Anti-
Discrimination Act, or Equal Opportunity Act 1984 (WA). The provision was
only mentioned in passing in the second reading speech for the Equal
Opportunity Act 1977 (Vic), and the amendment of the provision was not
mentioned in the second reading speech for the more recent Vic Equal
Opportunity Act.'*

The most detailed consideration of these provisions occurred in New
South Wales, where the confidentiality provision was introduced by the Anti-
Discrimination Amendment (Miscellaneous Provisions) Act 2004 (NSW). In
the Legislative Assembly, the second reading speech justified the provision on
two grounds. First, that it would prevent information held by the Board from
being subpoenaed or being subject to a freedom of information request
(which reportedly occurred regularly).'” Second, that

17" AHRC Act (n 44) s 49(4B); Fair Work Act (n 112) s 655(2)(a); Qld Anti-Discrimination Act
(n 44) s 220(2)(a); Vic Equal Opportunity Act (n 44) s 176(3); WA Equal Opportunity Act (n
73) s 167(1).

NT Anti-Discrimination Act (n 73) s 108(3)(a)(i).

119 Fair Work Act (n 112) s 655(2)(a).

120 NSW Anti-Discrimination Act (n 15) s 124A(3); Vic Equal Opportunity Act (n 44) s 176(3).
Qld Anti-Discrimination Act (n 44) s 220(2)(a).

See Vic Parliamentary Debates (11 November 1976) (n 23) 4079 (Rupert Hamer, Premier).

New South Wales, Parliamentary Debates, Legislative Assembly, 16 September 2004, 11043
(Bob Debus).
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[t]here is a risk, albeit a small one, that details of a complaint could be disclosed
by officers of the board to the media, a relative or a prospective employer with-
out sanction. Most other equal opportunity jurisdictions in Australia have pro-
visions in place to govern the actions of public officers in relation to personal
information contained in the complaint and acquired during its investigation. It

is appropriate that New South Wales does also.!?*

The change was therefore seen as being designed ‘to protect the integrity of
the complaint resolution process and to encourage persons to bring com-
plaints’'? This risk — of agency staff revealing personal information without
consequence — appears overblown and unlikely, particularly given the
presence of privacy legislation in Australia. It is questionable, then, whether
these confidentiality provisions and their possible practical consequences
were adequately considered by the legislature, and whether they add any
practical value over and above privacy legislation.

2 The United Kingdom

In the UK, the European Unions General Data Protection Regulation
(‘GDPR’)'? has been implemented by the Data Protection Act 2018 (UK) (‘UK
Data Protection Act’)."” The GDPR requires that personal information be
‘collected for specified, explicit and legitimate purposes and not further
processed in a manner that is incompatible with those purposes’'?® However,
further processing for research purposes is not considered incompatible, so
long as it is subject to appropriate safeguards in accordance with art 89(1).%
This opens up significant scope for research using personal data, even when
research was not the original purpose of the data collection. That said, the
safeguards required by art 89(1) might require measures such as pseudony-
misation or ‘processing which does not permit or no longer permits the

identification of data subjects’!*

124 Thig.
125 Thid.

126 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the Protection of Natural Persons with Regard to the Processing of Personal Data and on the
Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection
Regulation) [2016] OJ L 119/1 (‘GDPR’).

See generally ‘Data Protection, GOV.UK (Web Page) <https://www.gov.uk/data-protection>,
archived at <https://perma.cc/9ZRS-9P2P>.

128 GDPR (n 126) art 5(1)(b).
129 Ibid.
130 Thid art 89(1).
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As in Australia, provision is also made in the founding statute of the
Equality and Human Rights Commission (‘EHRC’) for the (non-)disclosure
of personal information. Section 6 of the Equality Act 2006 (UK) creates an
offence for Commission staft who make a disclosure of information that is not
authorised. The section applies to information acquired by the Commission
through inquiries, investigations, assessments, notices and agreements.131
However, disclosures are authorised if made: for the purpose of exercising the
Commiission’s functions in relation to inquiries, investigations, unlawful act
notices, applications, and public sector equality duty assessments;'*
report of an inquiry, investigation or assessment published by the Commis-
sion.®® Further, explicit authorisation is given for disclosures made ‘in a
manner that ensures that no person to whom the disclosed information
relates can be identified’'** Again, this facilitates the release of de-identified
information, including for research purposes.

Confidentiality provisions are also in place for Acas. Under s 251B(1) of
the Trade Union and Labour Relations (Consolidation) Act 1992 (UK),
information held by Acas cannot be disclosed if it ‘relates to a worker, an
employer of a worker or a trade union’ and is held by Acas in connection with
the provision of its services (by Acas or its officers).!** Disclosure can result in
a fine not exceeding £5,000."** However, under subsection (2), information
may be disclosed if it is ‘for the purpose of enabling or assisting ACAS to
carry out any of its functions under this Act, or if the disclosure is ‘made in a
manner that ensures that no relevant person to whom the information relates
can be identified;'”” so long as the disclosure is consistent with the UK Data
Protection Act (previously with its 1998 iteration).'*® Thus, it is again clear that
de-identified data can be released.

orin a

131 Equality Act 2006 (UK) s 6(2).

132 Tbid s 6(3)(a).
133 Tbid s 6(3)(b).
134 Tbid s 6(3)(e).
135 Trade Union and Labour Relations (Consolidation) Act 1992 (UK) s 251B (‘UK Trade Union

and Labour Relations Act’), as inserted by Enterprise and Regulatory Reform Act 2013 (UK)
s 10.

UK Trade Union and Labour Relations Act (n 135) s 251B(4); Criminal Justice Act 1982 (UK)
s 37.

UK Trade Union and Labour Relations Act (n 135) ss 251B(2)(a), (f). See also the other
situations where disclosure is not prohibited: at ss 251B(2)(b)-(e), (g).

138 Thid ss 251B(3), (7).
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IV TENSIONS BETWEEN CONFIDENTIALITY AND TRANSPARENCY
IN EQUALITY LAW ENFORCEMENT

The previous sections have mapped the ways in which confidentiality is
embedded in the enforcement of equality law in both jurisdictions. It is
integral to the conciliation process, and generally relied on in the drafting of
settlement agreements. This is compounded by the wide-ranging, technical
and punitive statutory provisions that require equality agencies to keep
confidential the information they collect. In this part, we consider the reasons
for, and implications of, this reliance on confidentiality, and how it relates to
theories of the rule of law and open justice.

A Competing Drivers and Drawbacks of Confidentiality

There are good reasons to embed confidentiality in the enforcement process
for equality law. It allows parties to negotiate in conciliation without fear that
what was said could be used in future litigation. It therefore creates a ‘[safe]
haven’ for both parties, who can ‘express emotions’ and communicate their
‘true interests without fear of public judgment.!* Confidentiality may
encourage people to lodge claims and encourage respondents to participate in
resolving them. It also protects both parties from potential reputational
damage from being involved in a discrimination claim, particularly the risk
that the media might show an interest in the claim if it proceeds to court. In
earlier empirical research, Allen documented that avoiding publicity is a
significant reason respondents decide to settle.'*® Thus, confidentiality has
significant benefits in facilitating the efficient resolution of discrimination
complaints, and can benefit both claimants and respondents.'*!

Equally, though, embedding confidentiality in the equality law enforce-
ment process has significant drawbacks. Keeping both processes and out-
comes confidential means that there is very limited guidance regarding what
claimants and respondents can expect from the law, including in relation to
remedies (both monetary and systemic). It is difficult to evaluate whether the
law is achieving its purpose, both in remedying the individual claimant’s
situation and in achieving broader, systemic outcomes. This is made more

139 Gay R Clarke and Iyla T Davies, ‘Mediation: When Is It Not an Appropriate Dispute
Resolution Process?’ (1992) 3(2) Australian Dispute Resolution Journal 70, 74.

140 Allen, ‘Behind the Conciliation Doors’ (n 54) 786.

141 See, eg, Women and Equalities Committee, The Use of Non-Disclosure Agreements in
Discrimination Cases (House of Commons Paper No 1720, Session 2017-19) 8-9 [11]-[13].
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problematic by the limited data released by equality agencies. Similarly, there
is limited guidance for equality agencies, lawyers and courts on how to resolve
discrimination claims, or what remedies are appropriate. This makes it more
difficult to frame subsequent claims, as there is little guidance or precedent to
indicate how the law is evolving, or what the likely outcomes would be. This
might particularly disadvantage unrepresented claimants,'** and, as discussed
below, potentially undermine the rule of law.

Confidentiality, therefore, masks the extent to which discrimination re-
mains a problem in society. There is limited public scrutiny of instances of
discrimination, or the outcomes achieved when discrimination claims are
settled. This may lead to substandard outcomes being tolerated, and may
undermine the ability of equality law to achieve systemic outcomes as part of
a ‘project of cultural transformation’'*® Instead of being treated as ‘public
transgressions in the way that crimes are treated, discrimination complaints
are consigned to the private sphere.'**

By relegating claims and their resolution to the private sphere, confidenti-
ality also reinforces the individualisation of equality law in Australia and the
UK. For Thornton, ‘[tJhe atomism inherent within the confidential concilia-
tion process underscores the notion that acts of discrimination are of an
isolated and individualistic nature and that individualistic solutions alone
are appropriate.'*

For Thornton, then, conciliation also reinforces the public-private divide
in liberal societies, with discrimination being seen as something that is private
and which should be addressed behind closed doors.*® Similarly, in the UK
employment context, a renewed focus on ADR has been seen as a means of
privatising the enforcement of employment rights.'"*” In this model of confi-
dential conciliation, ‘neither deliberations nor the outcome are made public,
diminishing the diffusion of best practice usually derived from public

142 The equal opportunity agency’s existence is supposed to ameliorate this disadvantage;
however, as a neutral participant, the agency cannot support or advocate for the claimant.

143 Andrew Koppelman, Antidiscrimination Law and Social Equality (Yale University Press,

1996) 5.
Thornton, The Liberal Promise (n 47) 144-5.

145 Thid 151.
146

144

Margaret Thornton, “The Public/Private Dichotomy: Gendered and Discriminatory’ (1991)
18(4) Journal of Law and Society 448, 450.

Anna Pollert, ‘“The Unorganised Worker: The Decline in Collectivism and New Hurdles to
Individual Employment Rights’ (2005) 34(3) Industrial Law Journal 217, 226-7; Trevor Col-
ling, ‘No Claim, No Pain? The Privatization of Dispute Resolution in Britain’ (2004) 25(4)
Economic and Industrial Democracy 555.
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hearings’!*® This undermines a key objective of equality law: to promote the
participation of all groups in public life. Equality law is then unlikely to be
able to achieve systemic outcomes because discrimination is seen as an
individual problem which individualised negotiations can resolve.

Finally, statutory confidentiality clauses and privacy legislation mean there
is limited scope to research discrimination complaints and their outcomes,
and to evaluate the law and its effectiveness. Thornton and Luker write:

Research in the field of anti-discrimination law is fraught with difficulties. ...
[I]t has been our experience that most anti-discrimination agencies fiercely
guard the confidentiality requirement, making it difficult to conduct research

which would reveal important information about the process.'*’

This limits the potential for critical review of the operation of equality law in
both jurisdictions. The question that must then be addressed is whether the
current system appropriately balances the need for confidentiality with the
need for transparency.

B Open Justice and Confidentiality of Enforcement

Relying on confidentiality to this extent appears to run counter to the general
ambitions and goals of legal processes in liberal democratic countries, and
highlights the inherent tensions between confidential enforcement of discrim-
ination law and ideas of open justice. Confidentiality is rarely associated with
the court process or with liberal democratic systems of justice. Rather, the rule
of law (which courts have a key role in upholding)'® requires openness and
transparency of legal decision-making. More specifically, the rule of law
requires the law to be sufficiently clear to guide an individual’s conduct.’> For
individuals to be able to plan their lives, they must be ‘guided by open, general
and clear rules’’® Therefore, upholding the rule of law requires court deci-
sions to be communicated effectively to those whose behaviour they are

18 Colling (n 147) 558.

149 Margaret Thornton and Trish Luker, “The New Racism in Employment Discrimination: Tales

from the Global Economy’ (2010) 32(1) Sydney Law Review 1, 5.

See Entick v Carrington (1765) 2 Wils KB 275; 95 ER 807, 817 (Lord Camden CJ);
Sommerset v Stewart (1772) Lofft 1; 98 ER 499, 510 (Lord Mansfield).

Paul Craig, ‘Formal and Substantive Conceptions of the Rule of Law: An Analytical
Framework’ [1997] (Autumn) Public Law 467, 467.

152 1hid 469.

150
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guiding: that is, the community at large. Thus, openness of court outcomes is
essential to the rule of law.

The rule of law also requires that courts operate in a way that is open and
accountable to the general public. This is fundamental to securing ‘an open,
public administration of justice, with reasoned decisions by an independent
judiciary, based on publicly promulgated, prospective, principled legisla-
tion’'>* As Raz argues:

Principled decisions are reasoned and public. As such they become known, feed
expectations, and breed a common understanding of the legal culture of the
country, to which in turn they are responsive and responsible. The courts are
not formally accountable to anyone, but they are the most public of govern-
mental institutions. They are constantly in the public gaze, and subject to public
criticism. Thus their decisions both mould the public culture by which they are

judged and are responsive to it.!>*

Therefore, open justice is essential for upholding the rule of law and maintain-
ing public confidence in the legal process. Open justice requires that court
processes be open to all, operate fairly, and function efficiently and effectively.
Open judicial proceedings encourage public confidence in the judicial
process. As noted by French CJ in South Australia v Totani,'>® ‘[t]he open-
court principle, which provides ... a visible assurance of independence and
impartiality, is also an “essential aspect” of the characteristics of all courts’'>
In more colloquial terms, ‘justice must not only be done, but be seen to be
done’’™ As noted by Lord Phillips in Secretary of State for the Home Depart-
ment v AF [No 3],'8 ‘if the wider public are to have confidence in the justice
system, they need to be able to see that justice is done rather than being asked

to take it on trust.'®® Closed court processes are ‘corrosive of justice and public

153 Joseph Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (Clarendon

Press, rev ed, 1995) 373-4.
154 1hid 374.
155 (2010) 242 CLR 1.

% Ibid 43 [62].
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(2005) 57(2) Maine Law Review 449, 451.

8 [2010] 2 AC 269.
9 Tbid 355 [63].
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confidence in justice’® and a ‘lack of visibility is likely to diminish respect for

the system, whatever the quality of justice actually delivered:'®!

Further, open court processes provide an essential check on judicial power,
and encourage the just determination of judicial proceedings. Indeed,
Bentham posited open justice as a key constraint on judicial power, and
fundamental for the judiciary’s legitimacy as a democratic institution:

Environed as ... [the judge] sees [themselves] by a thousand eyes, contradic-
tion, should [they] hazard a false tale, will seem ready to rise up in opposition
to it from a thousand mouths. ... Without publicity, all other checks are fruit-

less: in comparison of publicity, all other checks are of small account.'¢?

Openness requires the public transparency of court proceedings — and,
arguably, a degree of transparency in ADR. According to Lord Dyson JSC in
Al Rawi v Security Service,'® ‘[t]he open justice principle is not a mere
procedural rule. It is a fundamental common law principle)!®* Indeed, it
‘ought to be regarded as sacrosanct, as long as [it does] not lead to a denial
of justice’ !

The importance of public openness is further embodied in art 6(1) of the

European Convention on Human Rights (ECHR’),'® which provides:

In the determination of ... civil rights and obligations or of any criminal
charge ... everyone is entitled to a fair and public hearing ... Judgment shall be
pronounced publicly but the press and public may be excluded from all or part
of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the pri-
vate life of the parties so require, or to the extent strictly necessary in the opin-

160 United Kingdom, Parliamentary Debates, House of Lords, 26 March 2013, vol 744, col 1029
(Lord Macdonald) (‘UK Parliamentary Debates (26 March 2013)’).

161y Security Service [2014] 1 WLR 1699, 1707 [21] (Irwin ]) (England and Wales High
Court).

Jeremy Bentham, ‘Bentham’s Draught for the Organization of Judicial Establishments’ in John
Bowring (ed), The Works of Jeremy Bentham (William Tait, 1843) vol 4, 305, 317.

163 12012] 1 AC 531.
164 1hid 572 [11].

165 Thid 597 [115] (Lord Mance JSC).
166

162

Convention for the Protection of Human Rights and Fundamental Freedoms, opened for
signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953), as
amended by Protocol No 14 to the Convention for the Protection of Human Rights and Funda-
mental Freedoms, Amending the Control System of the Convention, opened for signature 13
May 2004, CETS No 194 (entered into force 1 June 2010).
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ion of the court in special circumstances where publicity would prejudice the

interests of justice.

As the ECHR foreshadows, while openness is essential for the proper admin-
istration of justice, it is not absolute. While ‘open justice is, as we all
acknowledge, of the highest constitutional importance, it must occasionally
yield to other imperatives.'®” While confidentiality can play an important role
in facilitating settlement and open discussion, confidentiality plays too large a
role in the current enforcement models of equality law in Australia and the
UK. However, with some changes, each country could alleviate the major
tensions between transparency and confidentiality, as we explain in Part V.

V STRIKING A BETTER BALANCE BETWEEN TRANSPARENCY
AND CONFIDENTIALITY

Recognising the need to balance confidentiality with appropriate transparen-
cy, there are three key reforms that could facilitate a more open and accounta-
ble enforcement of equality law in Australia and the UK.

First, it appears that privacy legislation and statutory confidentiality provi-
sions in both jurisdictions generally allow de-identified information relating
to discrimination complaints to be released. Further, most statutes allow
information to be disclosed where this is consistent with the powers, func-
tions or duties of the equality agencies. The issue, though, is that imposing
criminal penalties — including potential jail time — for an accidental or well-
intentioned breach of an ambiguous provision is inevitably going to have a
chilling effect on the release of information. At a minimum, then, the statuto-
ry confidentiality provisions should be reformed, to make it clear that de-
identified information can be released, or to facilitate the release of infor-
mation to researchers if they undertake to maintain confidentiality and only
release information in a de-identified form.'®® More generally, though, there is
a need for a serious review of whether these provisions are actually required,
given agencies are already bound by privacy laws.

167 UK Parliamentary Debates (26 March 2013) (n 160) vol 744, col 1032 (Lord Brown).

168 See, eg, Sara Charlesworth, ‘Claiming Discrimination: Complaints of Sex and Gender
Discrimination in Employment under the Victorian Equal Opportunity Act 1995’ (Working
Paper No 1, Centre for Applied Social Research, RMIT University, January 2008); Rosemary
Hunter and Alice Leonard, “The Outcomes of Conciliation in Sex Discrimination Cases’
(Working Paper No 8, Centre for Employment and Labour Relations Law, The University of
Melbourne, August 1995).
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Second, and even recognising the problems raised by these statutory provi-
sions, there is far more scope for the release of data about the claims that are
made and resolved through conciliation than is currently taking place.
Releasing more information would facilitate a better understanding of the
prevalence of discrimination in society, the areas in which it is most common,
and the sorts of claims and outcomes that can be expected by parties. This
would significantly enhance the administration of justice in accordance with
the rule of law.

The Gardner Review in Victoria recommended that both the agency and
the tribunal should publish de-identified settlement outcomes, and that
secrecy provisions should be amended to permit this.'® Unfortunately, these
recommendations were not implemented, although the secrecy provisions
were amended. More particularly, though, we suggest that it would be useful
for the statutory agencies to release the following de-identified data about
claims and conciliation: demographic data about the claimant (eg age, sex,
birthplace, occupational classification) and the respondent (eg individual or
business, business size, industry classification); whether or not the parties
were represented and by whom; and the settlement terms (including the
amount of compensation and whether it was for economic or
non-economic loss, and any systemic outcomes).

The South Australian Equal Opportunity Commission offers a good exam-
ple of how information about the terms negotiated in settlement agreements
could be released. Its 2015-16 annual report contained the graph depicted
below in Figure 1.17°

169 Gardner Review (n 110) 74 recommendation 29, 80 recommendation 33.

170 South Australian Equal Opportunity Commission, Annual Report 2015-16 (Report,
September 2016) 37.
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Figure 1: Information Released by the South Australian Equal Opportunity

Commission about Settlement Agreements, 2015-16

Complaint Outcomes 2015-16

. N N7 Q& @ & R @
k\é‘\& \“\\(\%&(\ ° O\O@QQ& b'\° 5 0‘{9@ > '»&b @é\ N (’*‘é\ i\\& \"’él é’b&
& N W R & & I & & & € &€
RAMIPANRS & AN N U &
Qg\‘}\\ @"\o 0(9‘(\ § \&Q‘\ (,°<° \W% & 5@ C\\“z o &“g %0(’ &
DTS\ A S o & & & R
& o¢ &0 S & SR R o
0@ B & ‘OQ N Y’é\ ,b,\\% (:>°° \\\Q'b Q}Q
4 & S ,b{\“ S & & RS
© W RS L & & & o & &
<0 N o R qc}\ &° <&
& & & R Ng S 3
v & << N &

Of course, it will generally be time-consuming for statutory agencies to
prepare de-identified data for public release, particularly where information is
not being kept and maintained at present. It is in these scenarios that academ-
ic researchers could well assist with the development of datasets, which would
also help with their own research and scholarship.!”!

Third, and finally, it is timely to review the reliance on non-disclosure
provisions in settlement agreements. This is currently under scrutiny in the
UK, where the EHRC has identified the problems associated with non-
disclosure agreements in the context of workplace sexual harassment.'”* In its
2018 report, the EHRC noted:

Confidentiality clauses used in settlement agreements after the allegation of
harassment has been made may ... prevent people from speaking about their
experiences and reduce the likelihood of systemic problems being tackled.
These clauses should be more closely regulated.!”

71 gee, eg, Charlesworth (n 168) (an example of an academic accessing such data and showing
how it can be used to analyse trends).

172 Equality and Human Rights Commission, Turning the Tables: Ending Sexual Harassment at
Work (Report, March 2018) 16-18 (‘Turning the Tables Report’).

173 1bid 17.
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Thus, the EHRC called on legislative reform to make void contractual clauses
that prevent disclosure of future acts of discrimination, harassment or
victimisation.'”* Further, it recommended the introduction of a code of
practice for organisations, which should set out when confidentiality clauses
preventing disclosure of past acts of harassment will be void, and setting out
best practice in the use of confidentiality clauses in settlement agreements.'”
This could include practices such as: paying for the employee to receive
independent legal advice on the terms of the agreement; providing a reasona-
ble amount of time to consider the terms of the agreement; allowing the
employee to be accompanied by a trade union representative or colleague
when discussing the agreement; only using confidentiality clauses at the
employee’s request (except in exceptional circumstances); and attaching a
statement to the settlement agreement explaining why confidentiality clauses
have been included and what they mean. The EHRC released guidance on the
law relating to confidentiality agreements in employment in October 2019;
this was not a statutory code.'”® These reforms could significantly assist
individual claimants in negotiating the terms of settlement agreements;
however, they will offer only limited additional transparency in the context of
settlement outcomes. Indeed, as the EHRC noted, privately negotiated
settlement agreements often have ‘more extensive confidentiality provisions’
than those negotiated through statutory bodies such as Acas.!”

The UK government conducted a consultation process in 2019 to consider
limitations that might be put on workplace confidentiality clauses.'”® It
concluded that legislation should be introduced to: ensure that confidentiality
clauses have clear limitations and do not prevent reporting to the police,
regulated health and care professionals or legal professionals; and improve
independent legal advice on settlement agreements.'”” The government also
flagged the need to introduce new enforcement measures for confidentiality

174 1bid 16.

175 Ibid.

176 Equality and Human Rights Commission, The Use of Confidentiality Agreements in

Discrimination Cases (Guidance, October 2019). See especially at 4.

Turning the Tables Report (n 172) 17.

Department for Business, Energy & Industrial Strategy (UK), Confidentiality Clauses:
Consultation on Measures to Prevent Misuse in Situations of Workplace Harassment or Dis-

crimination (Consultation Paper, 4 March 2019). See generally Women and Equalities Com-
mittee (n 141).

177
178

179 Department for Business, Energy & Industrial Strategy (UK), Confidentiality Clauses:

Response to the Government Consultation on Proposals to Prevent Misuse in Situations of
Workplace Harassment or Discrimination (Report, July 2019) 4-5.
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clauses that do not comply with legal requirements.'® These changes were not
implemented by the end of 2019.

We argue that this review of confidentiality clauses should go further to
scrutinise the use of non-disclosure agreements in all discrimination settle-
ments. There are strong reasons for publicising the outcomes of discrimina-
tion complaints, particularly where employers are repeat offenders. It may be
desirable to negotiate that employers make a public statement relating to any
claims that are settled, acknowledging the discriminatory conduct in a public
way. This has the potential to act as a significant deterrent, and a prompt for
systemic change.

Similar concerns have been raised in the context of the AHRC’s National
Inquiry into Sexual Harassment in Australian Workplaces,®!
disclosure agreements imposed as part of a settlement generally prevented
individuals from making a submission to the Inquiry. The Australian Sex

where non-

Discrimination Commissioner, Kate Jenkins, sought to navigate this problem
by asking Australian employers ‘to issue a limited waiver of confidentiality
obligations in non-disclosure agreements ... for the purpose of allowing
people to make a confidential submission’ to the Inquiry.’®* This appeal to
employers’ altruism was surprisingly effective, with around 25 ‘key’ employers
agreeing to a partial waiver.'"®® This ad hoc, partial solution (especially given
there were 3,855 businesses in Australia with 200 or more employees in
2017-18)'8* arguably emphasises the dramatic need to reduce the use of non-

180 1hig 5,
18

=

‘National Inquiry into Sexual Harassment in Australian Workplaces: Terms of Reference,
Australian  Human Rights Commission (Web Page, 8 May 2019) <https://www.
humanrights.gov.au/our-work/sex-discrimination/national-inquiry-sexual-harassment-
australian-workplaces-terms>, archived at <https://perma.cc/UUV9-VFAT>. The Inquiry
was announced on 20 June 2018.

182 Australian Human Rights Commission, ‘Workplace Sexual Harassment Inquiry: Call for

Limited Waiver of NDAs (Media Release, 20 November 2018) <https://www.
humanrights.gov.au/about/news/media-releases/workplace-sexual-harassment-inquiry-call-
limited-waiver-ndas>, archived at <https://perma.cc/CU2Y-9UYD>.

183 Key Employers on Board for National Workplace Sexual Harassment Inquiry, Australian

Human  Rights  Commission (Web Page, 30 January 2019) <https://www.
humanrights.gov.au/about/news/key-employers-board-national-workplace-sexual-
harassment-inquiry>, archived at <https://perma.cc/C7C2-9JAZ>. See generally ‘National
Inquiry into Sexual Harassment in Australian Workplaces: Limited Waiver of Confidentiality
Obligations, Australian Human Rights Commission (Web Page) <https://www.
humanrights.gov.au/national-inquiry-sexual-harassment-australian-workplaces-limited-
waiver-confidentiality-obligations>, archived at <https://perma.cc/ACQ8-LYRK>.
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June 2014 to June 2018 (Catalogue No 8165.0, 21 February 2019).
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disclosure provisions in settlement agreements more generally, particularly
when seeking to reveal the prevalence of discrimination as a
systemic problem.

VI CONCLUSION

Confidentiality is a fundamental aspect of the individual enforcement model
used in Australian and UK equality law. This has the significant risk of
undermining the radical potential of equality law as an ‘overt instrument of
cultural transformation® that can be used to transform beliefs and prefer-
ences.'®® Confidential conciliation and reliance on non-disclosure clauses in
settlement agreements risks relegating equality law to the private sphere, and
limits public scrutiny of employers’ behaviour. As Thornton has argued:

While anti-discrimination legislation purports to express public disapprobation
of discriminatory acts committed in the public arena, it is nevertheless nervous
about public scrutiny of those acts, the wrongfulness of which is contentious.
Therefore, violations are treated not as public transgressions in the way that
crimes are treated, but as private pecadilloes [sic]. Hence, it has been deter-
mined that such matters should be dealt with primarily in a confidential and
non-threatening privatised environment; a public hearing is generally available

only as a last resort following the failure of conciliation.'®”

The enforcement of equality law demands a more nuanced balance between
confidentiality and transparency to better support the individual and systemic
aims of equality law and the imperatives of the rule of law. In particular, there
is a need to find a better balance between the parties’ (presumed) desire for
confidentiality, and providing transparency in legal decision-making. One
means of achieving this is to release de-identified data about claims and
settlements, with a view to informing parties about their rights and potential
outcomes. A more radical push for transparency could involve publicly
revealing discriminatory conduct as part of settlement terms, reflecting and
building on the growing scrutiny of non-disclosure agreements in the UK
context. Regardless, the time has come to shine a brighter light on the
enforcement of equality law.

185 Koppelman (n 143) 4.
186 1bid 4-5.
187 Thornton, The Liberal Promise (n47) 144-5.
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