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JUst MOre

cOnstitUtiOnal wOrds?

by Neil Rees

Since 1981 significant Indigenous legal issues have 
been reported, debated and analysed in the pages of the 
Indigenous Law Bulletin (‘ILB’).1

For instance, a short news piece in early 1982 (written 
by Garth Nettheim) informed readers of a now famous 
conference held at James Cook University in August 1981 
to discuss land rights.2 The speakers list included Mr Eddie 
Mabo and many others, such as Barbara Hocking and 
Greg McIntyre, who contributed to the long struggle that 
led to the High Court’s landmark decision about native 
title a decade later.3 Later in 1982, the Bulletin reported 
that Eddie Mabo and four others had commenced action 
in the High Court claiming that their traditional land 
rights had survived colonisation in 1879.4 The report 
went on to indicate that the matter had come before 
Justice Deane in the High Court on 28 October 1982 in 
response to the state of Queensland’s attempt to strike 
out the proceedings.5  

One of today’s major Indigenous legal issues is the Gillard 
government’s proposal to hold a referendum about 
recognising Indigenous Australians in the Constitution. 
An expert panel (co-chaired by Patrick Dodson and Mark 
Leibler) has been established to advise the Commonwealth 
Government about options for changing the Australian 
Constitution to recognise Aboriginal and Torres Strait 
Islander peoples. This step would culminate in a national 
referendum if both houses of Parliament passed the 
proposed law. The panel has also been asked to advise 
about the level of support for constitutional change from 
Indigenous people and the broader community.

The ILB is an ideal place to debate at least three questions 
associated with this proposal. First, is constitutional 
recognition a worthwhile exercise, or is it just more 
words? Secondly, if it is a worthwhile exercise, what 
words of recognition should be included in the Australian 
Constitution? Thirdly, is constitutional recognition a 
discrete exercise, or is it a step towards other means of 
formal and practical reconciliation?

Some Australian states already recognise Indigenous 
people in their constitutions. In 2004, Victoria added a 
section to its constitution which acknowledges, amongst 
other things, that European settlement ‘occurred without 
proper consultation, recognition or involvement of the 
Aboriginal people of Victoria’.6 The new section goes on 
to say Parliament recognises Victoria’s Aboriginal people 
‘as the original custodians of the land on which the 
Colony of Victoria was established’.7 Importantly, the 2004 
amendment also provides that these statements do not 
create any legal rights and do not affect the interpretation 
of any laws.8

Both Queensland and New South Wales (‘NSW’) amended 
their constitutions last year to recognise Indigenous 
Australians. The preamble to the Constitution of Queensland 
2001 (Qld) says that the people of Queensland ‘honour 
the Aboriginal peoples and Torres Strait Islander peoples, 
the First Australians, whose lands, winds and waters we 
all now share’.9 It goes on to say that Queenslanders 
‘pay tribute to their unique values, and their ancient and 
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enduring cultures, which deepen and enrich the life of 
our community’.10 A new section in the legislation also 
provides that these statements do not create any legal 
rights and do not affect the interpretation of any laws.11

Section 2 of the NSW constitution ‘acknowledges and 
honours the Aboriginal people as the State’s first people 
and nations’.12 It also recognises Aboriginal people ‘as the 
traditional custodians and occupants of the land’ who, 
amongst other things, ‘have a spiritual, social, cultural 
and economic relationship with their traditional lands 
and waters’.13 It also provides that these statements do not 
create any legal rights and do not affect the interpretation 
of any laws.14

It would be interesting to hear whether Indigenous 
Australians living in these parts of the continent consider 
state constitutional recognition to be a valuable exercise, 
whether the differences in wording are important to them 
and whether the disclaimers in all three state constitutions 
about the legal effect of these provisions detract from 
their impact.

No doubt the expert panel will consider options for words 
of recognition that could be included in the Australian 
Constitution. ILB readers may wish to read some of the 
existing suggestions15— as well as examples from other 
countries16— in order to gain a sense of the language that 
appeal to some people. Those readers might also assist 
the expert panel with ideas on how to perform its task of 
advising the Commonwealth Government about the level 
of support for constitutional change. Is polling a cross-
section of the Indigenous community a viable means of 
obtaining this information? 

The ILB is already a rich source of information about 
other possible means of achieving formal and practical 
reconciliation. In 2008, Indigenous Law Centre Director 
Megan Davis suggested that ‘the repeal of the races power 
and the inclusion of a non-discrimination and equality 
provision in the Constitution’ would be significant.17 In 
2010, she and Dylan Lino identified a range of additional 
constitutional reforms, such as dedicated parliamentary 
seats for Indigenous people and the entrenchment of a 
treaty, or the inclusion of a treaty-making power, in the 
Australian Constitution.18

The ILB might continue to be ‘a source of useful practical 
information’ and ‘a very modest publication with some 
pretensions’19 during its 30th year if it becomes a focal 
point for debate about constitutional recognition. Next 

year, some of the more adventurous suggestions by Megan 
Davis might occupy centre stage.

Professor Neil Rees is the Chairperson of the Victorian Law Reform 
Commission. He was foundation co-editor (with Dr Greg Lyons) 
of the Aboriginal Law Bulletin.
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