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This article considers a recent decision of the Family Court of 
Australia which recognises the sex claims of a transsexual man 
for the purposes of marriage. The decision is to be welcomed not 
only for extending reform to the arena of marriage, but also - 
and specifically - because it recognises as male, for the first 
time, a vaginaed man. However, this moment of reform needs to 
be treated with some caution. In the first place, the 'radicality' of 
the decision never fully materialises in the judgment. More 
significantly, recognition of sex claims proves contingent on 
factors not previously considered relevant in reform 
jurisprudence, namely (bio)logic and the social and cultural. The 
introduction of these factors raises questions concerning the 
autonomy of transgender people and the future of transgender 
law reform. 

This article considers a recent decision of the Famill. Court of Australia that 
recognises the sex claims of a (female to male) transsexual man for the 
purposes of  marriage. The decision in Re Kevin a n d  Jennlfer v A t t o r n e y  
Genera l for  the ~ o m m o n w e a l t h '  is significant in a number of  respects. While 
the sex claims of transgender persons have received judici,al recognition from 
Australian courts in relation to other legal subject matters,- the decision is the 
first to consider, and to recognise, such claims in the marriage context.' The 
decision has been greeted with jubilation within reform circles. Rachael 
Wallbank, Kevin's lawl.er - herself a woman of  transsexual background - 
stated shortll. after the landmark judgment: 

* Senlor Lecturer. Department of La\+ Macqilar~e Unnerslt) 
Re Kevin and Jennifer v 4ttortzey-Getzeral for the Commonwealtiz [2001] FamCA 
1074 The d e c ~ s ~ o n  \+as appealed to the Full Bench of the Fam~l! Court of 
Australla At the tlme of \+rltlnp the d e c ~ s ~ o n  IS  st111 alralted 

' R v Harris and LfcGuirze~~ [I9891 17 NSLI LR 158. Secretiirv Departnzent of  
Social Secur i t~  v HH [I9911 23 ALD 58. Secretarj Departnzent ofSociii1 Securit) 
v SRA 119921 28 ALD 361 

' It should be noted that the \ al~dit)  of a marriage ~ n \ o l \  1ng an Intersexed person 
\+as cons~dered bq in Re the \larrliige o f C  v D (f2alselv called C) [I9791 3 5  FLR 
340 In this much-cr~t~c~sed decis~on, Bell J held that Mr C \+as neither a man nor 
a \+oman for the purposes of marrlage thereb) precluding h ~ s  abrl~t) to marr: 
an>one For crltlclsm of the declslon, see Balk>-Harr~s  (1979). Flnda) (1996) 



The applicants trust that the understanding and inclusibe message 
contained in this judgment by His Honour Justice Richard Chisholm of 
the Family Court of Australia confirms that Australians continue to be a 

3 people conspicuous for their humanity and sense ofjustice. 

This uncritical view of  Chisholm J's judgment is also apparent in prior legal 
analyses of the case.5 O f  course, the heralding of  Chisholm J 's  judgment as 
'inclusive' and 'just' is not without foundation. In recognising Kevin as a man 
for the purposes of  marriage, Chisholm J is to be commended. Moreover, it is 
understandable that some transgender people would wish to celebrate a story 
of  affirmation. However, the judgment of  Chisholm J does not proceed in 
linear fashion. There is no single story offered. On the contrary, the judgment 
Chisholm J articulates contains multiple stories. It is the purpose of this article 
to bring to the fore the tensions that exist between these stories and to direct 
attention to dangers, always apparent in moments of reform. 

It should not be thought that Chisholm J's decision simply extends prior 
reform analyses to marriage in the Australian context, as Otlowski appears to 
 ont tend.^ Rather, his judgment greatly exceeds this issue of  legal subject 
matter. For, while Chisholm J described his decision as 'quite orthodox', he 
does something that no common law judge has done before. He rearticulates 
the pre;post-operative distinction, so central to reform jurisprudence, so as to 
uncouple post-operative status from the genitocentrism of  law.? Again, it is not 
my intention to criticise the first superior court judge anywhere in the common 
law world to take such a step. However, his judgment produces two principal 
difficulties. First, his legal reasoning contains a certain disingenuous quality. 
Connected to this point is the fact that the 'radicality' of  the decision never 
fully materialises. Second - and o f  greater concern - the judgment 
introduces two elements, the '(bio)logic' and the 'social/cultural', previously 
absent, or marginalised, within reform jurisprudence. The relationship between 
these elements and legal recognition in the judgment is troubling for the future 
of transgender reform jurisprudence. Beforc turning to these matters, however, 
it is first necessary, and instructive, to provide the legal background to the 
decision. 

I t  should be noted that gcnitocentric. and indeed anatomical, considerations \\ere 
abandoned in t\+o earlier tribunal dcc~sions (Secretor),, Ueparrnierzr o f  Social 
Secur ip  v SR.4 [I9921 28 ALD 361: Cnnadn v Ouerz [I9931 l I0 DLR (4Ih) 339). 
Ilo\\ever. each of these decisions \+as emphatically overturned on appeal. 
Moreober. in SR.4 the tribunal placed considerable emphasis on the fact that SRA 
had been approved for. but due to financ~al constraints had been unable to undergo 
gen~tal surgcr! (see hlullcr, 1994). In this respect. a story concerning the 
-\\rongness' of the phallic f'crnale body is reproduccd precisely in the moment of 
relhrm For further analysis o f  the SK.4 decis~on. see Bates (1993). Mountbatten 
(1994); Sharpc (1997) 



V o r b e t t  v Corbett [I9701 2 All ER 33. 
V o r b e t t  v Corbett [I9701 2 All ER 33 at 48. 
lo Re T [I9751 2 NZLR 449; It; v I t ;  [I9761 2 SALR 308: Dec CP 6/76 National 

Insurance Commissioner Decisions; K v Healti1 Division ofHun1ari Resources 560 
P 2d 1070 (1977): drionymous v Irving .Ifellori as Dlrector of  Bureau of I'ltal 
Records, Department ofHeultil o f t he  C l g  of.Ve>t, Fork 398 NYS 2d 99 (1977); 
E,4 ItVhlte v British Sugar Corporatlori [I9771 IRLR 12 1 : Soclal Securio, Decislori 
.\'os RIP)I and RIP)2 [I9801 Natlonal Insurance Cornmissloner Decisions: R v 
Tan [I9831 QB 1053; Peterson v Peterson (1985) The Times; 12 July: Re Ludruch 
32 Ohio Misc 2d 6 (1987): Frankllri v Franklln (1990) The Scotsman, 9 
November; Llnl Ying v H ~ o k  Klan .tflng Erlc [I9921 1 SLR 183: Collins v M'likin 
Chapman [I9941 EAT/945/93: Re P arid G [I9961 2 FLR 90: S-l'lformerly 4 v J 
[I9981 1 All ER 331; Littleton v Prunge 9 S.M.'. 3d 223 (Tx App 1999): M'v I*' 
[2001] Fam. 11 I;  Belilnger v Bellinger (unreported. CA [2001] Eh'CA Civ 1130. 
17/7/01). Further. the Corbett approach has been upheld on appeal to the European 
Court of Human Rights (see Rees v C'K [I9861 9 EHRR 56: Cossey v C'K [I9911 
13 EHRR 622: X )'and Z v C%: [I9971 EHRR 133: SilefJield and Horshan~ v C'K 
[I9981 2 FLR 928). 

" The Corbett decision has been subject to sustained academic criticism. See, for 
example. Green (1970); David (1975); Samuels (1984): Dewar (1985); Taitz 
(1986). For a feminist critique of the decision and of transgender jurisprudence 
more generally, see for example, O'Donovan (1985): Collier (1995): Sharpe 
(1 997, 2002); Coombes (1 9983. 

l 2  Re Anonymous 293 NYS 2d 834 (1968). 
l 1  Re dnonyn~ous 293 NYS 2d 834 (1968) at 838. 



marriage in the New Jersey decision of  MT v JT." Thereafter, U S  transgender 
jurisprudence has either articulated reform in these termsI5 or has followed 
corbett .I6 More recently, and with greater consistency, the test o f  
psychological a n d  anatomical harmony has been adopted in Australia and 
New zealand." 

In speaking of  the legal test of p.~ychological and  anatomical harmony, a 
degree of precision is required. This is especially so, as we will see, because of 
the way in which Chisholm J constructs his judgment in Re Kevin  a n d  I 

Jennifer.  While the test clearly implies the need for surgical intervention, it is I 

important to detail the nature and extent of the intervention considered I 

necessary in prior decisions. In short, the judiciary have emphasised 1 
consistently the need for genital reconstruction. It would seem that the phallic 
woman and vaginaed man have not hitherto accorded with law's aesthetic 1 
sensibility. That is to say, harmony  in law is predicated on the genitocentric 
couplings manlpenis and womanlvagina. Indeed, this view is underscored by, 
and finds a partial rationale in, a judicial requirement that post-operative 
genitalia 'function' sexually. Thus, in M T  v JT ,  the court expressed the view 
that 'it is the [post-operative] capacity of the individual which must be 
scrutinized'," noting that MT had 'a vagina and labia which were adequate for 
sexual intercourse and could function as any female vagina, that is, for 

i 
traditional penile/vaginal i n t e r c o ~ r s e ' . ' ~  Here the capacity to  be vaginally 
penetrated assumes particular significance in enabling law to read the male-to- 
female transgender body as female. 

This legal understanding of the content - and, in the main, the purpose 
- of sex reassignment surgery is replicated in Australian and New Zealand 
reform decisions. Thus, in R v Harris  a n d  ~ c ~ u i n e s s , * ~  the refusal of  
Mathews J to treat as significant Lee Harris's 'temporary inability to have 
intercourse as a female3*' caused by a closing-up of her vagina post-surgically, 
highlights the need for both genital reconstruction and post-operative sexual 

- -- 

,MTv JT355  A 2d 204 (1976). 
Rrchards v Cizrted States Tennis Association 400 NYS 2d 267 (1977); Re the 
Estate of ,lfarshall G Gard~ner Kan App LEXIS 376 (2001). 
Anonymous v Anonymous 325 NYS 2d 499 (1971): Anon,vmous v In'rng .2.1ellon as 
Director of Bureau of lrtal Records, Department of Health of the C ~ t y  of h'ew 
York 398 NYS 2d 99 (1977); K v Health Divisron of Human Resources 560 P 2d 
1070 (1977); Re Ladrach 32 Ohio Misc 2d 6 (1987); Littleton v Prange 9 S.W. 3d 
223 (Tx App 1999). 
R v Harris and .McGuiness [I9891 17 NSWLR 158; Secretary, Department of 
Social Security v HH [I9911 23 ALD 58: Secretary, Department of Social Securrty 
v SRA [I9931 118 ALR 467; M v M [I9911 NZFLR 337; Attorney-General v 
Otahuhu Family Court [I 9951 1 NZLR 603. 
~MT v JT 355 A 2d 204 (1976) at 209. 
MTv J T  355 A 2d 204 (1976) at 206. 
R v Harris andi2.1cGuiness [I9891 NSWLR 158. 
R v Harrls and i2.lcGuiness [I9891 NSWLR 158 at 193. 



functioning. Again, in Secretary, Department of Social Security v H H , ~ ~  
O'Connor J and Muller expressed the v iew that anatomy must be the 
overriding factor in sex determination i f  'overwhelmingly contrary to the 
assumed sex role'" and that after reassignment surgery the (male-to-female) 
transgender woman is ' functionally . . .  a member o f  her "new" sex'.'4 In 
Secretaly, Department of Social Seczcrit)' v SRA,~'  this v iew o f  the content and 
purpose o f  sex reassignment surgery was endorsed by  the Federal Court. In 
unanimously overturning a decision o f  the Administrative Appeals ~ r i b u n a l , ' ~  
which had recognised as female a person who had not undertaken genital 
surgery - or, indeed, any surgical procedures - the Federal Court noted that, 
unlike a post-operative (male-to-female) transgender woman,  S R A  was not 
' [ f lunct ional ly  . . .  a member o f  her new sex and capable o f  sexual 
intercourse' ." 

More recently, in the decision o f  Re SRDD v Secretarj:, Department of 
Family and Community ~ervices,"  the Administrative Appeals Tribunal 
resisted counsel's attempt to  reconstitute the pre-/post-operative dyad. It was 
contended on behalf o f  SRDD that the case differed from SRA because, unlike 
S R A ,  SRDD had undergone an orchidectomy (castration). While  the tribunal 
recognised that the procedure undertaken was ' irreversib~e'~' and t h ~ t  SRDD 
'could never function as a male'," it insisted that the decision o f  the Federal 
Court in SRA was predicated on ' three-step surgery'." According to  
McMahon, the deputy president o f  the tribunal, the three steps ' involve the 
removal o f  the penis, the removal o f  the testicles and the construction o f  an 
artificial vagina'.'' Thus ,  as in previous decisions, law's  bodily aesthetics 
conceive o f  anatomical harmony only in terms o f  a particular genital 
configuration. In the N e w  Zealand decision o f  Attorney-General v Otahuhzc 
Fumiljj court," Ellis J departed from these prior analyses, insisting that parties 

Secretau?;, Department ofSocial Sec~tr ih  v HH [I9911 23 ALD 58. 
Secretau?;, Department ofSocial Sec~tr ih  v t i H  [I9911 23 ALD 58 at 64. 
Secretau?;, Department ofSocral Sec~tr ih  v HH [I9911 23 ALD 58 at 64. 
Secretau?;, Departmerlt ofSocral Sec~tritp v SR-1 [I9931 118 ALR 467. 
Secretary, Department ofSocial Security v SRA [I9921 28 ALD 361. 
Secretary, Departmetlt ofSocial Securitp v SR-1 [I 9931 1 18 ALR 467 at 493. 
Re SRDD v Secretary, Department ofFamily and Cornm~trlih Servlces [I9991 56 
ALD 777. 
Re SRDD v Secretary, Departmerlt o fFarn~ l j~  atld Cornrn~tr1i;y Servlces [I9991 56 
ALD 777 at 777. 
Re SRDD v Secretau?;, Deparm~ent ofFarn11j~ arzd Comn~unrr)' Services [I9991 56 
ALD 777 at 777. 
Re SRDD v Secretar?,, Deparm~ent ofFarnlIj~ arzd Comn~~tnrry Services [I9991 56 
ALD 777 at 780. 
Re SRDD v Secretar?,, Departn~et~t of Family and Comn~unrl?.. Services [I9991 56 
ALD 777 at 780. 
Attorr~ey-General v Otaizuhu Family Court [I9951 1 NZLR 603. 



to a marriage did not 'have to prove that each can function sexually"" for 
'there are many forms of sexual expression possible without peneirative sexual 
in te rc~urse ' . "~  However, and while this aspect of  his judgment is to be 
welcomed, he insisted - consistent with prior reform jurisprudence - that, 
'in order for a transsexual to be eligible to marry in the sex of [relassignment', 
there must have occurred 'complete reconstructive surgery'ih for, 'in order to 
be capable of  marriage two persons must present themselves as having what 
appear to be the genitals of a man and a woman'.37 

Thus, prior to the decision in Re Kevin and Jennfer, transgender reform 
jurisprudence has, irrespective o f  legal subject-matter,  insisted on a 
genitocentric, and typically a sexually functional, understanding of  the 
requirement of  sex reassignment surgery. In this respect, Chisholm J 's  
comment that Corbett 'exhibits a remarkable focus on the mechanics of genital 
sexual activity'38 belies an important  commonali ty  linking reform 
jurisprudence to Corbett. Further - and significantly for the purposes of this 
article - this body of  law, in focusing on psychological and anatomical 
liarmor~y, has ignored, or marginalised, other possible bases for grounding 
legal sex. First and foremost, and in a reformist desire to move beyond 
Corbett,  (bio)logical understandings of sex have been ignored39 but so  too 
have 'social' and 'cultural' understandings of sex. With an appreciation of  
these dimensions of  transgender reform jurisprudence in mind, the article turns 
first to the facts of  Re Kevin and Jennfer and then to the legal reasoning 
adopted by Chisholm J. 

The Factual Background 
The applicant Kevin was born in 1965. His birth certificate recorded his sex as 
female. While there was no direct evidence put before the court about the state 
o f  Kevin's body after birth, Chisholm J found, on the evidence that was 
available, that 'his genitalia and gonads were female, and he had and continues 
to have female (XX)  chromosome^'.'^ From an early age, Kevin perceived 
himself as male, and in other respects - including childhood play, adolescent 
behaviour and growing alienation from others - he provides a classic 

'"Attorney-General v Otahuhu Family Court [I9953 1 NZLR 603 at 612. The 
judgment of Lockhart J also provides some support for the view that sexually 
functioning genitalia. at least in the case of the (female to male) transgender man, 
is not an essential requirement for legal recognition of sex claims (Secretary, 
Department ofSoc~al  Security v S M  [I9931 1 18 ALR 467 at 493). 

" Attorney-General v Otahuhu Farnlly Court [I9951 1 NZLR 603 at 615. 
'?Attortze,v-General v Otahuhu Farnlly Court [I9953 1 NZLR 603 at 614-15. 
" Attorney-General v Otahuhu Farnlly Court [I9951 1 NZLR 603 at 612. 
'' Re Kevitz atzd Jetztzifer v Attorne,v-General for the Cornrnonwealth [2001] FamCA 

1074 at paragraph 94. 
'" It should be noted that chromosomal analysis receives some attention in Secretary, 

Departrnent ofSociai Security v HH [I9911 23 ALD 58 at 61-63. 
-"' Re Kevin atzd Jetztzifer v Attorney-Getzeralfor the Cornmotzwealth [2001] FamCA 

1074 at paragraph 23. 



" See Stoller (1968. 1973 1975) For a s o c ~ o l o g ~ c a l  d l scuss~on of thls notlon of  
'c lass~c '  transsexual~t), see Klng (1 993) See also Sharpe (2002a), Ch 2 
See for example. \al ters  and Ross (1986). p 112, Garber (1989) p 138. D e l o r  
(1997), p 117 Affidav~t e\ ldence bg Dr Haertsch \+as presented at the hearlng In 
thls regard 

" Blrths Deaths arid llarriages Registratioti Ict 1995 (NSW ) Part 5A 
" In dolng so, and consistent \\lth prlor reform jurlsprudence. he Interpreted the term 

'man'  \ + ~ t h  reference to the present and not to some e a r l ~ e r  moment such as the 
tlme of enactment of  the \larriage 4ct 1961 (Cth) 

" Re K o i n  and Jennfer 1 Attornel-Gerieraifor the Cornrnori>teaith [2001] FamCA 
1073 at paragraph 2 
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Rather, my difficulty with this important aspect of  the judgment lies in the fact 
that Chisholm J fails to bring it fully to  the surface. That is to say, the 
'radicality' of  the decision and the affirmative story contained therein are 
veiled in the judgment. This is in part due to the fact that counsel for the 
Attorney-General agreed that 'sex reassignment surgery' had taken place, 
choosing to contest the matter on the basis of  the desirability of  following 
Corbett. It is perhaps also due to Chisholm J's desire to play down 'departure' 
from, and therefore violence to, an existing body of reform jurisprudence. In 
emphasising continuity with prior reform jurisprudence, the legal reasoning of  
Chisholm J not only contains a disingenuous quality, but it detracts from the 
reconstitution of the preipost-operative distinction that lies at the heart of the 
decision. 

In abandoning genitocentric, if not anatomical,  considerations in 
determining legal sex for the purposes of marriage, Chisholm J, in response to 
counsel for the Attorney-General's suggestion that to do so  would constitute a 
'giant leap'"6 and a 'radical step'," states: 'It seems to me quite orthodox, 
rather than radical to apply to marriage the ordinary meaning of the terms 
'man' and 'woman' as set out in the Australian authorities.'" The 'radicality' 
of the decision lies precisely in the fact that prior Australian authority - and 
indeed common law authority generally - provides no warrant for concluding 
that the ordinary meaning of the terms man and woman might have a meaning 
that contradicts the couplings manipenis and womanivagina. The claim of 
Chisholm J to 'respectfully agree with the views of Chief Justice Street, Chief 
Justice Black and Justices Mathews and Lockhart as to [the legal position of] 
post-operative transsexuals'" is somewhat remarkable given particular and 
unambiguous passages contained in their judgments, and indeed ones 
Chisholm J actually cites. Consider his claim to do no more than apply existing 
law to the arena of  marriage in light of the following Australian judicial 
statements: 

The other crlterlon should be Lrhether through rned~ca! Interbentlon or  
other\\lse. the person has assumed the external genrtni features of the 

" e  h e ~ l n  ntzd Jennifer > 4rtorrze~-Gerzeral for the Cornn7otz~~enitiz [2001] FamCA 
1071 at paragraph 293 
Re ke~ l r z  ntzd Jennifer > 41torrze~-Gerzeral for the Cornn7otzuenitiz [2001] FamCA 
1071 at paragraph 293 

' Y e  hellrz and Jetztzifer L Ittornel-Generillfor the Conzrnorzweiilth [2001] FamCA 
1071 at paragraph 291  111s Ilonour rejected the contentlon that there n e r e  'specla1 
conslderat~ons' pertalnlng to marrlage n h ~ c h  prec!uded such a step Speclflcd!ly, 
he rejected theological ob lec t~ons  and polnted to the fact that the \ a l ~ d ~ t )  of  a 
marrlage In Australla does not depend on the a b ~ l ~ t y  to procreate or  to engage In 
sexual Intercourse (at paragraphs 280-289) 
Re K e ~ l n  and Jetztzifer L 4rtornel-General for rhe Cornn7otzuenltiz [2001] FamCA 
1071 at paragraph 158 



R v Harrls a t ~ d  \fcCult~ess [I9891 17 "JSM LR 358 at 191 per Mathems J (m) 
emphas~s) 
Secretary Department of Soclal Secur~r) v SR1 119931 1 18 ALR 167 at 47 1 per 
Black CJ (m! emphas~s) 
Secretarj, Departmet~t ofSoclai  Securit) v SRA [I9931 118 ALP. 467 at 1 7 1  per 
Black CJ (m) emphasis) 
Belilnger v Bellir~ger (unreported, CA [200 11 EM CA CI\ 1 140. 17/7/0 1 
Re Kevlr~ and Jent~lfer v Attort~ev-General for the Common~.ealth [200 11 FamCA 
1071 at paragraph 299 (m! emphas~s) Mrs Belllnger had undertaken full sex 
~easslgnment surg~cal procedures lncludlng the constructlon of a \aglna 
S-T lfornzerlj J )  v J [I9981 1 All ER 13  1 For an anal)s~s and crltlque of t h ~ s  case 
see Sharpe (2002b) 
S-T lformerij J )  v J [I9981 1 All ER 43 1 at 147 ( m ~  emphas~s) 



Thus he contends: 'In my view it is clear from the judgments, especially in 
SRA, that under Australian law unless the context indicates reasons for a 
different approach, words like 'man' and 'woman' in legislation will be treated 
as ordinary words, and will normally be taken to refer to the reassigned sex of  
post-operative t ranssex~a ls ' .~ '  The difficulty with this statement, given the 
facts o f  Re Kevin and Jennifer, is that there is a slippage between a 
requirement for genital surgery as  established by the case law and sex 
reassignment surgery. In effect, prior reform jurisprudence is treated as 
authority for the proposition that legal sex is an effect of sex (though not 
necessarily genital) reassignment surgery. This is, in part, due to the fact that 
the parties to the hearing agreed, and in the case of counsel for the Attorney- 
General conceded unnecessarily, that sex reassignment surgery had taken 
place. However, it is also due to an interpretation of  the case law that is 
difficult to sustain. 

This slippage between genital and sex reassignment surgery is again 
apparent in the treatment of the fact that Kevin had been issued a new birth 
certificate showing him to be male. The issue of  the new birth certificate had 
been possible under New South Wales legislation because statutory 
declarations had been supplied by two appropriately qualified medical 
practitioners stating that Kevin had undergone the necessary surgery as  
required by the Act. Section 32A o f  the Births, Deaths and Marriages 
Registration Acl (NSW) 1995 defines 'sexual reassignment surgery' to mean a 
'surgical procedure involving the alteration of a person's reproductive organs'. 
While the judgment of Chisholm J does not depend on this fact of  birth 
certificate change, and while state recognition of  sex claims - or indeed 
refusal of such claims - can never conclusivelv settle the matter in relation to 
a Commonwealth head of  power like marriage,<' weight is given to this aspect 
of  the story. In this respect, medical knowledge trumps prior legal 
understandings. While the phrase 'alteration of a person's reproductive organs' 
might be considered to cover Kevin, given his hysterectomy, it is most 
unlikely that the New South Wales parliament - or indeed any other 
Australian jurisdiction enacting similar ~ e g i s l a t i o n ~ ~  - ever intended to 
rearticulate sex so  as to depart from the couplings m a d p e n i s  and 
w ~ m a n / v a g i n a . ~ ~  

By way of comparison, consider the Canadian decision of  B v A." Here 
an Ontario court had to consider the sexed status of B for the purposes of  the 

Re Kevi/~ i i t~d Jet~nlfer v -Ittor/1e~,-Ger1eral/or rile Con~t~~ot1~vealtt '~ [200 I ] FarnCA 
1074 at paragraph 158. 

' " S e e  Otlo\%ski (1990). 
' Uirrt'zs, Deaiizs arld ,\larriages Registrarlor1 -Icr 1997 (ACT). Birihs, Denrhs and 

.\lnrringes Registriit~o/1 .- t /net~d/~zet~t Act 1997 (NT): Sexual Reiisslgr~nzer~i .Icr 
1988 (SA): Gefzder Reassigt~n~e/~t :lei 2000 (M'A). 

" '  W h ~ l c  i t  is permiss~blc to consider extrinsic niater~als. l ~ k e  second reading 
speeches. In order to d~scovc r  the I e g ~ s l a t ~ v e  meaning of  the phrase 'sex 
rcasslgnment surgcr)' (see Pearcc et al. 1996. pp 57-58), Chisholrn J does not 
consider such material. 

" I  13 v.4 [I9901 29 RFI. 3d 262. 
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~ Ontario Familj1 Law Act 1986. Like Kevin, B had not undertaken phalloplastic 
surgery. Moreover, and supported by two medical certificates stating that he 
had undergone 'transsexual surgery', he had his birth certificate altered 
pursuant to Ontario legis lat i~r i .~ '  However, Master Cork took the view that, in 
the absence of phalloplasty, this medical conclusion was 'patently e r r o n e ~ u s ' ~ '  
and contrary to 'the purpose of  s 32 of  the Vital Statistics Act'.64 It is not 
intended here to  privilege Master Cork's interpretation of  the law or his 
attitude towards the relationship between medicine and law over that of  
Chisholm J. Rather, the article draws attention to the fact that Chisholm J's 
treatment of the relevance of birth certificates serves, like his treatment of prior 
reform jurisprudence, to impose on the phrase sex reassignment surgety a non- 

1 genital meaning  The criticism here lies not in his departure from the 
genitocentrism of  law, but rather in a dubious appeal to case law and 
legislation to that end. In seeking to maintain order and continuity in the 
development of  reform jurisprudence, Chisholm J disguises the moment of  
rupture - if not rapture - so central to his judgment. In this way, the 
'radicality' of the decision and the affirmative story contained therein never 
fully materialise. 

However, while it is important to detail Chisholm J's blurring of the 
meaning of sex reassignment surgew, his departure from the genitocentrism of  
law is to be \velcomed. It is this portion of  the judgment, after all, which 
contains - no matter how muted it may be - an affirmative narrative for 
transgender people and, importantly, for a much larger portion of transgender 
communities than any prior judgment. Nevertheless, and as indicated at the 
outset, Chisholm J does not offer a linear narrative - one premised on a 
simple retreat from genitocentrism. Rather, there are other stories at play in his 
judgment that are much more problematic. It is to these sub-plots of the 
judgment that attention now turns. 

I The Return of (Bio)logic 
While Chisholm J states that '[tlhe task of  the la\?: is not to search for some 
mysterious entity, the person's "true sex", but to give an answer to a practical 
human problem',s5 it would seem that the 'search for some mysterious entity' 
is not so easily abandoned. At the hearing, counsel for Kevin advanced the 
argument that 'recent discoveries show that the traditional understanding, by 
which transsexuals are seen as biologic all^ of one sex but ps~.chologically of 
another, is mistaken'.66 This argument, which has been a notable feature of  
transgender reform activism in England, explicable perhaps in terms of the 
continued refusal to recognise transgender sex claims in that jurisdiction, has 
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rarely featured otherwise in refcrm jurisprudence either in Australia or 
elsewhere. According to this argument, genetically male transsexuals possess a 
female brain structure while genetically female transsexuals possess a male 
brain structure. This claim is said to support the hypothesis that gender identity 
develops as a result of  an interaction of  the developing brain and sex 
hormones. The tiny region of the brain that has been scrutinised is the central 
subdivision of the bed nucleus of  the stria terminalis, known as BSTc. It is the 
part of the hypothalamus which helps to keep the different systems of  the body 
working in harmony and which is viewed as essential for sexual behaviour. 
This area of the brain is ordinarily larger in men than in women, while in 
transsexuals post-mortem studies suggest that size corresponds with assumed 
gender.67 

The medical experts called for Kevin conceded that 'brain development 
cannot yet be identified in living persons'68 and that, while there is 'emerging 
evidence . . . that transsexualism is related to some known biological factors . . . 
at this stage science cannot say so with certainty'.69 Nevertheless, they tended 
to share Professor Diamond's view that 'further research will confirm the 
present evidence that brain sex or mental sex is a reality which will explain the 
persistence o f  a gender identity in the face of  or contrary to external 
i n f l ~ e n c e s ' . " ~  In considering this evidence, Chisholm J ,  in the absence o f  
contrary evidence before the court, accepted the proposition on the balance of 
probabilities that 'brain development is (at least) an important determinant of a 
person's sense of being a man or a woman'." This approach can be contrasted 
with the unwillingness of the European Court of  Human Rights to read 
scientific uncertainty in favour of transgender ~i t igants . '~  

While Chisholm J explained that he did not base his decision 'on the view 
that "brain sex" is in law the decisive factor in determining whether a person is 
a man or a woman'," it is clear that this factor is attributed weight. While it is 
understandable how the notion of foundational identity might seduce those at 
the margins in their engagement with law, the incorporation of  (bio)logic into 
reform jurisprudence is a disturbing development. The reasons for this are 
several. First, the emphasis on 'brain sex' serves to re-establish the importance 
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of the birth moment in determining legal sex. In this regard, Chisholm J's 
judgment, while highly critical of Ormrod J 's reasoning in Corbett, reproduces 
the temporal specificity of  that landmark English decision. This move is 
perhnps especially disturbing in the context of  Australian transgender 
jurisprudence, given the prior irrelevance of (bio)logical considerations. While 
decisions that have articulated the story of psychological and unatornica! 
harmony have had an eye to the past in terms of a concern over 'authenticity' 
of  transsexual identity, and while surgery has often been viewed as  
confirmation of some 'truth' that lies in the past,'%he judgment of Chisholm J 
reconfigures law's understanding of sex across temporal lines. 

The emphasis on 'brain sex' proves problematic because it seeks to 
impose 'the ideal of  being onto the fact of becoming'.75 While some medical 
experts believe that future study will establish conclusively a link between 
brain sex and gender identity, this might be viewed as something other than 
utopic moment. Thus we  might ask this question: should a test become 
available capable of  determining the 'brain sex' of  the living, what would be 
the position of  a transgender person lacking a positive test result? Logically, 
such a development would provide a discourse through which to resist claims 
as well as to produce a new medical and legal taxonomy for understanding, 
positioning and,  of  course, ranking transgender experiences. Moreover, 
reliance on (bio)logic by reform groups might have the unintended 
consequence of fuelling a desire to eradicate 'deviant' people altogether. While 
the idea of fixed identity is seen by some as offering 'resistance to the social- 
engineering momentum apparently built into every one of  the human 
sciences',76 it is also, as Sedgwick notes: 

the conjecture that a particular trait is genetically or biologic all^ based. 
not that it  is 'only cultural'. that seems to trigger an estrus of 
manipulative fantasy in the technological institutions of the culture. A 
relative depressiveness about the efficacy of social-engineering 
techniques, a high mania about biological control: the Cartesian bipolar 
psychosis that al~vays underlay the naturehurture debates has s~vitched 
its polar assignments without surrendering a bit of its hold over the 
collective life.77 

Further, the emphasis on 'brain sex' in Chisholm J 's  judgment can be 
viewed as a strategy through which Kevin's body is 'naturalised' as a prelude 
to his entry into the symbolic order of  marriage law as a man. This desire to 
'naturalise' is perhaps linked to the fact that Kevin is a vaginaed man. That is 
to say, in exploding the coupling manlpenis, the desire to ground Kevin's 
identity in the past (and specifically at birth) perhaps takes on special 
significance. This 'naturalising' dimension of both the judgment and litigation 
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strategy is also evident in discourse around the transgenderlintersex relation. 
Thus, and drawing on the medical evidence presented, Chisholm J expressed 
the view: 

the character~st~cs of transsexuals are as much 'biolog~cal' as those of 
people thought of as inter-sex. The difference is essentiall) that me can 
readily observe or identify the genitals, chromosomes and gonads, but 
at present we are unable to detect or precisely  denti if) the equally 
'biological' characteristics of the brain that are present in transsexuals.'" 

This articulation is significant when placed in the context of the fact that 
Ormrod J in Corbett distinguished intersex people from transsexuals in terms 
of  legal r e ~ o ~ n i t i o n . ' ~  Moreover, and more recently, the legal recognition of  
Mrs W in the English decision of  W 1, 9' was premised precisely on the fact 
that she was considered to be intersex rather than transsexual. While resort to 
(bio)logic might be viewed as the most disturbing aspect of  this reform 
decision, it contains other problematic stories and, it would seem, requirements 
of legal recognition. 

Social/Cultural Sex 
While Chisholm J purports to follow the established Australian and common 
law test of ps?;chological and unatomicul hurmon.~, this article has shown how 
harmony is rearticulated through judicial reconfiguration o f  the prelpost- 
operative distinction. That is to say, while surgical intervention continues to be 
required, such intervention need no longer be directed toward the genitals. 
Further, while surgical intervention, in and of  itself, serves to assuage in some 
measure anxiety regarding transgender 'authenticity', the decision departs 
from prior reform jurisprudence in its attempt to ground psychological 
understandings of  sex in (bio)logic. However, in addition to these important 
aspects of  his judgment, Chisholm J introduces two other elements that 
together raise a distinct set of  problems previously absent in reform 
jurisprudence. Detailed at length in his judgment is the non-medical affidavit 
evidence of 39 people: members of Kevin's family, friends, work colleagues 
and acquaintances. The detail is apparently necessary in order to 'convey the 
vividness and concreteness of the e ~ i d e n c e ' . ~ '  Thus we learn that: 

From the tlme he mas 11ttle Kevln had al\+aqs \\alked. talked. dressed, 
behabed and had the att~tude of a male Kev~n a l ~ a l s  enjoqed plaqtng 
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him as a woman pretendin to be a man. They do not pretend that he is a man, 
while believing he is not. , 9 F  

These portions of  the judgment are problematic in that they delimit 
gender performance and place value on the practice and ability to 'pass' .  
However, my present concern is not simply to point out that Chisholm J's 
judgment reproduces dominant understandings of  masculinity through its 
narrative form. Rather - and while not seeking to diminish this troubling 
aspect of  his judgment - my prime concern is to highlight how gender 
reproduction in the judgment  is not reducible to  narrative. Rather, 
'appropriate' gender performance and the ability to 'pass' prove central to the 
very question of  the legal determination of  Kevin's sex. Thus, in concluding 
his judgment, Chisholm J offers a list of  reasons why Kevin's application was 
considered successful. In addition to noting the fact that Kevin perceived 
himself to be a man and had gone through sex reassignment procedures, the 
following matters are emphasised: 

[Kevin] was perceived by those who knew him to have had male 
characteristics since he was a young child.'I 

At the time of the marriage, in appearance, characteristics and 
behaviour, he was perceived as a man. and accepted as a man. by his 
family, friends and work  colleague^."^ 

He was accepted as a man for a variety of social and legal purposes, 
including name, and admission to an IVF program." 

His marriage as a man was accepted. in full knowledge of his 
circumstances. by his family, friends and work col leag~es . '~  

The delineation of such matters as central to the decision-making process 
is of  tremendous significance as well as being an obvious departure from the 
prior trajectory o f  reform jurisprudence. In short, in addition to  the 
psjrhological and t h e  a n a t o m i c a l ,  Chisholm J inserts into reform 
jurisprudence the social and the cultural. In this respect, legal recognition of 
sex claims becomes inextricably bound up with the reproduction of  gender 
stereotypes. More pertinently for present purposes, however, is the fact that the 
moment for reproducing gender becomes one in which transgender self- 
perception is potentially trumped by the perceptions of  others in the legal 
determination of sex itself. As Otlowski points out, apparently unaware of the 
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difficulty, Chisholm J 's  reasoning potentially covers 'all post-operative 
transsexuals who are well adjusted and accepted in their reassigned sex'.95 

The difficulty lies in the fact that the elements of the social and cultural 
which Chisholm J introduces are not premised on the autonomy of transgender 
people. On the contrary, the judgment of  Chisholm J serves to subject 
transgender people to greater levels of  gender scrutiny. That is to say, in 
addition to the gaze of medicine and of law, the transgender body is now to be 
exposed to the gaze of  others (the community). In other words, assessments of 
masculinity by community members become significant in determining the sex 
of  a transgender man. Of course, readings of gender by the community might 
be favourable, as was the case for Kevin. The difficulty lies in the fact that 
there is no guarantee - especially in a transphobic society -that this will be 
the case. Rather, rendering such factors legally relevant might be viewed as 
creating a legal space for the reproduction of oppression of a marginalised 
group. That is to say, the negative reactions and misunderstandings that many 
transgender people experience both from their families, within workplace 
contexts and in the wider society on a regular basis96 might be redeployed in 
courts of law to defeat their sex claims. In the final analysis, the invocation of 
social and czrltural elements serves to create new speaking parts in a play in 
which the transgender subject's voice is muted further. 

Conclusion 
In some ways - and not withstanding the fact that Chisholm J recognises a 
vaginaed man as male for the purposes of marriage, and in that respect is to be 
commended - the decision in Re Kevin and Jennfer offers the worst of all 
possible reform worlds. That is to say, the existing legal test of  psychological 
and anatomical harmon),, albeit stripped of its genitocentrism, is retained. In 
this regard, the notion - antithetical to feminism - that 'anatomy determines 
destiny' is preserved.97 In addition to this, the psychological component of  the 
test, previously understood as a matter of  self-perception and psychological 
evidence, is now additionally grounded in medical knowledge surrounding 
'brain sex'. While departure from genitocentric thinking provides, perhaps, an 
occasion for apportioning more weight to self-perception, this only proves 
possible in Chisholm J's judgment through refracting self-understandings 
through the lens of (bio)logic. Further, the 'truth' of the transgender subject's 
sex claims is no longer to be known through the lens of  medicine and of law 
alone. Rather, 'truth' is now additionally to be gauged from the perspectives of 
the community. The requirement that transgender people negotiate not only 
legal and medical hegemony, but also lay understandings of their embodied 
experiences, serves to undermine further a concern for transgender autonomy 
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and may prove to be a particularly onerous burden to discharge for some, if not 
many, transgender people. 

In my view, it would have been better had the decision been articulated 
solely in terms of the development of the test of psychological and anatomical 
harmony. That is to say, it would have been better to render explicit the fact 
that anatomical harmony is reconstituted in Chisholm J's judgment so  as to 
depart from the genitocentrism of  law. It would be better still if surgical 
procedures had been dispensed with a ~ t o g e t h e r . ~ ~  By the same token, it would 
have been better to view biological, social and cultural factors as irrelevant to 
the legal determination of sex. However, as in previous decisions, it is apparent 
that the court sought to draw a line. In the past, that line - the need for which 
has consistently been explained in terms of  a legal desire for certainty99 - has 
been drawn at 'full' sex reassignment surgery which has hitherto been 
understood to include genital surgery. In Re Kevin the line is redrawn. For 
Chisholm J ,  ' the irreversible surgery that completes the sex-reassignment 
process provides a convenient and workable line for the law to draw'."' 
However, while sex in Australian marriage law no longer requires genital 
surgery, it is now bolstered by biological, social and cultural factors. 

In thinking about the decision in Re Kevin, we might wonder as to why 
the 'radicality' of the decision - that is to say, the movement away from 
genitocentrism - is not more pronounced in Chisholm J's judgment. Equally, 
we might wonder why (bio)logic receives such extensive treatment in the 
judgment and why social and czrltzrral elements are introduced into the legal 
test for determining sex when such factors were previously absent,  or 
marginal, within transgender reform jurisprudence. In responding to these 
questions, it may be useful to  consider the possible relevance o f  the 
homophobia of law. While the arguments made in this article thus far do not 
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detailing the facts of the case, Chisholm J notes that, as a r e s ~ i t  of horn~onal 
treatment and a total hysterectomy, 'Kevin's body was no longer able to 
function as that o f  a female particularly for the purposes of  reproduction and 
sexual i n t e r c o ~ r s e ' . ' ~ ~  In view of  His Honour's insistence that 'irreversible 
surgery that completes the sex-reassignment process provides a convenient and 
workable iine for the law to draw', it would appear that a condition of reform 
in Re Kevin is the sterilisation of  transgender bodies. While this is highly 
problematic in itself, and inconsistent with the context of human rights in 
relation to which the case has been celebrated, evidence that Kevin can no 
longer function as a female for the purposes of sexual intercourse might be 
viewed in the context of  alleviating homophobic anxiety. Indeed, in this 
respect it is perhaps overstated to view Re Kevin as an epistemological break 
with the genitocentrism of law. Finally, like reform judges before him,Io9 
Chisholm J notes that to deny Kevin's sex claims would be to produce a 
situation where he is 'entitled to marry a man, but not a woman. Ironically, to 
the outside world such an event would appear to involve a legal marriage of a 
same-sex couple.'"0 Here the prospect of  rendering visible 'gay' marriages 
produces a concern that law should not hinder the 'heterosexualisation' of 
transgender bodies effected by sex reassignment surgery. In all of  these ways, 
it would seem that the transgenderlmarriage relation is not so easily divorced 
from the spectre of  homosexuality. 
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