EXEMPTIONS UNDER THE VICfORIAN FREEDOM
OF INFORMATION ACf 1982
ELIZABETH PROUST*

Victoria was the first and, to date, the only Australian State to enact
freedom of information legislation. The Freedom of Information Act ( "FOI
Act") was passed by the Victorian Parliament in late 1982 and came into
operation on 5 July 1983. The legislation was a major part of the Australian
Labor Party's 1982 Victorian election platform and an early law reform
initiative of the new Government.
Before examining the exemptions in the Act, I will outline the background
of the Victorian legislation. This will indicate the various influences on the
final form of the legislation and explain both the similarities and divergences
between the Commonwealth and Victorian Acts.
BACKGROUND TO THE VICTORIAN ACT
In mid-1979 the then Shadow Attorney-General (now Victorian Premier
and at time of writing Attorney-General) Mr John Cain, formed a small committee' to undertake the task of producing an FOI Bill. The Bill was intended
to be ready for the State elections due in 1982. It was hoped to use the Bill to
engage in public debate on the need for open government in Victoria. The
issue of open government became a major one for the Australian Labor Party,
especially in relation to lands deals allegations in the late 1970's.
The attitude of the then Victorian Government towards the right to information is typified by the following answer to a Question on Notice:
It is not the practice to answer vexatious questions of this nature which simply
engage upon a fishing expedition. To endeavour to do so would involve enormous cost to no apparent benefit or purpose. Furthermore, it is contrary to
established policy to publicly divulge details of leases or tenancies granted or accepted by departments or instrumentalities as this involves disclosures of the
private business afl'airs of third parties. If the Honourable Member, for good and
stated reasons desires information on any specific lease or tenancy, consideration
will be given to the supply of that information on a confidential basis. 2

Information was only available to those who had "good and stated reasons" for
desiring it, and then only on a confidential basis.
At the time the committee commenced its work, there had been a number of
draft Bills produced and a considerable degree of public debate on the issue.
The draft Bills included the 1978 Commonwealth Bill, the 1978 New South
Wales draft Bill and the draft Bill published as a Minority Report in the
Coombs Royal Commission on Government Administration. 3 In addition the
Senate Standing Committee on Constitutional and Legal Affairs produced its

• BA(Hons) (La Trobe); Adviser to the Victorian Premier.
1 Membership of the Committee included Mr John Cain MP, Mr Robert Miller MP, Ms Jackie
Fristachy, Mr Colin Hay, Mr Kevin O'Connor and Ms Elizabeth Proust (the author).
'Vic Pari Deb, Vol 347, 4721 (20 November 1979).
3 Report of Royal Commission on Australian Government Administration (Chairman: Dr
HC Coombs), Appendix Vol 2, 23-56, Pari Paper 187/1976.
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report 4 on freedom of information in the early stages of the committee's work.
The New South Wales draft Bill and the Senate Standing Committee Report
were the major influences on the committee and the Victorian Act is, I believe,
a refl'ection of these influences.
The committee took over eighteen months to complete its work. That the
committee required this amount of time to produce the Bill is indicative of both
the magnitude of the task and of the fact that it was very much a part-time activity for all members of the committee. Opposition parties in this country lack
the resources and, very often, the experience, to draft complex legislation.
Governments invariably have the resources and experience and initiate almost
all legislation.
The final product of the committee was circulated to a large number of
organisations and individuals after its public launching by John Cain in April
1981. 5 The Biii was finally introduced into the Victorian Parliament as a
Private Member's Biii on 15 October 198 I. The then Government did not
permit it to proceed beyond the second reading stage. Subsequently, the then
Attorney -General, Mr Haddon Storey, introduced the Freedom of Information
Bill 1981 into the Legislative Council in 1981. The Bill passed that House
but had not been passed by the Legislative Assembly when Parliament was
prorogued for the 1982 elections.
After the election of the Labor Government in April 1982 a number of early
decisions were taken on freedom of information. On 26 April Cabinet decided
that a FO I Code 6 would be implemented. The Code embodied the same principles and concepts as the Bill, although in a modified form. Departments were
instructed by the Premier that the Code was to be implemented as far as practicable. Obviously the Code lacked the force of legislation and did not offer
protection to public servants, for example, in regard to defamation actions.
Subject to this qualification, however, the discretions in the Code were exercised to facilitate and promote the disclosure of information.
Apart from making available previously unrevealed information, the Code
served another valuable purpose in the period in which it was in operation. It
provided a training period for public servants thus enabling practices and
procedures to be developed in advance of the legislation. It was expected that
this training period would alleviate some of the problems experienced in Canberra with public service opposition to FOI legislation.
An lnter-departmentallmplementation Committee 7 was established in April
1982 to implement the Code and to prepare guidelines for the Act. This Committee delivered a two volume report 8 to the Government in July 1982. The
4 Freedom of Information- Report by the Senate Standing Committee on Constitutional and
Legal Affairs on the Freedom of Information Bill 1978 and Aspects of the Archives Bill 1978,
Pari Paper No 272/1979.
s The Bill was first made public at an Australian Institute of Political Science Seminar.
University of Melbourne, 12 April I 981.
6 Attached to this paper as an appendix. This Code had been drafted by a sub-committee of
the drafting committee.
7 The Committee was originally chaired by Mr Alec Owen, Law Department, and also
involved public servants from the Public Service Board and the Public Records Office. The Committee is now chaired by Mr Kevin O'Connor, Director of Policy and Research. Law Department. He was a member of the original drafting committee.
8 1mplementation of Proposed Freedom of Information Legislation Report No I of Interdepartmental Committee ( 1982).
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report dealt with issues such as the need for public service training in FOI, the
handling of requests for information and the preparation of future guidelines
and a FOI handbook. 9 The report also recommended a number of amendments
to the proposed FOI Bill. Many of these dealt with administrative arrangements, but others were matters of policy. The Government accepted many of
these amendments in the revised FOI Bill which was introduced into
Parliament on 13 October 1982. 10
The Victorian FOI Act reflects, to a large degree, the draft Bills which were
its inspiration. It has, of course, been adapted to take account of the administrative practices of the Victorian public service. In its philosophy and
language it closely resembles the Commonwealth Act, although we believe
that it is a better Act, more in keeping with the recommendations of the Senate
Standing Committee Report. This is certainly true of Part IV of the Act which
deals with exempt documents.
EXEMPTIONS IN THE VICTORIAN ACT

Section 28 - Cabinet Documents
Section 28 provides that Cabinet documents are exempt merely because they
come within the categories of documents described in s 28( I):
(a) the official record of any deliberation or decision of the Cabinet;
(b) a document that has been prepared by a Minister for the purpose of submission for consideration by the Cabinet;
(c) a document that is a copy of, or contains an extract from, a document referred
to in paragraph (a) or (b); or
(d) a document the disclosure of which would involve the disclosure of any
deliberation or decision of the Cabinet, other than a document by which a
decision of the Cabinet was officially published.

Section 28( I Xa)
The Victorian Act contains a provision (s 10) which may appear to be at
odds with this paragraph. There is no similar provision in the Commonwealth
Act. Section I 0 gives the Premier the discretion to record in a Cabinet register
"details of the terms of all decisions made by the Cabinet after the date of commencement of this Act". While the official record of Cabinet is to be exempt, a
register is to be established to give details of Cabinet decisions. The retrospective provisions of the Act (s 67) will not apply to s 10 and work is still in
progress to prepare the register.

Section 28( IX b)
The central question which arises here is whether a document was prepared
for the purpose of submission to Cabinet. Current practice clearly identifies
Cabinet submissions but draft Cabinet submissions may not be exempt under
this Section although they would probably be exempt under s 30(1 ). 11

9 Victorian Freedom of Information Handbook ( 1983). The handbook contains the Act.
Regulations. Guidelines. Freedom of Information Code and Code Memoranda.
1°For details of the freedom of information debate in the Victorian Parliament. see. Vic Pari
Deb, 924 (13 October 1982), 1061-1066 (14 October 1982), 2890-2911 (15 December 1982)
for the Legislative Assembly; and 1632-1639 ( 15 December 1982) for the Legislative Council.
11 See below p 147.
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Section 28( 1Xc)
This paragraph extends exemption to extracts from the official record or
Cabinet submissions.

Section 28( IX d)
This paragraph may be capable of a broad interpretation because it extends
the exemption to documents which, while they do not form part of a Cabinet
document, would permit an inference that certain matters were discussed or
decided in Cabinet.

Section 28(2)
This sub-section, which does not have a Commonwealth equivalent, is a
major limitation on s 28(1 ). It provides that s 28(1) will cease to apply to a
document brought into existence after the commencement of s 28 when ten
years has elapsed since the last day of the year in which the document came
into existence.

Section 28( 3)
A reference to Cabinet includes a reference to a Cabinet Committee.

Section 28(4)
It should be noted that s 28 is the only section in the Victorian Act to which
conclusive certificates apply (s 28(4) ). The committee agreed with the Senate
Standing Committee that in the case of Cabinet documents it was not appropriate to weigh other considerations against the interest of protecting
Cabinet documents. 12 Thus s 28(4) permits (but does not require) the Secretary
to the Department of the Premier and Cabinet to certify that documents come
within the categories in s 28(1 ). This certificate establishes conclusively that
the document is exempt. If there is no conclusive certificate, it is a question for
the County Court 13 to determine whether a document is exempt.

Section 28(5)
This sub-section is a further limitation on the operation of s 28(1 ). It
provides that if a document was not created for the purpose of submission to
Cabinet, s 28(1) will not apply. The test, therefore, is whether the document
was created for the purpose of submission for consideration by Cabinet, not
the fact that it was submitted or proposed to be so submitted.
It should be noted at this point that there is no equivalent of s 35 of the
Commonwealth Act - the exemption for Executive Council documents. This
exemption was in the original Private Member's Bill but was deleted because of
the nature of the practices of the Executive Council in Victoria. All Executive
Council decisions are published and the papers supporting these decisions are
returned to Ministers. The Executive Council holds no documents other than
already published documents and thus an equivalent of s 35 was unnecessary.

2 Section 29 - Commonwealth-State Relations
This section deals with documents containing matter communicated by the
Federal, State or Territory Governments. In contrast to s 33 of the Commonwealth Act its language is straightforward, although some difficulties may arise
in its implementation.

12

Freedom of Information, supra n 4, 205-209.

13

The Victorian Act confers jurisdiction upon the County Court, s 50( I).
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Section 29 provides that:
A document is an exempt document if disclosure under this Act would be contrary to the public interest and disclosure (a) would prejudice relations between the State and the Commonwealth or any
other State or Territory; or
(b) would divulge any information or matter communicated in confidence by or
on behalf of the Government of another country or of the Commonwealth or
of any other State or Territory to the Government of the State or Territory or
a person receiving a communication on behalf of that Government.

The public interest test operates independently of paragraphs (a) and (b). Thus,
before exempt status can be claimed for a document, it must be demonstrated
that disclosure would either prejudice relations or divulge confidential information and be contrary to the public interest. In s 29(a) it is not necessary for
the document in question to have originated in the Commonwealth, a State or
Territory; the test is whether disclosure of the document would prejudice
relations. However, s 29(b) refers to information communicated by or on
behalf of another Government, and thus the origin of the document is relevant.
The effect of s 29 on Commonwealth -State relations remains to be tested in
practice, but if Ministers exercise the discretion available to them in s 16 14 and
release documents to which this exemption applies, two consequences are
possible: either the exchange of confidential information to Victoria from the
Commonwealth and other States would be severely hampered, or a new era in
Commonwealth-State relations would be upon us. Reaction by the States to
Senator Evans' proposed amendments to the Commonwealth Act will indicate
which alternative is the more likely.

3 Section 30 - Internal Working Documents
Section 30 is concerned with internal working documents. Section 30(1) is
worded in similar terms to s 36(1) of the Commonwealth Act, with both subsections containing an independent public interest test. The wording of s 30( I)
is intended to confine the exemption to the pre-decision stage only, not to the
decision-taking itself or to the implementation of the decision.
The scope of s 30(1) is limited by ss 30(2)-(4). Section 30(2) is aimed at
preventing s 30(1) having an application to restrict the extent of the duties imposed on agencies by s 8(1) and (2) to make manuals, rules of procedure etcetera, available for inspection and purchase. Section 30(3) provides that
s 30(1) "does not apply to a document by reason only of purely factual
material contained in the document". Section 30( 4) provides that s 30(1)
"does not apply to the record of a final decision, order or ruling given in the
exercise of an adjudicative function, and any reason which explains that
decision, order or ruling".
Section 30(5) is a further limitation on attempts to use s 30 to avoid
disclosure. It provides that where a decision is made to refuse access, a s 27
statement of reasons for such a decision must state the "public interest con14 Section 16 provides that:
(I) Ministers and agencies shall administer this Act with a view to making the maximum
amount of government information promptly and inexpensively available to the public.
(2) Nothing in this Act is intended to prevent or discourage Ministers and agencies from
publishing or giving access to documents (including exempt documents), otherwise than
as required by this Act, where they can properly do so or are required by law to do so.
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siderations" upon which the decision to refuse is based. Section 30(6) is identical to s 28(2). 15
4 Section 31 - Law Enforcement Documents
Section 31, which provides exemption for certain law enforcement
documents, will no doubt require interpretation by the courts before all the
concepts contained in the section are clear. The Victoria Police Force is an
agency under the FOI Act and s 31 attempts to balance the needs of law enforcement bodies such as the police force against the rights of individuals to
information on law enforcement activities.
Section 31( 1)
Section 31 (I) provides that a document is exempt if it would, or would be
reasonably likely to:
(a) prejudice the investigation of a breach or possible breach of the law or
prejudice the enforcement or proper administration of the law in a particular
instance;
(b) prejudice the fair ttial of a person or the impartial adjudication of a particular
case;
(c) disclose, or enable a person to ascertain, the identity of a confidential source
of information in relation to the enforcement or administration of the law;
(d) disclose methods or procedures for preventing, detecting, investigating or
dealing with matters arising out of, breaches or evasions of the law the
disclosure of which would, or would be reasonably likely to, prejudice the effectiveness of those methods or procedures; or
(e) endanger the lives or physical safety of persons engaged in or in connection
with law enforcement or persons who have provided confidential information
in relation to the enforcement or administration of the law.

Some of these five paragraphs contain multiple exemptions. Many of them are
broad and in some cases appear to overlap. Section 31 (2) was inserted to
reduce the scope of s 31 (I) and is based on clause 35(2) of the draft Bill in the
Minority Report in the Coombs Royal Commission. 16
Section 31(2)
Section 31(2) provides that s 31 does not apply to any document that is:
(a) a document revealing that the scope of a law enforcement investigation has
exceeded the limits imposed by law;
(b) a document revealing the use of illegal methods or procedures for preventing,
detecting, investigating, or dealing with matters arising out of, breaches or
evasions of the law;
(c) a document containing any general outline of the structure of any programme
adopted by an agency for investigating breaches of, or enforcing or administering, the law;
(d) a report on the degree of success achieved in any programme adopted by an
agency for investigating breaches of, or enforcing or administering, the law;
(e) a report prepared in the course of routine law enforcement inspections or investigations by an agency which has the function of enforcing and regulating
compliance with a particular law other than the criminal law;
(f) a report on a law enforcement investigation, where the substance of the
report has been disclosed to the person who, or the body which, was the subject of the investigation 15

See above p 146.
n 3, 45, 135-138.

16 Supra
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if it is in the public interest that access to the document should be granted under
this Act.
There is, however, one difference between clause 35(2) draft Bill in the
Minority Report and s 31 (2). The exemption will not apply to a document in
the categories (a) to (f) only if it is in the public interest to grant access.
Section 31(3)
Section 31 (3) protects from mandatory disclosure any document created by
the Bureau of Criminal Intelligence. The sole test in this sub-section is
whether the document was created by the Bureau regardless of where the
document is currently located. Under s 50(4) the County Court does not have
the power to decide that access should be given to a document which is exempt
under s 31(3).
5 Section 32- Legal Professional Privilege
Section 32( I) which concerns documents affecting legal proceedings or subject to legal professional privilege, is identical to s 42( I) of the Commonwealth
Act; s 32(2) has the same effect as s 42(2). The comments made by Peter
Bayne 17 apply with equal validity to the Victorian legislation.
6 Section 33- Documents relating to Personal Affairs
Section 33 attempts to find a balance between the right to information and
the right to privacy. State Government Departments (for example - the
Health Commission, Department of Community Welfare Services) hold vast
amounts of information about individuals.
Section 33(1) is identical to s 41 (I) of the Commonwealth Act. It provides
for protection from unreasonable disclosure of information relating to the personal affairs of any person (including a deceased person). As in the exemption
relating to trade secrets, 18 this sub-section also provides what has become
known as "reverse-IFOI''. The agency is required to consult with the person
whose personal affairs would be disclosed (or with his next-of-kin, if he is
deceased) in cases where a decision has been taken to grant access to the
document (s 33(3) ). The agency is also required to inform that person of his
right of appeal under s 50(2)(e) against a decision to release.
The section is silent as to whether the views of the subject of the document
are to be taken into account in the final decision to release the document. It can
probably be implied, although the section does not place a mandatory requirement on the agency to notify the subject of the document in the first instance.
The requirement to notify is modified to the extent that the agency shall notify
the subject "if practicable".
On the question of who, if anyone, is authorised to make a request on behalf
of the subject of the document, the Victorian Act is silent. This is particularly
relevant in the case of parents who desire access to records held about their
children. A court would probably infer that a parent of a child who was unable
to understand information in the document could have access on the child's
behalf, although the literal interpretation of ss 31( I) and (2) suggests otherwise. Problems will also arise especially in the case of teenagers who do not
17 P Bayne, "Exemptions Under the Freedom of Information Act 1982" ( 1983) 14 FL Rev
67,112-114.
18 S 34, below pp 150-152.
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wish their parents to have access to their records, including their medical
records.

Section 33(4)
This sub-section deals· with documents that contain information of a
medical or psychiatric nature concerning the person making the request. The
principal officer of an agency is given a discretionary power, where it appears
that disclosure of the information might be prejudicial to the applicant's
physical or mental health or well-being, to deny access to the applicant and
grant it instead to a legally qualified medical practitioner nominated by the applicant and approved by the principal officer. Under s 33(5), the discretionary
powers of a principal officer under s 33(4) 19 may not be exercised by a principal
officer who is not a legally qualified medical practitioner.
These discretionary powers are:
(I) "the power to decide that disclosure may be prejudicial to the applicant's
physical or mental health or well-being";
(2) "the power to deny the applicant access on these grounds"; and
(3) "the power to approve the legally qualified medical practitioner nominated by
the applicant".
The power to deny access under s 33 on grounds other than physical or mental
health or well-being may be exercised by someone other than a medical practitioner.
The major point at issue in s 33 is what constitutes unreasonable disclosure
of personal affairs. An alternative answer to that proposed by Peter Baynell is
possible. While it is true that s 33( I) refers to "disclosure under this Act" and
that this refers to the legally enforceable right of "every person" to information, it is possible that the relationship of the person making the request
to the subject of the document is a relevant consideration in determining what
constitutes unreasonable disclosure. While administrative guidelines are still
being produced it is likely that agencies will take into account who is making
the request in deciding whether to grant access. In the example used above of
the parent seeking access to documents held about his/her child an agency is
unlikely to hold that this would constitute unreasonable disclosure; at the same
time an agency is more likely to withhold that same information from a third
party who is a stranger to the child.
This argument may appear to come uncomfortably close to requiring
reasons for access which is contrary to the FOI Act. However, I believe that at
least an arguable case can be made out that the relationship between the applicant and the subject of the record is a relevant consideration in deciding
what constitutes "unreasonable disclosure".

7

Section 34 - Trade Secrets

Sections 34 and 35 attempt to balance the interests of commercial undertakings which are involved in the necessary task of supplying information to
government. Section 34( I) provides:
A document is an exempt document if its disclosure under this Act would disclose

19 Section 33(5) contains a drafting error: the reference to sub-s (3) (twice occurring) should
read "sub-section (4)".
D P Bayne, supra n 17, 109-112.
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information acquired by an agency or a Minister from a business, commercial or
financial undertaking, and (a) the information relates to trade secrets or other matters of a business, commercial or financial nature; or
(b) the disclosure of the information under this Act would be likely to expose the
undertaking to disadvantage.
The scope of s 34 appears to be very broad. The information acquired by
government from business must relate to trade secrets or to matters of a
business, commercial or financial nature, or the disclosure of such information
would be likely to cause disadvantage to the undertaking. In keeping with the
spirit of other exemptions in the Act a narrow interpretation of s 34 should be
adopted. This approach has certainly been proposed by Peter Bayne in the
training seminars he has conducted for Victorian public servants.
A broad interpretation of s 34 would render it almost meaningless: almost
any information, even that of a trivial nature, could be withheld. In addition, a
broad interpretation is contrary to the object of the FOI Act as expressed in
ss 3( I) and (2). (This object section is identical to s 3 of the Commonwealth
Act.)
In deciding whether disclosure of information would expose an undertaking
to disadvantage, s 34(2) provides that an agency or Minister may take account
of any of four factors:
(a) Whether the information is generally available to competitors of the undertaking;
(b) Whether the information would be exempt matter if it were generated by an
agency or a Minister;
(c) Whether the information could be disclosed without causing substantial
harm to the competitive position of the undertaking; and
(d) Whether there are any considerations in the public interest in favour of
disclosure which outweigh considerations of competitive disadvantage to the
undertaking, for instance, the public interest in evaluating aspects of government regulation of corporate practices or environmental controls;
and of any other consideration or considerations which in the opinion of the
agency or Minister is or are relevant.
Note the addition of "any other consideration". This sub-section potentially
allows an unlimited number of factors to be considered before deciding
whether or not to release information.
Section 34 provides a reverse FOI mechanism for documents relating to
business interests ins 34(3). This provision is worded differently from s 33(3)
and appears to give a higher priority to consultation in relation to business
interests than s 33(3) provides for personal affairs.
Section 34(3) provides that the undertaking which has supplied the relevant
document is to be notified that a request for access to that document has been
made. This notification is to occur before any decision on disclosure is made by
the Minister or agency. This allows the undertaking to be consulted about
whether or not disclosure should occur. If the agency, after consultation,
decides to disclose the document, it must, under s 34(3)(b), inform the undertaking of its right of appeal to the County Court provided by s 50(2)(e).
Section 34(4) deals with commercial and similar information generated
within agencies. It should be noted that this sub-section is quite different from
s 34( I )(a) and has a different operation.
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Section 34(4) provides:
A document is an exempt document if(a) it contains (i) a trade secret of an agency; or
(ii) in the case of an agency engaged in trade or commerce- information of
a business, commercial or financial nature that would if disclosed under this Act be likely to expose the agency to disadvantage;
(b) it contains the results of scientific or technical research undertaken by an
officer of an agency, and (i) the research could lead to a patentable invention;
(ii) the disclosure of the results of an incomplete state under this Act would
be reasonably likely to expose a business, commercial or financial undertaking unreasonably to disadvantage; or
(iii) the disclosure of the results before the completion of the research would
be reasonably likely to expose the agency or the officer of the agency
unreasonably to disadvantage; or
(c) it is an examination paper, a paper submitted by a student in the course of an
examination, an examiner's report or similar document and the use or uses
for which the document was prepared have not been completed.

8 Section 35- Material Obtained in Confidence
Section 35 is much more narrowly drafted than its Commonwealth
equivalent (s 45):
(I) A document is an exempt document if its disclosure under this Act would
divulge any information or matter communicated in confidence by or on
behalf of a person or a government to an agency or a Minister, and(a) the information would be exempt matter if it were generated by an agency or
a Minister; or
(b) the disclosure of the information under this Act would be contrary to the
public interest by reason that the disclosure would be reasonably likely to
impair the ability of an agency or aM inister to obtain similar information
in the future.
(2) This section does not apply to information (a) acquired by an agency or a Minister from a business, commercial or
financial undertaking; and
(b) that relates to trade secrets or other matters of a business, commercial or
financial nature.

The section is based on clause 33( I) of the draft Bill of the Minority Report. A
number of conditions must be met. The information must not only be "communicated in confidence" but it must also have either of the effects contained
in paragraphs (a) and (b). Section 35(1 )(b) contains a public interest test
although this is a qualified test.
9

Section 36 - Miscellaneous Provisions

Section 36 has no exact counterpart in the Commonwealth Act. It covers a
range of miscellaneous exemptions and establishes a number of tests to be met
before a decision on disclosure can be made.
Section 36 provides that a document is exempt if:
(a) its premature disclosure under this Act would be contrary to the public interest by reason that the disclosure would be reasonably likely to have a substantial adverse effect on the economy of Victoria, including but not limited
to, revealing consideration of a contemplated movement in bank interest
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rates or in sales tax, the imposition of credit controls, the sale or acquisition
of land or property by the Crown, urban re-zoning, the formulation of land
use and planning controls and the formulation of State imposts; or
(b) its disclosure under this Act would be contrary to the public interest by
reason that it would disclose instructions issued to, or provided for the use or
guidance of, officers of an agency on the procedures to be followed or the
criteria to be applied in negotiation, including financial, commercial and
labour negotiation, in the execution of contracts, in the defence, prosecution
and settlement of cases, and in similar activities relating to the financial
property or personnel management and assessment interests of the Crown or
of an agency.

Section 36(a)
This paragraph appears to be limited in scope by reference to "premature
disclosure". What constitutes premature disclosure will be a matter for
decision on a case-by -case basis. The paragraph contains another example of a
qualified public interest test. The test is whether disclosure would be
reasonably likely to have a substantial adverse effect on Victoria's economy.
The test is not only qualified but also subjective. It is presumably a matter for
the Minister or agency to decide, on the circumstances of each case, what
would constitute a substantial adverse effect.

Section 36( b)
This paragraph also contains a qualified public interest test. The paragraph
covers instructions issued to officers of an agency, or instructions for their use
or guidance in relation to procedures and criteria for negotiations, execution of
contracts, in the defence of cases, or in similar activities relating to the fin ancia!, property or personnel interests of the Crown.
10 Section 37 - National Companies and Securities Commission
Section 37 was not included in the original Private Member's Bill but was
included in the Bill as a complementary provision to s 47 of the Commonwealth Act. The effect of this section is obvious from its wording.
II Section 38- Secrecy Provisions
Section 38 is couched in identical terms to s 38 of the Commonwealth Act:
A document is an exempt document if there is in force an enactment applying
specifically to information of a kind contained in the document and prohibiting
persons referred to in the enactment from disclosing information of that kind,
whether the prohibition is absolute or is subject to exceptions or qualifications.

The issues raised by this section are fully canvassed in Peter Bayne's paper. 21

" Ibid 9 8 -I 0 I.
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APPENDIX
CODE FOR IMPLEMENTATION PENDING OPERATION OF FOI ACT
This Code is to operate from the first day of a Victorian Labor Government
until the Freedom of Information Act comes into operation. Subject to the
exemption outlined below, there is to be a policy of disclosure of government
information. The Code reflects the present Freedom of Information Bill in that
it gives the right to all Victorians to access to documents of government agencies. There is to be a corresponding duty on the agencies to make the maximum
amount of government information available quickly and inexpensively.

Object of the Code:
The object of this Code is to extend as far as possible the right of the community to access to information in the possession of the government of Victoria by:
(I) making available to the public information about the operations of departments and public authorities and, in particular, ensuring that rules and
practices affecting members of the public in their dealings with departments and public authorities are readily available to persons affected by
those rules and practices; and
(2) creating a general right of access to information in documentary form in
the possession of Ministers, departments and public authorities, limited
only by exceptions and exemptions necessary for the protection of essential public interests and the private and business affairs of persons in
respect of whom information is collected and held by departments and
public authorities.
The provisions of this Code are to be interpreted to further the object of the
Code. The discretions in the Code are to be exercised to facilitate and promote,
promptly and at the lowest reasonable cost, the disclosure of information.

Basic Principles
• Every person shall have the right of access to Government documents, except those for which there are specified exemptions.
• Every person shall have the right to request the correction of information
on his/her personal files where that information is inaccurate or incomplete.
• Documents which protect such interests as personal privacy, Cabinet
discussions, trade and business secrets and law enforcement will be exempt
from disclosure.
• A person denied access to a document shall have the right of appeal to an
independent body.

Code:
This Code extends to documents in the possession of Victorian Government
Departments, statutory authorities and municipal governments.
The Code is to operate retrospectively. In respect of personal documents,
access is to be granted regardless of the time at which these documents came
into existence. For all other documents, access will be initially limited to those
documents in existence for a period not longer than five years from the date of
this Code.
The term "document" is to be broadly interpreted: It includes any written or
printed matter, any map, plan or photograph, and any article or thing that has
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been so treated in relation to any sounds or visual images that those sounds or
visual images are capable, with or without the aid of some other service of
being reproduced from the article or thing, and includes a copy of any such
matter, map, plan, photograph, article or thing, but does not include library
material maintained for reference purposes.
Under this Code, every person has a right to obtain access to:
(I) a document of a government department or statutory authority, other than
an exempt document, or
(2) an official document of a Minister, other than an exempt document.
The following documents are exempt from disclosure under this Code:

Cabinet and Executive Council documents:
An official record of the decisions or deliberations of Cabinet or the
Executive Council, or a document prepared for submission to Cabinet or
the Executive Council is exempt.

Commonwealth-State documents:
If a document containing information communicated by another State
Government, or by the Commonwealth Government is requested under
this Code, it is exempt if disclosure would be contrary to the public interest and would prejudice relations between Victoria and the Commonwealth or any other State.

Internal Working documents:
A document containing opinion, advice or recommendation prepared by a
public servant or Minister, is exempt if it would be contrary to the public interest to disclose it.

Law Enforcement documents:
A document is exempt if its disclosure would, or would be reasonably likely
to:
(I) prejudice the investigation of a breach or possible breach of the law or the
enforcement or proper administration of the Jaw in a particular instance;
(2) prejudice the fair trial of a person or the impartial adjudication of a particular case;
(3) disclose, or enable a person to ascertain the identity of a confidential
source of information in relation to the enforcement or administration of
the law;
(4) disclose methods or procedures for preventing, detecting, investigating, or
dealing with matters arising out of, breaches or evasions of the law the
disclosure of which would or would be reasonably likely to, prejudice the
effectiveness of those methods or procedures;
(5) endanger the lives or physical safety of persons engaged in or in connection with law enforcement or persons who have provided confidential
information in relation to the enforcement or administration of the law.

Personal Privacy:
A document is exempt if its disclosure would involve the unreasonable
disclosure of information relating to the personal affairs of any person (including a deceased person).

Trade Secrets:
A document is exempt if its disclosure would disclose information acquired
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by a government department or a Minister from a business, commercial or
financial undertaking, and
(I) the information relates to trade secrets or other matters of a business,
commercial or financial nature; and
(2) the disclosure of the information under this Code would be reasonably
likely to expose the undertaking to disadvantage.
Material obtained in confidence:
A document is exempt if its disclosure would divulge information communicated in confidence by or on behalf of a person or a government to a department or a Minister, and(I) the information would be exempt if it were generated by a department or a
Minister; or
(2) the disclosure of the information would be contrary to the public interest
by reason that the disclosure would be reasonably likely to impair the
ability of a department or Minister to obtain similar information in the
future.

