EXEMPTIONS UNDER THE FREEDOM OF INFORMATION ACf
1982
By PETER BAYNE*

INTRODUCTION
The opening words of s 3( I) of the Freedom of Information Act 1982 (Cth)
("FOI Act") state that the object of the Act is "to extend as far as possible the
right of the Australian community to access to information in the possession
of the Government of the Commonwealth". Paragraphs (a) 1 and (b) of s 3( I)
indicate that this object is to be achieved in two main ways, 2 that stated in
s 3(l)(b) being:
[B]y creating a general right of access to information in documentary form in the
possession of Ministers, departments and public authorities, limited only by exceptions and exemptions necessary for the protection of essential public interests
and the private and business affairs of persons in respect of whom information is
collected and held by departments and public authorities.

Section II purports to create the general right of access. It provides:
Subject to this Act, every person has a legally enforceable right to obtain access in
accordance with this Act to(a) a document of an agency, other than an exempt document; or
(b) an official document of a Minister, other than an exempt document.

Thus, the efficacy of those parts of the FOI Act 3 which relate to the general right
of access will depend very much on the extent of those categories of documents
which are specified to be exempt from mandatory access. 4
* LL B (Hons) (Melb). JD (Chicago); College Fellow in Law, Canberra College of
Advanced Education.
1 Section 3( I )(a) states that the general object will also be achieved by:
making available to the public information about the operations of departments and public
authorities and. in particular. ensuring that rules and practices affecting members of the
public in their dealings with departments and public authorities are readily available to
persons affected by those rules and practices.
Part II (ss 8-10) of the FOI Act implements this objective: s 8 requires Ministers to publish
information concerning the operations of departments and other agencies; s 9 requires that certain
documents. (those which. in general terms, contain the "rules and practices" referred to in
s 3( I )(a)). be made available for inspection and purchase; and s I0 is a convoluted provision
which to some extent protects persons who are not aware of the documents referred to in s 9.
2 There is however a third major aspect of the scheme under the FOI Act. Part V (ss 48-52)
enables persons who obtain access under the FOI Act to their personal records to request that the
records be corrected in some respects; that the person may appeal to the Administrative Appeals
Tribunal against a refusal to correct the record: and. further. even if the appeal is unsuccessful. to
request that a short statement regarding the person's opinion that the record is incorrect be attached to it and to accompany the record when it is shown to any person. Part V was added to the
scheme after the 1978 FOI Bill was drafted and this may explain the absence of any reference to
it ins 3( I).
1 Parts Ill (ss 11-31), VI (ss 32-47), VI (ss 53-69) and VII (ss 70-90). Thedefinitionsofthe
key words and phrases ins II which are contained ins 4 in Part I are also of crucial significance;
these matters will not be analysed here.
'In no respect do the exemption provisions prohibit the disclosure of documents. This is
recognised by s 14:
Nothing in this Act is intended to prevent or discourage Ministers and agencies from
publishing or giving access to documents (including exempt documents), otherwise than as
required by this Act. where they can properly do so or are required by law to do so.
The words "properly do so" were designed, inter alia. to remind public servants and Ministers of
the criminal penalties for unauthorised disclosure in ss 70 and 79 of the Crimes Act 1914 (Cth).
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The Report of the Interdepartmental Committee of 1976, upon which the
1978 FOI Bill was based, stated that as a matter of policy, '1a] person might be
denied access to a document only on a ground laid down by law. The categories
of exempt documents should therefore be defined .... There should not be a
general discretion to withhold or release a document ... ". 5 Sections 33 to 47
of the FOI Act allow that a wide range of documents are exempt from mandatory disclosure. Critics of the Act have argued that in combination the
exemptions in effect confer a discretion on agencies and Ministers to claim
exempt status for virtually any document, and it is true that some of the
exemptions are phrased in language so opaque that their application will
require qualitative judgments which will leave much to the discretion of agencies and Ministers. Nevertheless, a close examination of the exemptions will
reveal that the Administrative Appeals Tribunal ("AAT") or the courts may,
if so minded, curtail substantially their scope. This article will make such an
examination, but before undertaking an analysis of particular exemption
provisions, some matters of general import must be addressed.
The Public Interest. Some of the exemptions incorporate a criterion of public
interest, but it is critical to observe that in only one instance in the 1982 Act
does it have an independent operation. Section 36( I) prescribes that a
document is exempt if it "(a) would disclose [an internal working document];
and (b) would be contrary to the public interest", (italics provided). In this
case, both criteria must be satisfied. In contrast, some other sections commence with a phrase that a document is exempt if its disclosure "would be contrary to the public interest for the reason that", and then specify particular
grounds for the exemption (see ss 33, 39, 40 and 44). In these sections, there is
no independent criterion of public interest, 6 and the effect of the section is that
disclosure of a document is deemed to be contrary to the public interest if it
falls within the grounds of exemption.
"Disclosure under this Act". A number of the exemption sections operate by
reference to the effects of the disclosure of a document, and in all but one 7 of
these cases the effect is to be gauged by reference to "its disclosure under this
Act"; see ss 33, 36, 37, 39, 40, 41, 43 and 44. This phrase means, it is submitted, that the effect of disclosure must be gauged as if the document(s)
requested was to be disclosed to any person who falls within the phrase "every
person" in s II, for the right to access under the Act is assured to "every person". Whether or not these words are limited by the words "Australian community" in s 3(1) 8, they do have the effect that the particular reason why a
5 Policy Pro{JOsals for Freedom of !'!formation Legislation Report of Interdepartmental
Committee Pari Paper No 400/1976. 21(5.6).
6 Compare with the clauses 33A. 39, 40 and 44 proposed by Mr Bowen in the Committee
debate on the Bill that became the 1982 FOI Act; see H Reps Deb, 23-24 February 1982.
p 469 ff. See now the Freedom of Information Amendment Bill 1983, which seeks to insert a
s 33A and to amend ss 39 and 40.
1 Compare s 46, which refers to "public disclosure", and see the analysis of this phrase
below.
8 This is the view taken by the Attorney-General's Department in Guidelines to the Freedom of
[f!formation Act (FOI Memoranda issued by the Attorney-General's Department for the
guidance of agencies subject to the Freedom of Information Act 1982) ( 1982) 18 ("FOI
Guidelines"). Under the United States FOI Act, (5 USC § 552, printed in Policy Proposals for
Freedom of Information Legislation, Report of Interdepartmental Committee, Pari Paper
No 400/1976, I 03-1 09), every person in the world may make a FOI Act request; see NealCooper Grain Company v Kissinger ( 1974) 385 F Supp 769.

1983]

Exemptions Under the Freedom of Information Act 1982

69

requester wants access to a document will be irrelevant. 9 The effect of
disclosure must be gauged on the basis that "every person" could have access
to the document.
The interpretation of the exemption provisions is affected by s 32. Its effect
is that the scope of a provision which stipulates an exemption is not to be
limited by the other exemption provisions. In other words, the scope of an
exemption is to be determined by interpretation of its language only, and not
in addition by reference to what other provisions may or may not include
within their range of exemptions. Its object seems to be to rebut the maxim expressio unius est exclusio alterius, and its effect may be to extend the reach of
some of the exemption provisions. On the other hand, agencies and Ministers,
and the review tribunals and the courts, could rely, on s 3(2). This provides:
It is the intention of the Parliament that the provisions of this Act shall be interpreted so as to further the object set out in sub-section (I) and that any
discretions conferred by this Act shall be exercised as far as possible so as to
facilitate and promote, promptly and at the lowest reasonable cost, the disclosure
of information.

This provision would allow a narrow construction of the exemption provisions
if the focus is on the opening words of s 3( I )-"to extend as far as possible the
right of the Australian community to access to information "-rather than on
the recognition in s 3( I )(b) that this right is subject to "exceptions and
exemptions". 10
It may be anticipated that at some points the AAT and the courts will interpret particular phrases by having regard to their meaning according to common law doctrine. Thus, doctrine as to the occasions when the government or
other persons may claim a privilege or an immunity to refuse to disclose
documents in judicial proceedings may influence the judicial understanding of
the scope of the exemptions in provisions such as ss 33, 34, 35, 36, 37, 39,40
and 44. For this reason the decision of the High Court in Sankey v Whitlam 11
may be of considerable significance to the scope of these exemptions, and
although particular aspects of this decision will be taken up in the discussion of
particular exemption sections, a brief general discussion at this point may be
helpful.

'The Attorney-General's Department FOI Guidelines. supra n 8, 2. agree with this position.
Personal interest is directly relevant to the operation of ss 12(2)(a), 41. and 43. and will be
indirectly relevant to ss 38 and 45. On the general issue. see the Postscript to this article
concerning Re ltlthe{ord. (AAT. unreported. No A83/32. 26 August 1983).
1 Compare Department(){ the Air Force v Rose ( 1976) 425 US 352. 361. This article will refer
only incidentally to the appeal and review aspects of the scheme under the FOl Act. Briefly. a
person denied access by reason of an exemption provision (or for almost any other reason) may
appeal either to the AAT, which may substitute its decision for that of the decision maker (s 58,
FOI Actl. or. if a conclusive certificate has been issued under any ofss 33. 34, 35 or 36, may seek
review of the reasonableness of making of the certificate by the Document Review Tribunal
("DRT"l. The DRT. however. may only recommend that the certificate be revoked. (s 67(3)).
The Freedom of Information Amendment Bill 1983 makes provision for the abolition of the
DRT. and for the exercise of similar powers by panels of the AAT comprised of one or three
presidential members (cis 27 to 30).
11 ( 1978) 53 ALJR II. See Freedom of !!!formation--Report by the Senate Standing Committee on Constitutional and Legal Affairs on the Freedom of Information Bill 1978 and aspects
of the Archives Bill 1978, Pari Paper No 272/1979, 57-67, 255-257.("Freedom (){Information
( 1979)"). See too S Campbell, "Recent Cases" ( 1979) 53 ALJ 212; DC Pearce, "Of Ministers,
Referees and Informers- Evidence Inadmissible in the Public Interest" ( 1980) 54 AU 127.

°
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At first sight, there appears to be a strong analogy between the claim that
documents should not be made public by disclosure for the purposes of
litigation, 12 and the claims that may be made under various sections in Part IV
of the Act that documents are exempt from mandatory disclosure in response
to a FOI Act request. There are analogies, but, as will be argued below, they
are not exact. The decision of the High Court, coming as it did in the middle of
the Senate Committee's deliberations, had nevertheless an important effect on
the course of the debate over freedom of information. To justify its view that
all claims for exemption should be reviewable by an independent body, the
Committee pointed to the Court's assertions that, first, there were no classes of
documents which were protected automatically from disclosure in litigation,
and, secondly, that the courts could review any claim of public interest
privilege.
But insofar as the interpretation of the exemption sections is concerned, it is
important to notice some general points of distinction between those sections
and the law relating to public interest privilege. Disclosure under the Act is to
every person who makes a request which activates the right to access (s II)
and the duty to grant access (s 18), and with few exceptions (ss 12(2)(a), 41,
43), a person seeking access need not show any interest in or need for the
documents sought. On the other hand, in cases where a litigant seeks the
disclosure of documents before a court, the litigant necessarily has a strong
personal interest in and need for those documents in order to pursue her or his
legal claims. This distinction is significant because it means that the balancing
process is different.
Under the Act, the exemption provisions of Part IV indicate more or less
precisely the public and private interests against disclosure, and the public interests for disclosure are predominantly those that any person would have in
seeking to evaluate what the government has done, or to participate in what it
is proposing to do. At this point, it is instructive to note the three primary
justifications for the FOI Act which were offered by the Senate Standing Committee on Constitutional and Legal Affairs:
first, "every individual has a right to know what information is held in government records about him personally";
secondly, "when government is more open to public scrutiny, it in fact becomes
more accountable. As a result there is a greater need for it to be seen to be
efficient and competent";
thirdly, freedom of information would lead to "an increasing level of public participation in the processes of policy making and government itself ".u

Of course, many persons who do seek documentary information by a freedom of
information request will do so because they have an interest in or need for the
information which is special to them, but that interest or need is not relevant to
the application of the exemption provisions in Part IV (except where ss 41(2)
or 43(2) are applicable).
Under the law relating to the public interest privilege in litigation, the
courts weigh, on the one hand, the public interest against disclosure in the
12 See Stephen J in Sankev v Whit/am ( 1978) 53 ALJR II, 25. 31, emphasising the public
nature of the disclosure.
13 Freedom of I4ormation ( 1979). supra n II. 21-22.
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litigation (and thus to the public at large), against, on the other, the private interest of the litigant in obtaining the documents for the purposes of the
litigation, the public interest in the administration of justice, and, in some
cases, other elements of the public interest. 14 Although in Sankey v Whit/am,
Stephen J said that the task of a court was "to weigh competing public interests", 15 the courts do nevertheless pay considerable attention to the particular litigant's need for the documents the disclosure of which is resisted.
Thus, the result of these differences might be that the courts may not, in
general, find the public interest privilege cases to be analogous, and they could
perhaps be more inclined to uphold an exemption under the Act than a public
interest privilege claim in litigation. But it is not likely that such a sharp
distinction will be drawn, for judges are generally inclined to develop a consistent body of legal principle to deal with similar legal problems. There are
analogies between the exemptions under the Act and the law relating to public
interest privilege and it may be anticipated that, in general, the legal principles
relating to each of these areas of the law will be assimilated. There is also
another point of difference which tends to favour disclosure under the Act and
which should encourage assimilation. Section 61 places on the agency or
Minister the onus of establishing that a decision to refuse access based on an
exemption section (or for any reason) "was justified". In Sankey v Whit/am,
Gibbs ACJ suggested that a litigant must make out a "strong case ... for the
production of the documents", and that the court must conclude that their
disclosure "would not really be detrimental to the public interest". 16 This view
may overstate the onus placed on the litigant, but it does suggest that s 61
favours of more disclosure under the Act than is the case under the law relating
·
'
to public interest disclosure.
SECTION 33: NATIONAL SECURITY, DEFENCE, INTERNATIONAL
RELATIONS AND RELATIONS WITH STATES

This section, the first of the exemption sections, is quite complex, and it
requires some elaboration. It must first be appreciated that s 33(1 )(a) and
s 33( l)(b) are alternative grounds for a claim of exemption, and, further, that
within each of these paragraphs there are alternative grounds. The effect of the
opening words of s 33( l) is that a document which falls within s 33( l )(a) or
s 33( l)(b) is in effect deemed to be "contrary to the public interest". The
public interest test does not operate independently (as it does in the case of
s 36( l)(b)).
National security, defence and international relations. Section 33( l )(a)(i), (ii)
and (iii) may be taken together. Their effect is that a document is exempt if its
disclosure "could reasonably be expected to cause damage" to "the security",
or to "the defence", or to "the international relations of the Commonwealth".

14 For example, in Sankey v Whit/am (1978) 53 ALJR II, 28, Stephen J argued, in favour of
disclosure, that ""the high offices which were occupied by those charged and the nature of the
conspiracies sought to be attributed to them in those offices must make it a matter of more than
usual public interest that in the disposition of the charges the course of justice be in no way
unnecessarily impeded".
15 (1978)53ALJR 11,29.
16 /bid 23.

72

Federal Law Review

[VOLUME

14

Section 33 leaves the scope of these phrases at large, and it is necessary first to
explore the relationship between these provisions and the Protective Security
Handbook. 17 One of the purposes of the Handbook was to "outline the main
requirements to protect"
information relating to the national security, that is to say the defence of
Australia, the security of Australia or the international relations of Australia,
which, if disclosed to unauthorised persons, would prejudice national security. 18

Thus, it is apparent that when the Handbook speaks of information which
relates to national security it refers to information that could fall within
s 33( I )(a)(i), (ii) or (iii). The Handbook outlines a system for the protection of
such information by enabling it to be classified according to one of four alternative designations (see below). Access to such classified matter
is to be no wider than is necessary for the efficient performance of duties and is to
be restricted to authorised persons. This requirement of access on a 'need to
know' basis is fundamental to all aspects of security. 19

There are four national security classifications-TOP SECRET, SECRET,
CONFIDENTIAL, and RESTRICTED-and a document is classified into
one or other of these categories according to "the estimated prejudice to
national security which might result from unauthorised disclosure". 20 The test
for the TOP SECRET classification is whether disclosure "could cause exceptionally grave damage to the national security"; for the SECRET
classification the test is whether disclosure "could reasonably be expected to
cause serious damage to the national security"; for the CONFIDENTIAL
classification the test is whether disclosure "could reasonably be expected to
cause damage to the national security"; and for the RESTRICTED
classification the test is whether disclosure "could possibly be harmful to the
national security". 21 The Handbook indicates that apart from documents which
meet one of these tests, all cabinet documents will be given one of the .first three
national security classifications.
It is apparent that there is a correlation betwen the wording of the four fold
national security classification and the wording of s 33( I )(a)(i),(ii) and (iii).
On the face of it, a document classified as CONFIDENTIAL, SECRET or
TOP SECRET, would fall within these provisions, while a document classified
as RESTRICTED would not fall within them. On the other hand, there is a
disjunction between the objective of the Handbook that access to national
security information be on a "need to know" basis, and the objective of the
FOI Act that the public has a "right to know" about documents in the
possession of the government.
The FOI Act does not resolve the question of the relationship between the
Handbook and s 33( I )(a), but it is clear that the classification of a document
according to the Handbook scheme does not determine one way or the other the

"Australian Government Publishing Service 1978. The Handbook was issued by the
Attorney-General in 1978, and is Appendix 3 of Freedom of Information ( 1979). supra n II. the
page references below are to Freedom of l11formation ( 1979).
18 Freedom of I11formation ( 1979), supra n II, 439.
"Ibid.
"Ibid 442.
21 Ibid (emphasis in the originals).
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question whether or not that document is exempt. 21 This is so for several
reasons. First, there is no legislation which prohibits the disclosure of
documents classified according to the Handbook. Secondly, decisions on access
under the Act may be made by an officer other than the officer who made the
classification or, if there is an appeal, may be made by the AAT, or may be
reviewed by the Document Review Tribunal ( "DRT") if there is a certificate to
support an exemption claim. These persons or bodies may take a different view
on the question of the damage that would be caused by disclosure and may thus
disagree with the classification accorded to the document. Thirdly, the decision
that a document is exempt is made later, and perhaps much later, than the
classification decision, and in the interval the circumstances may have so
altered that the classification is no longer warranted. The Handbook does state
that the classification of a document should be reassessed with the passage of
time, but there was ready acknowledgement before the Senate Committee that
it was impossible to ensure that documents were always classified
properly. 23 Thus, the presence of a national security classification stamp of
CONFIDENTIAL or higher on a document does not render it exempt
automatically under s 33(1 )(a)(i), (ii) or (iii).
It is also clear that the presence of a RESTRICTED stamp on a document,
or no stamp at all, would not prevent the conclusion that the document was
exempt under s 33(l)(a). Again, there may have been an error in the original
classification, or the passage of time may have altered the significance of the
document. So far as Cabinet documents are concerned, they may be exempt
under s 33( I), but a clearer basis for their exemption may be found in s 34.
Commonwealth/ State or Northern Territory relations. 24 Also exempt under
s 33( I) are certain categories of documents that relate to Commonwealth and
State (including Northern Territory) dealings. Section 33(1 )(a)(iv) exempts
documents that could reasonably be expected to cause damage to relations between the Commonwealth and the other governments, and s 33( I )(b) exempts
documents that would "divulge any matter communicated in confidence" by a
State or the Northern Territory to the Commonwealth.
The exemption in s 33(1 )(a)(iv) may arise in respect of any document,
whether or not it originated with a Commonwealth or State (or Northern
Territory) agency or person, and whether or not the State or the Northern
Territory is aware of, or has seen, the document concerned. The relations
which may be damaged embrace not only relations between Ministers, but include relations between any level or any agency or instrumentality of govern22 Compare to the approach recommended in the Royal Commission on Australian Government Administration (Chairman: Dr H C Coombs) Appendix Vol 2. 110 ff, Pari Paper
No 187/1976, Minority Report Draft FOI Bill.
D cr Commonwealth v John Fairfax and Sons Ltd ( 1980) 55 ALJR 45, 50 per Mason 1.
24 Clauses 16 and 17 of the Freedom of Information Amendment Bill 1983 make provision,
respectively. for a news 33( I) which would in substance repeat the provisions ofss 33( I HaHil.
(ii) and (iiil of the 1982 Act. and for a new s 33A. which would in substance repeat the
provisions of ss 33( I )(a)(iv) and 33( I )(b). In addition, cl 14 of the Bill makes provision for a
news 26A, which would provide that where provision had been made for consultation between
the Commonwealth and a State, such consultation should take place if it is a case where a State
might reasonably wish to contend that a document was exempt under the proposed s 33A. Further. the proposed s 26A would provide that, if. after such consultation. it is decided that the
document is not exempt, the State must be notified of the decision, and given opportunity to seek
a review of it under a proposed s 58F (see cl 30).
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ment. The Attorney -General's Department argues that damage might
reasonably be expected to be caused where disclosure would "create difficulty
in the conduct of Commonwealth/State negotiations", or "disclose
negotiating positions", or "substantially impair good working relationships"
required for "the proper administration" or "the development" of existing or
future joint government programmes, and that such impairment could embrace
prejudice to "'the future flow of information" required for such matters. 25 There
is of course a danger in substituting for the words of s 33( I )(a)(iv )-that there
must be a reasonable expectation of damage-i)ther formulae, such as "'create
difficulty", or "'substantially impair", and this analysis should be taken only as
a guide to the kind of argument that an agency or Minister might advance to
claim an exemption under s 33(1 ){a)(iv ).
The exemption in s 33( I )(b) will arise only where the document has been
'"communicated in confidence by or on behalf of the Government" of a State or
the Northern Territory. The words "'on behalf of" will allow documents that
do not originate with the State or the Northern Territory to be included. In this
case, the exemption focuses on the manner in which the document is communicated, and is not concerned with its content or its impact on relations between the governments. The Attorney -General's Department argues that a
document will be communicated in confidence if that has been expressly agreed
to be the case; that the circumstances of a particular communication may imply that it has been in confidence; or that a "'course of conduct over time of
holding particular information received from a State [or the Northern
Territory] in confidence would be sufficient to establish that the information
was communicated in confidence ... ". On the other hand, it is argued that a
document marked by a State or the Northern Territory as "in confidence"
would not be within the exemption if the Commonwealth had made it clear to
the State or the Northern Territory that it did not accept the document on that
basis. 26
It is possible that some States may adopt a practice of marking their communications to the Commonwealth "'in confidence", and it is unlikely that in
many cases the Commonwealth would refuse to accept such documents. But it
may be argued that the "in -confidence" stamp on a document is not sufficient
to establish that it has been "communicated in confidence" within the
meaning of s 33( I )(b). It is submitted that there should be a demonstration
that the information in the document is such that a relationship of confidence
is required, and that this is not so, for example, where the document relates to
matters of public interest and no disadvantage would result to the public from
the disclosure of the document. (See below the discussion of the public interest
or Crown privilege cases.)
Even on the apparently more limited view taken by the Attorney-General's
Department, it is clear that a State or the Northern Territory cannot attract
exempt status for its documents merely by sending them "'in confidence". It
remains for the Commonwealth agency or Minister to determine whether the
exemption applies. Moreover, even if it does apply, the Commonwealth has a
discretion, recognised by s 14, to release the documents. The Fraser Govern-

25
26

FO! Guidelines ( 1982), supra n 8, I 00-10 I.
FO! Guidelines. supra n 8. I 0 I.
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ment indicated that it would consult with the States and the Northern Territory in any case where their interests may be adversely affected. 27
However, even if the Commonwealth were to claim the exemption in
s 33(1 )(b), this does not preclude an appeal to the AA T which, if no certificate
is issued (see below), can substitute its own decision as to whether the exemption is satisfied (ss 58( I), (3)). Nor does it preclude review by the DRT where
there is a certificate, although its decision operates only as a recommendation
to the Minister that the certificate be revoked (ss 67( I) and (3)).
Commonwealth/ other country relations. Section 33( I )(b) also makes exempt
documents which divulge any "information or matter communicated in
confidence by or on behalf of the Government of another country" to the
Commonwealth, etcetera. The discussion above concerning "in confidence" is
relevant here, and in this respect there has been no undertaking by the Commonwealth to consult with the governments of other countries.
The public interest/ Crown privilege cases. '1 C]ases of defence secrets, matters of diplomacy [and] affairs of government at the highest level", are grounds
for a public interest claim in litigation. 28 An illustration of the first instance is
the decision of the House of Lords in Duncan v Cam mel! Laird & Co Ltd, 29
where it was held that privilege could be claimed for papers which included a
contract between the builders of a submarine which had sunk on its trials, and
reports concerning the hull and machinery made subsequent to the sinking.
This case arose in wartime and there was an obvious and strong public interest
in the non-disclosure of those papers. Such information would no doubt be
exempt from disclosure under s 33( I )(a)(i) or (ii).
The "affairs of government at the highest level" could embrace communications in confidence between the Commonwealth and State or Northern
Territory governments, (s 33( I )(b)), or other documents which reflected their
deliberations. In Sankey v Whit/am, the High Court was prepared to regard
certain categories of Loan Council documents as privileged from disclosure on
the basis that there would be detriment to the public interest if the discussions
"between representatives of the governments of each entity in our federation
and of the circumstances of those discussions ... designedly held in secret, are
to be subject to disclosure".)) On the other hand, the suggestion by Stephen J
in Sankey v Whit/am that a court might often accept claims of the general kinds
his Honour instanced as "no more than a matter of form" 31 might not be applicable to s 33, for s 61 places the onus on the agency or Minister to establish
the justification for an exemption claim.
The law relating to public interest privilege does not recognise that information is protected merely because it was communicated in confidence. 32
Section 33( I )(b), however, does give protection to documents communicated
in confidence. Nevertheless, the courts might, by analogy with the principles

27 Prime Minister Hawke has repeated these assurances to the State Premiers and to the Chief
Minister of the Northern Territory.
~> Sankev v Whit/am ( 1978) 53 ALJR. 29 per Stephen l
"[ 1942] AC 624.
"Sankev v Whit/am ( 1978) 53 ALJR II. 32 per Stephen J. cfGibbs AC J at 24-25 and contrast
Mason J at 46.
31 Ibid 29.
"Ibid 22 per Gibbs ACJ. 45 per Mason J.
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that govern the circumstances in which they will restrain a breach of
confidence, require that there be a showing that there would be some
unauthorised use of the documents sought by the applicant to the detriment of
the agency or Minister. 33

SECTIONS 34 AND 35: CABINET AND EXECUTIVE COUNCIL
DOCUMENTS
These sections may be taken together, for their wording differs only in the
respect that while s 34 governs certain kinds of Cabinet documents, s 35
governs the same kinds of Executive Council documents. (There is, in addition, a difference in relation to the person who may issue a conclusive
certificate.) These two sections describe categories of documents which are
exempt merely because they fall within certain classes of documents: that is,
those classes described in the alternatives of ss 34(1) and 35(1 ). 34 The Senate
Committee did not consider that under freedom of information legislation it
was appropriate to weigh other interests against the interest of protecting
Cabinet documents. 35
Sections 34( 1Xa), 35( 1Xa). These provisions exempt from mandatory access a document that has been submitted to the Cabinet or to the Executive
Council for their consideration, or is proposed by a Minister to be so submitted, provided that the document "was brought into existence for the purpose of " such submission. A threshold question in relation to s 34( I )(a) is
how those who administer or supervise the Act should identify "the Cabinet",
for this body is not recognised in the Constitution of the Commonwealth, nor
does it have any statutory base. However, it may be expected that the AAT, the
DRT, the Ombudsman and the courts would take judicial notice of its
existence and refer to documents (such as statements by the Prime Minister),
which give information as to its composition and practices. But perhaps the
most difficult question is whether a document "was brought into existence for
the purpose of submission for consideration by the Cabinet [or the Executive
Council]", ss 34(1 )(a), 35(1 )(a), (italics provided). The italicised words will
limit the range of documents within this exemption, for they do not include
documents which are created to assist in the preparation of a submission. It is
current practice in the Commonwealth Public Service to identify clearly which
documents are prepared for submission, but problems could arise in respect of
the drafts of such documents. The drafts are not prepared for submission but
they may be almost identical to the document submitted. The drafts may not be
exempt under s 34( I )(a), but they would probably be exempt under s 36( I),
(see below). There could also be problems with documents which had purposes
additional to submission to Cabinet, although such documents are not norSee Commonwealth v John Fairfax & Sons Ltd ( 1980) 55 ALJR 45, 49 {Jer Mason J.
"Contrasts 36( I), where to be exempt a document must fall within the class ofs 36( I )(a) and
be such that its disclosure would be contrary to the public interest (s 36( I )(b)). Clauses 18 and
19 of the Freedom of Information Amendment Bill 1983 make provision for new ss 34( lA) and
35( l A) which would have the effect that the sections would not apply be reason only of "'purely
factual material" in a document otherwise within the ambit of the sections, unless its disclosure
would involve the disclosure of any deliberation or decision of Cabinet or Executive Council,or
the fact that such matters have not been officially published.
35 Freedom of Information ( 1979), supra n II, 62.
33
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mally prepared. It could be argued that these documents are exempt only if
their dominant purpose was submission to Cabinet.
Sections 34( 1Xb), 35( 1Xb). These provisions exempt from mandatory access "an official record" of Cabinet or Executive Council. There should be few
problems in identifying such records.
Sections 34( 1Xc), 35( 1Xc). These provisions exempt "a document that is a
copy of, or a part of, or contains an extract from, a document referred to in
paragraph (a) or (b)". They appear to be redundant insofar as they exempt
documents which are copies of the whole of (and perhaps part of ) documents
exempt under ss 34(i)(a) and (b) and 35(l)(a) and (b), for a document includes a copy. 36 A document which contains only an extract from a document
exempt under those paragraphs is exempt under paragraph (I )(c), but this
exempt matter may be amenable to deletion under s 22.
Sections 34( 1)(d), 35( 1)(d). These provisions exempt from mandatory
disclosure documents "which would involve the disclosure of any deliberation
or decision of the Cabinet" (s 34( I )(d)), or of any "deliberation or advice of
the Executive Council "(s 35( I )(d)). Thus, these provisions may extend to such
documents even though they had not been submitted to these bodies. But
paragraph (I )(d) will not apply to drafts of submissions, which do not fall
within paragraph (I )(a), even where the submission has been considered by
these bodies, for the drafts ante-date the deliberation, decision, or advice of
Cabinet or Executive Council, as the case may be.
Although there are no classes of documents which are automatically entitled
to the public interest privilege in litigation, the courts do nevertheless tend to
regard 'State papers' as entitled to a high degree of protection, subject always
to an examination of some kind of each particular claim for the privilege. In
Sankey v Whit/am, the description by Oibbs ACJ of 'State papers' included
"Cabinet minutes" and "papers brought into existence for the purpose of
preparing a submission to Cabinet". 37 That the courts do accord such
documents a high degree of protection suggests that exemption claims under
s 34( I) may be granted readily, although in Sankey v Whit/am, Mason 1 38 gave
less weight to Cabinet papers than did Gibbs ACJ and Stephen J. Moreover,
s 34( I) does not permit any judgment whether documents which fall within it
should be exempt; if the documents are of the classes described, they are
thereby exempt. On the other hand, it should be noted that the wording of
s 34(1 )(a) is narrower than the categories of 'State papers' described by Gibbs
ACJ. In particular, it is only documents which are created "for the purpose of
submission" to Cabinet which are protected.
Executive Council documents may be within the scope of the public interest
privilege in litigation, and in Sankey v Whit/am, the privilege was claimed in
respect of a schedule of an Executive Council meeting which listed the minutes
of the meeting, and explanatory memoranda for several meetings which explained the recommendations which were to be approved by the Council. The
High Court did not uphold the privilege claims, primarily for the reason that
no claim had been made for the more significant minutes of the meetings. If

See definition of document in s 4( I).
1978) 53 ALJR I I, 22. and see Lanvon Prv Ltd v Commonwealth ( 1974) 129 CLR 650.
38 (1978) 53 ALJR II. 43-44.
.
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such documents were sought by a freedom of information request, they would
appear to fall under s 35( I), and it would not be relevant to make any inquiry
whether disclosure would or would not be contrary to the public interest, for
s 35 does not incorporate any such criterion.

SECTION 36: "INTERNAL WORKING DOCUMENTS"
Sections 34 and 35 make exempt the classes of documents described in those
provisions, and in this respect there is a substantial difference to the analogous
law relating to the public interest privilege in litigation. In contrast, to fall
within s 36(1 ), there must in respect of a particular document be a positive answer given to two questions:
(i)

(ii)

Would disclosure of the document disclose matter in the nature of, or
relating to, opinion, advice or recommendation obtained, prepared or
recorded, or consultation or deliberation that has taken place. in the course
of, or for the purposes of, the deliberative processes involved in the functions of an agency or Minister of the Government of the Commonwealth?
(s 36(1 )(a)).
Would disclosure be contrary to the public interest? (s 36( I )(b)).

In Sankey v Whit/am, the High Court recognised that the law relating to
public interest privilege in litigation extended to 'State papers' such as
"minutes of discussions between heads of departments", or "any documents
which relate to the framing of government policy at a high level". 39 Such State
papers are privileged from production before a court only if on balance it
would be contrary to the public interest to order production. But the High
Court Justices took different views on which reasons for non-disclosure should
be recognised, and on the weight to be attached to those reasons. Gibbs ACJ 40
and Stephen 141 Ieant towards non-disclosure, while Mason J does not appear
to have regarded 'State papers' as standing in any different position to other
kinds of documents. 42
The reasons advanced for the non -disclosure of State papers are referred to
below, but it must be noted that the task of applying the public interest
qualification in s 36( I )(b) is different to the public interest which favours
disclosure in the public interest privilege cases. First, the contrast between
ss 34 and 35 on the one hand, and s 36 on the other, together with the onus
provision ins 61, suggests quite clearly that the Act does not place the class of
documents in s 36( I )(a) in any different position to the other kinds of
documents which may be exempt. Thus, there should be no presumption of or
even inclination to the view that s 36( I )(a) documents should be exempt.
Secondly, it must be emphasised that an applicant for documents within this
class need not demonstrate any personal interest in or need for the documents
in order to rebut a claim by an agency or Minister that disclosure would be
contrary to the public interest. In contrast, the court in Sankey v Whit/am was
to some extent influenced to find against non -disclosure by reason that the

39 1bid 22 per Gibbs ACJ and 29 per Stephen J. and 43 per Mason J.
"'Ibid 23.
"'Ibid 29.
"Ibid 43.
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documents were necessary to enable Mr Sankey to prosecute his informations
against Mr Whitlam and others. 43
The heading of this exemption section purports to cover "internal working
documents", but these words do not occur in s 36. These words are in the
heading to s 36, but a heading is not to be taken as part of an Act. 44 To determine its scope, close attention must be paid to the precise words used, for it is
apparent that there are several critical limiting aspects of what otherwise appears to be a very broad exemption. In general, to be exempt under s 36 a
document must fall within the scope of s 36( I), and must not fall within the
scope of ss 36(2), (5) and (6).
The scope of s 36(1 )(a). The critical words in s 36(1 )(a) are "deliberative
processes involved in the functions of an agency or Minister". A document
which embodies a communication between say a Minister and a departmental
adviser, may contain matter in the nature of advice, but that is not within the
scope of s 36( I )(a) unless the advice was obtained, prepared or recorded in the
course of, or for the purposes of, the deliberative processes. The report of the
Senate Committee does little to clarify understanding of these words. 45 (It
should be interposed that s 36( I )(a) will embrace communications between
government and non -government persons or bodies, such as consultants.)
Following United States law, the Interdepartmental Committee Report of I 976
drew a distinction between, on the one hand, documents which relate to "the
pre-decisional working out of a policy" (the matter covered by s 36( I )(a)),
and, on the other hand, "matter that becomes part of a final decision"
(material which is not covered by s 36(1 )(a)). 46 Further, the Report said the
exemption was not intended to cover matter that is "embodied in guidelines,
manuals or the like regulating relations between a department and the public"
(which matter was then referred to as ·secret law'). 47 This suggests that another
general category of documents which it was not intended should be excluded
under s 36( I )(a) are those which concern the implementation of a final
decision.
Thus, in so far as the documents of agencies and Ministers concern
decisions by them, they may be regarded as falling into one or other of three
categories:
(a)
(b)
(c)

documents which relate to the pre-decisional working out of a policy or of a
strategy for the taking of a decision;
documents which embody the final decision, which should include the
reasons for the decisions; and
documents which concern the manner of the implementation of the final
decision.

Is this analysis consistent with s 36( I )(a)?
The words "deliberative processes" suggest clearly enough a process of
deliberation leading to the making of a decision, and it is not therefore inac-

43
44

Ibid 24 per Gibbs ACJ. 2811er Stephen J. 45 per Mason J
Acts Interpretation Act 190 I (Cth) s 13( 3 L DC Pearce. Statutorv Interpretation in Australia

(2nded 1981)58.
Freedom of Information ( 1979). supra n II. 2 I 3-220.
Polin· Proposals {or Freedom of Information Legislation. supra n 5. 45 (I 0. I 5 ). citing
National Labor Relations Board v Sears. Roebuck & Compam· (I 975) 42 I US I 32.
47 Ibid.
45

46

80

Federal Law Review

[VOLUME 14

curate to equate these words with the words "pre-decisional working out of
policy".
On principle, a document embodying final decisions should not be within
the exemption, for the justification for denying public access to internal
working documents can hardly apply to such documents. The view that
reasons statements do not relate to the deliberative processes is also defensible
on the ground of general principle, for the public should be entitled to know
not only what final decisions have been taken but why they have been taken.
Mr L Curtis put it to the Senate Committee that the United States Supreme
Court decision in NLRB v Sears, Roebuck & Co, 48 held that "where deliberative
material was relied on ... in making [a] final decision ... it became part of the
reasons for the decision", 49 and was not protected b)' the internal working
document exemption in the United States legislation.
The only reason to hesitate to draw the conclusion that reasons statements
are not within s 36( I )(a) is that s 36( 6)(c) specifically excludes some such
statements, viz, "the record of, or a formal statement of the reasons for, a final
decision given in the exercise of a power or of an adjudicative function". It
might be argued that the intention was that reasons in relation to other kinds
of decisions were not meant to be excluded from the ambit of s 36( I )(a). This
is not a compelling line of argument, and the better view is that the drafter was
simply making sure that these kinds of reasons statements were excluded from
s 36( I )(a). It is thus suggested that the words "deliberative processes" exclude
decisions and their accompanying reasons, (if any).
It also seems apparent that "deliberative processes" do not include the
processes which follow the making of a decision and which are designed to put
the decision into effect. However, in this third stage of decision-making, the
situation becomes more complex. In the implementation of a decision there
may well arise a need for the making of a policy as to how the final decision is
to be implemented, and the three-stage process may begin again. This is
inevitable, and complicates the analysis of the character of the post (first) final
decision documents, but the complication does not destroy the usefulness of
the categorisation of the process of decision -making into three stages.
Section 36 does specifically deal with decisions "embodied in guidelines,
manuals or the like regulating relations between a department and the public",
but the way that it does so somewhat complicates the analysis above. It is clear
that s 9( I ) 50 intends that such documents be made available by agencies for inspection and purchase by the public in accordance with s 9(2). But s 9(4)
provides that documents containing exempt matter need not be made
available. There is thus the problem that ss 36( I )(a) and (b) might severely
restrict the operation of ss 9( I) and (2), even allowing for the need to satisfy
s 36( I )(b) and the possibility of deletion of exempt material under s 9(4).
One approach is to argue along the lines of analysis above that s 36( I )(a)
does not embrace documents which contain decisions as to how a statute or a

"'(1975)421 us 132.
49 Senate Standing Committee on Constitutional and Legal Affairs (Reference: Freedom of
Information Bill 1978 and related aspects of Archives Bill 1978) 1978-79 (Official Hansard
Transcript of Evidence) In Three Volumes vol I. 128 ("Transcript").
"'Supra n I.
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scheme will or should be administered, for such documents concern the postdecisional phase and are not part of the "deliberative processes" or predecisional phase. In other words, there is in general a mutually exclusive
relationship between the documents affected by s 9( I) and those within the
scope of s 36( l)(a). On this basis, there would in general be no restriction under s 9(4) of the obligation under s 9(2) to cause such documents to be
available for purchase and inspection by members of the public. 51 This also
seems to be the result of s 36(2). It assumes that s 9( I) documents could include matter that would be exempt under s 36( I )(a) and it provides that in the
case of such documents, the matter covered by s 36( I )(a) does not include matter used or to be used for the purpose of the making of decisions or recommendations referred to in s 9( I). Thus, s 9( I) documents must be published
and made available under s 9(2), despite s 9(4), which is in effect qualified by
s 36(2). The inclusion of s 36(2) suggests that the drafter was not confident
that 'secret law' documents were not within s 36( I )(a), and thus puts in
question the analysis that these documents are not in any event included.
However, since some such documents could be within s 36( I )(a), s 36(2) has a
function.
There are further qualifications to the scope of s 36( I )(a). By s 36( 5), the
section does not apply "by reason only of purely factual material contained in
the document". By s 36(6), the section does not apply to certain reports of
scientific and technical experts, nor to reports of bodies or organisations which
are so prescribed by regulation, nor to "the record of, or a formal statement of
the reasons for, a final decision given in the exercise of a power or of an adjudicative function".
The scope of s 36( I)( b). Of greater difficulty than the uncertainty surrounding the kinds of documents that fall within s 36( I )(a) is the question when the
disclosure of such documents would be contrary to the public interest. It is impossible to provide a definitive analysis of the range of matters that may be
relevant to answering this question, for not only is there as yet no guidance
from the Ombudsman, the AAT or the courts, but it can be anticipated that
this range of matters will never become fixed. The Senate Committee was
prepared to accept the lack of definition of 'public interest', and argued that
there should be "a natural growth in the ideas about the way in which government should relate to the community", 52 and quoted judicial opinion that "the
categories of public interest are not closed". 53 Nevertheless, the submissions
made to the Senate Committee by both the Public Service and the public, and
the Committee's responses, indicate the kinds of arguments that may be made
to justify exemption under s 36( I )(b).
It is clear that 'internal working documents' are not automatically exempt,
for otherwise there would be no point to the specification of s 36(1 )(b) as an
additional requirement. It follows that the public interests involved cannot be
expressed in terms which would exclude all such documents, for otherwise the

51 This was the approach taken by the United States Supreme Court in NLRB v Sears, Roebuck
& Co ( 1975) 421 US 132. 153. and confirmed in Renegotiation Board v Grumman Aircraft ( 1975)

421 US 168, 184. n 21.
Freedom 0( !'!formation ( 1979). supra n II. 222.
Ibid. citing Lord Hailsham LC in D v National Societv for the Prevention of Cruel tv to
Children [1977]2 WLR 201. 218-219.
52

53
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limitation in s 36(1 )(b) would be illusory. 54 Moreover, the basic purposes of
the Act 55 indicate that the range of public interests should embrace not only the
maintenance of the relationship between the government and its advisers,
whether in the Public Service or from outside government, but also the need of
persons for access such as will enable them, first, to evaluate the conduct of
public affairs by both the ministry and its advisers, and, secondly, to participate in the making of decisions by the government. These needs are central
to the whole purpose of the FOI Act. 56
But the Act leaves at large the question of what matters are relevant to
ascertaining the 'public interest' under s 36( I )(b), and, if only to appreciate
some of the kinds of arguments that will be made by agencies and Ministers to
justify exemption, it is useful to review the arguments made before the Committee.
First, there were arguments that disclosure would mean that public servants
would no longer be anonymous. Many Public Service witnesses suggested that
this would lead to more oral advice, so that documents capable of disclosure
did not come into existence. Other suggested that while this might be an initial
reaction, it was unlikely to persist because "there is a need for record in the administration "Y It is at first sight difficult to see that this argument has any
relevance, for if a document is not created. there can be no disclosure under the
Act and the s 36( I )(b) question does not arise. Further, as was put to the Committee by Mr L Curtis, s 36( I )(b) is concerned with the particular document(s)
which come within s 36( I )(a) and which are the subject of the request. 58 It
could, however, be argued that a document containing particular information
should not be disclosed for the reason that it might lead, in the future, to such
information being retained only in the "oral tradition". 59 But this kind of
argument could be made in any case, and its acceptance would undermine the
need to judge each document against the public interest test in s 36( I )(b).
Another consequence said to follow from the loss of anonymity was that
public servants who defended or criticised government policies would become
involved in public debate. This in turn, it was said, would erode the concept of
a neutral Public Service and lead to pressure for a "patronage" system.
Ministers, it was argued, would then make political appointments to the senior
levels of the public service, so that they could be sure that their senior advisers
did support government policy. (i) The Public Service Board argued further that
the possibility that public servants' advice could be revealed publicly would
give them power to coerce Ministers to accept that advice, for otherwise the

54 Some public servants were inclined to define the public interest in a way that would exclude
them generally, see Transcript. val 3. supra n 49. 1696-1697, per Mr J Stone. Similarly.
documents which are within the class of 'State papers' (see above) are not automatically entitled
to be withheld in litigation. and Australian courts require a showing in some particular of the
grounds on which withholding can be justified on the ground of public interest. although, as has
been noted, judges vary in their approaches to this issue.
55 Supra n 13.
56 See Freedom of Information ( 1979), supra n II, 21-22.
57 Transcript vol 2, supra n 49.621 per Mr Paul Munro.
58 Transcript, val I, supra n 49, I 31.
5' In Lonrho Ltd v Shell Petroleum [ 1980]1 WLR 627, 638 Lord Diplock referred to a claim
made for public interest immunity in respect of a class of documents and observed: "[l]ike all
class claims the basis of it is pour encourager les aut res".
00 Transcript val 2, supra n 49. 840 submission of the Public Service Board.
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Ministers would be open to public criticism for not following the disinterested
public service advice. 61 The Board seems then to argue that this power of public
servants to coerce Ministers would be another reason why Ministers would in
turn coerce the Public Service. Thus, in the end, the Public Service would then
be led to give advice that it believed the Minister wanted, rather than to adopt
the proper approach which is to give advice which is believed to be right. 62 The
Board's submission does nevertheless contain a strong element of inconsistency on this issue of who would coerce whom, and other witnesses,
primarily the representatives of the Public Service unions, did not share the
Board's concerns to anywhere near the same extent.
The Committee accepted the submission of Mr Paul Munro, who did not
deny that there were risks of patronage, but who said that it was unlikely to
follow because:
Independent, balanced advice is not so easily obtained that you will tend to buy it
according to the colour of the political adviser's persuasions .... As well, many
of the matters are going to be indifferent to partisan policies. If the advice is right
that is a strong argument for retaining the officer in the system which produces
that advice. If the advice is consistently wrong certainly it will lead to a desire to
change. 63
Another Public Service witness agreed that while there was a risk that public
servants might attempt to guess what the minister wanted, he gave more emphasis to the possibility that the knowledge that advice could become public
"would give some intestinal fortitude to the public servant who is making his
judgment on the available facts to put his case knowing it will be seen to be
such as a defensible position". 64 On the other hand, Senator Pup lick expressed
misgivings that the professionalism of the Public Service might suffer as a
result of the concern that public officers might have that the publicity FOI Act
disclosure would give to their decisions might lead to their intimidation by
members of the public who felt they had suffered by the decision. A public servant replied that it might be in the public interest that public servants were
pressed to give favourable decisions, 65 but otherwise this concern that physical
intimidation could result from FOI Act disclosure was not addressed.
The Committee thought that the possibility public servants could coerce
Ministers in the way suggested by the Public Service Board was only
speculation, 66 and Mr Munro argued that the power to coerce existed without
freedom of information by the use of '1 t]he selective leak [which] is perhaps
more damaging than the unselective one" _67
Thus. the arguments based on the loss of anonymity by public servants are
not compelling, and even if attention be confined to effects of disclosure on the
Public Service, there are countervailing public interests favouring disclosure.
Moreover, it is unlikely that a body reviewing a claim for exemption under
s 36( I) could determine the public interest question by reference to the

"Ibid.
"Ibid.
63 Ibid vol I. 617.
"'Ibid 203, per Mr John Wood.
65 Ibid 203-204, per Mr Bourke.
66 Freedom of In(ormatirm ( 1979). supra n II. 48.
"Transcript vol I. supra n 49, 618.
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arguments made by the Public Service Board, for a review body could hardly
judge the possibility of coercion or intimidation in a particular case. The Act
has abrogated the 'Westminster' concept of anonymity, (if indeed much was
left of it at the senior levels of the Public Service), and it would not be warranted to read it back in through s 36( I )(b).
A somewhat different line of argument was that the loss of anonymity would
affect the nature of the documentary advice given to the government. The
argument was put succintly by Mr (now Sir William) Cole, the Chairman of
the Public Service Board:
[C)andour and frankness is possible if one knows one is communicating in
confidence. If one believes one is not, one has to tailor what is done accordingly .
. . . The Public Service is not a body that sits down and very carefully and
deliberately writes documents which appear after a fortnight from somebody's
desk. Documents may be produced between 6 p.m. and 6. 30 p.m. as the result of
a phone call at 5.55 p.m .... In doing the best you can you may chance your arm
somewhat because you may not be sure of your facts and you may be making a
quick judgment. If the senior public servant fears that in some sense this might be
published and held against him he may be ultra-cautious, which may not be helpful to the recipient. 68
Another argument, somewhat inconsistent with the point allied to the above
that there would be more oral advice, 69 was that the desire to be cautious would
lead to more rather than less documentation by government advisers, 70 buf
perhaps what was meant was that there would be more documentary forms of
some kinds of advice, and less of other kinds.
Some of the Public Service union representatives agreed that the "style and
care" of documents could change/' but they and other witnesses pointed to
countervailing considerations. The Australian Clerical Officers Association
(ACOA), (which rejected the argument that candour and frankness would suffer), argued that public awareness of internal working documents would
promote "a more favourable understanding of the job that the Public Service
does", 72 and would "encourage public servants to produce better results". 73
This latter argument was made by several other witnesses, and adopted by the
Senate Committee. 74 Some senior public servants did not think that frankness
and candour would be abandoned, but argued that the advice would be done
differently, by oral advice or documents that were not "as full as they otherwise were". 75 The Senate Committee Report noted the reluctance of Public Service witnesses to contend that the advice itself would be materially affected,
apart from stylistic changes. 76
It may be expected that it will be argued strongly the public interest under
s 36(1 )(b) includes an interest in the can dour and frankness of advice to
government from its advisers. But this argument should not give a blanket

/bid vol 2 888-889.
"'See Mr J Stone ibid vol 3 1712.
>J See Dr McMichael ibid vol I 678.
71 Mr Munro ibid vol I 621: see too Mr Smith vol 2 I 023-1024.
12 /bid vol 2 930 per Mr Doyle.
73 Ibid vol 2 931.
74 Freedom o{In{ormation (1979), supra 11 II, 216-217.
75 Transcript vol 3, supra n 49. 2305 per Mr Yeend.
76 Freedom o{Information ( 1979), supra 11 II, 216.
68
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cover to all internal working documents within s 36( I )(a), for otherwise the
point of the limitation in s 36(1 )(b) is removed. Moreover, although the
'public interest privilege' cases are not strictly analogous, Sankey v Whit/am
indicates that some High Court Justices are not sympathetic to arguments
against disclosure merely because of the possible effects on candour and
frankness. Mason J commented that "the possibility that premature disclosure
will result in want of candour in Cabinet discussions or in advice given by
public servants is so slight that it may be ignored", and thought "that the
possibility of future publicity would act as a deterrent against advice which is
specious or expedient". 77 Gibbs ACJ, however, did not think it "unreal to suppose that in some matters at least communications between Ministers and servants of the Crown may be more frank and candid if those concerned believe
that they are protected from disclosure", although his Honour emphasised that
"this consideration does not justify the grant of a complete immunity from
disclosure to documents of this kind". 78 The United States Supreme Court has
adopted a view closer to that of Gibbs ACJ. 79
The debate reviewed above suggests some factors that might be relevant one
way or the other to the application of the 'public interest' test in s 36(1 )(b).
(i) Is the internal working document to be disclosed before or after the
decision to which it relates? It could be argued that there would be less
harm to the relationship between the government and its advisers once
the decision was made. 80 On the other hand, a distinction between
premature and post-decisional disclosure of documents would undermine
the interest of the public in participating in the making of the decision.
Senator Missen stated this interest:
May it not be a very big part of the public interest that the public should be
informed and know what the options are so that the public debate is not
hysterical or based on what it mistakes as the law and mistakes as to the powers
and so forth? There is a better public debate if the options are known. 81

(ii)

77

Senator Missen 's comments also seek to rebut the argument that
premature disclosure could, in the words of Lord Reid in Conway v Rimmer "create or fan ill-informed or captious public or political criticism". 82
No Justice in Sankey v Whit/am gave this argument much credence, and
Gibbs ACJ, speaking of the object of the public interest immunity in
litigation, remarked that it was designed "to ensure the proper working of
government, and not to protect Ministers and other servants of the
Crown from criticism, however intemperate and unfairly based". 83
Is the document one that only sets out options for a decision, (the options

(1978) 53 ALJR II. 44. and c(Stephen J at 31.

/bid 22.
79 Federal Open Market Commillee v Merrill ( 1979) 443 US 340, 359-360. In NLRB v Sears.
Roebuck & Co ( 1975) 421 US 132. 161, the Court found that advice which had been adopted
78

could be made public. On the question of disclosure after a decision, compare the views of
Mason J in Sankev v Whit/am (see below).
10 See Senators Puplick and Hamer, Transcript vol 3, supra n 49. 1710-1722 and Senator
Evans at 1724; but note that Mr John Stone rejected the distinction in an argument that favoured
exclusion in any case. ibid 1712.
" Ibid Transcript vol 2 981.
82 [1968] AC 910,952.
83 (1978) 53 ALJR II, 22.
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document), rather than one which argues for a particular option? There
would seem to be more scope to release the options document than the
second kind. 84 Options documents would not compromise public servants, and would enable the public to participate in the making of the
decision. Advisers could write documents in a way which separated the
options from their advice on which option to follow, and thus enable
deletion, if that be thought necessary, of the advice part under s 22 of the
Act.
(iii) Was the adviser asked to give a quick rather than a considered advice?
There is obviously something to the point that advice is often required
urgently, but it is difficult to see that this factor of itself should be of
determinative influence. Perhaps the government advisers concerned
should be given an opportunity by agencies and Ministers to explain their
advice before it is disclosed.
(iv) Is the author of the document in a position where he or she should be
seen by competing public pressure groups with whom he or she deals to
be in a neutral position in the competition between them? There is some
point to this argument, but given wide acceptance it could too easily
undermine the interest that pressure groups have in their participation in
the making of decisions on policy.
(v) Would the release of the document before the making of a final decision
give to individuals or to groups advantages to which they should not be
entitled ? 85
(vi) Who was the author and who was the recipient of the documents? In the
light of the policy behind ss 34 and 35, it could be argued that correspondence between Ministers should not be disclosed. The Senate Committee
did not indeed reject this argument. 86
(vii) To what extent are the contents of the document a matter of public
knowledge? Obviously, there is little public interest in not disclosing the
document if the information it contains is in the public domain. This
argument has succeeded in the public interest immunity cases. 87
lviii)The public interest immunity cases suggest that the fact that the
s 36( I )(a) document was created in a relationship of confidence between
the maker and recipientls) will not in itself make disclosure contrary to
the public interest under s 36( I )(b). Confidentiality will however be a
factor, and be perhaps most significant where the document has come
from outside the government and where it could be said that such
documents would not be provided in the future if the particular document
were disclosed. 88
The interests of the public in evaluating the performance of government and
its advisers, and of participation in the decision-making process, are, it could
be argued, of equal and probably greater importance than the public interest in

See Senators Evans and Puplick, Transcript vol 2. supra n 49, 892. 895 respectively.
/bid Transcript vol I 469 per Mr Yates.
86 Ibid Transcript vol 2 4 70.
87 Sankev v Whit/am ( 1978) 53 ALJR I I, 24 and 45 per Mason J.
""Ibid 23 per Gibbs ACJ.
"l
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maintaining the relationship between government and its advisers. It will be
difficult for the Ombudsman, the AAT, the DRT, appeal and review bodies,
and the courts to evaluate the public interest in these matters in a particular
case, but unless the attempt is made, the public interest control ins 36(1)(b)
on the scope of s 36( I )(a) will have little effect. These review bodies could well
begin with a presumption that release of internal working documents would
not be contrary to the public interest in evaluation and participation, and then
require a showing by the agency or Minister that these interests would not be
served, or that some other interest should prevail. Of course, on a review s 61
has the result that the agency or Minister bears the onus of establishing that a
claim of exemption was justified, but what is suggested here would require that
the justification be directed to overcoming the public interest in disclosure to
enable evaluation and participation.
The Attorney -General's Department has taken an expansive view of the
possible coverage of s 36(1 )(a), and its analysis of possible factors which bear
on the public interest question under s 36( l)(b) focus only on those interests
which weigh against disclosure. 89 The weight accorded to the need for
'frankness and candour' does, with respect, run contrary to recent judicial
opinion in Australia. It may thus be anticipated that the s 36( l) exemption will
give rise to controversy. The Department also suggests to agencies and
Ministers that they operate according to "a rule of thumb" that
[t]he public interest test in section 36 should be applied on the basis that there
should normally be no disclosure of [documents disclosing exchanges of views
and advice between Ministers and their advisers on policy issues] under the FOI
Act until after ... 6 years from the date of creation of the document. <XI

It is argued that only in "clear cases" could disclosure of such documents in less
than six years be justified, and that there may be cases where withholding for a
longer period is warranted. But there is no express basis in s 36 for such a rule
of thumb, and the AAT or the DRT may well take a contrary view.
Reasons for a claim of exemption under section 36. Section 36(7) requires
that the statement of reasons provided under s 26 to justify a claim of exemption under s 36( I) must state the ground of public interest on which the claim
is based. In Sankey v Whit/am, some of the Justices were critical of the
affidavits made by senior public servants and Ministers to support the government's claim that the documents sought by Mr Sankey were immune from
disclosure. Mason J found that the affidavits had "sought refuge in the amorphous statement that non -disclosure is necessary for the proper functioning of
the Executive Government and of the Public Service, without saying why
disclosure would be detrimental to their functions, except for the reference to
want of candour". This, his Honour found, was unacceptable, and held that an
affidavit "should state with precision the grounds on which it is contended that
documents or information should not be disclosed so as to enable the court to
evaluate the competing interests". 91 These remarks are applicable to the
reasons statement required under ss 26(1) and 36(4).

89
'X)

FOI Guidelines, supra n 8, 194·198.
Ibid 20 I.
1978) 53 ALJR II, 44 and cf Aicken J. 48.
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SECTION 37: ENFORCEMENT OF THE LAW AND PUBLIC
SAFETY
This section contains a number of exemptions which reflect in general the
need of government to keep secret information relevant to the enforcement and
administration of the law, and to protect individuals concerned in those
processes. The analogous exemption in the United States FOI Act has been
one of the most frequently cited bases for exemption claims in the United
States. Section 37 is obviously derived from the United States law, although it
is much broader in the protection it offers to the government. It is useful to
begin the analysis of s 37 with a brief comparative look at the United States
law.
The right to access to records under the United States FOI Act does not
apply to "(7) investigatory records compiled for law enforcement purposes,
but only to the extent that the production of such records would (A) interfere
with enforcement proceedings, (B) ... [to] (F) ... ". 92 Thus, the opening
words qualify the scope of each of the particular grounds for exemption, and in
each case it is necessary to ask whether the document is an investigatory record
compiled for law enforcement purposes, before it is asked whether its
disclosure would have one of the effects described in clauses (A) to (F). The
structure of s 37 is quite different, and it is necessary under this section to ask
only whether disclosure would have any one of the effects described in the subsections of s 37. The exemptions in s 37 are "directed to the harmful consequences that would result from a disclosure of a document rather than the
nature of the document itself". 93 Thus it is not relevant to consider the nature
and role of the agency that created or holds the document, or to consider
whether the document is part of a file which contains other documents on law
enforcement. The only question is whether release of the documents requested
would have any one of the effects described ins 37.
Section 37(/ Xa). Section 37(1 )(a) consists of three major parts, and to
assist its understanding it is useful to divide the language of this sub-section.
The numbering which follows is not part of the sub-section and some language
has been repeated to make it clearer. Section 37(i)(a) makes exempt
documents the disclosure of which would, or could reasonably be expected to
(I) prejudice the investigation of a breach of the law, or a possible breach of
the law, or a failure to comply with a law relating to taxation, or a
possible failure to comply with a law relating to taxation, or
(2) prejudice the enforcement of the law in a particular instance, or
(3) prejudice the proper administration of the law in a particular instance.
The first inquiry is into the meaning of the concepts of "investigation" (the
first part), "enforcement" (the second part), and "proper administration" (the
third part). It will be noticed that the word "proper" does not qualify the words
investigation and enforcement. It is suggested that the explanation for this difference is that investigation and enforcement occur only where the activities
are undertaken because it is believed that the person(s) the subject of them
has, or might have, or might, act in breach of the law. The activity of
92
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5 USC §552. supra n 8.
Freedom of Information ( 1979). supra n II, 225.

1983]

Exemptions Under the Freedom of Information Act 1982

89

administration of the law need not be related to any of these possibilities.
The possibility that an agency could abuse its powers will more easily arise in
administration of the law and thus the word "proper" will mean that
documents which concern improper administration will not be exempt.
What kinds of investigation are encompassed by the words of the first part
of s 3 7(1 )(a)? The words "a breach ... " and "a failure ... " indicate past
conduct, and suggest that the investigation must be related to a prospective
proceeding against the target of the investigation. 94 The words "a possible
breach ... ", and "a possible failure ... ", suggest that the prospect of such a
proceeding in relation to a past breach or failure may only be speculative. In all
the sets of circumstances covered by this first part however the words convey
the notion that a particular (possible) breach or failure of the law must be
involved. Thus, a more general surveillance of a person would not be an
'investigation' under the first part of s 37(1)(a). Nor would the exemption be
available if the investigation had been closed, or if there was no prospect of
any proceedings. 95 Nor should the exception be available where an
investigation is really directed to the political or personal embarrassment of
the person concerned. 96 It is more difficult to determine whether the exemption should be available where the agency lacked the authority to conduct the
investigation. The United States cases have taken divergent attitudes on this
issue. 97 The Senate Committee recognised that there had been cases in
Australia where investigations had "exceeded the limits imposed by law", and
it favoured "any measure which would enable the exposure of unlawfulness". 98
However, while the word "proper" occurs in the third part of s 37(1 )(a), and
while the word "lawful" qualifies s 37(2)(b) and para (c), there is no similar
qualification to the word "investigation" in the first part of s 37( l)(a). The
result is perhaps that it is not relevant to ask whether the agency had the
authority to conduct the investigation. The "law" concerned may be any
aspect of the law, both criminal and civil.
United States FOI Act Exemption 7 assumes that an investigation is part of
law enforcement. 99 In contrast, s 37(1 )(a) distinguishes between, on the one
hand, "an investigation of a breach" etcetera, (dealt with in the first part), and,
on the other, "the enforcement of the law ... in a particular instance", (dealt
with in the second part). Presumably some difference was intended, but it is
not easy to determine where it lies. The "enforcement ... of the law in a particular instance" appears to be very close to the notion of an investigation. The
United States law on the meaning of "enforcement proceedings" appears to be
analogous and is suggestive of the approach that could be taken in Australia.
In Moorefield v United States Secret Service, 100 the requester (Moorefield) was a

"'C{ the general US view: Carson v US Department of Justice ( 1980) 631 F 2d I 008, I 018
citing the leading cases.
95 ({the position in the US: James T O'Reilly. Federal Information Disclosure ( 1977 updated
through 1982). 17-29.
96 Such cases have occurred in the United States: Lesar v US Department pf Justice ( 1980) 636
F 2d 472, 476, 486.
97 Ibid 486-487.
98 Freedom of Information ( 1979), supra n II. 228.
"'See the analysis in Moorefield v United States Secret Service ( 1980) 611 F 2d I 021, I 0241025.
' 00 (1980)611 F2d 1021.
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person who had twice been convicted for threatening the life of the President,
and as a result the United States Secret Service, which was responsible for the
protection of the President, maintained an active interest in Moorefield. This
interest led to interviews with Moorefield and surveillance of him when the
President was in his immediate area. Moorefield sought access to the file kept
by the Secret Service and argued that it was not part of enforcement
proceedings because he was not suspected of criminal activity in the sense that
a particular judicial proceeding was contemplated. The court acknowledged the
force of this argument; but it saw Moorefield as an exception:
In discharging its responsibility to protect the President, the Secret Service does
not conduct its routine investigations with a view towards apprehending lawbreakers and bringing them to justice .... Its job is to prevent an attack .... Notwithstanding that Service investigations are not directed towards trials or
hearings, they are certainly directed toward an active and concrete effort to
enforce the law .... 101

The view taken in Moorefield that enforcement can extend to preventive activity
concerning a particular person, which is unrelated to a particular (possible)
proceeding against that person, could well be adopted in Australia, for it points
to a sensible distinction between investigation, etcetera in the first part of
s 37( l)(a) and enforcement, etcetera in the second part. Enforcement should
not embrace instances where the activity is directed to personal or political
embarrassment, but it is not clear whether it may embrace activity which is
beyond the lawful power of the agency (see above, analysis of first part of
s 37(l)(a)).
The concept of "the administration of the law ... in a particular instance"
is more extensive than the concepts of "investigation" and "enforcement"
and is not limited to activity which contemplated a particular proceeding
concerning a (possible) past or (possible) future breach of the law.
"Administration" would clearly embrace preventive activity, such as that in
Moorefield, and more generally could embrace activity which simply collects
information in documentary form in order to monitor whether a particular person is complying with the law.
The word "proper" will limit the kinds of activity which fall under the notion
of the "administration" of the law. It should exclude activity which is beyond
the lawful power of the agency, and, further, activity which could be characterised as improper in some manner. The Women in Welfare Campaign in South
Australia expressed concern to the Senate Committee about what it saw as
"immoral tactics in [the] investigative procedures" of the Department of Social
Security, 102 and there have over recent years been frequent allegations that the
Department has pried too deeply, and in ways which are too obtrusive, into the
personal lives of persons receiving benefits and pensions. The word "proper"
should exclude such activities from the coverage of this aspect of s 37(l)(a),
although there can be wide differences of opinion about what is proper and improper.
What could constitute prejudice to an investigation? There is very little
guidance on this issue in the Senate Committee report or in the other sources.

101
102

/bid 1024-1025.
Transcript vol 3, supra n 49, 1777-1780.
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The United States law is instructive, although it should be noted that the
equivalent exemption 7(A) employs the word "interfere" rather than
"prejudice". In Kanter v Internal Revenue Service 103 the government agency
pointed to the adverse effects of the disclosure of: evidence, witnesses,
prospective testimony, the reliance placed by the government upon the
evidence, the transactions being investigated, the direction of the investigation, government strategy, confidential informants, the scope and limits
of the government's investigation, prospective new defendants, and the
methods and subjects of surveillance. It was also argued that disclosure would
enable the persons the object of the investigation to 'construct defences' or to
tamper with evidence and witnesses. The threat of the coercion of witnesses by
those who are the subject of the proceedings to which the investigated relates
was recognised by the United States Supreme Court in National Labor
Relations Board v Robbins Tire and Rubber Company. 1 ~
The United States courts have also been concerned to prevent the use of
their FOI Act as an alternative to the normal procedures for discovery by a
litigant, including a defendant in a criminal trial, of the details of the case to be
presented by an agency against that litigant in a prospective proceeding. In
Robbins, the majority reasoned that:
The basic purpose of FOIA is to ensure an informed citizenry, vital to the functioning of a democratic society, needed to check against corruption and to hold
the governors accountable to the governed .... FOIA was not intended to function as a private discovery tool. ... This is not to suggest that [a requester's]
rights are in any way diminished by its being a private litigant, but neither are
they enhanced by [its) particular, litigation -generated need for these materials. 105

This kind of reasoning, which seems equally applicable to the Australian FOI
Act, has had the consequence that some courts in the United States take the
view that the exemption extends to any documents which would not be
available to a defendant in legal proceedings, on the ground that the disclosure
of such documents would necessarily interfere with those proceedings. But in
the Supreme Court decision in Robbins, there was sharp disagreement between
the Justices on this question. 106
An investigation under the first part of s 37( I )(a) may relate to a
"regulatory" law. There is no precise definition of what is a regulatory law, and
it is only in recent years that this term, which is common in the United States,
has been adopted in Australian usage. The term refers generally to the law administered by bodies such as the Trade Practices Commission, or the
Australian Broadcasting Tribunal. Such Jaw regulates an activity by requiring
that it be conducted according to certain standards which are prescribed by
law, or by a regulatory body under powers given to it by the law. In the first instance, compliance is often sought by means of negotiation between officers of
the body charged with the administration of the law and the persons thought to
have not complied with law. At a later stage, proceedings may result from a
formal charge of non-compliance. It may be that the notion of "prejudice" to
such proceedings will be more limited than it is in more normal civil or
103 (1977) 433 F Supp 812.822-823.
1()1(1978) 437 us 214,239-242.
' 05 Ibid 242 citations omitted.
1()SSee (1978) 437 US 214,241-245.
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criminal proceedings. In Coastal States Gas Corporation v Department of
Energy 107 the court was concerned with "a regulatory scheme ... of discussion
and consultation with the company in the course of an audit in an attempt to
achieve voluntary compliance or a consent agreement". Thus, it doubted
whether disclosure of documents relating to these proceedings would "tip the
government's hand" after formal notice of proceedings had been given,
because "it is unlikely they would contain anything which was not already
known to and discussed with the company being audited". 108 This analysis will
be relevant whenever the investigation of a regulatory law is concerned.
Section 37( J)(b). Section 37( l))(b) makes exempt documents the disclosure
of which would or could reasonably be expected to disclose the existence of a
confidential source of information, or disclose the identity of a confidential
source of information, or enable a person to ascertain the existence of a
confidential source of information, or enable a person to ascertain the identity
of a confidential source of information; in relation to, in any of these cases; the
enforcement of the law, or the administration of the law. Section 37( I )(b) is
analogous to those aspects of the law of public interest privilege in litigation
(see above) which encompass within that privilege statements made by informers to the police or to other governmental or non-governmental bodies. 109
There are however some crucial differences between s 37( l)(b) and the common law, and by way of comparison the basic features of s 37(1 )(b) may be
elucidated.
There are two strands in the common law. The first and well-established
principle is that in a public prosecution, or in civil proceedings which arise out
of that prosecution, a witness cannot be asked questions as will disclose an informer, or whether the witness is the informer. 110 The policy underlying this
principle was expressed by Lord Simon of Glaisdale in D v National Society for
the Prevention of Cruelty to Children:
the police can function effectively only if they receive a flow of intelligence about
planned crime or its perpetrators. Such intelligence will not be forthcoming
unless informants are assured that their identity will not be divulged .... 111
But the law recognises an exception.
The public interest that no innocent man should be convicted of crime is so
powerful that it outweighs the general public interest that sources of police information should not be divulged, so that, exceptionally, such evidence must be
forthcoming when required to establish innocence in a criminal trial. ... 112
The second strand of the common law has been elaborated in a series of recent
decisions of the House of Lords. These cases have, by analogy to the policy informer category, extended the principle to embrace information given to
bodies other than the police. Rogers v Home Secretary 113 concerned a Gaming
107

(1980) 617 F 2d 854.
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Ibid 870.

'"'See generally, J A Gobbo, D Byrne and J D Heydon, Cross on Evidence (2nd Aust Ed.
1979) Ch 12 passim, DC Pearce, "Of Ministers. Referees and Informers-Evidence
Inadmissible in the Public Interest" (1980) 54 AU 127, 134-139 and I Eagles. "Evidentiary
Protection for Informers-Policy or Privilege?" ( 1982) 6 Crim LJ 175.
110 Marks v Bey{us ( 1890) 25 QB 494, 498-499, 500.
"'[1978] AC 171,232.
"'Ibid 232; and see Eagles, supra n I 09, 191 ff.
113 [1973] AC 388.
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Board which had a general duty to keep under review the extent and nature of
gaming (gambling) in Great Britain, and to that end it could issue licences to
persons to conduct gaming on premises. In Rogers the "proceeding" was the
process conducted by a regulatory body-the Gaming Board-to determine
whether a licence should be granted. D v National Society for the Prevention of
Cruelty to Children 114 concerned a non-government body which received and
investigated complaints concerning the ill-treatment or neglect of children,
and it had a power conferred by statute to bring care proceedings in respect of
children. The law concerning this second strand of public interest privilege for
information from informers is at an early stage of development, but it is clear
that here too the privilege will not apply if the public interest in the administration of justice requires that the information be made available.
These two strands of the common law appear to be reflected in s 37( I )(b).
The reference to the enforcement of the law may be seen to be derived from the
police informer cases; the reference to the administration of the law is perhaps
based on the second strand, and is thus meant to embrace non-police bodies
which administer the law in a way which could lead to proceedings or some
form of punitive or restrictive action against a person. The concepts of enforcement and administration of the law may however have a more extended
meaning under s 37( I )(b) than they do under the common law. There is some
common law authority which might deny that the privilege applies once the
proceedings to which the confidential information related have ended or been
abandoned. 115 Whatever may be the position at common law, the contrast between s 37( I )(a), which refers to particular instances, and s 37( I )(b), which
does not, suggests that in the case of the latter, enforcement or administration
need not relate to "particular instances". Thus, under s 37( I )(b) it may not
therefore be relevant to ask whether or not the particular need for the confidential source still existed.
Section 37( I )(b) exempts documents which would or could reasonably be
expected to disclose, or enable a person to ascertain the existence of, a
confidential source o.f information relating to, etcetera. What is a confidential
source? One approach to an answer may be found in the cases covering the
common law privileges, which suggest that it lies in the rationale for the
privilege, which is to encourage persons or bodies to provide information in
confidence to the police and other bodies. In Rogers Lord Reid observed that
"it is obvious that the best source of information about dubious characters
must often be persons of dubious character themselves", 116 and it is obvious too
that such sources are those most likely to suffer harm if their confidence is
broken. But the police and other bodies receive information from private
citizens who might expect that they would be called on to give evidence in
public. Lord Reid recognised that
many law-abiding citizens would tell what they know even if there was some risk

'" [ 1978] AC 171. There are other recent cases concerning bodies other than the police which
enforce or administer the law: Alfred Crom{!ton Amusement Machines Ltd v Cusroms and Excise
Commissioners [ 197 4] AC 405 (information given to the Commissioners by importers L Maloner
v NSW National Coursing Associarion Lrd [ 1978] I NSWLR 60 (information given to the Corporate Affairs Commission concerning the conduct of directors and officers of companies).
115 See Pearce. suwa n I 09. 138-139.
116 [ 1973] AC 388. 401.
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of their identity becoming known, although many perfectly honourable people do
not want to be thought to be mixed up in such atTairs. 117

Thus, many of those who provide information concerning the activities of
others may not be confidential sources. 118 Thus, there should in each case be an
inquiry "to determine whether he [the source], and others like him, will be
deterred from coming forward in the future if his identity is revealed". 119 The
absence of a promise of confidentiality from the agency or Minister in receipt
of information from the source will not necessarily mean that the source is not
confidential. On the other hand, a promise of confidentiality should be enough
to make the source confidential. Finally, there is common law authority that
persons who supply information to the police or analogous bodies under the
compulsion of the law are not informers. 120 However, if the law, or the circumstances in which it operates, are such that the information is given in
confidence then it would still seem appropriate to describe the source as
confidential for the purposes of s 37(1 )(b).
Section 3 7( I )(b) protects both the existence and the identity of the confidential source of information. The common law public interest privilege doctrine
aims to protect the identity of informers, but statements which contain information from which such identity could be inferred may be excluded. The
phrase "enable a person to ascertain" in s 37(1 )(b) reflects this kind of
reasoning, but s 37{l)(b) appears to be broader still, for it exempts information which would, etcetera disclose only the existence of a confidential
source, etcetera.
The common law recognises that the privilege of exclusion is subject to exceptions to protect the fair trial of a person accused of a crime on the basis of
the informer's information, and more generally, to protect the administration
of justice. Section 37(l)(b) does not permit of any such exceptions. This is
consistent with the basic principle of the FOI Act that it is designed to create a
right in the "Australian community" to information, from which follows the
further principle that a requester's personal need for information gives no
greater or lesser right to access than any other member of the public. Of
course, a person who had a need for information from a confidential source
could assert that need in litigation and then claim that the exceptions to the
common law of public interest privilege were applicable.
What however is information in relation to the administration or enforcement of the law? The courts have recognised that the common law
privilege for the informer can work an injustice to the persons to whom the information relates. In D v NSPCC Lord Edmund-Davies quoted with approval
the comments of Professor Hanbury: '1f]ew situations in life are more
calculated to arouse resentment in a person than to be told that he has been
traduced, but cannot be confronted with his traducer". 121 The common law
suggests that there are limits to the kind of information that is protected by the
privilege. A recent commentator argues that the information should go to
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show that an offence or breach of public duty has been committed by
someone. 122 This may be too narrow a view in relation to s 37( I )(b), for it embraces a confidential source in relation to the administration of the law as well
as its enforcement. Thus, the s 37(l)(b) exemption may exclude information
concerning a person's lawful activities, for it could be argued that administration requires the monitoring of compliance as well as non -compliance
with the law.
Nevertheless, it is suggested that there are limits to the kind of information
exempted under s 37(l)(b). At the least, it should exclude information of a
personal kind concerning a person which has no bearing on whether he or she
has broken the law, or is acting in compliance with some scheme of regulatory
law. Like the informer rule at common law, s 37(i){b) "should not be used to
provide a cover for gratuitous gossip or those who indulge in it". 123 Such information should not be regarded as being in relation to the enforcement or
administration of the law.
Section 37( 1)( c). This paragraph of s 37( I) makes ex~mpt documents the
disclosure of which would or could reasonably be expected to "endanger the
lives or physical safety of persons engaged in or in connection with law enforcement". The words "or in connection with" make this exemption
somewhat broader than the United States FOI Act Exemption 7(F) from
which s 37(1) was derived. Exemption 7(F) exempts records where their
production would "endanger the life or physical safety of law enforcement personnel". The United States exemption has only been rarely invoked, although
it was in a case where the requester was a prisoner who had a record of
violence. 124
Section 37( 2)( a). This provision makes exempt a document the disclosure of
which would, or could reasonably be expected to "prejudice the fair trial of a
person or the impartial adjudication of a particular case". Section 37(2)(a)
derives from United States FOI Act Exemption 7(8) which exempts records
the production of which would "deprive a person of a right to a fair trial or an
impartial adjudication". The policy of s 37(2)(a) seems clear on its face. The
notion of what may constitute "prejudice" may draw on the law relating to
contempt of court, (see below). The reference to "trial" suggests a criminal or
civil proceeding before a court of some kind. The category of "particular
cases" whose impartial adjudication should not be prejudiced suggests a more
extensive category than court proceedings. The United States Justice Department takes the view that Exemption 7(8) applies to a "structured, relatively
formal, quasi-judicial administrative determination", 125 and this view could
well be adopted in the interpretation of s 37(2)(a).
Section 37(2)(b). A restructuring of the language of this provision may
assist its understanding. A document is exempt if its disclosure would or could
reasonably be expected to disclose lawful methods or procedures for preventing
breaches or evasions of the law, detecting breaches or evasions of the law, inEagles, supra n I 09, 184.
/bid 185.
124 Shaver v Bell ( 1977) 433 F Supp 438. Clause 20 of the Freedom qf Jn{ormarion Amendmenr
Bill 1983 makes provision for the substitution of s 37( I )(c) with a broader provision which
122
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vestigating breaches or evasions of the law, or dealing with matters arising out
of breaches or evasions of the law; but only where the disclosure of such lawful
methods or procedures for preventing, etcetera would, or would be reasonably
likely to, prejudice the effectiveness of those lawful methods or procedures.
These exemptions can apply to any document. The document need not relate
to any particular activity to prevent, detect, investigate or deal with matters
arising out of a breach of the law. Thus "contingency plans for the prevention
of unlawful activities" 126 would be within the kinds of lawful methods and
procedures covered by s 37(2)(b). The word "lawful" was inserted on the
recommendation of the Senate Committee, and is designed to exclude unlawful
methods and procedures from the scope of the exemption. 127 Although this exclusion may assist the disclosure of "illegal law enforcement techniques" it
may not, as the Senate Committee apparently aimed it to do, help to reveal
"that an investigation has exceeded the limits imposed by law". 128 Information
relating to unlawful investigations may be exempt under s 37(1 )(a), (see
above).
The exemption applies only where the disclosure would, or would reasonably
be likely to, prejudice the effectiveness of the lawful methods and procedures.
The Senate Committee took the view that s 37( I )(b) would not therefore apply
to "documents revealing commonly known methods and procedures", and
thus it should not operate to exempt a substantial proportion of the Police
General Orders, which govern police conduct on matters such as the conduct
of interrogations, the procedures for arrest and the use of firearms. 129 Ferguson
v Kel/ey'YJ held that the United States FOI Act Exemption 7(E), which on this
issue is analogous, did not apply to "routine techniques and procedures
already well known to the public, such as ballistic tests, fingerprinting, and
other scientific tests or commonly known techniques".
Section 37(2)( c). This provision exempts documents the disclosure of which
would, or could reasonably be expected to "prejudice the maintenance or enforcement of lawful methods for the protection of public safety". The comments above on the words "lawful" and "prejudice" apply to this provision.
Whiles 37(2)(b) applies to lawful methods that relate in the ways described to
"breaches or evasions of the law", s 37(2)(c) applies to lawful methods for
"the protection of public safety". Thus, it could embrace methods for dealing
with civil disasters, such as bushfires and floods, where the agencies are not
primarily concerned to deal with breaches or evasions of the law.
Sections 37 and 25. By s 25, an agency or Minister may give notice that it
neither confirms nor denies the existence of a document if information as to its
existence would, ({it were included in a document, make that latter document
exempt under s 37( I). (See the explanation of s 25 in the discussion of s 33.)
The Senate Committee instanced as an example of when it might be appropriate to issue as 25 notice the case of "a request for a criminal intelligence
record disclosing the activities of a particular police informant". 131 The Com126 Freedom of Informal ion ( 1979 ). supra n I I. 225.
"'Ibid 228.
1211 1bid.
12'1 Ibid 229.
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mittee presumably had in mind that a denial of such a request by the response,
'Yes we have the document but it is exempt', would disclose the existence of
the police informant and thus this information that the document existed
would be exempt under s 37( I )(b). Thus, in such a case, the agency or Minister
to which the request was made could refuse it by a notice which neither confirmed or denied the existence of the document, (sees 25(2)).
The Committee also noted that apart from what is now s 25, the FOI Act
could be used by a person who suspected that his activities were being investigated by the taxation or customs authorities. The withholding of information
under [s 37] that would disclose the fact of the investigation would itself be
sufficient confirmation of the existence of such information and the person could
change his activities to frustrate the further conduct of the investigation. 132
For example, a person involved in preparations for the importation of a
prohibited item such as heroin could, just prior to the actual importation,
request documents concerning her or him from the Department of Industry
and Commerce and the Australian Federal Police. The response, 'No we do not
have the document', would tell the person that her or his involvement had not
been noticed, and thus he or she could continue the preparations. The
response, 'Yes we have the document but it is exempt', would convey information that he or she had been noticed, and the preparations could be
discontinued. In the case of such a request, if there were documents concerning
this person, as 25 denial could be linked to the exemptions ins 37( I )(a). But
how could the denial be justified if there were no documents at all? This
question is taken up in the next paragraph.
The Senate Committee acknowledged that agencies or Ministers might find
it difficult to makes 25 effective. In the general run of cases, it may be expected
that agencies or Ministers will deny access by responding either 'Yes, we have
the document but it is exempt', or, 'No, we do not have the document'. If then
in a particular case an agency or Minister were to deny access and invokes 25,
the requester could surmise that the agency had the document, for otherwise it
would simply have said 'No, etcetera'.
If an agency normally merely denies access to a document and only occasionally
takes the further step of refusing to confirm or deny its existence, then this inconsistency of response may well be revealing in itself. 111
Thus, the Committee was concerned that an agency should be permitted to
respond to a request "with a form of words which denies access to a document
without conceding the existence of that document, whether or not the existence
of a document is a matter of concern in any particular case". 134 But, how can a
s 25 denial be made where the existence or not of the particular document
requested is not a matter of concern to the agency? How can information as to
the existence of this document be exempt under s 37(1)? The parts of
s 37( I )(a) seem to offer the most obvious bases for a s 25 denial in respect of
this kind of document, but these parts focus on the prejudice that the disclosure
of the information would cause to a particular case under investigation, et-

Ibid 231.
Ibid 122.
134 lbid 231. The Committee wished to see an amendment to what is now s 37. but it appears as
112
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cetera. Agencies and Ministers will be required to argue that disclosure of information of the existence or non-existence of an innocuous document would
prejudice the investigation, etcetera of other cases, (which might not have yet
arisen), where such information would not be innocuous. It could be argued
that such an argument is not enough to invoke the exemptions in s 37( I )(a).
On the other hand, it does not stretch the language of these provisions too far
to say that they can include instances where the investigation, etcetera of some
other matter, or the enforcement or administration of the law in some other
particular instance, would be prejudiced by disclosure of the information that
the document requested existed. It will be easier to relate a s 25 denial of the
existence of an innocuous document to the exemptions ins 37( I )(b), for those
exemptions are not limited to particular instances of the enforcement or administration ofthe Jaw.
A decision to invoke s 25 is treated as a refusal to grant access under those
provisions, (ss 25(2) and 53). Unlike similar provision in relation to s 33,
there is no provision for a Minister to support such a refusal by issuing a conelusive certificate and the AA T may review and substitute its own decision if a
request is denied on this ground.

SECTION 38: SECRECY PROVISIONS OF OTHER ENACTMENTS
A major problem posed by the FOI Act is how it is to be reconciled with the
many existing provisions in legislation or subsidiary legislation which prohibit
or limit the disclosure of information. It was originally proposed to include as
a schedule to the FOI Act a list of such of these provisions as would operate
despite the FOI Act. The government was not, however, able to complete the
task of review of such provisions, and instead the catch-aJI provision in s 38
was adopted. Section 38 provides:
A document is an exempt document if there is in force an enactment applying
specifically to information of a kind contained in the document and prohibiting
persons referred to in the enactment from disclosing information of that kind,
whether the prohibition is absolute or is subject to exceptions or qualifications.
Although the government did not feel that it could identify precisely which
existing secrecy provisions in enactments would constitute grounds for an
exemption claim under s 38, the Attorney-General's Department did on 5
June 1959 provide the Senate Committee with a list of 294 provisions contained in Commonwealth, Australian Capital Territory and Imperial enactments. 135
To determine whether s 38 applies, it is necessary to determine whether the
four conditions it prescribes are satisfied. First, is the aJieged secrecy
provision contained in an "enactment"? The word enactment is defined
broadly in s 4( I) to include Acts of the Commonwealth Parliament, Ordinances of the Australian Capital Territory, and any "instrument" made under any such Act or Ordinance, including rules, regulations and by-laws. Thus
''enactment" will embrace all Commonwealth laws, and aJI laws which operate
in the Australian Capital Territory. It does not include State Jaw, or Northern
Territory Ordinances and subsidiary legislation, and it does not include any
administrative rule or practice of secrecy.
135

Freedom of Ir!{ormation ( 1979), supra n II, 485-489.
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The second question is whether the enactment applies "specifically to information of a kind contained in the document". This requires that the information in the document be examined to determine whether it is of such a
character that it falls within the statutory language.
The third question is whether the enactment prohibits persons referred to in
it from disclosing the information. There are many secrecy provisions in
enactments which do not by their own terms impose a prohibition, but rather
authorise a designated person to impose a prohibition on the disclosure of information. For example, s 14(1) of the Administrative Decisions (Judicial
Review) Act 1977 (Cth) empowers the Attorney-General to certify that the
disclosure of information in a reasons statement provided under s 13 of that
Act would be contrary to the public interest on three specified grounds, and by
s 14(2) a person providing such a reasons statement is "not required to include
in the statement any information in respect of which the Attorney-General has
certified in accordance with [s 14(1)]". Section 38 of the FOI Act does not incorporate s 14( I) for the reason that s 14( I) (the enactment) does not impose a
prohibition on the disclosure of information but rather confers a power on the
Attorney-General to impose a prohibition. Similarly, enactments which
require evidence to be taken in private or a meeting to be conducted in private
will not themselves create the basis for an exemption, but they may permit a
body to create the conditions for an exemption under s 46. Section 46 provides
that a document is exempt if, inter alia, its public disclosure would "be contrary to an order made or direction given by a Royal Commission or by a
tribunal or other person or body having power to take evidence on oath".
The fourth question is whether the prohibition in the enactment is "absolute", or whether it is "subject to exceptions or qualifications". There are
only very few absolute prohibitions, for there is usually some allowance in a
secrecy provision in an enactment that the information may be disclosed for
some purposes. Thus, this fourth question will usually be whether the
prohibition is "subject to exceptions or qualifications". Is there a limit to what
may constitute "exceptions or qualifications"? In the first place, there may be
enactments which merely confer a discretion on some person not to disclose
some information. For example, if s 14( I) of the Administrative Decisions
(Judicial Review) Act 1977 (Cth) were taken, contrary to the argument above,
to impose a prohibition by medium of the Attorney-General, it could still be
argued that s 14(2) did not impose a prohibition for the reason that the person
providing the reasons statement under s 13 of that Act was only "not
required" to include in the statement information of the kind certified by the
Attorney -General under s 14(1 ). In other words, it could not be said that
ss 14(1) and 14( 2) in combination imposed any prohibition.
This argument could perhaps be extended to enactments where what is apparently a prohibition may be relaxed in the virtually uncontrolled discretion
of some person. For example, s 17(2) of the Social Security Act 194 7 ( Cth)
provides that
a person shall not, directly or indirectly, except in the performance of his duties
... divulge or communicate to any person, any information with respect to the
affairs of another person acquired by him in the performance of his duties.

But this prohibition is modified by s 17(4), which allows that the Minister or
the Director-General of Social Security may certify that "it is necessary in the
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public interest" that any such information be divulged to any person. At first
sight, it may appear that s 17(4) is an "exception or qualification"•to the
prohibition in s 17( I), and that therefore s 17( I) could still be an enactment
within the scope of s 38. The United States FOI Act case law suggests however
that this may not be so.
The original Exemption 3 of the United States FOI Act exempted records
"specifically exempted from disclosure by statute". In Federal Aviation Administration v Robertson, 136 the Supreme Court held that Exemption 3 applied
to a statute which allowed officials to order that information be withheld
when, in their judgment, a disclosure of such information "would adversely affect the interests of [another person] and is not required to be disclosed in the
interest of the public". 137 The United States FOI Act was amended in 1976 to
overcome this decision. The current Exemption 3 specifically exempts records:
[S]pecifically exempted from disclosure by statute ... provided that such statute
(A) requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue, or (B) establishes particular criteria for
withholding or refers to particular types of matters to be withheld.
Some United States courts have interpreted Exemption 3 so that broad
discretions to withhold documents do not come within the exemption.
American Jewish Congress v Kreps 138 concerned a statute which provided that:
No department, agency or official ... shall publish or disclose information obtained [under the Act] which is ... confidential ... unless the head of such
department or agency determines that the withholding thereof is contrary to the
national interest. 139
The court held that this provision did not fall within Exemption 3(8). The
court reasoned that the thrust of Exemption 3 was "to assure that basic policy
decisions on governmental secrecy be made by the Legislative rather than the
Executive branch", a thrust it saw as part of one of the central aims of the FOI
Act which was to "substitute legislative judgment for administrative
discretion ". 140 Thus, it followed that
[n]on disclosure is countenanced by Subsection (B) if, but only if, the enactment
is the product of congressional appreciation of the dangers inherent in airing particular data and incorporates a formula whereby the administrator may determine
precisely whether disclosure in any instance would pose the hazard that Congress
foresaw ... the crucial distinction lay between statutes that in some manner told
the official what to do about disclosure and those that did not significantly inform
his discretion in that regard. 141
The Court held that statutes which set forth benchmarks of secrecy so general
as "the interests of the public", or the "national interest", did not satisfy the
requirement of Exemption 3(8) that the statute "establishes particular criteria
for withholding or refers to particular types of matters to be withheld". In its
major decision on Exemption 3 the Supreme Court of the United States appears to have manifested an attitude which would allow more statutes to fall
(1975) 422 us 255.
Ibid 259.
138 ( 1978) 574 F 2d 624.
139 Ibid 626.
140 Ibid 628.
141 Ibid 628-629.
136
131
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within Exemption 3(8), but it did accept that there was a distinction between
statutes which set "forth sufficiently definite standards", which fell within
Exemption 3(8), and those that granted a "broad discretion" to an agency to
withhold, which did not. 142
The different wording of s 38, ("exceptions or qualifications"), to that in
United States FOI Act Exemption 3(8) might mean that the reasoning in
decisions such as American Jewish Congress v Kreps is not applicable. Under
s 38 it could, however, be argued that an enactment such as s 17( I) of the
Social Security Act 1947(Cth) did not impose a prohibition for the reason that
it permitted persons to dispense with the prohibition on grounds which gave to
them a virtually uncontrolled discretion. Where on the one hand the enactment
imposes a prohibition but provides for its non-application in defined circumstances, or allows a person to relax the prohibition in defined circumstances, it
may still be said that it contains a "prohibition ... subject to exceptions or
qualifications"; see for example the Income Tax Assessment Act 1936
(Cth), s 16.

SECTION 39: FINANCIAL OR PROPERTY INTERESTS OF THE
COMMONWEALTH
This provides:
A document is an exempt document if its disclosure under this Act would be contrary to the public interest by reason that the disclosure would have a substantial
adverse effect on the financial or property interests of the Commonwealth or of
an agency.

The public interest criterion does not operate independently. 143 Thus, disclosure
of a document will be found to be contrary to the public interest if its disclosure
would have a "substantial adverse effect, etcetera". Only those documents the
disclosure of which could affect the "financial or property interests of the
Commonwealth or of an agency" are exempt under s 39. Submissions to the
Senate Committee indicated that protection would be needed for documents
such as "contract tenders, documents relating to the security of buildings and
detention centres, and the documents embodying the procedural tactics of an
agency like the rules on spot investigations and the guidelines to be applied in
negotiation, the execution of contracts on settlement of cases". 144 This passage
gives some indication of the kinds of documents which an agency or Minister
might claim to be exempt under s 39. In each case, however, the agency or
Minister has the burden of showing that disclosure of the document would
have a substantial adverse effect on the financial or property interests, etcetera.
These words will require those who administer the FOI Act, and who supervise
and review its administration, to make a qualitative judgement which, while
not as broad as a separate public interest criterion, will nevertheless allow consideration of factors which should qualify the focus on the interests of the
Commonwealth or the agency concerned.
Consumer Product S4etv Commission v GTE Sv!vania. Inc ( 1980) 44 7 US I 02. 122.
Clause 21 of the Freedom of Information Amendment Bill 1983 makes provision for the
insertion of a news 39(2), to read 'This section does not apply to a document in respect of matter
in the document the disclosure of which under this Act would. on balance. be in the public
interest".
144 Freedom of Information ( 1979). supra n II, 248-249.
142
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SECTION 40: CERTAIN OPERATIONS OF AGENCIES
The opening words of s 40 provide that a document is exempt if its
disclosure under the Act "would be contrary to the public interest by reason
that ... ". 145 Then follow paragraphs (a), (b) and (c) which contain a number
of 'reasons' for an exemption claim. The 'public interest' is not an independent
criterion, so that if one of the reasons is applicable, then disclosure of the
document is contrary to the public interest.
Section 4(f a). A document is exempt under s 40(a) if it satisfies two requirements. First, the document must contain information which relates to at least
one of four categories of information. These categories are
-information relating to procedures for the conduct of tests,
examinations or audits by an agency (s 40(a)(i));
-information relating to methods for the conduct of tests, examinations
or audits by an agency (s 40(a)(i));
-information relating to particular tests, examinations or audits conducted by an agency (s 40(a)(ii)); or
-information relating to particular tests, examinations or audits to be
conducted by an agency (s 40(a)(ii).
Secondly, it must be shown that the disclosure of a document which contains
at least one of these four categories of information would, or could reasonably
be expected to have at least one of two effects. These effects are
-prejudice to the effectiveness of the procedures or methods for the conduct of tests, examinations or audits by an agency; or
-prejudice to the attainment of the objects of tests, examinations or
audits conducted or to be conducted by an agency.
The meaning of s 40(a) is reasonably clear on its face, although there will of
course be much argument as to what constitutes prejudice in either of the two
ways required by s 40(a). Section 40(a) will also embrace tests, examinations
or audits conducted by an agency in relation to the assessment of its own personnel, or of other persons. For example, the tests conducted by the Department of Transport for aircraft maintenance licences and flight crew licences
and ratings may be protected by s 40(a). 146
But the disclosure of information relating to particular tests, etcetera is
exempt only where it would prejudice the effectiveness of the procedures or
methods for the tests, etcetera, or the attainment of their objects. The Senate
Committee noted that the Department of Transport argued that because the
subjects under examination in relation to the tests it conducted were "comparatively narrow", "the range of possible questions is correspondingly
limited", and thus
access to past papers would reduce what was intended to be a test of knowledge,
understanding and diagnostic skills to a test of memory and accordingly people
unprepared for the task would become responsible for the maintenance and
operation of aircraft. 147
145 Clause 21 of the Freedom of Information Amendment Billl983 proposes to substitute a new
s 40, sub-section (I) of which reformulates s 40( I) in a way which both clarifies and extends the
provision in s 40. Sub-s (2) of the proposed s 40 is identical to that in the proposed s 39(2).
146 Freedom o.flnformation ( 1979), supra n II, 24 7.
147 Ibid.
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While this may be so with regard to these tests, it is not necessarily so with
regard to most other tests.
Section 4CXb). A document is exempt under s 40(b) if it "contains information the disclosure of which would, or could reasonably be expected to,
have a substantial adverse effect on the supervision or review of the operations
of an agency for the purpose of ensuring the proper and efficient conduct of
those operations". There will of course be much room for argument about
what constitutes a "substantial adverse effect". In the House of Representatives debate, Mr Viner (MHR, Stirling), representing the then AttorneyGeneral, explained that
[t)here is a concern that the inability to protect the confidentiality of documents,
such as reports on efficiency reviews and staff utilisation reviews within an
agency, would inhibit the full and frank co-operation which is required for those
reviews to be conducted effectively. 148
But, as has been noted in the analysis of s 36, some Australian judges are sceptical of claims that candour and frankness are inhibited by disclosure, and it
may be that the AAT and the courts will not readily accept the argument that
such inhibition can constitute a "substantial adverse effect".
Section 4(X c). This paragraph begins by providing generally that a
document is exempt if
the document contains information the disclosure of which would, or could
reasonably be expected to, have a substantial adverse effect on the staff
management interests of the Commonwealth or of an agency ....
The remainder of the paragraph then indicates that "staff management interests" include
the development and carrying out of the personnel management policy and the
industrial relations policy of the Commonwealth or of an agency, or
the conduct by or on behalf of the Commonwealth or an agency of industrial
relations negotiations.
The structure of s 40(c) raises a difficult and important question concerning its
scope. The question is whether the words "staff management interests" should
be defined by reference to the kinds of matters which are specifically included
or, on the other hand, whether these words should be defined without reference
to those words. If the former narrow approach were adopted, "staff management interests" would be confined to the interests of the Commonwealth or of
an agency in developing and carrying out its policy on staff management, and
to its interest in the conduct of negotiations with others, (for example, trade
unions), concerning staff management interests. If the latter broad approach
were adopted, "staff management interests" could extend to documents which
had no relation to such policies or negotiations.
This question is important for the reason that the Attorney-General's Department has advised agencies and Ministers that s 40(c) makes "staff reports"
exempt from disclosure. The Attorney-General's Department has taken staff
reports to mean "reports prepared in the course of staff reporting and staff
assessment schemes, as well as to documents, such as selection committee
reports, which are prepared for particular purposes". 149 Thus, it is envisaged
148

H Reps Deb, 24 Feb 1982, 558.
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that the documents might relate to particular individuals. The AttorneyGeneral's Department argue that staff reports will be exempt under s 40(c) for:
[g]enerally speaking, it may be accepted that the public disclosure of information
contained in staff reports involving assessment of or comment on the subjects of
the reports would, or could reasonably be expected to, have a substantial adverse
effect on staff management interests .... 150

The Memorandum then notes that a staff report exempt under s 40(c) "is so
exempt even in relation to the person who is the subject of the report", and
thus that person would not be entitled to access to it under the FOI Act. This is
so for the reason that the effects of disclosure under the FOI Act must be
measured by consideration of the effects of disclosure on any person who could
make a request. 151 lfthe Attorney-General's Department is correct, then a very
large class of documents concerning the personal affairs of the staff of agencies
will be exempt from disclosure.
The Attorney-General's Department could argue that the broad meaning
should be adopted because the word "include" used ins 40(c) signifies that what
is included is not exhaustive but rather only illustrative of the major category,
(in this case, "staff management interests"). Those who advocate the narrow
meaning could argue that this usual effect of the word "include" is not applicable because what is included is obviously within the major category and
thus "including" should be taken as exhaustive. 152 There are two further points
in favour of the narrow interpretation. First, that a contrast with s 44(2), (see,
in particular, the words "but are not limited to"), shows that the drafter was
able to choose a form of words which prevented a general category, (in that
cases 44(1 )), from being limited by specific categories. Thus, it can be argued
that s 40(c) was meant to operate differently to s 44. Secondly, that by virtue
of s 3(2) the narrow meaning should be adopted to promote the object of the
Act expressed in the opening words of s 3( I).
Whatever view is taken of the meaning of "staff management interests", it
must be shown that disclosure of the document(s) requested would have a
"substantial adverse effect" on those interests. This could allow the AAT or
the courts to focus on the effects on the general interests of the Commonwealth
or an agency rather than on its relations with a particular staff member,
although the two interests could obviously be united in a particular instance.
Finally, it should be noted that it may, as a ground of public interest
privilege, be argued that documents which concern the industrial relations of
governmental bodies should not be disclosed in litigation. In the leading
Australian decision of Australian National Airlines Commission v Commonwealth153 however, Mason 1 found that in that case the interests of the administration of justice outweighed the public interest in the secrecy of the
document. Section 40(c) does not allow such a balance to be made. 154 Nevertheless, the phrase "substantial adverse effect" does require a qualitative
judgment, and the scepticism of Mason 1 in the context of this case towards the

Ibid 183.
1511bid.
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DC Pearce. Statutorv Interpretation (2nd Ed 1981) 115-116.
1975) 132 CLR 582.
154 Cf cl 21 of the Freedom of Information Amendment Bill 1983, supra n 145.
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claim of adversity advanced by the agency may be reflected in attitudes
towards s 40(c).

SECTION 41: PERSONAL PRIVACY
This section exempts a document from mandatory access "if its disclosure
under this Act would involve the unreasonable disclosure of information
relating to the personal affairs of any person (including a deceased person)".
The Senate Committee recognised the potential conflict between freedom of
information and privacy, but argued that "there is no conflict ... so long as
freedom of information legislation contains an exemption permitting the
government to withhold from public access information of a personal
nature''. 155 There is another explanation for the exemption ins 41 which might
be critical to its scope. On the basis that, apart from an individual's right to
know what information is held about her or him, the justifications for the FOI
Act are to enable the public to find out about the operations of government, it
could be argued that s 41 reflects the generally low priority to be accorded the
right of the public to know information which does not relate to the workings
of government.
Section 41 (l) is derived in part from Exemption 6 of the United States FOI
Act. Exemption 6 provides that the right to records does not apply to matters
that are "personal and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of privacy". 156 Section 41 (I)
differs from Exemption 6 in that first, s 41 applies to any document and not
only those that are part of certain files, secondly, s 41 employs the broader
notion of "unreasonable" rather than "clearly unwarranted", and thirdly, s 41
employs the notion of "personal affairs" rather than "personal privacy".
Nevertheless, it will be suggested below that the United States case law does
assist in the interpretation of s 41 (I). There is no legislative parallel to s 41 (2)
and (3) in the United States FOI Act.
What is information relating to "personal affairs"? Although the heading
to s 41 indicates that the section deals with documents "affecting personal
privacy" the section itself refers only to "personal affairs". The choice of the
latter was deliberate, and was made at the behest of the Australian Law Reform
Commission, who were concerned that the use of the concept of privacy might
"give rise to interpretation in the Administrative Appeal [sic] Tribunal of concepts of privacy before the Law Reform Commission had an opportunity to
define what ought to be included within the concept ... ". 157 The Commission
has not yet presented its final report on its reference on privacy, but it has
published a report on Unfair Publication: Defamation and Privacy, 158 and anumber of discussion papers: Privacy and Publication- Proposals for Protection; 159
Defamation and Publication Privacy- A Draft Uniform Bill; 1ro Privacy and Intrusions; 161 and Privacy and Personal Information. 162 The choice of the phrase
Freedom of Information ( 1979), supra n I I. 260-261.
5 USC §552, supra n 8.
157 Transcript vol I, supra n 49, 145, Mr L Curtis.
158 Report No II ( 1979).
159 ALRC Discussion Paper No 2, 1977.
1ro ALRC Discussion Paper No 3, 1977.
161 ALRC Discussion Paper No 13, 1980.
162 ALRC Discussion Paper No 14, 1980.
155
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"personal affairs" rather than "privacy" may limit the relevance of the Commission's proposals to the interpretation of s 41. Nevertheless, the thinking of
the Commission is instructive and some of its basic ideas may serve as an introduction to analysis of "'personal affairs" in s 41.
In its report Unfair Publication: Defamation and Privacy, the Commission
contrasted the concept of privacy with the right to information, a contrast
which is implicit in s 41 (I) for the reason that disclosure of personal affairs information is exempt only if it is "unreasonable". The Commission's comments are instructive:
Privacy includes a number of interests; essentially however all involve the right of
an individual to personal autonomy. This includes the right to control the transmission of certain personal information. In many cases truth is irrelevant. The
truth of the statement may even increase the injury. The critical matter is the
nature of the information and the use made of it; whether it is material which so
closely pertains to a person to his innermost thoughts, actions and relationships
that he may legitimately claim the prerogative of deciding whether, with whom
and under what circumstances he will share it. The privacy claim is a claim for individual personality.
The privacy claim is not an absolute one. We are individuals, with individual personalities and needs but we live in a community. Individuals interact; inevitably
the interaction leads to the transmission of personal information. Both individuals and institutions, public and private, have a legitimate claim to receive at
least on a restricted basis, a considerable amount of very personal information .
. . . Some matters, although highly personal, raise issues of public concern. All
members of the community have an interest to receive information on topics of
public significance. The claim to privacy tends to conflict with the claim to public
information. The dilemma has always been to strike a proper balance between
these two interests. 163
In this report, the Commission recommended, (as part only of its recommendations), that an individual concerning whom "sensitive facts" are
published should have a right of action against each publisher of those facts.
For this purpose, the Commission recommended that "sensitive facts" should
embrace
matter relating or purporting to relate to the health, private behaviour, home life
or personal or family relationships of the individual in circumstances in which the
publication is likely to cause distress, annoyance or embarrassment to an individual in the position of the first-mentioned individual. 164
In an earlier discussion paper, the Commission had advocated a broader
notion of "private facts" which, in addition to "sensitive facts", embraced
photographs in private (as distinct from public) places, 165 remote criminal
records, 166 and confidential matter in the sense of that the publication of which
is prohibited by or under a statutory provision. 167 Thus, the Commission's concept of "private facts" provides a core for the concept of "personal affairs"
in s 41.

Aboven 158,109.
Ibid 214.
165 Ibid 125.
166 lbid 127.
167 Ibid 127-128.
163
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Attorney-General's FOI Memorandum No 23, The Section 41 (Personal
Affairs) Exemption: Documents Affecting Personal Privacy, is devoted to an
analysis of s 41. The Memorandum makes the general points, first, that the
exemption will apply only to "information which identifies an individual or is
such that it can readily be associated with a particular person", 168 (and thus
personal information which does not isolate particular individuals is not included) and, secondly, that s 41 is applicable to information about any person,
and thus embraces persons who are and who are not staff of an agency. Rather
than attempting a general definition of "personal affairs", the Memorandum
provides a list of examples which is not meant to be exhaustive. This list includes information concerning a person's eligibility for a pension or for superannuation benefits, and that contained in personal income tax returns. Reports
and records relating to employees, or to students in educational institutions are
also included. Examples closer to the core of ''personal affairs" are information about a person's age, name, and address, financial situation, marital
and legal status and information about the status of her or his children and the
existence (or non -existence) of other family relationships. 169 Section 41 (3) indicates that information of a medical or psychiatric nature concerning a person
is matter relating to her or his personal affairs.
Does matter in the document relate to the person making the request? If so,
then s 41 (2) provides that s 41 (I) does not apply to this request. This of course
is perfectly sensible. There are however some difficult problems. (Section 41 (2)
is also subject to s 41(3); see below.)
First, as the Senate Committee acknowledged, agencies and Ministers will
need to establish procedures to ensure that the person making the request is indeed the person to whom the information relates. This is a matter which has
been left to the agencies. 170 The Attorney-General's Department has taken the
view that a person may authorise another person, such as a social worker or a
solicitor, to apply for access on her or his behalf, and while noting that an
agency should satisfy itself as to the authenticity of an authorisation, it is
suggested that a solicitor should be presumed to have been authorised to act for
a client. 171
There will however be problems where the person making the request purports to be doing so on behalf of another person to whom the requester claims
a family relationship. If there is explicit authority from the other person the
request can be considered to fall under s 41 (2). What however is the situation
where the requester argues that the family member the subject of the information is not capable of making a request? This situation will of course
arise where a child is not able to read or write. Attorney-General's FOI
Memorandum No 23 assumes that in cases where a child is not able to comprehend the information in the document, a parent or custodian of the child
could seek access on her or his behalf. 172 This is a sensible approach to the
problem although it does strain the language of s 41 (I) and (2). These are instances where courts will regard parents and guardians as having authority to
FOI Guidelines. supra n 8, 119.
Ibid I 20.
110 Freedom of Information 1979, supra n I I, 98.
171 FOI Guidelines, supra n 8, 119.
112 1bid 8.
168
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act on behalf of children, 173 and unless such is the case under s 41, a large
amount of information concerning children will not be accessible under the
FOI Act. 174
The second area of difficulty concerns cases where a document contains information relating to the personal affairs of more than one person. Two
general types of case may arise. The first is where the pieces of information can
be separated, (see s 22), so that the requester can be provided only with that
information which relates to her or his personal affairs. (There could of course
be a joint request from all those persons to whom the information relates, in
which case there would be no need to separate the information.) The second
case is where the one piece of information relates to the personal affairs of
more than one person. There is no difficulty where there is a joint request by
the persons concerned. The answer is less obvious where only one or less than
the whole number of the persons concerned request the document, buts 41 (2)
does appear to apply to such a request and thus the requester(s) could obtain
access despite s 41 (I).
If matter in a document requested does at least in part relate to the personal
affairs of a person other than the applicant, the question arises whether the
disclosure of that information would involve "the unreasonable disclosure of
information relating to the personal affairs" of that other person(s). Such
other person(s) may be deceased. The rubric "unreasonable disclosure" does
of course confer a broad discretion on those who administer or supervise the
administration of the FOI Act, and there will no doubt be much argument over
the range of matters which are germane to an assessment of whether a
disclosure would be "unreasonable".
The first problem that arises is whether it is relevant to take into account
who makes the request. Is it for example relevant to consider the relationship
between the applicant and the person to whom the information relates, or, is it
relevant to ask what use the applicant proposes to make of the document(s)
requested? The Attorney-General's Department has taken the view that the
words "disclosure under this Act" in s 41 (I) make such questions irrelevant.
As in the case of the other exemptions, this means disclosure to any person who
might apply for access to the document in question. It does not mean disclosure to
the particular applicant for access. In applying the test of disclosure under the Act.
the identity of the particular applicant, or his interest in the document, is not
relevant. Thus the test of unreasonable disclosure has to be applied as though the
information were being made available to the world at large. 175

This line of argument is presumably based on the words "every person'' in s II,
particularly when linked to the statement in the basic object of the Act that the
right to access to information is one for the benefit of "the Australian community". Even if these words do restrict the scope of "every person" in s II,
they indicate that the interest in disclosure is one shared by all persons in that

See J G Fleming, The Law of Torts (5th ed 1977) 79.
See too ALRC Discussion Paper No 14, Privacy and Persona/Information ( 1980), paras
I 07 -I 08, where, however, it seems to be assumed that disclosure of information concerning a
child to a parent is disclosure to another person. Of course agencies or Ministers may, apart from
the FOI Act, choose to disclose such information to parents.
115 FOI Guidelines, supra n 8, 121 (emphasis added).
173
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community, and is not one confined to particular individuals.'76 The only exceptions to this principle are those in s 41 (2) and 43(2), and, in relation to exeluded documents, the exception in s 12(2)(a). 117
On the basis that the effects of disclosure must be measured by consideration of the effects of disclosure "to the world", what general considerations should guide determination of whether such disclosure would be
"unreasonable"?
The Australian Law Reform Commission's Discussion Paper, Privacy and
Personal Information, 178 suggests one kind of general approach. The Commission argued that:
the purpose for which information is collected, in an objective sense, should be
the fundamental criterion by which its quality should be judged. This is ... the
fundamental criterion in setting standards regarding the dissemination of information by the record-keeper. The underlying principle is that the
dissemination ofpersonal information should not exceed that necessary to satisfy the
purpose for which the information was collected. 179

The Commission indicated however that there were two general situations in
which disclosure would be justified:
Subject's Interest. Situations where disclosure is in the interests of the subject. In
these situations the individual's expectation of privacy is not threatened.
Public Interest. Situations where disclosure may not be in the interests of the subject, but the public interest in that information outweighs the subject's interest in
privacy.'lll
The general objection to the application of these proposals to the assessment of
"unreasonable disclosure" under s 41 (I) is that they contemplate disclosure to
limited categories of other persons, whereas under the FOI Act disclosure is to
the world. The Commission has not yet published its view on the limits of
disclosure of privacy matters under the FOI Act, and the paragraphs noted
above should be treated with caution.
The general approach adopted under the United States FOI Act is instructive. Exemption 6 stipulates that a document is exempt if its disclosure
would be a "clearly unwarranted invasion ofpersonal privacy", whereas under
s 41( I) the test is perhaps a broader standard of "unreasonable disclosure" of

176 This analysis of the effect of the words "disclosure under this Act" is in accord with the
general trend of judicial opinion in the United States; (see Dillow v Schultz ( 1975) 517 F 2d 166.
Disabled Officers' Association v Rumsfeld ( 1977) 428 F Supp 454, Harbolt v Department of State
( 1980) 616 F 2d 77 2; but contra Getman v National Labor Relations Board ( 1971) 450 F 2d 6 70,
Wine Hobby USA Inc v Internal Revenue Service (1974) 502 F 2d 133, and Church ofScientologyv
Department of the Army ( 1979) 611 F 2d 738. A thorough analysis which favours the view that
the requester's interests are irrelevant is FA Rosenfeld, ''The Freedom of Information Act's
Privacy Exemption and the Privacy Act of 1974" (1976) II Harvard Civil Rights-Civil Liberties
Law Review 596).
m Section 12(2) of the FOI Act provides that the right to access (s II) does not arise in
relation "to a document or a part of a document that became a document of an agency or an
official document of a Minister before [I December 1982]". By s 12(2)(a) this exclusion does not
in effect apply if the document contains "information relating to the personal affairs" of the applicant and it came into the possession of the agency or Minister from which or whom it is
requested after 30 November 1977. Cf cl 7 of the Freedom of Information Amendment Bil/1983.
178 ALRC Discussion Paper No 14, 1980.
119 Ibid para 8 I.
llll Ibid para I 0 I.
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personal affairs. Nevertheless, the same general approach could be adopted. In

Department of the Air Force v Rose 181 the Supreme Court adopted the view expressed in the United States Senate Committee report that:
The phrase "clearly unwarranted invasion of personal privacy" enunciates a
policy that will involve a balancing of interest between the protection of an individual's private affairs from unnecessary public scrutiny, and the preservation
of the public's right to governmental information.

The information requested in Rose concerned the administration of an "Honor
Code" by the Air Force Academy, and necessarily required release of some
details concerning the application of the code to individual cadets. The Court
held that, with personal references deleted, the records were not exempt under
Exemption 6, although it did recognise that there was a risk that former cadets
or instructors at the Academy could identify the particular individuals concerned. Such a risk did not make disclosure "clearly unwarranted". 182
Some United States commentators have argued that the scope of the public
right to information should be limited according to "theory of the informed
electorate" rationale for the FOI Act. 183 That is, the right of the public to
information concerning another person's personal affairs is limited to information concerning the workings of government agencies and officers. 184
This approach has not been generally adopted, but it could provide a guide to
the core of the public interest considerations which could make a disclosure of
personal affairs information reasonable rather than unreasonable under
s 41 (l ). This approach suggests also that disclosure is more likely to be
unreasonable where the information cannot be related to any kind of
assessment of the workings of government.
Attorney-General's FOI Memorandum No 23 suggests that in testing
whether disclosure would be unreasonable regard should be had to first, the
nature of the information, and, secondly, the nature of the document in which
the information is contained.
The nature of the information could be relevant in a number of ways. The
Attorney-General's Department suggests that it could be considered whether
the information "is of a kind which most people would not wish to have
disclosed to the world", such as medical, financial or family affairs. 185 This is
similar to the view taken in some United States decisions that information of
an intimate or highly perscmal nature is deserving of protection. 186 On the other
hand, the Memorandum argues that the identity of the person to whom the information relates is relevant in that "a person in public life, or a person who is
a public figure in some way, is entitled to less [privacy] than that of a person
who does not seek publicity". 187 But the Memorandum indicates that the information should be related to those public activities. 188 This issue has troubled
the United States courts in cases where the disclosure concerned the names of
181 (

182

1976) 425

us 352, 3 72.

/bid 380-381.

FA Rosenfeld, supra n 177, 606-611.
Ibid 611.
FO/ Guidelines, supra n 8, 122.
186 Ditlow v Schultz ( 1975) F 2d 166, 169-170.
187 FO/ Guidelines, supra n 8, 122.
183

I'IA
185

188 United States defamation law has developed the concept of a public figure, see ALRC
Report No I Unfair Publication: Defamation and Privacy ( 1979), 247-253.
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officials involved in law enforcement. In Lesar v United States Department of
Justice 189 the court summed up the general view:
In their capacity as public officials FBI agents may not have as great a claim to
privacy as that afforded ordinarily to private citizens, but the agent does not forgo
altogether any privacy claim in matters related to official business. As several
courts have recognised, these agents have a legitimate interest in preserving the
secrecy of matters that conceivably could subject them to annoyance or harrassment in either their official or private lives. 190
These courts may however permit disclosure of names where the subject of the
information is a matter arousing public interest. 191 In Columbia Packing Co, Inc
v United States Department of Agriculture 192 the court permitted disclosure of
the personnel records of two former meat inspectors who had been involved in
bribery.
There is a particular problem where the information relates to the affairs of
a deceased person. How should an agency or review body assess the
reasonableness of the disclosure of such information? (It would seem clear that
a member of that person's family has no greater right to access than any other
person, and this is hardly a case where an implicit authority to family members
could be said to arise.) Two views are possible. An Executive Member of the
New South Wales Privacy Committee submitted to the Senate Committee that
the interests to be protected were primarily those of the family of the deceased,
although they were also partly those of the deceased. 193 This view would narrow
the scope of the exemption, and call into aid s 3(2) of the FOI Act. On the
other hand, the Australian Law Reform Commission's recommendations on
the law of defamation are directed to allowing some scope to protect the
reputation of a dead person. 194 The Commission's view is perhaps closer to the
language of s 41 (I), which refers to the personal affairs of a deceased,
although, of course, it is not only reputation that may be protected.
The second major factor suggested by the Attorney -General's Department
is the nature of the document which contains the information relating to
another person's personal affairs. FO I Memorandum No 23 suggests that
where the personal information is only "incidental to the whole document (for
example, the private address of a person contained in a lengthy me morandum)", the disclosure of that address might be reasonable. 195 On the other
hand, such incidental information could be treated as exempt matter and
deleted under s 22. The Memorandum suggests too that the fact that the information, (such as an address), could be obtained from public records, (such
as electoral rolls), does not mean necessarily that its disclosure would be
reasonable. 196
It is likely that applicants will seek to obtain by FOI request lists of names
and addresses, and it is not easy to see any general rule for their disclosure or
non-disclosure. On the one hand, this is highly personal information, and
189 ( 1980) 636 F 2d 4 72.
''>}Ibid 487.
191 Nix v United States (1978) 572 F 2d 998, I 006.
192 ( 1977) 563 F 2d 495.
193 Transcript vol I, supra n 49, 525, Mr Orme.
'"' ALRC Report No II, Unfair Publication: Defamation and Privacy ( 1979) 54, 55.
191 FOI Guidelines, supra n 8, 123.
196 lbid.
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could be used by commercial concerns advertising by direct mail. 197 On the
other hand, there is in some cases an obvious benefit to some sections of the
public if their names and addresses are made available to lobby groups. Of
course, agencies and Ministers cannot consider which particular person seeks
the documents, but they could find that by reason of the nature of the group, 198
disclosure of their names and addresses generally would be reasonable by
reason of the potential benefits to them. It was indeed put to the Senate Committee that there was an argument that the disclosure of lists of names and addresses was in general in the public interest for the reason that citizens' groups,
who generally did not have access to the public through the media, could, with
such lists have access to the public by mail. Such access was not generally
possible through the media. 199
Section 41( 2) provides that s 41 (I) does not make exempt information in a
document requested, or part of that information, which is matter that relates
only to the person who made the FOI Act request. Section 41 (2) is however subject to s 41(3), and it is necessary to ask, further, the question whether the information concerning the person making the request is of "a medical or
psychiatric nature". Information of a medical or psychiatric nature need not be
created by a medical practitioner or a psychiatrist. m If the information is of a
medical or psychiatric nature, and relates to the person making the request,
then if it appears to the principal officer of agency, or Minister, to whom the
request was made, that the disclosure of the information might be prejudicial to
the physical or mental well-being of the person making the request, the principal officer or Minister may direct that access to that information be given to a
medical practitioner nominated by the person making the request. The procedure
ins 43(3) is in accord with current practice in many Commonwealth agencies.
Principal officers and Ministers are given wide discretion to determine whether
the conditions for the exercise of s 41 (3) are satisfied, and are not compelled to
direct access to a medical practitioner. While Ministers could delegate their
power under s 41 (3), it is less likely that principal officers could delegate. 201 A
decision to direct access to a medical practitioner is one which, depending on
the terms of the request, might be a decision refusing to grant access in accordance with a request, and thus one to which s 26 (duty to give reasons) and
s 55 (appeal to the AAT) could apply.

SECTION 42: LEGAL PROFESSIONAL PRIVILEGE
Section 42( I) provides:
A document is an exempt document if it is of such a nature that it would be
privileged from production in legal proceedings on the ground of legal
professional privilege.
This exemption incorporates directly the common law standards of legal
professional privilege. The object of the exemption is "to prevent freedom of
information legislation's being used to compel the Commonwealth to disclose
See Wine Hobbv USA, Inc v United States Internal Revenue Service ( 1974) 502 F 2d 133.
'"'For example. group of war veterans; see Disabled Officers Associarion v Rum~{eld ( 1977)
428 F Supp 454.
199 Transcripr vol I. supra n 49, 561. Mr K O'Connor.
:m FOI Guidelines, supra n 8. 126.
;a,, See H Whitmore and M Aronson. Review of Administrative Action ( 1978) 194-198.
197
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its hand in pending or likely litigation or to circumvent the ordinary rules of
discovery applied by the Courts". :m
The common law rule is directed to the situation where it is sought by one
party in litigation to require of another that documents be produced in that
litigation. The rule is stated in a leading Australian text-book as follows:
Communications passing between a client and his legal adviser together, in some
cases, with communications passing between these persons and third parties may
not be given in evidence without the consent of the client if they were made either
(I) with reference to litigation that was actually taking place or was in the contemplation of the client, or (2) if they were made to enable the client to obtain, or
the adviser to give, legal advice. 203

Thus, the document "must be called into being for use in litigation or for advice", and, moreover, the privilege is confined to those documents ''which are
brought into existence for the sole purpose of submission to legal advisers for
advice or for use in legal proceedings". :D~ No doubt there are many documents
which flow between an agency and its legal advisers which will have some
other character and as such they cannot be exempt under s 42.
Several limitations to legal professional privilege should be noted. First, the
communication between the agency and its legal adviser, (who may be a
solicitor or barrister, or a clerk or subordinate of such advisers), "must have
been made not merely during the relationship but also on a professional matter".~ Thus, the privilege will not apply if the lawyer is providing business or
policy rather than legal advice. The United States courts have found it difficult
to distinguish a lawyer's legal advice from her or his policy-making advice. n
Secondly, the first general head of the privilege requires that the communication must be with reference to at least anticipated litigaticn. Thus,
while a document produced in an agency to monitor a person's compliance
with the law might be used in potential litigation, such litigation might not
have been contemplated at the time the documents were created. Moreover, the
privilege extends only to documents "brought into existence for the giving
[of] the advice or prosecuting the litigation, but not to existing documents
which are obtained by the solicitor for the purpose of advice or litigation ... ". 207
Thirdly, the operation of legal professional privilege is confined to documents
which relate to proceedings before a court, or before a tribunal exercising
judicial functions.»~ Fourthly, "the communication must be a confidential
one". 209 If the document is made available to persons outside the lawyer-client
relationship the privilege will not apply. Some United States courts have found
that the privilege is lost if the document has received a widespread distribution

m Explanatory Memorandum. 1981 FOI Bill (H Reps), para 128.
J A Gobbo, et at (eds), Cross on Evidence (2nd Aust ed, 1981 ), para 11.25; (citations omitted).
lM Grant v Downs ( 1976) 135 CLR 674, 682, 688, per Stephen. Mason and Murphy JJ.
lll Cross on Evidence (2nd Aust ed 1979), para 1.25.
n; See Gulf Oil Corp v Schlesinger (1979) 465 F Supp 913.
m Cross, supra n 203, para 11.28. This is the rule where the documents are sought in civil
proceedings, and this is the situation analogous to FOI Act disclosure. The rule in criminal
proceedings is otherwise.
n O'Reilly v Commissioner of State Bank of Victoria ( 1982) 44 ALR 27; and see Commonwealth v Frost (1982) 41 ALR 626.
lJJ! Cross, supra n 203, para 11.29.
;m
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within an agency. 21 Finally, the privilege is that of the client and not of the
lawyer, so that it will not be material that an agency dealt with private rather
than government lawyers. The general rule is that "once privileged, always
privileged", so that it is immaterial that the documents had been brought into
existence for litigation which had concluded. 211

SECfiON 43: BUSINESS, COMMERCIAL OR FINANCIAL
AFFAIRS
A number of businesses, and organisations representative of businesses, expressed concern to the Senate Committee that first, the FOI Act could be used
for 'industrial espionage', in that it would enable competitors to obtain information, and, second, public servants would not or could not make a proper
assessment of the interests of those businesses affected by a disclosure. Their
first concern is accommodated by the exemptions in s 43 (and s 45), while
their second is accommodated by a reverse-FOI procedure in s 27. 212
Some government Departments supported those arguments. Some were
concerned that their own commercially valuable information could be
disclosed under the FOI Act, while others were concerned that their product
suppliers would be harmed by disclosure of information about the products
supplied. There was widespread concern that government would not be able to
obtain information from business concerns if there was a risk that it could be
disclosed. The interests of agencies and Ministers are protected by
s 43(l)(c)(ii) and s 43(3). 213 In addition, some governmental commercial undertakings are protected by ss 7( I) and (2). 214
Section 43 offers only a qualified protection to businesses which provide information to agencies and Ministers. In particular, s 43(1 )(c)(i) requires a
judgment whether disclosure would be "reasonable" and it does not protect
against adverse effects on unlawful activities. Moreover, and more fundamentally, s 43 does not prohibit the disclosure of exempt information. The
arguments in favour of disclosure should be noted briefly.
The Senate Committee rejected the notion that there was a right to total
corporate privacy:

See Coastal States Gas Corp v Department of Energy ( 1980) 617 F 2d 854, 863.
Cross, supra n 203, para 11.30.
S 27 requires, in certain circumstances, that a person, organisation or undertaking be given,
by an agency or Minister, a reasonable opportunity to make submissions that a document sought
by an applicant, which contains information which concerns that person's business, commercial
or financial affairs, is exempt under s 43. Further, if the agency or Minister decides that the
document is not so exempt, such a person, organisation or undertaking must be given an opportunity to seek review of that decision by the AAT under s 59 of the FOI Act.
213 S 43(3) provides that for the purposes of s 43( I), an 'undertaking' includes an undertaking
carried on by, or by the authority of, the Commonwealth, a State, the Northern Territory, or a
local government body.
214 S 7( I) deems some bodies which would otherwise have been prescribed authorities and
therefore agencies within the scope of the FOI Act not to be prescribed authorities. Several
government commercial bodies, such as the Australian National Airlines Commission. are included. For the full list, see Part I of Schedule 2. S 7(2) provides that certain agencies are exempt
in relation to certain categories of their documents. For example, the Australian Broadcasting
Commission is exempt "in relation to its program material", and the Australian Postal Commission is exempt "in respect of its competitive commercial activities". For the full list, Part II of
Schedule 2.
210

211

212
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Business corporations are created under Federal and State laws and are properly
subject to regulation by governments for the common good. A corollary of this is
the public's right to know how well that regulation is being carried out on its
behalf. 215

The general justifications for the FOI Act underline this approach. The considerable interaction between government and business, much of which
protects business against unregulated competition, justifies close scrutiny of
government's dealings with business. The FOI Act, of course, is designed to
facilitate such scrutiny. The argument for scrutiny applies whether or not the
government body is doing business with a business enterprise, or whether it is
regulating or supervising an enterprise. Regulatory agencies may be 'captured'
by the businesses they regulate, a result partly due to the intensive lobbying by
these businesses of such agencies. Consumer or public interest groups are
disadvantaged by the law and by their lack of finance to match the lobbying of
the regulated businesses. The FOI Act could be a means to redress the balance.
There is also an argument that the FOI Act disclosure is desirable in order to
ensure that regulation is equal between the regulated businesses.
Section 43( 1Xa). This provision makes exempt documents the disclosure of
which would disclose "trade secrets". "Trade secrets" are a species of the kind
of information that may be confidential information communicated in
confidence, and thus capable of protection by an action for breach of
confidence. In Ansell Rubber Co Pty Ltd v Allied Rubber Industries Pty Ltd, 216
Gowans J observed that the conception of "trade secrets" was only "a particular subject-matter to which the principles relating to breach of confidence
have been applied". His Honour noted that the English authorities tended to
refer to "confidential information", while the American authorities tended to
use "trade secrets" as a term of art. Exemption 4 of the United States FOI Act
refers to "trade secrets", and this no doubt explains why the term appears in
s 43(1 )(a). It is the case then that all documents exempt under s 43(1 )(a) will
also be exempt under s 45. The analysis below of s 45 is therefore directly
relevant, and the commentary here will be brief.
The Australian and English decisions have been concerned primarily with
the question whether the information has the character of being confidential or
'secret'. This law is analysed in Finn, Fiduciary Obligations, 217 and in
McComas, Davison and Gonski, The Protection of Trade Secrets. 218 McComas,
eta/ observe that "any technical, trade, commercial or other information or
device occurring or utilised in the day-to-day activities of the home or a
business may be the subject of an action for breach of confidence". 219 It should
also be noted here that two general kinds of situations could arise under the
FOI Act. First, where the agency or Minister claims that some information
generated within an agency is a trade secret, and that the FOI Act disclosure
would be a breach of its confidential (or trade secret) information. Secondly,
where the claim is that the information in the document sought is confidential
or trade secret information of some other person or body, and that its
215 Freedom of Information ( 1979), supra n 49, 267.
'"[1967]VR 37.
2IJ(1977) 148-149.
218 (1981) ch 3.
219 W R McComas, M R Davison & D M Gonski, The Protection of Trade Secrets ( 1981 ), 7.
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disclosure under the FOI Act would be a breach of confidence by the agency or
Minister.
Section 43( 1Xb). This provision makes exempt documents the disclosure of
which would disclose any information other than trade secrets which has a
commercial value, but only where that value would, or could reasonably be expected to be destroyed or diminished if the information were disclosed. The
word "diminished" could give the exemption a wide coverage for the effect of
disclosure is to be judged according to disclosure to the world, which of course
includes business competitors. The fact that the information has had limited
disclosure will not prevent the application of this exemption, although if the
information is known to those such as business competitors then no
diminution or destruction of its value could be established.
Section 43( 1)(b) does not apply to information which is a trade secret. On
the face of it most information of commercial value the disclosure of which
would destroy that value could qualify as confidentiai or trade secret information. Such information might not however be a trade secret for the
reasons that, first, it was not sufficiently confidential or secret (although if this
were so it is difficult to see how its disclosure under the FOI Act iould diminish
its value); secondly, that it had not been communicated in a relationship of
confidence; or, thirdly, that disclosure under the FOI Act would not be an
unauthorised use of the information.
Section 43( 1)(b) is narrower than s 43( 1){a) in that it must be shown that
disclosure would destroy or diminish the value of the information, whereas
disclosure of confidential or trade secrets may perhaps be actionable without
any showing that their value would be affected. Section 43(1 )(b) may be wider
in its protection in that there is no public interest qualification to the extent of
its coverage. mIt also appears that, by reason of the contrast with s 43( 1)(c)(i),
the commercial value that would be destroyed or diminished could relate to an
unlawful commercial activity.
Section 43( 1XeX i). This provision exempts documents which would
disclose information of two major kinds. First, information, (other than trade
secrets or information to which s 43(1)(b) applies), concerning a person in
respect of her or his business or professional affairs, the disclosure of which
would, or could reasonably be expected to, unreasonably affect that person in
respect of her or his lawful business or professional affairs. Secondly, information, (other than trade secrets or information to which s 43(1 )(b) applies),
concerning an organisation or undertaking, concerning its business, commercial or financial affairs, the disclosure of which would, or could reasonably
be expected to unreasonably affect that organisation or undertaking in respect
of its lawful business, commercial or financial affairs.
The exemptions in s 43( I )(c)(i) are derived from one of the tests adumbrated in National Parks and Conservation Association v Morton 211 to govern the
interpretation of Exemption 4 of the United States FOI Act. Exemption 4
provides that the FOI Act disclosure does not apply to "trade secrets and commercial or financial information obtained from a person and privileged or
lll One question is whether information which does not qualify for exemption under
s 43( I )(a) as a trade secret, because it would be in the public interest to disclose it, could nevertheless be exempt under s 43( I )(b).
221 ( 1974) 498 F 2d 765.
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confidential ". 222 The court in National Parks held that commercial or financial
matter was confidential for the purposes of Exemption 4 if its disclosure was
likely to have either of the effects "( 1) to impair the government's ability to
obtain necessary information in the future, or (2) to cause substantial harm to
the competitive position of the person from whom the information was obtained" . 223
Section 43( 1)(c)(i) contains two significant qualifications. The exemption
does not apply unless disclosure would unreasonably affect the specified activities of a person, organisation or undertaking, and, moreover, they apply
only where the effects of disclosure relate to lawful activities. These
qualifications do not apply in relation to ss 43(1 )(a) and (b), (although there
are public interest limits to unauthorised disclosures of confidential information). Because documents which fall within ( l)(a) or (b) cannot fall
within (c), it is important to ascertain in a particular case whether the information in a document falls within ss 43(1 )(a) or (b) before turning to
s 43(1 )(c)(i). Attorney -General's FOl Memorandum No 43 argues that unlike
ss 43(1)(a) and (b), s 43(1)(c)(i) is not concerned with information which has
an intrinsic commercial value, but rather with that information which would, if
disclosed, unreasonably affect a person in respect of her or his lawful business
or professional affairs, or affect an organisation or undertaking in respect of its
lawful business, commercial or financial affairs. 224
The difficulty of drawing the distinction between the three paragraphs of
s 43( 1) can be appreciated by examining the examples provided in FOI
Memorandum No 43. One concerns orthodox tests by an agency on vehicles
considered for purchase which revealed an inherent defect in their construction. The FOI Memorandum argues that disclosure of such tests would
not unreasonably affect the business of the vehicle supplier. Such information
would not appear to be confidential information (a trade secret) because it was
not provided to the agency by the supplier. Nor would the results of the tests be
information of commercial value. Another example concerns information
provided to an agency by a company relating to its cost structure in order to
satisfy the requirements of anti-discrimination legislation. The FOI
Memorandum argues that the disclosure of such information might be regarded as having an unreasonable adverse effect on the company. Such information could however be exempt under s 43(1 )(a) or under s 43(1 )(b), and
it might be more appropriate to claim the exemption under one of those
provisions. In either of those cases, it would not be necessary to ask whether
its disclosure would have an unreasonable effect on the company . 225
Three more particular problems in the interpretation of s 43( I )(c)(i) should
be considered. First, and of fundamental significance, is the question of how it
should be determined whether disclosure would "unreasonably" and "adversely" affect a person, organisation or undertaking. FOI Memorandum
No 43 takes the view that
having regard to the purpose of the exemption, the consequences must be judged
5 USC §552, supra n 8.
1974) 498 F 2d 765. 770.
FOI Guidelines. supra n 8. 366.
225 This example may be based on comparable United States decisions. but these decisions
must be viewed with caution as there is no equivalent in Exemption 4 to s 43( I )(b).
222
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according to what would follow if the document concerned came into the
possession of a competitor to the person to whom the information relates. 226

This view is similar to the 'substantial competitive harm' test employed in the
United States FOI Act decision in National Parks. On the other hand, a focus
on the purpose of the FOI Act as a whole, that is, to make information in the
possession of government available to the public, could be said to justify a test
which would look to the public interest in favour of disclosure when making a
judgment whether disclosure was unreasonable. Such a public interest test
would promote the general object of the FOI Act.
A second issue is how the word "lawful" should be understood. Affairs
which are in breach of the criminal law, or of statutory standards such as those
in the Trade Practices Act 1974 (Cth), are no doubt "unlawful". The more
difficult question is whether activities which would give rise to civil
proceedings are unlawful. It may also be noted that the disclosure of unlawful
activities could unreasonably affect a person, etcetera in respect of other lawful
activities.
Finally, it should be noted that a comparison between the first part of
s 43(1 )(c)(i) (dealing with a person), and the second part (dealing with an
organisation or undertaking), leads to an inference that while the exemption is
concerned with effects on a person's business affairs it is not concerned with
effects on her or his "commercial or financial affairs". This distinction does
not seem sensible, yet the language of s 43( I )(c)(i) does seem to contemplate
that it exists.
Section 43( 1XeX ii). This makes exempt information concerning a person in
respect of his business or professional affairs, or information concerning the
business, commercial or financial affairs of an organisation or undertaking,
where, in either case, the disclosure of the information under the Act could
reasonably be expected to prejudice the future supply of information to the
Commonwealth or an agency ,for the purpose of the administration of a law of
the Commonwealth or of a Territory, or the administration of matters administered by an agency.
This exemption is derived from the United States law. 227 Attorney-General's
FOI Memorandum No 43 indicates generally that
if a company were led to expect that information which it supplied for the purposes of administration would be made available under the FOI Act, and the
company would be unlikely to supply the information on that basis, then the
exemption might properly be claimed. 228

But the "mere assertion" by the company, that it would supply is not enough,
for there must be a "real likelihood" that the company would carry that assertion into effect. 229
The Memorandum also argues that confidentiality should be respected
"even where there are compulsory processes available to agencies to require
the furnishing of information", for "it is much better to rely on the cooperation and goodwill of the suppliers of information than to resort to
FOI Guidelines, supra n 8, 365.
TheNationa/ Parks case (1974) 498 F 2d 765.
l1Jl FOI Guidelines, supra n 8, 367.
229 Ibid.
21h
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processes of compulsion" _2-lJ On the other hand, several United States
decisions, including National Parks, have taken the view that if the government
may compel the provision of the information there is no danger that the FOI
Act disclosure will impair its ability to obtain this kind of information in the
future. 231
Section 43(2). This provides that s 43(1) has no effect in relation to a
request where, in the words of FOI Memorandum No 43:
access to a document containing information concerning business affairs, etc is
sought by, or on behalf of, the person [or organisation] or undertaking to whom
or to which the information relates, and the information relates only to that person [or organisation] or undertaking. 232
Section 43( 2) parallels s 41( 2), and many of the same issues will arise. 233

SECTION 44: THE NATIONAL ECONOMY
The two paragraphs (a) and (b) of s 44( I) create two kinds of exemptions.
First, s 44(1 )(a) exempts a document the disclosure of which would be contrary to the public interest by reason that "it would, or could reasonably be expected to have a substantial adverse effect on the ability of the Government of
the Commonwealth to manage the economy of Australia".
Secondly, s 44(1 )(b) exempts a document the disclosure of which would
have either of the two particular effects specified therein. A recasting of the
language of this provision will make its meaning clearer. Section 44( I )(b)
exempts from disclosure a document the disclosure of which would give
premature knowledge of or concerning proposed or possible action or inaction
of the Government or Parliament of the Commonwealth. which premature
knowledge could reasonably be expected to result in either (I) an undue disturbance of the ordinary course of business in the community or, (2) an undue
benefit or detriment to any person or class of persons.
The 'public interest' criterion in the opening words of s 44(1) is not independent. The exemptions in s 44( I )(a) and (b) are available in respect of any
document, for the exemptions focus on the effects of disclosure. Thus it is not
relevant to consider the nature of the document, or the agency or other person
or body which or who created the document. The exemptions may apply to
purely factual information as well as to information about policies and
decisions.
Section 44( I)( a). According to s 44( I )(a), the effect of disclosure must be on
the Government's ability to manage the economy of Australia. These words
suggest that the effect must be on the process of decision -making in relation to
the economy, rather than on the economy itself. Thus, on the face of it, the test
of s 44( I )(a) is different to a test of harm to the economy. It could of course be
argued that some kinds of harm to the economy would affect the Government's
ability to manage it. Attorney-General's FOI Memorandum No 44 argues that
the test under s 44( I )(a) is whether disclosure could be expected to have "the
effect of hindering or defeating government economic policies or to make it
Ibid 367.
(1974) 498 F 2d 765. 770.
m FO/ Guidelines. supra n 8, 367.
Hl
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more difficult to put those policies into effect or to continue with those
policies". 234 Again, the comment may be made that the language of s 44(1 )(a)
suggests that the effect of disclosure on the policies is not determinative; on the
other hand, effects on implementation or continuation of policies are directly
relevant to the question whether there would or could be an effect on the
Government's ability to manage the economy.
The effect must be substantial and adverse. These words require a qualitative
judgment and it is difficult to provide guidance as to their general application.
This language will throw open the general debate about the virtues of 'open
government'. Advocates of 'free market' economic policies could well argue
that more rather than less information about the economy would remove the
advantages obtained by those with access, and would promote rather than hinder the health of the economy. 235
Section 44( I Xb). The language of this provision is also vague, but it should
be noted that it is limited to "premature knowledge" which concerns "action
or inaction of the Government or the Parliament of Australia". The "disturbance" or "benefit or detriment" must also be "undue", thus requiring a
qualitative judgment.
Section 44(2). This provision indicates that s 44(1)(a) or s 44(1 )(b) may apply to documents which contain matter relating to-(a)
(b)
(c)
(d)

currency or exchange rates;
interest rates;
taxes, including duties of customs or of excise;
the regulation or supervision of banking, insurance or other financial institutions;
(e) proposals for expenditure;
(f) foreign investment in Australia; or
(g) borrowing by the Commonwealth, a State or an authority of the Commonwealth or of a State.

Of course, the exemptions ins 44( I) may not apply to such documents, for these
exemptions incorporate limiting factors. For example, disclosure of a
document which contained only minor "proposals for expenditure" would
probably not fall under s 44( I )(a) and might not, depending on the proposals,
fall under s 44( I )(b). On the other hand, information relating to proposals for
"currency or exchange rates" would in most cases be exempt under s 44( I )(b).
Section 44( I )(a) and (b) might also make exempt matter in documents other
than the matters described in s 44(2). This is the effect of the words "include,
but are not limited to" in s 44(2). It could nevertheless be argued that the
general words of s 44( I )(a) and (b) should be interpreted in the light of the
categories in s 44(2), and that the general categories be limited to documents
of the same class as those in s 44(2). 216 The categories in s 44(2) embrace a

FOI Guidelines, supra n 8, 376.
See the sharp dissents of Stevens and Stewart JJ in Federal Open Market Committee v Merrill
( 1979) 443 US 340, 364-366 (Supreme Court).
236 SeeD C Pearce, Statutory Interpretation In Australia ( 1981 2nd ed), 40-44. The application
of the ejusdem generis rule of interpretation is always problematic. In this case, it should be
noted that the drafter has not chosen to use words such as "without limiting the generality of the
foregoing" which more clearly rebut the ejusdem generis rule.
234
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class of documents which concern financial management and relate to the
raising, borrowing, spending, investment and management of money.

SECTION 45: MATERIAL OBTAINED IN CONFIDENCE
This provides simply that: "A document is an exempt document if its
disclosure under this Act would constitute a breach of confidence." Section 45
should, it is submitted, be confined in its scope by reference to the equitable
doctrines concerning breach of confidence. First, the courts tend to construe
words (in this case "breach of confidence") according to their legal meaning. 237
Secondly, this construction would perhaps limit the scope of s 45 and thus
would further the general object of the FOI Act expressed in the opening words
of s 3( 1). Thirdly, the words ''breach of confidence'' are employed ins 91( 1) in
their legal sense, and there is an argument that where the same words occur in
a statute they should be presumed to be used in the same sense. 238
It should, however, be acknowledged that to limit the words "breach of
confidence" ins 45 to situations where the equitable doctrine would apply does
lead to difficulties, for the reason that the elements of the doctrine have been
developed in situations which are not analogous to disclosure under the FOI
Act. 239 Nevertheless, this interpretation is as a matter of statutory interpretation more acceptable, and it is the one accepted in Attorney-General's
FOI Memorandum No 35. It may not, however, be the view that will be accepted by at least the AA T. 240 It is nevertheless helpful to begin by contrasting
the kinds of situations covered by the equitable doctrine and those that will
arise under the FOI Act.
The doctrine of equity is that a person, (the confidant), entrusted with
confidential information by another person, (the discloser), may not without
the express or implied consent of the discloser use or disclose that information. 241 Thus, in cases where the unauthorised use is disclosure of the information to' another person, there a•e three parties involved: the discloser
entrusts confidential information to the confidant, who in tum discloses it to the
recipient. The confidant may be a governmental body which is an agency under
the FOI Act, or may be a Minister. The confidential information may have
been communicated to the agency from a person or body outside the agency, 242
or it may be information generated within an agency by its officers, 243 in which
case it is more appropriate to say that the information has been communicated
by the agency (the discloser) to its officers, (the confidants). In these
situations, the discloser of the confidential information usually seeks by legal
237
238

Ibid 24, 36-37.
Ibid 32-33.

239 Disclosure under the FOI Act is to the world, whereas the disclosure that may constitute a
breach of confidence, or the disclosure which may justify what would otherwise be a breach of
confidence, is often to only a very small group. Another major contrast is that the reported
judicial decisions are often made on interlocutory proceedings, and in which therefore the judges
do not offer concluded views.
240 See the Postscript to this article concerning Re Withe/ord (AAT, unreported, No A83/32,
26 August 1983).
241 See generally P D Finn, Fiduciary Obligations ( 1977) Ch 19; R P Meagher, W M C Gummow and J R F Lehane, Equity: Doctrines and Remedies ( 1975) 713-722.
242 Castro{ Australia Pty Ltd v Em tech Associates Pty Ltd ( 1980) 33 ALR 31; Allied Mills Industries Pty Ltd v Trade Practices Commission ( 1981) 34 ALR I 05.
243 Commonwealth v John Fairfax & Sons Ltd (I 980) ALJR 45 (Mason Jl.
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action against the confidant to restrain, or seek damages in respect of, the
disclosure of the information by the confidant to the recipient.
The situations under the FOI Act are analogous but different. In general,
two kinds of situation may arise. The first is where the three parties concerned
are: the discloser, (a person outside an agency), who entrusts confidential information in a document to the confidant, (an agency or Minister), which or
who is in turn the object of a request by the FOI Act applicant for access to the
document. In this case, it is the confidant, (the agency or Minister), which or
who claims and must prove that to disclose the document to the FOI Act applicant would be a breach of confidence such that the discloser could maintain
an action against the confidant.
The second kind of FOI Act situation is where the document containing the
confidential information has been generated within the agency. It is difficult to
describe this situation according to the tripartite analysis employed so far, but
it may be described as one where the discloser, (an agency or Minister), entrusts confidential information in a document to the confidant, (an employee of
the agency or Minister), where the discloser is requested by a FOI Act applicant
to grant access to the document. In this case, it is the agency or Minister as the
discloser which or who must claim and prove that to disclose the document to
the FOI Act applicant would be a breach of the confidence between the
discloser and its employees (the confidants). In this second kind of FOI Act
situation, the doctrine of breach of confidence may allow a more limited
protection to the agency or Minister than in the first kind of situation (see
below).
The elements of the action for breach of confidence. There are three major
elements: (l) the discloser must communicate confidential information to the
confidant; (2) the information must have been communicated in confidence;
and (3) there must be an unauthorised use of the information by the confidant.
1 Confidential Information. Any kinds of information may be confidential.
Most of the judicial decisions have involved "trade secrets", such as manufacturing processes or designs communicated by an employer to an employee, or
by a company to a governmental body, 244 but the information may be about
matters such as marital or domestic affairs; 245 cultural or religious matters; 246 or
the affairs of government. 247 There must however be an element of secrecy
about the information. If the relationship of confidentiality arises out of a contract between the confidant and the discloser, (see below), then the contract
may stipulate the range of matters that are to be treated as confidential, and,
subject to the "law of the land", including any duty to disclose imposed by
statue, 248 such a contractual obligation will be respected. Such is commonly the
case with 'consultancy' contracts between agencies and persons outside
government.
If there is no contract, or no statutory obligation, which measures the extent
Supra n 242.
Argyll v Argyll [ 1967] Ch 302.
246 Foster v Mountford and Rigby Ltd (1976) 14 ALR 71.
247 Attorney-General v Jonathan Cape Ltd[ 1976] QB 752, Commonwealth v John Fairfax & Sons
Ltd ( 1980) 55 ALJR 45 (Mason 1).
248 O'Reilly v Commissioner of State Bank of Victoria (1982) 44 ALR 27, 39 per Mason J, and
50 per Wilson J.
244
245
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of secrecy, the general approach of the courts is to measure secrecy objectively
in the sense that what is crucial is what is publicly known about the information, rather than the discloser's subjective belief about what is publicly
known. Generally speaking, what is common or public knowledge cannot be
secret. 249 It may be that the information concerns matters that are public
knowledge, or it may be that the discloser has by some action made public
what was secret information. There are of course difficulties where only a section of the public is aware of the information. That the confidant may use the
information for a limited purpose, which will often be the case where an
agency or Minister is the confidant, does not mean that the information is
thereby in the public domain. Most of the judicial decisions have been concerned with whether certain commercial or industrial information is a "trade
secret" for the purposes of breach of confidence. 2SO
2 Communications in confidence. There must be a relationship of
confidence between the discloser and the confidant. The courts have developed
general tests to determine whether there is such a relationship and, in addition,
may recognise such a relationship in certain kinds of situations.
One of the major uncertainties in this area of the law is that there are two
general tests, either of which could be employed by a court, and which could
lead to different results. In Coco vAN Clark (Engineers), 251 Megarry J asked
whether a person standing in the shoes of the confidant "would have realised
that upon reasonable grounds the information was being given to him in
confidence". 252 The alternative and perhaps more generally accepted test is to
ask whether what is confidential information has been communicated to the
confidant and to her or his knowledge for a limited purpose. The fact of the
communication for a limited purpose will therefore create the relationship of
confidence. 253 Finn observes that this test:
could be of some use where an unsolicited disclosure of information is made, and
the terms of the disclosure are redolent of the facts (I) that the discloser regards
the information as confidential, and (2) that, notwithstanding that the disclosure
was unsolicited, the discloser is clearly intending that the information is to be
used only for a particular purpose .... 254

In most of the breach of confidence cases the information has been voluntarily
disclosed by the discloser to the confidant, as, for example, in contract
negotiations. There are also many instances where agencies or Ministers obtain information from the public by request.
A relationship .of confidence may arise out of a contract between the
discloser and the confidant, or because a statute imposes such a relationship on
the confidant, (see s 121 of the Repatriation Act 1920 (Cth), and s 141 of the
Social Security Act 1947 (Cth)). The courts also recognise that certain kinds of
relationship should be automatically classed as confidential. The 'professional
person' relationships of lawyer and client, doctor and patient, and banker and
See O'Brien v Komesaroff{l982) 56AUR 681, 688 per Mason J.
See P D Finn, Fiduciary Obligations (1977), 148-149 for a brief review of the factors
relevant to these issues.
:ti'[l969]RPC41.
2Sl[bid 48.
l5J See P D Finn, Fiduciary Obligations 144.
249
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customer, are examples. Thus many professional persons employed in agencies
will be in relationships of confidence with persons outside the agencies, or with
other staff of agencies, or with the agency itself. A relationship of confidence
can exist between Ministers of State, between Ministers and public servants, or
between public servants and agencies.
3 Unauthorised disclosure of the information. The crux of the action of
breach of confidence is that information communicated in confidence is
disclosed outside the relationship of confidence between the confidant and the
discloser. On this basis, such disclosure should be sufficient to establish that
the disclosure is unauthorised, and this is the view generally taken by judicial
decisions and by commentators. 255 There is however another view that the
confidant must be able to show that he or she suffered some prejudice or
detriment as a result of the disclosure. The latter is the view that is reflected in
the recent Australian decisions, and while it notes the doubt that there is a
separate test of detriment to the discloser, Attorney-General's FOI Memorandum No 35 accepts that it is necessary to consider the effect of disclosure on
the confidant. 256 The Attorney-General's Department has advised agencies and
Ministers that detriment could consist of distress or embarrassment, or
criticism or pressure of some sort, as a result of the disclosure. 257 Of course, in
cases where information of commercial value is concerned, the detriment will
be obvious.
A major qualification to the general principle that disclosures outside the
relationship of confidence are unauthorised lies in the principle that
disclosures of the confidential information by the confidant may be justified in
the public interest. The boundaries of this principle are not yet settled, and it
may be that its application will vary according to whether it is the government
or a private person which or who is the discloser of the information. There is
much uncertainty in the case law as to what may constitute a public interest,
and there is little guidance in the Australian law. In Castro! v Em tech, 258 Rath J
approved of a passage from the judgment of U ngoed-Thomas J in Be/off v
Pressdram Ltd where it was held that:
The defence of public interest clearly covers and ... does not extend beyond,
disclosure, which ... must be disclosure justified in the public interest, of matters
carried out or contemplated, in breach of the country's security, or in breach of
law, including statutory duty, fraud, or otherwise destructive of the country or its
people, including matters medically dangerous to the public; and doubtless other
misdeeds of similar gravity ... public interest, as now recognised by the law, does
not extend beyond misdeeds of a serious nature and importance to the country
and thus, in my view, clearly recognisable as such. 259

Rath J added that what was particularly important was the emphasis on the
gravity of the conduct that may give rise to the defence, and commented that
the courts "must have regard to matters of a more weighty and precise kind
than a public interest in the truth being told". 200 There are however decisions
or comments in recent English decisions which reveal that some judges are
/bid 159-161.
FOI Guidelines, supra n 8, memo No 35, 7.
257 Ibid.
258 Supra n 242.
259 [ 1973]1 AllER 241, 260.
100 (1980) 33 ALR 31, 56.
255
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prepared to recognise a more expanded concept of public interest, and the law
on this issue cannot be regarded as settled. 261
The most controversial cases have been those where a newspaper or
television station has proposed to make public information which it had
received from an informant in breach of a confidence by the informant towards
another person, (such as an employer or contractor). These cases are pertinent
to the FOI Act for the reason that under the FOI Act disclosure is to the world.
Those judges who wish to restrict the concept of public interest disclosure of
confidential information may distinguish between confidential information
which it is in the public interest to disclose, from that which is simply a matter
a/public interest, which may not be disclosed in breach of confidence. Other
judges emphasise that the freedom of the press should not be subject to prior
restraint and lean towards a generous view of the public interest in disclosure
of confidential information. 262
While the decisions of Federal Court Justices in Castro/ v Em tech and Allied
Mills v Trade Practices Commission 263 suggest that Australian courts may adopt
a restricted view ofthe public interest, the decision of Mason J in Commonwealth
v John Fairfax & Sons2fA indicates that the concept will be expansive where the
confidential information is generated within an agency. The Commonwealth
sought to restrain the publication of the book Documents on Australian Defence
and Foreign Policy 1968-1975. The book contained extracts from documents
on defence and foreign policy produced in the Departments of Defence and of
Foreign Affairs, and from cables between the Australian ambassador in
Djakarta and Canberra. Many of these documents bore security classifications.
One of the grounds of the Commonwealth's action was that an employee of the
Commonwealth had, in breach of a duty of confidence to the Commonwealth,
provided the documents to the editors of the book. Mason J did not reject the
arguments that the information was "confidential in quality and that it was
imparted so as to import an obligation of confidence". 265 But Mason J found
that the Commonwealth had not shown that an "unauthorized use" of that information would take place. His Honour saw this as a question of whether the
Government could show that it would suffer some detriment and in order to
determine detriment a court would refer to the public interest. Mason J's
remarks will be of direct relevance to any case where an agency or Minister
makes a claim that a document generated within an agency is exempt under
s 45 and they deserve to be set out in full:
The equitable principle has been fashioned to protect the personal, private and
proprietary interests of the citizen, not to protect the very different interests of the
executive government. It acts, or is supposed to act, not according to standards of
private interest, but in the public interest. This is not to say that Equity will not
protect information in the hands of the government, but it is to say that when
Equity protects government information it will look at the matter through different spectacles.
"''See infra n 262: see too the remarks of Murphy J and Brennan J in O'Brien v Komesaro.ff
(1982) 56 ALJR 681, 688.
"'2 See British Steel Corporation v Granada Television Ltd [ 1981] I All ER 417, Schering
Chemicals v Falkman Ltd [1981] 2 All ER 321, contrasting Lord Denning MR and Shaw LJ.
263 (1981)34ALR 105.
261 ( 1980) 55 ALJR 45.
165 Ibid 49. Although his Honour did find that an injunction should not be granted because of
the publication of the documents that had already taken, and was likely to take, place, ibid 50.
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It may be a sufficient detriment to the citizen that disclosure of information
relating to his affairs will expose his actions to public discussion and criticism.
But it can scarcely be a relevant detriment to the government that publication of
material concerning its actions will merely expose it to public discussion and
criticism. It is unacceptable, in our democratic society, that there should be a
restraint on the publication of information relating to government when the only
vice of that information is that it enables the public to discuss, review and criticize
government action.
Accordingly, the court will determine the government's claim to confidentiality
by reference to the public interest. Unless disclosure is likely to injure the public
interest, it will not be protected.
The court will not prevent the publication of information which merely throws
light on the past workings of government, even if it be not public property, so
long as it does not prejudice the community in other respects. Then disclosure
will itself serve the public interest in keeping the community informed and in
promoting discussion of public affairs. If, however, it appears that disclosure will
be inimical to the public interest because national security, relations with foreign
countries or the ordinary business of government will be prejudiced, disclosure
will be restrained. There will be cases in which the conflicting considerations will
be finely balanced, where it is difficult to decide whether the public's interest in
knowing and in expressing its opinion, outweighs the need to protect confidentiality. 266

On the facts of this case, which admittedly were not fully developed because of
the nature of the proceedings, Mason J was not persuaded that the degree of
embarrassment which had been shown would flow from disclosure was enough
to justify an interlocutory injunction. His Honour was not prepared to assume
that because the documents bore security classifications there would be
prejudice to national security for, with one exception, they had not been considered for re-classification. '1h7 Nor was Mason J swayed by an argument that
such prejudice would result from the fact that publication of these documents
might make other countries less willing in the future to provide information on
a confidential basis. 268
But there remains a fundamental problem. Apart from the considerable uncertainty as to when the public interest 'defence' can arise, there is a question
whether it can be relevant to an exemption claim under s 45. Section 45 speaks
of a document the disclosure of which would "constitute a breach of
confidence". Some cases suggest that the public interest defence means only
that a court will not enforce the duty of confidence. If this view were correct, a
court might find that disclosure of a document under the FOI Act could constitute a breach of confidence even though a court might not enforce the duty
in a breach of confidence action. Other cases suggest that the defence means
that the duty of confidence does not arise at all. The latter appears to be the
more generally accepted view. Unless this view were taken, s 45 could well
have the effect that a vast range of intergovernmental communications were
exempt.

/bid 49.
Ibid 50.
268 /bid.
266
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SECI'ION 46: CONTEMPT OF PARLIAMENT OR OF COURT
Section 46 makes exempt documents the "public disclosure" of which
would have the effects described in paragraphs (a), (b) or (c). These words
contrast with the words "disclosure under this Act" which are employed in
most of the other exemption sections. The point of the different language in
s 46 would appear to be that whether or not FOI Act disclosure of a document
would have any of the effects described in the section must be gauged on the
basis that the disclosure by the agency or Minister has been made to the public
generally rather than to a FOI Act applicant. (FOI Act disclosure is of course
always to a particular applicant.) For example, there could be cases where
disclosure to a particular applicant would not constitute a contempt of court.
Whether such disclosure would be a contempt of court must however be
gauged by supposing that the agency or Minister had disclosed the document
not to the FOI Act applicant alone, or to any other FOI Act applicant alone,
but to the public generally. This will have the effect of broadening considerably the scope of the exemptions in s 46.
The words "apart from this Act and any immunity of the Crown" require
explanation. If FOI Act disclosure of a document by an agency or Minister had
any of the effects described ins 46(a), (b), or (c), then it would prima facie render the person making disclosure liable to the criminal penalties which result
from causing those effects. Such a person would not however be liable by
reason of s 92 of the FOI Act, or by reason of certain immunities of the
Crown. 1ff} The object of s 46 is make exempt any document that would have
any of the effects described in paragraphs (a), (b), and (c), apart from the
protections which the FOI Act affords to officers and the protections afforded
by the immunities of the Crown.
Section 46(a). A document is exempt from disclosure if its public disclosure
would "be in contempt of court". Conduct which amounts to contempt of
court is punishable by fine or prison term. There are two main branches of the
law relating to contempt:
Criminal contempt exists to protect many of the requirements for the due administration of justice ... it is, for example, a criminal contempt to disrupt
proceedings in a court of law ... English law has [also] long recognised that a
criminal contempt may be committed by publishing matter, or indulging in conduct, likely to prejudice the fair trial of particular criminal or civil proceedings ...
Civil contempt of court exists ... to provide the ultimate sanction against one who
refuses to comply with the order of a properly constituted court. 270

Civil contempt. Thus, it would be a civil contempt of court were an officer of
an agency, or a Minister, to provide a document to a FOI Act applicant where
such provision was contrary to an order of a court. Such an order could for
example prohibit the disclosure of the names of parties in litigation or of witnesses, or the statements and evidence presented to the court. Such a
document is exempt from FOI Act disclosure under s 46(a).

llfJ See P W Hogg, Liability of the Crown in Australia, New Zealand and the United Kingdom
(1971) 174-180. S 92 provides that where access under the FOI Act was required, or bonafide
believed to have been required, neither the person who authorised or gave the access is guilty of a
criminal offence.
270 C 1 Miller, Contempt of Court (1976), 2.
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Criminal contempt. The most common kind of case in which conduct is
alleged to amount to a criminal contempt of court is where it is said to interfere
in the due administration of justice in legal proceedings, either civil or
criminal, which are 'pending' or 'sub judice'. If there is an intention to so interfere, then the conduct will in most cases amount to a contempt. If there is no
intention, the question is whether, judged objectively, the conduct has an
inherent tendency to interfere with the administration of justice. Another form
of contempt is conduct, not related to particular proceedings, which is said to
"scandalise" a judge (as a judge) or a court. 271 It is hardly likely that an agency
or Minister would disclose a document which might be contempt of court on
this ground.
The sub judice rules. A contempt may result from conduct which brings
pressure to bear on a litigant to desist from litigation, but not all conduct likely
to affect the mind of a litigant is prohibited. In particular, the countervailing
public interest (see below) will allow public discussion of a matter of public interest to continue although the matter has become the subject of litigation, and
even though the public discussion might prejudice a litigant.
It is commonly alleged that a contempt resulted from conduct which
prejudiced the conduct of a trial. Such contempt might arise due to a canvassing of or comment on the character of witnesses or parties that are or
might be involved in the litigation, or by interference with witnesses or the
evidence they might adduce. The courts are concerned in particular with the
effect that conduct, (which could be the publication of a document), might
have on jurors, (if they are involved in the pending trial), and on witnesses,
and are concerned to prevent or punish conduct which could influence jurors or
witnesses to approach the trial in any state of mind other than one in which the
facts in issue will be judged or presented in an unbiassed and truthful way. 272
Another ground of contempt is that the conduct usurped the function of the
court. In Attorney-General v Times Newspapers Ltd, Lord Reid held that
"anything in the nature of a prejudgment of a case or of specific issues in it is
objectionable ... ". 273 He was concerned that such prejudgment could lead to
disrespect for the procedures of the law, and could inhibit litigants from pursuing their claims. This aspect of the decision has been criticised as placing too
great an inhibition on the public discussion of the issues in pending litigation,
and in Victoria v Australian Building Construction Employees' and Builders
Labourers' Federation (the BLF case), 274 Mason J suggested that the common
law in Australia recognises a wider latitude for such discussion. 275
There are a number of factors which will influence a court's assessment of
whether a publication (or other action) is calculated to prejudice any of these
three requirements of the administration of justice. Where the pending
proceedings are criminal, and in particular where a jury will be involved, the
courts tend more readily to find that a publication (or other conduct) could
prejudice or influence jurors and witnesses. In cases where the alleged contempt relates to a civil proceedings, it has been said that "the paramount conSee Miller, ContemptofCourt(l976), 182·197.
Ibid passim for examples.
273 [ 1974] AC 273, 300.
274 ( 1982) 56 ALJR 506.
275 Ibid 533.
271

272
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sideration, however, is undoubtedly the composition of the court itself". 276 lf
the court is a superior court, and if neither a jury or witnesses are involved,
there is little likelihood that there will be prejudice. Other factors to be
weighed are the timing of the publication (how close is it to the trial of the action?), and the volume and area of its circulation. 277
The countervailing public interest. The reasoning of the High Court of
Australia in the BLFcase makes it clear that Australian courts will recognise as
a general defence to contempt proceedings for a publication likely to prejudice
a pending trial the argument that some public interest will be served by the
publication. Gibbs CJ indicated generally that:
The Jaw as to con tempts of court of the kind now under consideration reflects two
conflicting principles of public policy: on the one hand, the need to safeguard the
proper administration of justice and on the other the protection of freedom of
speech (and this principle must extend to freedom of inquiry). 218

The courts in Australia have often cited with approval a view expressed by Jordan CJ in Ex parte Bread Manufacturers Ltd; Re Truth and Sportsman Ltd:
The discussion of public affairs and the denunciation of public abuses, actual or
supposed, cannot be required to be suspended merely because the discussion of
the denunciation may, as an incidental but not intended by-product, cause some
likelihood of prejudice to a person who happens at the time to be a litigant. 279

In the BLF case, Mason J elaborated on these remarks in an observation that is
particularly relevant to FOI Act disclosure, which, like a newspaper
publication, is to the world.
The remarks of Jordan CJ ... stress the overriding importance of freedom of
discussion and speech to which should be added the equal importance of the
public having access to information which it has a legitimate interest in knowing.
Where the alleged contempt consists of newspaper discussion or report it is this
public interest that is weighed in the balance against the public interest in maintaining the integrity of the administration of justice by taking such steps as may
be necessary to protect it from interference. In weighing the competing factors
that arise in that situation and in the present situation, weight must be given to
freedom of speech, discussion and information. Without information there can be
no meaningful discussion. In a given case it is not easy to point to specific and
tangible benefits that flow from preserving that freedom. But general experience
of human affairs enables us to say that the freedom should not be qualified except
in the face of a competing public interest of equal or greater importance. :oo

There is one unresolved issue in the law of contempt which will have an important bearing on the scope of s 46(a). This is whether there may be a
'technical' contempt of court. There appears to be difference of judicial
opinion as to whether conviction for contempt requires a finding that the
prejudice to the administration of justice should be "serious". In The Times
case, Lord Morris thought that it should. 281 On the other hand, Lord Reid

276

C J Miller, Contempto/Court0976), 123-124.

m Ibid 125.
278 ( 1982) 56 ALJR 506, 516. See also 533 per Mason J, 549-550 per Wilson J, and 568 per
Brennan J.
279 (1937) 37 SR (NSWl 242. 249.
m ( 1982) 56 ALJR 506, 534.
281 [ 1974] AC 273, 303.
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argued that although a "remote" possibility of prejudice would not give rise to
a contempt, a "small likelihood" would, although in such a case a court might
not impose a punishment. 282 These cases of 'small likelihood of prejudice' are
sometimes referred to as technical contempts which are not deserving of
punishment. This issue is critical to the scope of s 46(a) for the reason that the
exemption would apply to technical con tempts even though in a proceeding for
criminal contempt a court would in effect ignore the contempt. In the BLF
case, Brennan J recognised that there could be a technical contempt and cited
the opinion of Lord Reid in The Times case. 283 But in The Times case Lord
Morris took a different view, and the tendency of recent judicial decisions in
Australia to reduce the scope of the law of criminal contempt may result in the
rejection of technical contempts.
Section 46(b). A document is exempt from disclosure if its public disclosure
by an agency or Minister would be contrary to an order or direction given by a
Royal Commission; 284 or a tribunal having power to take evidence on oath; or a
person or body having power to take evidence on oath. 285 The Senate Committee recognised that the authority of a person or body (and presumably a
tribunal), would be undermined "if evidence which it had ordered could be
given in camera, were simultaneously or subsequently disclosed by an
associated or different agency". 286 The Committee was nevertheless concerned
that regulatory bodies, (such as the Australian Broadcasting Tribunal), could
"dampen the prospect of public participation" in their proceedings by general
or questionable orders preventing disclosure, and the Committee trusted that
such powers would not be exercised in this way. 287
Section 46( c). A document is exempt from disclosure if its public disclosure
by an agency or Minister would
infringe the privileges of the Parliament of the Commonwealth or of a State or of
a House of such a Parliament or of the Legislative Assembly of the Northern
Territory or of Norfolk Island.

The privileges of these legislative bodies cover a wide range of conduct, but, as
Attorney-General's FOI Memorandum No 46 points out, those most relevant
to the FOI Act relate to the rule that it is a breach of privilege for a person to
publish the evidence given to, or the report of, a parliamentary Committee
before the Committee has reported to the Parliament or House, etcetera, or
before the Committee has authorised publication of the evidence or report. 288

]JJ 2

Ibid 299.

1982) 56 ALJR 506, 568.
S 60(3) of the Royal Commissions Act 1902 (Cth) empowers any such Commission to
direct that any evidence given before it, or the contents of any documents produced at the inquiry
shall not be published.
]JJS Freedom of Information ( 1979), supra n 49, 485-489.
286 Ibid 254.
]JJJ (
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Ibid.

m See J R Odgers, Australian Senate Practice (5th ed 1976), 504-506; Pettifer, House of
Representatives Practice ( 1981 ), 660-661. Note also Section 46(c) expressly includes the
legislatures the States and the Northern Territory and Norfolk Island. Given these express inclusions, it is difficult to accept the argument of FOI Guidelines, supra n 8, Memorandum No 46
that s 46(a) and (b) should similarly extend to State courts, Royal Commission, tribunals and
other persons and bodies, etc.
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SECTION 47: NATIONAL COMPANIES AND SECURITIES
LEGISLATION
This provision, as its heading indicates, makes exempt from disclosure certain documents arising out of companies and securities legislation, (see the
National Companies and Securities Commission Act 1979 (Cth)). It is not
proposed to analyse this exemption, as its general operation is evident from its
terms, although there will of course be difficult judgments to make in ascertaining its operation in particular cases.

POSTSCRIPT
Subsequent to the preparation of this article the Administrative Appeals
Tribunal has decided a number of cases concerning the FOI Act on applications for review. Its decision in Re Witheford and Department of Foreign
Affairs'lifJ is of considerable significance to a number of issues concerning the
exemption provisions of the Act.
Witheford, an officer in the Department of Foreign Affairs, sought access
under the FOI Act to his 'X' file. The Department refused access to twenty-two
documents on the file. The Tribunal summarised the description of such a file
given to it by Department officers thus:
An 'X' file was said to be essentially an in-confidence personal file. There is one
for every officer in the Department. It was said that the normal practice has been
that officers have very broad access to a large proportion of the material on their
own 'X' files. The files do not include such things as travel arrangements and such
other personal matters. These are placed on an officer's personal file, which is
separate from the 'X' file. Also placed on the 'X' file is an assessment report which
is made in respect of an officer annually. m

In relation to 17 of the documents in dispute, the Tribunal found that as they
had become documents of the agency prior to I December 1977 they were not
amenable to access by reason of s 12(2) of the FOI Act, and there was thus no
. need
.
to consider whether they were exempt. 291
The Tribunal seems to have accepted that the remaining five documents did
relate to the applicant's personal affairs, although they had been in doubt as to
whether this was so in respect of some other documents on the 'X' file. 292 The
first question addressed by the Tribunal was whether it could take this factor
into account when it considered the application of the exemption provisions
which the Department claimed rendered the five documents exempt from access. The Department claimed that the documents were exempt under

289 Unreported, No A83/32, 26 August 1983. The Tribunal comprised Mr Justice 1 D Davies
(President), Mr R K Todd (Deputy President), and Mr G D Grant (Member).
m Ibid 5.
291 Ibid 12-13, following Re Waterford and Department of the Treasury, (1983) 5 ALD 193, and
see the later decision in Re Waterford and Department ofHealth, (Unreported No A83/14, 2 September 1983).
292 Ibid 9. The Tribunal commented: "No doubt there may be a fine line between what should
be seen as the personal affairs of an officer on the one hand and the affairs of the Department on
the other. It may be a question whether information relates to the personal affairs of an applicant
merely because it is contained in a document placed on his or her personal file. For the moment
we need not rule upon this point".
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ss 33(l)(a)(iii), 36(l)(a), 40(c) and 41(1). No exemption was claimed under
s 45, but this was an issue raised by the Tribunal of its own accord. The
Tribunal framed the issue in this way:
The first question which arises in this review is whether the Freedom oflnformationAct 1982 (Cth) ... provides a means by which a person may obtain access to information relating to his or her personal affairs, information which
would not properly be disclosed to the world at large, or whether the FOI Act
provides only for access to information which can be disclosed to the public. 293
The Tribunal noted that on the one hand s 3(l)(a) employed the words
"making available to the public", and that s 3(l)(b) employed the words
"creating a general right of access". Thus, it conceded that:
The object of the FO I Act as so stated may suggest that the Act provides only for
the type of access to information which is provided in the Freedom of Information legislation of the United States of America and not for access to personal information of the type provided by the Right of Privacy legislation of the
United States. 294
The Tribunal thought that if this were so, the Act would create only a very
limited right of access to information which related to the personal affairs of an
applicant, and it was able to avoid this result by pointing to indications in the
exemption provisions of the FOI Act which contemplated that disclosure
might be only to the applicant. The Tribunal pointed to s 41(2), s 45 (in cases
where disclosure to the applicant would be a breach of confidence by reason of
the status of the applicant), and s 38 (in cases where disclosure to the applicant
would not be a breach of some other enactment). The Tribunal also pointed to
s 12( 2)(a) and 30( 3)(b), and to Part V of the FO I Act. The Tribunal concluded
that th~ word "general" ins 3(l)(b) should be read as:
indicating an intention on the part of the FO I Act to establish a wide right of access. We think the object of the FOI Act is that that right of access be as wide as
possible and that it is not the intent of the Act that the right of access be limited
only to documents properly disclosable to the public at large. 29S
More generally, it concluded that:
We think that the FOI Act intends that, in the determination of a claim for access,
a decision-maker will take into account, in relation to documents containing information relating to personal affairs, that the applicant is the person whose affairs are spoken of in the document. 296
This conclusion is reflected in the Tribunal's view that in this case the
Department of Foreign Affairs had not properly considered the application of
the exemptions in s 36(2) and 40(c) because it had assumed that it was
required to measure the operation of these provisions on the basis that
disclosure would be to the public rather than to Witheford alone. m In other
words, it appears to have taken the view that the issues of whether, under
s 36(1), disclosure would be contrary to the public interest, or whether, under
s 40(c) disclosure would have "a substantial adverse effect on the staff
management interests of the Commonwealth or of an agency", should be
Ibid l.
Ibid 2.
295 Ibid 4.
296 Ibid 5.
291 Ibid 18.
293

294
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assessed on the basis that disclosure was to Witheford alone. The Tribunal also
indicated that it was proper to take this approach when assessing the application of s 45. 298
The general conclusion of the Tribunal is at odds with the view expressed in
this article that the operation of an exemption provision must in general be
assessed on the basis that any member of the public could obtain access to the
documents requested. In relation to the exemptions in ss 38, 41 and 45, the
contrary view of the Tribunal might not, in practice, lead to a very different
result. But in relation to the exemptions in ss 33, 36, 40, or indeed any other
provision, the difference of opinion could well be significant.
On the face of it, the Tribunal view is beneficial in terms of maximising access to documents, for it should be noted that its opinion was not that the
status of the applicant was relevant in every FOI application, but only that a
decision-maker should take into account in relation to documents containing
information relating to personal affairs that the applicant is the person whose
affairs are concerned. There is, however, a danger that agencies, Ministers, and
perhaps the Tribunal, might not always bear this in mind. 299 There might
develop a tendency to require an applicant to show a need to obtain access in
every case, and such a tendency would be fundamentally at odds with the object of the FOI Act.
It is submitted, with respect, that the analysis offered by the Tribunal does
not lead necessarily to its conclusion. First, the wording of s II, which speaks
of the right of "every person" to obtain access under the Act, strengthens the
inferences to be drawn from the wording of s 3. Secondly, ss 38, 41 and 45
may be explained in a way which is consistent with the argument advanced in
the article. Section 38 does not require an assessment of the effect of disclosure
of the documents requested "under this Act". The absence of these words
means that the application of s 38 may be determined by having regard to the
status of the applicant. In contrast, most other exemption provisions do
require an assessment of disclosure on the basis that it is "under this Act". m
In such cases, the effect of disclosure must be assessed on the basis that "every
person" might have access to the documents requested. This is so in respect of
s 41 (I), and s 41 (2) is framed as an exception to the exemption ins 41 ( 1). The
inclusion of s 41 (2) could suggest that the drafter was concerned that the effect
of s 41 (I) might otherwise have been to prevent a person from obtaining
documents concerning her or his affairs. Section 45 is more troublesome for
there is no express or implicit reservation to protect the interests of the person
who discloses the confidential information to the agency cr Minister. In practice, however, the discloser would be more than likely to retain the document
in some form and there would be no great difficulty if he or she could not as of
right gain access under the FOI Act. Sections 12(2)(a) and 30(3), and Part V

""The Tribunal's reasoning would, presumably, also apply to the exemptions ins 33.
mIn Re Munsie and Director-Genera/ of Social Security, (Unreported No Q83/30, 21 June
1983), the Tribunal, constituted by the Hon J B K Williams, appears to have thought it relevant
to record the reason why the applicant required access to the document requested, at 3.
:rn The phrase "under this Act" is not employed in ss 34, 35, 42 or 4 7. These provisions are
concerned to deem certain classes of documents exempt, irrespective of the effects of their
disclosure. S 46 refers to the "public disclosure" of a document; its operation is explained in the
article, above p 12 7.
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can operate on those documents obtained under the Act, either by reason of the
application of ss 38 or 41 (2), or because no exemption provision applies at all.
The Withe/ord decision is significant also by reason of its comments on s 45.
The decision rejects the argument in the article that this provision applies only
where disclosure of a document would constitute an actionable breach of
confidence, and in particular, it rejects the argument that the reference in s 91
to an "action for ... breach of confidence" supports this interpretation. The
Tribunal relied on these words for its contrary view ..xJI The major proposition
of the Tribunal is its statement that:
It seems to us that there is nothing which should lead us to read down the words
of s 45 so as to exclude from its operation a situation in which one public servant
has given information to another upon th~: footing that the recipient of the information is under a duty to keep the information confidential. .m

The Tribunal appears to be of the view that there can be such a duty although
the situation is not one in which someone could maintain an action for breach
of confidence. If this is so, then s 45 could well be the vehicle for the exemption
of a vast range of inter-agency and inter-governmental communications. The
problem is compounded by reason that there is no public interest control to
s 45; (in contrast, there is such a control in both s 36, and, in so far as interagency communications are concerned, in relation to the law concerning an
action for breach of confidence) . .xJJ
The Tribunal did however suggest a qualification to its major proposition:
In respect of documents which came into existence before the commencement of
the FOI Act we consider that there is a category of confidence that ought to be
respected but which, without seeking to rule upon the point, may not exist in
respect of documents coming into existence after the commencement of the Act.
This category covers documents disclosure of which would constitute a breach of
confidence where that confidence was reposed and received not on the faith of a
legal duty to respect that confidence but on the faith of a voluntary undertaking or
understanding to respect it either in a specific case or as part of a tradition of
dealing, and where it was so reposed and received at a time when there was an expectation that having once been committed to writing it would not be subjected to
disclosure to the public or to a specific person.»~

The documents in issue were created before the commencement of the FOI Act,
and the Tribunal did therefore consider whether there was in this case a "duty"
to maintain confidence.
On the facts of the Witheford case, the Tribunal was not satisfied that the
five documents in issue could be said to be exempt under s 45. The fact that
lll S45 may be compared to s 33( I )(b), which latter speaks of "information or matter communicated in confidence". It may be argued that if the drafter had intended to express ins 45 the
view adopted by the Tribunal in Witheford, he or she would have employed the terminology used
ins 33.
m Re Witheford and Department of Foreign Affairs, unreported, No A83/32, 26 August 1982,
14.
•
m See the discussion in the article, above p 124. So far as inter-agency communications are
concerned, the application of s 45 has been negated by the insertion into the Act of s 45(2) by
the Freedom of Information Act Amendment Act 1983. Such of those communications as falls
within the description of s 36( I )(a) cannot be exempt under what is now s 45( I), although they
may be exempt under s 36( I) or under some other exemption provision.
ll4 Re Witheford and Department of Foreign Affairs, unreported, No A83/32, 26 August 1982,
14-15.
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they were stamped "In-confidence" was not sufficient. Access to the 'X' file
had been given to a range of public servants in other departments and to
officers of other government bodies. Witheford had been allowed access in
respect of other documents on his 'X' file. An officer of the Department of
Foreign Affairs gave evidence that in each case, he had spoken to the officer
responsible for the document and had argued "Well, just simply he would not
have put his comments in such frank and direct terms if he thought the
material was going to become public".JJS The Tribunal said that this approach
may have been mistaken, for account should perhaps have been taken of the
fact that it was Witheford who sought access to the documents. But, the
Tribunal continued:
whatever view of the law be adopted, the fact that the writer of the document
would not have put his comments in such frank terms if he had thought they
would be disclosed to Mr Witheford is scarcely, of itself, a sufficient ground for a
finding that disclosure of the document would be "contrary to the public interest", under s 36(1) or would have "a substantial adverse effect on the staff
management interests of the Commonwealth or of an agency", within s 40(c) or
that its disclosure "would constitute a breach of confidence", which s 45
precludes. n;

It added:
Indeed, where a document on a personal file is written in embarrassingly frank
terms, the public interest may require its disclosure so that steps can be taken under Part V to amend the personal file by removing or correcting material that is
incomplete, incorrect, out of date or misleading. m

The Tribunal concluded that the evidence before it did not allow it to arrive at a
conclusion as to whether any one of the five documents was exempt and it gave
the Department further opportunity to present submissions.

Ibid 18.
Ibid.
:f171bid 19.

m

n~

