PROPERTY DISPUTES BETWEEN THE PARTIES TO
A MARRIAGE: PROBLEMS OF DUAL JURISDICTION
BY DoROTHY KovAcs*

When a marriage breaks down if the parties are unable to agree as
to how their assets are to be divided their disputes may currently be
heard in two different court hierarchies applying two disparate sets of
legal principles. Inevitably this position leads to forum shopping and
to the proliferation of legal proceedings which are not directed at
resolving the substantive issue between the parties. It produces uncertainty, duplication, expense and delay. Although the problems associated
with dual jurisdiction in matrimonial property disputes arise both
before and after divorce, neither the Family Court nor the Supreme
Courts have yet, it seems, formulated policies which ought to be pursued.
Nor have they been consistent in their choice or application of the
legal mechanisms that they enlist to break the deadlock. It is suggested
here that both the federal and state courts should aspire to the centralisation of matrimonial property disputes, so far as is constitutionally
feasible, within the Family Court. With that objective in mind the
various legal devices currently invoked to resolve disputes about
jurisdiction are critically reviewed. Some techniques are suggested to
overcome problems which recur in the case law and a general approach
is proposed which, it is hoped, will achieve consistency in the aims and
in the legal principles adhered to by the courts in the future.

1 INTRODUCTION
The creation of the Family Court of Australia by the Family Law Act
1975 (Cth) (the Act) has introduced into Australian family law a dual
system of courts. The Family Courtt is invested with federal jurisdiction2 in
matters under the Act while the State courts retain jurisdiction in matters
between a husband and wife to the extent that there is no inconsistent
federal legislation3 regulating the same dispute.
This dual court system has created special problems in relation to property
disputes involving the parties to a marriage. While the Family Court may
proceed in relation to the matter by invoking wide discretionary powers so
as to do justice between the parties,4 quite different orders might result in
the event that the dispute were to be commenced in the State courts as a
proceeding under State law. A partnership dispute involving the husband
and wife will result in a State Supreme Court in automatic division of
property according to their partnership interests. The same dispute, mounted
in the Family Court as a proceeding to alter the interests of the parties in
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1 The Magistrates' Courts also have property jurisdiction under the Act but where
the property exceeds $1,000 in value the respondent may have the proceedings transferred to the Family Court under s46(1). For convenience only the Family Court
will be referred to in the text.
2 S 31 Family Law Act, which is an exercise of the power of the Commonwealth
Parliament conferred by s 77(i) of the Constitution to define the jurisdiction of a
federal court in regard to the matter ins 76(ii).
3 S 109 Commonwealth Constitution.
4 S 79 Family Law Act.
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the property, under s 79 of the Family Law Act, 5 may result in very different
orders reflecting the Family Court's perception of the equities of the parties
which will depend largely on their respective contributions to the property
in dispute.
Concurrent federal and State legislation governing the property rights of
the parties to a marriage is not a new phenomenon. It has been a feature of
Australian family law since the enactment of the Matrimonial Causes Act
1959 (Cth). However, while the State Supreme Courts were invested with
federal jurisdiction under that Act, the problem of dual court systems was
avoided. The Supreme Court judges exercised both State and federal jurisdiction. They might be wearing either "hat" in a given dispute. Nor was it
foreseen when the Family Court was created that there would be large areas
of unresolved jurisdiction. It was initially intended that all property disputes
arising within a marriage should be determined in the Family Court.6 It was
only after the Act was redrafted following the constitutional exposition by
the High Court in Russell v Russell; Farrelly v Farrelly 1 that areas of
jurisdictional incompetence in the federal court were exposed. In the result
the Family Court is unable to hear a claim for a declaration of the parties'
property rights under s 78 for the alteration of their interests in their property
under s 79 of the Act until principal relief proceedings have been initiated. 8
As in most cases the principal relief sought will be a decree of dissolution
of the marriage, there is in the twelve month separation period required to
establish the dissolution ground9 a significant gap in Family Court jurisdiction, during which time State jurisdiction is theoretically intact.
Waiting for principal relief is only one hiatus in the property jurisdiction
of the Family Court. Another occurs ironically as a result of a provision of
the Family Law Act, s 44 ( 3), which may cause the Family Court to decline
to hear a property matter by refusing leave to proceed more than twelve
months after decree nisi. Section 44 is only a procedural provision but it
has produced a new gap in the exercise of federal jurisdiction. There was
no provision like it in the Matrimonial Causes Act. Family Court jurisdiction
may also prove insufficient where third parties such as mortgagees become
involved in proceedings between husband and wife.10 Similarly a matter
such as a partnership or joint tenancy dispute or one as to the existence
of a caveatable interest may be regarded as having no special matrimonial
character and may properly be determined on State commercial law
principles even though the parties happen to be or have been married to
each other.
In the result the parties to a marriage may be involved in litigation in
two sets of courts. Extensive and expensive legal battles concerning jurisdiction before any attempt at resolution of the substantive issue between the
parties are now a common feature of family litigation. It is proposed in
this article to review the now considerable jurisprudence of both court
systems concerning jurisdiction in property disputes between the parties to
Eg In the marriage of Elias (1977) 3 Pam LR 11,496.
S 4(1) (c)(ii) as originally drafted in the Family Law Act 1975.
(1976) 134 CLR 495.
BS4(1)(ca).
9S48.
10 Ascot Investments v Harper and Harper (1981) FLC 91-000.
5
6
7
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a marriage. The views of the courts as to the proper limits of their respective
jurisdictions will be analysed and criticised. Finally a scheme for enabling
the two jurisdictions to function consistently with legal principle and compatibly with each other will be suggested.
2 THE STATUTORY CONTEXT
A Matrimonial Causes

The jurisdiction of the Family Court in matrimonial causes is defined in
s 39. This is exclusive jurisdiction. A matrimonial cause may only be heard
by the Family Court or the Magistrates Courts,11 the Supreme Courts' brief
federal jurisdiction under the Act in matrimonial causes having been
terminated under s 40(3) as of 1 June 1976.12 The relevant matrimonial
causes associated with property proceedings are defined ins 4(1). These are:
proceedings with respect to the property of the parties, being proceedings
in relation to concurrent, pending or completed proceedings for principal
relief (s 4 ( 1 ) ( ca)); proceedings for an injunction or order in circumstances
arising out of the marital relationship (s 4(1)(e)); and any other proceedings
in relation to proceedings under s 4(1 )(ca) and s 4(1 )(e): (s 4(1 )(f)).
The characterisation of a proceeding as a matrimonial cause entails the
consequences that the Family Court has jurisdiction and that the Supreme
Courts have no such jurisdiction. However the apparent certainty associated
with such a characterisation is illusory as the concept of a matrimonial
cause has in fact proved very _elastic. This is because there are essentially
two ways of pursuing the enquiry which lead to diametrically opposed
results. Furthermore both the Family Court and the Supreme Courts are
guilty of using both approaches interchangeably and without any apparent
awareness that they are employing incompatible techniques. One approach
is to look to the property which is the subject of the dispute between the
parties and to determine whether the court in question can hear the dispute
in relation to that property. Thus where a dispute concerns partnership
assets, the Family Court may proceed to hear the dispute between the
husband and wife in relation to those by finding that the matter is a matrimonial cause13 because the assets are the property of the parties to a
marriage. Yet a Supreme Court may equally find that it has jurisdiction
over the property because the property is held by a partnership and therefore
that the matter is not a matrimonial cause. Having so found, the Supreme
Court has nevertheless then been able, on occasions,H to stay its own
proceedings as a matter of forum non conveniens despite the apparent
somersault in logic that this step would appear to entail.
The other approach is to concentrate on the nature of the relief sought
in the relevant court. If the Family Court is asked to appoint a receiver in
respect of partnership property then it may decline jurisdiction on the
11

ss.

By proclamation dated December 11, 1975. The Commonwealth Parliamen.t's
power to confer exclusive federal jurisdiction in matrimonial causes on the Family
Court derives from s 77(ii) Constitution.
13 Eg Bak and Bak (1980) FLC 90-877.
14 See below p 215.
12
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grounds that this relief is not a matrimonial causeY' It may then nominate
the Supreme Court as the appropriate forum. 16 However if the applicant in
the Family Court seeks to achieve the same result but avoids requesting
that a receiver be appointed and is careful to designate the relief sought as
an order under s 78 or s 79 then that is a matrimonial cause and should
properly be heard in the Family Court.
Further confusion has arisen in regard to deciding whether a matter is a
matrimonial cause because of the considerable room for judicial subjectivity
in the interpretation of the provisions ins 4(1). Thus, in regard to s 4(1)(ca)
the question is when is a property proceeding one "in relation to . . .
proceedings for principal relief". The 'relationship' concept has been applied
quite inconsistently. In Lansell v Lanse/[11 a fourteen year time lapse between
divorce and property proceedings did not prevent the latter from bearing
an appropriate relationship to the former, yet in Grist and Ford1 8 it was
held that a five year lapse severed that relationship. Similarly in regard to
s 4(1 )(e) which requires that injunction proceedings be in "circumstances
arising out of the marital relationship" Sangster J in Tansell v Tanse/[19
denied that proceedings for severance of the joint tenancy in the matrimonial
home arose out of the marital relationship. In his Honour's view they were
referable to the joint ownership of the property: the fact that the property
in question was the home was irrelevant. Similarly the husband and wife
disputing rights to topsoil in Mills and MillsW were turned away from the
Family Court because their dispute arose out of their position as joint
tenants and not out of the marital relationship. Yet in Bak and BakZl Opas J
was able to characterize proceedings in relation to a milk-run business,
operated by husband and wife as a commercial trading partnership, as
arising out of the marital relationship.
The total picture presented in both jurisdictions is therefore one of
considerable confusion in the designation of a matrimonial cause. Until a
consistent approach emerges it must be appreciated that there can be no
one incontrovertible answer as to whether or not a given dispute is a
matrimonial cause. Different courts may, for the moment, quite properly
take different views. Strangely the courts themselves seem unaware that
this is the case.
B Section 109 of the Constitution

The federal and State parliaments have concurrent powers in relation to
marriage (s 51 (xxi)) and matrimonial causes (s 51 (xxii)) under the
Constitution. In the event of conflicting laws, s 109 of the Constitution
provides that "when a law of a State is inconsistent with a law of the
Commonwealth, the latter shall prevail, and the former shall, to the extent
of the inconsistency, be invalid". The creation by the Family Law Act of
an exclusive federal jurisdiction in matrimonial causes would cause incon15 Re Ross Jones; Ex parte Beaumont (1979) FLC
16 Eg as in Hayes and Hayes (1982) FLC 91-205.
17 (1964) 110 CLR 353.
18 (1978) FLC 90-515.
19 (1977) FLC 90-280.
20 (1976) FLC 90-079.
21 (1980) FLC 90-877.

90-606.
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sistent State laws which purport to create such jurisdiction to be invalidated.
However there are several approaches to characterization of laws as
inconsistent. The most frequently quoted approach is the "covering the
field test" of Dixon J in Ex parte McLean22 but others abound. 23 Despite
its importances 109 has not been the subject of any comprehensive analysis
in relation to the Family Law Act. The Family Court has refused to grapple
with the section ..24 The Supreme Courts have been bolder but have only
added to the picture of confusion. In the New South Wales Supreme Court,
for example, Waddell J in Reynolds v Reynolds25 regarded his jurisdiction as
subsisting in property proceedings between the parties to a marriage which
had broken down but not yet proceeded to divorce. State jurisdiction in his
view survived because the Commonwealth Parliament had not intended to
"cover the field". Waddell J designated the uncovered field as that of
property proceedings prior to the availability of dissolution proceedings.
Kearney J of the same Court also declined to find in McLean v McLean~
that the field of "enforcement of agreements or foreign decrees" was intended
to be covered by the Family Law Act. Yet South Australian Supreme Court
judges are inclined to regard the Act as covering a very extensive field: for
example the view of Jacobs J of "the field" in Tansell v Tansell was "the
breakdown and dissolution of marriage and the resolution of property
questions consequent thereon". 27 The understanding by Jacobs J of the
field intended to be covered clearly includes those areas left uncovered in
the views of his New South Wales brethren.
The desigl'lation of the "field" intended to be covered by the Family Law
Act in relation to property proceedings between the parties to a marriage is
a major source of uncertainty. An equally unresolved question is when the
inconsistency arises. Does the mere existence of federal jurisdiction in the
field intended to be covered by the Commonwealth Act give rise to the
inconsistency? Jacobs J in Tansell felt that this sufficed. Bray CJ in the same
case however, felt that there needed to be a valid application made to the
Family Court under the Act before State jurisdiction was ousted.28
The High Court has also failed to undertake any thorough review and
reconciliation of the decisions on s 109. A dramatic opportunity to settle
the law as it pertains to the Family Law Act itself was lost in the recent case
of DMW & A nor v CGW29 where the Commonwealth submitted directly in
relation to the Act that the judicial power of the Commonwealth established
by Chapter III of the Constitution is paramount over the judicial power of
the States.30 Gibbs CJ alone among the members of the Full Bench took up
the question of s 109. The Chief Justice said:
(1930) 43 CLR 472, 483.
See those suggested by G A Rumble, "The Nature of Inconsistency under s 109
of the Constitution" (1980) 11 FL Rev 40.
24 See Butler J's deft evasion in Wingate and Towns (1979) FLC 90-624.
25 (1979) FLC 90-728.
~ (1978) FLC 90-502, 77,630.
27 (1977) FLC 90-280, 76,506.
28Jbid 76,493. Bray CJ based his decision on Victoria v Commonwealth (1937) 58
CLR 618.
29 (1982) 44 ALR 225; (1982) 57 ALJR 144; (1982) FLC 91-274. See below
pp 206-207.
30 Ibid.
22
23
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If a law of the Commonwealth either expressly, or by implication,

provides that a judgment of a federal Court shall prevail over inconsistent decisions of State Courts, that law will take effect accordingly
and the decision of the federal Court will be paramount.31
The Chief Justice in referring to the need for the existence of a federal
court order may have contemplated a timing requirement that was more
onerous than the very liberal test of Jacobs J in Tansell or even stricter
than the "application" test of Bray CJ in that same case required to bring
about a situation of inconsistency. On the other hand Gibbs CJ may simply
have been addressing the facts before him in DMW where there was already
a Family Court order in existence before the question of State jurisdiction
arose. At any rate DMW has no ratio decidendi, nor even any guidelines as
to the future directions of s 109. The silence of the other six judges of the
High Court in this regard is regrettable.
It can only be concluded that the problems of dual jurisdiction in property
disputes between the parties to a marriage cannot at this time be resolved by
the application of s 109 due to the uncertainties associated with designating
the field sought to be covered by the Family Law Act and with identifying
the time at which inconsistency may be said to arise between federal and
State laws.
C A practical test: Has there been (or will there be) a Family Court order?
In DMW the High Court was called upon to resolve the question of
which court prevails in the tussle between Family Court and Supreme Court
in a custody dispute where both jurisdictions were invoked by the parties.
We have noted that the resolution did not come through s 109. Moreover a
characteristic divergence of views as to which relevant "matrimonial cause"
was at issue occurs in the judgments of the members of the Full Bench,
although that matter will not be pursued here as DMW was not a property
case but a custody dispute. 32
How then did the High Court resolve the jurisdictional dispute in DMW
v CGW? We shall need to examine that case in some detail to appreciate
the rather practical solution proferred by the Full Bench where adherence
to theory alone may have proved problematic.
After his marriage with Mrs W broke down Mr W obtained from the
Family Court an interim order that he have care and control of their
daughter K. Given that the Family Court has jurisdiction in custody only if
the child is a child of both the parties to the marriage, implicit in the order
in favour of Mr W was the assumption that he was the natural father of K.
Ibid.
The majority viewed the plaintiff's Supreme Court applications for (i) a declaration
as to paternity; (ii) a direction that the defendant submit to blood tests to establish
that he was not the father; and (iii) custody of the child in question, as a whole. All
the proceedings were in essence custody proceedings (a matrimonial cause), ie beyond
the jurisdiction of the Supreme Court. Dawson J dissented, holding that while the
custody application was a matrimonial cause the paternity and blood test applications
could stand on their own (eg they could be relevant to succession) and not being a
matrimonial cause could be heard by the Supreme Court. The Court also divided on
whether the threshold enquiry into the facts of the child's paternity was itself a
matrimonial cause.
31

32
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That assumption was openly challenged by Mrs W after the W's were
divorced. Having first married a Mr H, Mrs W together with Mr H commenced proceedings which, for the purpose of this discussion may be termed
custody proceedings, in the Supreme Court of New South Wales.33 They
asked that the Supreme Court first ascertain that on the true state of the
facts Mr H and not Mr W was the father of K. A case was stated from the
New South Wales Supreme Court for the High Court asking whether the
Supreme Court had jurisdiction to entertain the proceedings before it.
The High Court held per totam curiam, that the Supreme Court could
not hear the application. The majorityM found that the Supreme Court had
lost jurisdiction to hear a custody application in respect of K.35 The critical
feature of the case, in the eyes of the whole Court, was the mere existence
of a prior Family Court order in respect of Kin favour of Mr W. This was
a circumstance that the Supreme Court could not ignore. The existence of
the order made by a federal superior court of record ipso facto prevailed
over any potential State jurisdiction including the jurisdiction to make
findings determining the facts on which the jurisdiction itself was based,
namely the matter of whether Mr W was K's father. The Supreme Court had
to give credence to the federal order and the assumption of fact underlying
it until such time as that order was successfully appealed against or was the
subject of an order for prohibition from the High Court. Until then the
Supreme Court had no jurisdiction to hear a custody application in relation
to the same child or to investigate that child's status.
What are the implications of DMW for dual jurisdiction in property
proceedings? It would seem to follow from the High Court's reasoning that
if an order of the Family Court in relation to disputed property exists then
State jurisdiction in relation to the same property is lost until the Family
Court order is removed by appeal or by an order for prohibition. That
would appear to be the situation where a federal order has already been
obtained. What, on the other hand, is the position before any such order is
obtained, as in the situation where Supreme Court proceedings are initiated
contemporaneously with or even prior to the Family Court proceedings?
Although he was not required to advert to this position in DMW Gibbs CJ
did, in obiter, proffer that while as a matter of law each Court would have
to consider for itself its view of the facts founding its own jurisdiction, as a
matter of practice,
it would be absurd to allow the same question to be litigated simultaneously in two different Courts, and a sensible application of the
principles of judicial comity should prevent such a course.36
Gibbs CJ felt that in the period preceding the obtaining of a federal
order State jurisdiction is not, as a matter of law, lost. By contrast, both
33 For a fuller consideration seen 32.
34 Mason, Murphy, Wilson, Brennan and

Deane JJ.
Gibbs CJ held that jurisdiction was technically not lost but that as a practical
matter the Supreme Court was unable to exercise it. The Hon Sir Richard Eggleston,
in private conversations with the writer points out that as Mrs W married Mr H before
applying to the Supreme Court, on her own version of the facts K was a child of that
marriage. Accordingly only the Family Court would have jurisdiction: there was a
matrimonial cause, s4(1)(c)(ii).
36 (1982) 44 ALR 225, 232.
35
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Bray CJ and Jacobs J3 7 would have probably regarded State jurisdiction
as ousted by the operation of s 109, at least on the making of a valid
application to the Family Court. It is not, it seems, possible to pronounce
with any certainty whether State jurisdiction does in fact survive once the
State court becomes appraised of the information that one of the parties in
its precinct had commenced or was about to commence a matrimonial cause
in the Family Court. However, in view of the result of DMW being that the
Supreme Court proceedings must abort when the Family Court does make a
supervening order it would follow from the High Court's reasoning that it
would be an abuse of its own process for the Supreme Court to allow State
proceedings to continue.
In the result it appears to this writer that DMW v CGW has given rise to
a new practical test of federal/State jurisdiction in property disputes between
the parties to a marriage:
(a) Once a Family Court order exists Supreme Court jurisdiction in relation
to the same disputed property is lost while the Family Court order
stands.
(b) If Supreme Court proceedings are commenced at a time when Family
Court proceedings are simultaneously initiated or when they are foreshadowed, then while it cannot at this stage be confidently said that
Supreme Court jurisdiction is lost, nevertheless, as a matter of comity
and to prevent abuse of its own process the Supreme Court ought
rigidly to adhere to a position of refusing to entertain the action
before it.
In short it is submitted that a new and practical (if inelegantly expressed)
test of federal/State jurisdiction has emerged: has there been or will there
be a Family Court order?

D The Family Court's property jurisdiction
Several provisions of the Family Law Act relate to property:
(a) Section 11438 enables the Court to enjoin dealings with property by a
party as well as to prevent a party seeking Supreme Court orders in
relation to the property.39
(b) Section 78 enables the Court to declare the existing rights of the parties
in relation to their property according to general property law .40 The
exercise of s 78 in isolation by the Family Court need not produce
orders inconsistent with those of a Supreme Court where the former
has been requested to declare existing rights according to State law.
However s 78 is usually invoked in combination with s 79.
(c) Section 79 confers wide discretionary powers on the Court to alter the
interests of the parties in their property. 41 There is no restriction on the
type of property which the Court may deal with under s 79. It may
37 See above pp 204-205.
38 This is .referrable to the

matrimonial causes in s 4(1) (e) and s 4(1) (f) Stowe
and Stowe (1981) FLC 91-027.
39 See below pp 210-211.
40 Referrable to s 4(1) (ca).
41Jbid.
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include business assets, property inherited by one of the parties,
separate investments and pre-maritally owned property. 42 The Court
concentrates on the respective contributions (including contribution as
a homemaker and parent) 43 of the parties, modifying this to take
account of need if the case requires. 44
(d) Section 85 enables the Court to order the recapturing of property
disposed of in a manner which defeats an order of the Court with
respect to maintenance or property.
3 THE CASES IN STATE AND FEDERAL JURISDICTION
When we consider the cases decided in the two jurisdictions it must be
appreciated that neither Court is as a matter of stare decisis able to bind
the other, as they operate within different hierarchies. Because there are
problems arising before principal relief is available which do not occur after
that time, it is proposed to examine separately the cases arising (A) prior to
principal relief and (B) after principal relief has been applied for.
A JURISDICTION PRIOR TO PRINCIPAL RELIEF
(1) The Views of the Family Court

The plenary jurisdiction of the Family Court in relation to property
disputes is only available in "proceedings in relation to concurrent, pending
or completed proceedings for principal relief."45 A party who seeks an
alteration of property interests is therefore in the ordinary course obliged
to wait until the twelve month separation ground46 required for dissolution
has matured unless some accelerated form of principal relief can be invoked.
(a) Accelerating principal relief

Two forms of principal relief have no waiting period: the declaration as
to validity of a marriage, divorce or annulment47 and the decree of nullity of
marriage.48 The grounds for a nullity decree are very restricted. 49 For a
short time the favoured method of acceleration of Family Court property
jurisdiction was to invoke the declaration as to the validity of the marriage
even where no issue arose as to status of the marriage, simply as a fiction to
attract the property jurisdiction of the Court. 50 However the Full Court put
an unfortunate end to this easy solution to the hiatus in its own jurisdiction
caused by the twelve month waiting period for a decree of dissolution. In
Tansell and Tansell51 it was held that declaration proceedings would not be
countenanced where there is no genuine question as to the validity of the
42 See generally Carter and Carter (1981) FLC
43 Wardman and Hudson (1978) FLC 90-466.
44 Tuck and Tuck (1981) FLC 91-021.
4 5 S 4(1) (ca) see above p 202.
46 48.
47 S 113 and s 4(1) (b).
48 S 51 and s 4(1) (a)(ii).
49 Part III Marriage Act 1961 (Cth).
50 Read and Read (1977) FLC 90-201.
51 (1977) FLC 90-307.

s

91-061.
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marriage. Moreover the dismissed declaration application could not be
counted as a "completed proceeding" for principal relief within s 4 ( 1) ( ca)
if it was dismissed for want of bona fides rather than for lack of merits.
Tansell's case closed an important means of accelerating proceedings.
However accelerated principal relief is still an option where:
(i) The marriage is a foreign one so that its validity within Australia raises
a scintilla of doubt. This may suffice to distinguish the self evidently
valid marriage in Tansell. 52
(ii) It may sometimes be arguable that there has been a separation under
the one roof for all or part of the twelve months separation period.
Even were such a dissolution proceeding to be dismissed, providing
it had some merits so as not to fall foul of the bona fides requirement
in Tansell there may be a completed proceeding which satisfies
s 4(1) (ca). 53
(b) Freezing injunctions

In most cases however accelerated principal relief will not be open to
the parties. In that event it may be possible to invoke some other matrimonial cause. Section 4(1) (e) enables the Family Court to grant injunctions
unconnected with and prior to principal relief proceedings. While it is clear
that s 4 ( 1) (e) may not be used to alter property rights54 it is now accepted
that there is a liberal injunctions jurisdiction by which the Family Court
may keep safe property which is at risk of disposal by a party, or which
may be the subject of a prior Supreme Court action which could pre-empt
Family Court jurisdiction.
The recognition that the injunctive power is freely available prior to
principal relief is a recent development. Originally the Full Court in
McCarney and McCarney 55 strenuously denied the existence of any jurisdiction in the Court to freeze dealings with the property for the purpose of
keeping that property intact for a future assumption of jurisdiction under
s 79. The reasoning of the Full Court was that by acting to protect its future
jurisdiction the Court was not there and then involved in hearing a matrimonial cause. The realisation that an injunction proceeding was itself a
matrimonial cause despite its tendency to preserve the future jurisdiction of
the Court came in Sieling and Sieling. 56 In that case a majority of the Full
Court stated in dicta, 57 that despite venerable precedent to the contrary, an
injunction could lie to stop the husband dealing with assets prior to principal
relief and that in so doing the Court was exercising a present matrimonial
cause under s 4( 1) (e) and s 114. The majority pointed out that the s 79
52 See Nygh J's comments in relation to declarations of validity re foreign divorces
in Baba and Jarvinen below p 222.
53 Treyvaud J was prepared to hear a property application based on dismissed
proceedings for a dissolution on the grounds of a separation under the one roof in
Thompson and Thompson (1980) (unreported).
M Farrand Farr (1976) FLC 90-133.
55 (1977) FLC 90-200.
56 (1979) FLC 90-627.
57 The main issue to be resolved by the Full Court was whether in the circumstances
it was proper to allow the wife to proceed ex parte.
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order was not a mere future order. The jurisdiction to make it depended on
equities of the parties in their property built up throughout the marriage.
The Sieling injunction, to freeze dealings with property pending the availability of s 79 jurisdiction (after dissolution), was gratefully adopted by a
series of single judges,os and despite some initial hesitation59 to create
jurisdictional conflicts between the two court systems, it was rapidly deployed
to prevent a party from disposing of property by applying for inconsistent
Supreme Court orders.60 Finally the Full Court adopted this new mode of
closing the hiatus in Family Court jurisdiction pending the availability of
principal relief-in Stowe v Stowe61 (preventing a party dealing with the
property by subdividing and selling it) and in Buckeridge and Buckeridge
(No 2) 62 (preventing a party from seeking Supreme Court orders winding
up a family company). Despite its shaky foundation, the Sieling injunction
was clearly a remedy of considerable extent. In both Buckeridge and
Buckeridge and Stowe and Stowe the injunction was directed at assets held
in family companies, which in itself involved a considerable extension to
the Family Court's jurisdiction. In Buckeridge the Court emphasised that
this wide use of Sieling orders could be justified on the basis that the order
was merely interim: it only operated so as to maintain the status quo. In
Stowe the Full Court spelt out the criteria which a party seeking a Sieling
injunction needed to establish, namely:
(i) There must be an actual or potential claim to an order under s 79;
(ii) There must be a real danger that that claim may be defeated or prejudiced unless the injunction is granted; and
(iii) Given that the jurisdiction to grant an injunction was a discretionary
one there had to be a probability of success for the applicant in the
ultimate s 79 hearing and the balance of convenience had to be
considered.63
Stowe and Stowe affirms a generous jurisdiction in the Family Court to
grant injunctions in the period before principal relief becomes available.
However it should be realised that there will nevertheless be instances where
failure to meet the Stowe requirements will mean that there is no jurisdiction
in the Family Court to grant an injunction prior to principal relief. That
will occur where no s 79 order will ultimately be available, for example
where the other party to the marriage has died, 64 or where all the property
of the parties is charged to a third party such as a mortgagee or a secured
creditor so that there is no equity in the property left to the parties in respect
of which a s 79 order may be made. 65 Alternatively the Family Court may
58 Badcock and Badcock (1979) FLC 90-723; Cullen and Cullen (1980) FLC 90-899;
Craven and Craven (1980) FLC 90-802.
5.<'1 Eg Hogan J dubitante in Craven ibid.
60 By Nygh J in Esmore and Esmore (1979) FLC 90-711, and Gee J in, Macvean
and Macvean (1980) FLC 90-912.
61 (1981) FLC 91-027.
62 (1981) FLC 91-114.
63 This enquiry concerns the law of interlocutory injunctions as expressed in
American Cyanamid Co v Ethicon Ltd [1975] AC 396 (House of Lords).
64 Property litigation must be completed before the death of a party or the Family
Court's jurisdiction is lost: Schmidt and Schmidt (1980) FLC 90-873 and Sims and
Sims (1981) FLC 91-072.
65 Rieck and Rieck (1981) FLC 91-067.
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find it has the jurisdiction but may choose not to grant the injunction as a
matter of discretion, on the grounds that it does not believe the property to
be at risk66 or because the balance of convenience lies in favour of withholding the injunction.67 In such cases a refusal to make a Sieling order
will mean that the Family Court has declined to intervene altogether in the
twelve months waiting period. In that event there may be a role for the
Supreme Courts.
How should the Family Court perceive its relationship with the Supreme
Court in the petiod prior to principal relief being available?
The Family~Court was created in order, so far as is constitutionally
feasible, to brin litigation by members of the family under the one "helping
court" roof. T is writer maintains that the Family Court, in keeping with
the objects of he legislation which gave it life, should always adopt the
course which maximises its own possibilities for action. The traditional
enquiry into th~ existence of a matrimonial cause as the crux of the issue
proceeds on thel basis that:
(i) If the Family Court considers the matter before it is a matrimonial
cause then it follows that in its view it alone has jurisdiction and the
Supreme Court has not;
(ii) If the Family Court considers that the matter before it is not a matrimonial cause then it follows that it lacks jurisdiction and the Supreme
Court may properly proceed with the matter;
(iii) However the matrimonial cause criterion breaks down in the event
that the third situation arises, when the Family Court regards itself as
having jurisdiction but for some reason declines to exercise it.68 It
should follow that if the Family Court decides it has jurisdiction, then
the Supreme Court loses it. However this would bring about the
position that no court would be able to determine the issue, leaving the
parties in limbo. That cannot be correct and in practice whenever the
Family Court determines that it will not hear a matter it is then regarded
as proper that the Supreme Court should do so. 69 How is this dilemma
to be resolved?
This writer has maintained that the manner in which matrimonial cause
enquiry is currently pursued is a misleading basis for differentiating between
Family Court and Supreme Court jurisdiction. Currently both courts behave
as though the enquiry into whether a given dispute between married parties
is or is not a matrimonial cause admits always of one correct answer. Yet
this writer has pointed out that if one concentrates on the nature of the
proceeding brought the same dispute may be seen as a matrimonial cause
in the Family Court but not as a matrimonial cause in the Supreme Court.
For example in a dispute between a husband and wife in respect of assets
held in partnership let us assume that the husband believes he has greater
rights to those assets because they are his business assets. If he brings s 79
proceedings so that he may be awarded the greater share by the Family
Court then that is a matrimonial cause. However the wife will prefer to
Eg Martiniello and Martiniello (1981) FLC 91-050.
Baba and Jarvinen (1980) FLC 90-882.
68 A similar problem arises after divorce due to s 44(3). See below pp 220-221.
69 See below p 220.
66
67
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wind up the partnership by a Supreme Court application because that will
entitle here to half of those assets. Her State proceeding is not a matrimonial
cause. Moreover when we look to s 109 for solutions we have already noted
that there is as yet no safe analysis which can be pursued in terms of s 109
which will enable us to say confidently that the Family Court jurisdiction
prevails on the grounds of its basis in an inconsistent federal law. By what
right then can the Family Court in this partnership dispute assert its own
jurisdiction over that of the Supreme Court, remembering that only the
Family Court has the ability to do "justice" between the parties, the Supreme
Court having to apply the law of partnership?
It is submitted that the reasoning of the High Court in the DMW case70
may provide us with a solution. Applying the test already indicated (the test
of "has there been or will there be a Family Court order" in relation to the
property in dispute) then:
(i) If the Family Court considers that the matter before it is a matrimonial
cause and that it wishes to hear the matter then the State jurisdiction
gives way as the Family Court is likely to make an order in relation to
the same property.
(ii) If the Family Court considers that the matter before it is not a matrimonial cause then this is tantamount to a finding that it has no
jurisdiction to hear the matter. In that event there is no prospect of any
Family Court order in relation to the disputed property and a State
order may appropriately be made.
(iii) If the Family Court considers that the matter before it is a matrimonial
cause but that it does not wish to hear the matter (for example, in the
exercise of its discretion to grant an injunction) then no possibility of
an inconsistent order arises and the State jurisdiction may properly be
exercised. It will be noted that this approach totally overcomes the
logical cleft stick created in situation (ii) by the assumption that a
given dispute is or is not always a matrimonial cause. The matter may
be litigated in the Supreme Court under State law as not a matrimonial
cause, despite the fact that the Family Court could have heard it under
federal jurisdiction as a matrimonial cause.
(c) Conclusion

The Family Court has, by the liberal use of the Sieling injunction created
a device which substantially bridges the gap in its jurisdiction prior to
principal relief being available. The resolution of property disputes so as to
do justice between the parties to the marriage is the raison d' etre of the
Court. It should therefore assert its jurisdiction confidently and without fear
of offence to State courts. The Family Court in determining the existence of
its own jurisdiction to hear a matter must first establish that the matter is a
matrimonial cause. Having so determined, if there is also a prospect of State
orders resulting from a concurrent or apprehended Supreme Court application then the Family Court should restrain the party from proceeding in
the Supreme Court by granting a Sieling injunction. In the event, however,
that it may decide not to exercise its jurisdiction to grant the relief sought,
70
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the Family Court may relinquish the matter to the Supreme Court without
doing violence to the matrimonial cause concept by acknowledging that:
(i) The same dispute may be dealt with in the Supreme Court not as a
matrimonial cause; and
(ii) Given that the Family Court is not involved in making orders in
relation to the disputed property then it would follow from the High
Court's reasoning in DMW that the State jurisdiction may be exercised
without constraint.
In time an assertive Family Court attitude to its own jurisdiction prior to
principal relief will educate Supreme Courts to deny themselves the conflicting role they tend to exercise at this time.
(2) The Views of the Supreme Courts

Four possible approaches have been taken by Supreme Courts in the
event that a party brings a proceeding there prior to principal relief.
(i) The Supreme Court may find that the matter is properly categorised
as a matrimonial cause and therefore deny itself any jurisdiction in the
matter as a consequence of s 8 and s 40(3) of the Family Law Act;
(ii) The Supreme Court may deny that the matter is a matrimonial cause
and therefore feel free to exercise jurisdiction in the matter despite the
prospect of inconsistent Family Court proceedings ( Cacek v Cacek71 );
(iii) The Supreme Court may find that the matter is not a matrimonial
cause and that it has jurisdiction but it may decline to exercise it on
the grounds that the Family Court is the more convenient forum
(Reynolds v Reynolds12 and Williams v Williams73 ); and
(iv) The Supreme Court may avoid classifying its own proceedings in terms
of the matrimonial cause concept. It may simply cede jurisdiction by
regarding State jurisdiction as being suspended by the operation of
s 109 (Tansellv Tansell74 ).
Supreme Courts have tended to resist giving up jurisdiction in property
disputes between the parties to a marriage who are not yet able to divorce.
The dearth of examples of approach (i) testifies to that. By using approach
(ii) the Victorian Supreme Court has clung to its own jurisdiction in the
predivorce period in Cacek and Cacek 75 even though it is specifically
exhorted in s 161(8A) Marriage Act 1958 (Vic) to adjourn its own
proceedings if the parties are separated and likely to divorce and the Family
Court would be the more appropriate place to hear the matter. There is no
evidence in the report that s 161 ( 8A) was argued in Cacek but it would
seem that that provision only emphasises the common law proposition that
a court may adjourn proceedings which may be better heard in another
court so as to prevent abuse of its own process. In Cacek, Menhennitt J not
only refused to adjourn the matter but proceeded to hear it.
Cacek may be an instance of hard cases making bad law. In fairness to
71
72
73
74
75

(1979) FLC 90-637.
(1979) FLC 90-728.
(1979) FLC 90-640.
(1977) FLC 90-307.
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the Victorian Court, it was certainly arguable that the Supreme Court was
the more appropriate forum in any event, because the wife was seeking
damages against her husband and her solicitor, and a company was cross
claiming for removal of the wife's caveat.76 The relief sought was certainly
of a nature customarily sought from the Supreme Court. However the
reasoning of Menhennitt J was not confined to that aspect. He stressed that
proceedings commenced in the Supreme Court before any application for
principal relief had been made in the Family Court were in no way
proceedings "in relation to" principal relief proceeding within s 4 ( 1 ) ( ca)
and therefore were a matter for the Supreme Court. There was no
matrimonial cause. In so deciding, Menhennitt J was following a decision of
Young CJ in Shillinglaw and Shillinglaw77 where the Victorian Supreme
Court had refused to cede jurisdiction in similar circumstances. In both
Shillinglaw and Cacek there had been a divorce filed subsequently to the
Supreme Court application but before the matter in that Court came on for
hearing. However the mere fact that there had been an assumption of jurisdiction in the intervening period by the Family Court was held in both
cases not to deprive the Supreme Court of jurisdiction once it had been
validly assumed. The absence of a matrimonial cause within s 4 ( 1) ( ca)
was conclusive of the matter so far as that Court was concerned. The
Victorian approach invites separated litigants to try their luck in the
Supreme Court when they have reason to doubt their likelihood of success
in the Family Court.
The same invitation has been extended in New South Wales where
approach (iii) was preferred by Waddell J in Reynolds v Reynolds78 in
respect of partnership proceedings commenced in that Supreme Court during
the separation period. The reasons of Waddell J were similar to those of his
Victorian brethren. There was no matrimonial cause within s 4 ( 1) ( ( ca)
while there were no principal relief proceedings on foot. Subsequent Family
Court dissolution and property applications did not deprive the Supreme
Court of a jurisdiction validly assumed. There was less insensitivity shown
by the Judge to the prospect of inconsistent orders being made by the
Family Court however, as in Reynolds the Supreme Court was prepared
to stay the State proceedings due to the possibility of a Family Court
injunction issuing to prevent the continuation of the State application. To
put the parties to this expense would be an abuse of the Supreme Court's
process. The prospect of inconsistent orders ultimately being made under
s 79 was considered by Waddell J but this was in his Honour's view only a
factor which might induce a State court to stay its own process. It did not,
however, deprive it of jurisdiction.
The New South Wales and Victorian approach tends to an expansive
view of the pre-principal relief Supreme Court jurisdiction. It also leads to
the uneasy blend of positions in a State court which holds that the matter
before it is not a matrimonial cause, but that it will nevertheless yield up its
jurisdiction in favour of the Family Court.
The most self-denying of the Supreme Courts has been that in South
76
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See below p 226.
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Australia which has capitulated pre-divorce jurisdiction in Tansell v
Tansell. 79 In that case the husband commenced Supreme Court proceedings
under s 69 of the Law of Property Act 1936 (SA) for sale of the jointly
owned matrimonial home and equal division of the proceeds. The wife then
sought orders for occupancy of that home under the Family Law Act80 in
favour of herself and the children of the marriage. Clearly the two sets of
court orders could not stand together. We have seen that Bray CJ felt that
the jurisdiction of the Supreme Court was suspended by the operation of s 109
of the Constitution as soon as the inconsistent application for occupancy
was made in the Family Court. 81 The other majority judge, Jacobs J, also
proceeded on the basis that s 109 caused the State proceedings to be
invalidated but he went further than the Chief Justice. Jacobs J felt that
the prospect of inconsistent orders in relation to the home arose when the
marriage broke down, although in the result he conceded that certainly on
an application for occupancy being made in the Family Court, s 109 would
seem to apply. 82 The wider view of Jacobs J may represent an overzealous
abdication of State jurisdiction in that the time of marriage breakdown may
be a somewhat uncertain criterion. Be that as it may the majority decision
in Tansell v Tansell is the only Supreme Court decision which denies State
jurisdiction in the period prior to divorce. The result in Tansell is to be
commended for ceding to the Family Court the maximum jurisdictional role.
That is in keeping with the philosophy of the Family Law Act.
The Victorian and New South Wales cases are clearly irreconcilable with
Tansell v Tansell. Sister Supreme Courts do not bind one another however,
and while the New South Wales cases pre-date Tansell Menhennitt J and
Young CJ in Victoria simply declined to follow it.
The effect of the decisions is that prior to principal relief being available
the parties to a broken marriage may feel encouraged to proceed in State
courts in Victoria and New South Wales but not in South Australia. The
situation is not a happy one. Tansell's case clearly achieves the best result
but no panaceas can be hoped for from s 109 in its currently uncertain
state of application in family law. The New South Wales expedient
of finding the Family Court the more convenient forum while refusing to
relinquish jurisdiction is a more or less workable compromise but may prove
capricious in practice and requires the State judge to take the apparently
untenable position of finding that a dispute is not a matrimonial cause but
that the Family Court may hear it nevertheless. The Victorian approach
can only be regarded as parochial and insensitive to the special needs of
family litigation. Moreover Menhennitt J and Young CJ in common with
Waddell J have erred, it is submitted, in only seeking out matrimonial
causes in terms of s 4 ( 1) ( ca). For the most part, since Sieling and
Sieling, in the period prior to principal relief the Family Court proceeds
not under s 4 ( 1) ( ca) (the "property" matrimonial cause) but under
s 4 ( 1) (e) (the "injunction" matrimonial cause). So far Supreme Courts
79 (1977) FLC 90-280.
so She also brought proceedings for a declaration as to the validity of the marriage
under s 113 (see above p 209) .
81 See above p 205.
82 (1977) FLC 90-280, 76,507.
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have not responded to that development. When the impact of the Sieling
injunction is appreciated in the Supreme Courts hopefully they will change
their approach to State jurisdiction. While it may once have been appropriate
that State jurisdiction should survive while the Family Court hiatus persisted
prior to divorce, the vigorous use of the Sieling order to plug the gap greatly
extends the prospects for Family Court orders in that interim period. This
is a development with which the Supreme Courts will, it is to be hoped,
learn to live. The process of educating State courts to retire from the arena
will be accelerated by a more assertive use by the Family Court of its own
recently developed injunctive strength.
( 3) The solution: jurisdiction prior to principal relief

We have noted that both the Family Court and the Supreme Courts may
occasionally take the position that they themselves retain jurisdiction but
will nevertheless yield up the case to the other forum. This position may
seem untenable but, it is submitted, is perfectly reasonable so long as it is
realised that the same dispute may be mounted as a matrimonial cause in
the Family Court but in some other way in the State courts, such as a
partnership matter or a company winding up, or an application to sever a
joint tenancy.
Once it is conceded that both Courts may properly lay claim to jurisdiction in a matter if one concentrates solely on the question of whether it
is a matrimonial cause, the better way to proceed, it is suggested, is to
resolve the problem of dual jurisdiction on the basis adopted by the High
Court in the custody case of DMW and ask whether there is or is likely to
be a Family Court decision made in relation to the disputed property.
In the context of the Supreme Court resolving the matter of its own
jurisdiction, it follows from this enquiry that the Supreme Court needs to
determine not only whether it is itself willing to hear the matter, but how
likely it is that the Family Court will be inclined to make any orders which
may be sought in that Court. The Supreme Court is therefore involved in a
double inquiry into its own position and into speculation on the response
of the Family Court. We have noted that the Family Court by contrast, when
it resolves the question of its jurisdiction, only has to consider its own
position as to whether it can and will make the orders sought.
B JURISDICTION SUBSEQUENT TO PRINCIPAL RELIEF
(1) The Views of the Family Court

It is surprising that there should be any question of dual jurisdiction after
principal relief. In the early days of the Matrimonial Causes Act 1959 (Cth)
the matter would appear to have been put to rest in Lansell v Lansell83 where
a property dispute heard some fourteen years after divorce was nevertheless
held, by the High Court, to be a proceeding "in relation to" that divorce. 84
The litigation there was held to have arisen, notwithstanding the time lapse,
sa (1964) 110 CLR 353.
84 S 86 Matrimonial Causes Act 1959 (Cth) utilised the same formula ass 4(1) (ca)
Family Law Act.
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out of the circumstance that the parties were divorced. The determination in
Lansell that a property dispute after divorce is a matrimonial cause should
have established beyond question the exclusiveness of the Family Court's
role once principal relief had been obtained. However two factors have
caused the loss of this certainty. The first of these is the habit of Supreme
Courts of maintaining their own jurisdiction beyond principal relief. 85 The
second factor is s 44 ( 3) of the Family Law Act which has the effect that
property proceedings may not prima facie be brought in the Family Court
more than twelve months after decree nisi without leave being granted. 86
A rigorous application by the Family Court of s 44(3) has brought about a
situation unknown under the Matrimonial Causes Act, whereby even after
dissolution the Family Court's jurisdiction may be foreclosed. It is not
surprising in these circumstances that the Supreme Court has proferred its
own services to parties to a dissolved marriage, who need a forum to resolve
a property dispute. This survival of dual jurisdiction can only be viewed as
a retrograde development. Unlike the pre-divorce position there is no
constitutional impediment to the exercise by the Family Court of its jurisdiction after divorce. It should not be sacrified because of the perceived
procedural gain of an expeditious end to litigation.
Ironically then, the Family Court itself has encouraged the Supreme
Courts to cling to their own jurisdiction after divorce. For example Baker J
in the Family Court declined to grant an injunction sought by the husband
in Grist and Ford81 in order to restrain the wife from proceeding in the
Supreme Court to sever their joint tenancy in the former matrimonial home
even though the parties' dispute arose five years after the divorce. This was
because Grist and Ford was heard prior to Sieling and Sieling at a time
when the Family Court felt it had no jurisdiction to enjoin the State
proceedings. In fairness to Baker J the added complication that leave might
not be granted to proceed in the Family Court in any case may have
contributed to his Honour's willingness to allow the Supreme Court to
resolve the matter for itself. By the time similar proceedings in Wingate and
Towns 88 were decided fifteen months later, Butler J had the benefit of a new
liberalism from the Full Family Court in relation to s 44(3) 89 but as the
decision in Sieling had not yet been handed down, that judge preferred to
proceed to hear the wife's Family Court s 79 application (some twenty years
after the divorce), content to allow his own decision to prevail over any
inconsistent decision that the Supreme Court might make on the husband's
adverse possession claim in relation to the home. After all, the Family
Court could not, by its attitude, bind the Supreme Court. Today fortunately
Butler J could use a Sieling injunction to enjoin the husband's State
proceedings. While the decision by Butler J was in its stare decisis context
correct, a legal system which requires the partits to conduct, at enormous
expense, two inconsistent proceedings in two sets of courts, is hardly cause
for self congratulation.
See below pp 223-225.
See below pp 220-221.
(1978) FLC 90-515.
88 (1979) FLC 90-624.
89 In Whitford and Whitford (1979) FLC 90-612 and Hall and Hall (1979) FLC
90-679.
85
86
87
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Fortunately with the imprimatur of the Full Court having been given to
Sieling and Sieling the Family Court has now on numerous occasions taken
advantage of its unquestioned constitutional right to hear property disputes
after divorce by freely enjoining a party who commences a Supreme Court
action. Nygh J in Rennie and HiggonflO and Lambert J in Martino and
Martino 91 have recently taken an aggressive approach which insists that, in
line with Lansell v Lansell a property proceeding between divorced parties
is a matrimonial cause and is accordingly not the State court's business. The
Full Court has gone even further in Gillies and Gillies92 and restrained the
husband's mother, a third party, from pursuing a Supreme Court action
which she had initiated alleging breach of trust by the husband in order to
claim for herself property which was the subject of a dispute between the
husband and wife.
In deciding for the future whether to restrain a State action, the Family
Court should focus its enquiry on whether the proceeding before it for an
injunction is itself a matrimonial cause. This is usually fairly clearly the case
under s 4 ( 1 ) (e). Occasionally as in Gillies and Smith and SaywelfJ8 and
Buckeridge and Buckeridge (No 2]!» where a third party is sought to be
restrained, the Family Court's own jurisdiction has only been established
with the aid of more ingenious mechanisms, principally the adaptation of
s 4( 1) (f) as the jurisdictional basis for the injunction matrimonial cause.
With a liberal application of s 4 ( 1 ) (e) and s 4 ( 1 ) (f), it is now clear that
that Court has few problems in asserting its own jurisdiction to enjoin a
party from continuing a State proceeding. Indeed its jurisdiction to restrain
even third parties such as family companies is by now an impressive one.95
Moreover, this writer urges that while the Family Court must first characterise its own proceedings as a matrimonial cause in order to find that it
has jurisdiction to proceed there is no need for the Family Court also to
find that the State court cannot hear the matter. In fact Family Court judges
frequently behave as though they must first characterise the Supreme Court
proceeding as also being a matrimonial cause before they may in conscience
grant the injunction sought. Nygh J embarks upon this needless enquiry in
Rennie and Higgon 96 where he conducts a careful examination of precedents
where Supreme Courts had refused to cede jurisdiction after divorce because
they felt that the State proceeding could not properly be characterised as a
matrimonial cause. Nygh J in Rennie goes to considerable pains to distinguish
those apparently incompatible precedents. Lambert J also undertakes a
similar painstaking enquiry in Martino and Martino.rJ7 Yet surely the Family
Court needs only to establish the matter of its own jurisdiction by reference
to the appropriate definition of matrimonial cause, be it s. 4 ( 1 ) (a) or
s 4(1)(e) or s 4(1)(f). Further enquiry into the Supreme Courts' own
oo (1981) FLC 91-087.
FLC 91-089.
FLC 91-054.
FLC 90-856.
FLC 91-114.
Kovacs, "The Jurisdiction of the Family Court with respect to Family
Companies" (1982) 8 Adelaide Law Review 163.
96 (1981) FLC 91-087.
97 (1981) FLC 91-089.
91 (1981)
92 (1981)
93 (1980)
94 (1981)
95 See D
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(often inconsistent) authorities as to whether the issue is a matrimonial
cause is unnecessary and may induce a timorous Family Court judge to
defer needlessly to the State court. This is clearly undesirable. The unitary
enquiry approach is in evidence in the Full Court of the Family Court in
Gillies and Gillies where the whole enquiry by the Court was directed to
whether there was Family Court jurisdiction to restrain the husband's
mother from State proceedings for breach of trust. Once this was established
by reference to s 4 (1 )(e) and s 4 ( 1 )(f) the fact that the Supreme Court
would have heard the mother's application did not trouble the Full Court.
It granted the injunction. The fact that the mother's action in no way
appeared as a matrimonial cause in the State Court, the fact that the mother's
claim in that Court might be prejudiced and that the Supreme Court might
not even respect any future federal decision as res judicata as between the
husband and wife, were in no way felt to deprive the Family Court of its
own jurisdiction once that was established. They were solely matters for
consideration by the Family Court when it determined whether to exercise
its discretion in favour of granting the injunction or withholding it. Unquestionably the Family Court must establish its own jurisdiction by first
determining whether the matter before it is a matrimonial cause. Once this
is established however, the Family Court should proceed directly to make
any order it wishes to. The federal order would then automatically prevail
due to the principle in the High Court decision of DMW.
In both Rennie and Higgon and Martino and Martino the situation was
bedevilled by the fact that the applicant in the Family Court faced the
additional hurdle of first obtaining leave to proceed out of time under
s 44 ( 3). We shall now examine the special problems created by that
requirement.
(a) Section 44(3): Obscuring Jurisdiction

The risk that a party who has not commenced a property proceeding in
the Family Court within twelve months of the decree nisi may be prevented
from ever doing so is a principal cause for the survival of State property
jurisdiction after divorce. The problem has been exacerbated by periods in
which the Family Court has persistently refused to grant leave. Nygh J in
Rennie's case went to pains to point out that s 44(3) does not foreclose
Family Court jurisdiction as such: it was only a procedural provision and
rights to Family Court orders were not extinguished. As Nygh J put it, s 44
affects the remedy and not the right. 98 That would be cold comfort however
to the applicant husband in Rennie who was applying to the Family Court
for leave to proceed out of time, for Nygh J said that if leave were to be
refused then the wife's action in the Supreme Court ought to be allowed to
proceed.
The insistence upon using the matrimonial cause inquiry as the basis for
resolving whether a matter is one for the Family Court or for the Supreme
Court has created special dilemmas in the context of s 44(3). Nygh J in
Rennie was both able to say that the proceeding (in respect of the home)
was a matrimonial cause and that the Supreme Court had no jurisdiction in
98
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the matter, and also that should the Family Court decline to hear the matter
then it was improper to prevent the wife from continuing with her Supreme
Court action. The non sequitur is obvious but Nygh J's only solution to
these contradictory positions was that he was confident that leave would
in fact be granted. Lambert J in proceedings to stop the respondent's
Supreme Court action after the twelve month limit in Martino was similarly
anxious to assure the parties that leave to proceed out of time would be
forthcoming, when a subsequent Family Court judge would determine the
issue of leave. Lambert J then tried to give an appearance of consistency by
enjoining the Supreme Court proceedings only until the Family Court could
hear the application for leave.
It is submitted that the problems created by s 44 ( 3) cannot be overcome
by depending, as have Nygh and Lambert JJ, on generosity in its use. The
list of applicants who have been turned away from the Court because of the
time bar is too formidable for that.99 It is submitted, rather, that much of
the uncertainty as to jurisdiction generated by s 44 ( 3) can be overcome
within the Family Court where a party applies to the Family Court both for
leave to proceed under s 44 ( 3 ) and for an in junction restraining the other
party from continuing a State action if the leave application and the
injunction application are determined at the one hearing. The Family Court
could then at least clarify its own position forthwith. First a decision would
need to be made as to whether leave is to be granted. Only if it is decided
to grant leave would the inquiry into the injunction then proceed. A
simultaneous hearing of applications to proceed out of time in the Family
Court in relation to property and for an injunction to restrain the other
party from going to the Supreme Court would avoid the confusion
occas1oned in Rennie and in Martino where the Court first resolved the
injunction application by guessing at the result of a future leave hearing.
At such a simultaneous hearing the Court should, it is submitted, adopt the
practice suggested by Murray J in Pearce and Pearce100 of granting leave
almost automatically where there is a risk of a State application in relation
to the same property.
(b) Family Court Property Jurisdiction in Relation to Foreign Divorces

Many couples who have lived in Australia and acquired property in
Australia have nevertheless divorced overseas in accordance with the law
of a foreign country. Whereas it may at first sight seem that in these circumstances only the State courts have jurisdiction over their Australian property
in fact the Family Court retains an ample jurisdiction in relation to it. The
Family Court may not directly base its jurisdiction over Australian property
on the foreign divorce decree. 101 There must be concurrent pending or
completed principal relief proceedings in Australia. Nygh J in Baba and
99 Eg Perkins and Perkins (1979) FLC 90-600; Mackenzie and Mackenzie (1978)
FLC 90-496; Kercher and Kercher (1981) FLC 91-040; Cox and Cox (1981) FLC
91-068.
100 (1982) FLC 91-276. Her Honour did this on the basis that the State court niight
find it had no jurisdiction because the matter was a matrimonial cause. If leave were
refused then no court would hear the case.
101 Peters and Peters (1982) FLC 91-202; Savage and Hodgson (1982) FLC 91-281.
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Jarvinen10 2 allowed the husband to apply for an Australian divorce even

though the parties had been divorced some years previously in Finland.
Nygh J regarded the Australian divorce application as not being frivolous
or vexatious so long as there remained any genuine question to resolve
with respect to the recognition of the Finn decree within Australia.103 It
would seem preferable in this writer's view to seek a declaration as to the
validity of the foreign divorce rather than to mount a second set of dissolution proceedings. And despite the warning of the Full Family Court in
Savage and Hodgson 104 against transgressing against Tansell's case by using
declaration proceedings as a mere device, there would appear to be little
difficulty in persuading the Family Court that some genuine issue as to
recognition did arise in relation to a foreign divorce where on the facts a
substantial part of the marital history had taken place in Australia.
It would now appear that the Family Court may exercise a substantial
injunctions105 and property106 jurisdiction even where the parties have
divorced overseas provided that they are careful to mount separate Australian
proceedings for principal relief. In the exercise of that jurisdiction the
Family Court has said that it is prepared to enjoin Supreme Court
proceedings in relation to the property in dispute in Baba's case and in
Savage and Hodgson (although in the result in Baba the injunction was
refused not for want of jurisdiction, but for Uiches by the applicant
husband). Indeed there may be a distinct advantage in proceeding in
relation to a foreign divorce by a declaration application under the Family
Law Act because the time limit for initiating proceedings ins 44(3) would
not then appear to apply.to7
(c) Self Denial After Divorce

The Family Court has occasionally refused to exercise jurisdiction after
a divorce thereby leaving the Supreme Court to hear a property proceeding
between the parties to the marriage. Sometimes this has been done on
discretionary grounds such as undue delay by the applicant for an injunction
in the Family Court. In Baba and Jarvinen the husband was unable to enjoin
the wife's Supreme Court action because he had delayed in bringing the
matter before the Family Court. At other times the Family Court has found
its own jurisdiction excluded by a s 87 agreement. That occurred in Hayes
and Hayes108 where the parties were bound by a s 87 agreement which
expressly foreclosed any future recourse to the Family Court in relation to
the "whole of the financial matters between the parties." The agreement
did not however expressly deal with a grazing property which the husband
and wife owned in partnership. That property was not mentioned specifically
(1980) FLC 90-882.
The Full Court declined to comment on this device in Peters and Peters (1982)
FLC 91-202, where the Australian divorce application was withdrawn prior to the
hearing. The Full Court held that a withdrawn application for dissolution was not a
"completed proceeding" within s 4 ( 1) ( ca) .
104 (1982) FLC 91-281.
105 Eg Baba and Jarvinen.
106 Eg Savage and Hodgson.
107 Per Savage and Hodgson.
108 (1982) FLC 91-205. A s 87 agreement excludes the future jurisdiction of the
Court in relation to the financial matters dealt with in the agreement.
102
103
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in the agreement for the reason that the parties could not agree about it. At
State law the wife had an equal share. The husband felt he was entitled to
more than half. With hindsight the proper course for the husband's solicitors
would have been specifically to exempt the partnership property from the
operation of the agreement. As this was not done it was found that the
recitals in the agreement preventing further Family Court applications were
effective to oust the federal jurisdiction. Given that situation Nygh J held
that there was no reason to prevent the wife from pursuing her Supreme
Court application for the appointment of a receiver of the partnership, lest
the parties' rights to the property be kept in perpetual limbo.
The decision in Hayes is unquestionably correct. It also provides stern
lessons in drafting for lawyers who draw up s 87 agreements. In coming to
his decision however, the reasoning of Nygh J demonstrates far too well the
agony of the decisions which proceed on the basis that the matter is for all
time and in all courts either a matrimonial cause or not a matrimonial cause.
Because the Family Court judge was unable to hear the case he felt obliged
to first characterize the dispute as not being a matrimonial cause in order to
enable the Supreme Court to hear it. Yet there was a venerable list of
Family Court precedents where the Court had taken jurisdiction in relation
to partnership property. The solution of Nygh J was to somewhat uncomfortably seize upon the technical nature of the relief requested by the wife
as being an application for the appointment of a receiver. This could not be
done by the Family Court100 and accordingly the matter in the Supreme
Court would not be a matrimonial cause.
One can sympathise with his Honour's dilemma. Clearly the only reason
that the Family Court could not hear the matter in Hayes was the bar on its
jurisdiction created by the s 87 agreement. Many Family Court decisions
relating to partnerships would attest to that. 110 However Nygh J proceeded
as though the matter before him could never be termed a matrimonial
cause. This writer has argued that the proper enquiry for the Family Court
should have been confined to whether the Family Court would hear the
matter. Having decided that it could not, because of s 87, then as no federal
order was imminent the State jurisdiction could proceed. The result in
Hayes was correct, but Nygh J's reasoning has demonstrable difficulties.
Moreover, in Baba and Jarvinen his Honour would have done better not to
abdicate to the Supreme Court. Property disputes between the parties to a
marriage should be a matter for the Family Court. That Court should
remain true to its purpose whenever it may lawfully do so.
(2) The Views of the Supreme Courts

It is surprising that any substantial jurisdiction relating to property
disputes between divorced parties remains in the State Supreme Courts.
Even under the Matrimonial Causes Act the supremacy of federal jurisdiction at that stage would appear to have been settled by Lansell v Lansell.
However two factors have contributed to what is in fact a sizeable juristoo Re Ross Jones Ex parte Beaumont (1979) FLC 90-606.

no Eg Bak and Bak (1980) FLC 90-877; Elias and Elias (1977) FLC 90-267;
Potthoff and Potthoff (1978) FLC 90-475; Hayne and Hayne (1977) FLC 90-265.
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diction asserted by Supreme Courts even after divorce. One of these we have
seen is s 44(3) Family Law Act by which the Family Court frequently
refuses to hear a property matter if it is not commenced within twelve months
of decree nisi. The other factor is that due to the accidents of litigation, in
the early case law under the Family Law Act Supreme Courts appeared to
be claiming jurisdiction after divorce whereas on closer inspection of those
cases the post divorce jurisdiction was only retained because the matter was
originally commenced in the Supreme Court prior to divorce. Thus in the
cases of Cacek and Shillinglaw111 the Victorian Supreme Court retained
jurisdiction in matters commenced there prior to divorce as did the New
South Wales Supreme Court in Reynolds.112 As those proceedings at their
inception had no nexus with any principal relief proceedings (by definition
there were none) the character of those proceedings was held not to be
altered by an event occuring elsewhere (the Family Court) at a later point
of time. To apply the matrimonial cause test, the proceedings in the Supreme
Court were not "in relation to concurrent pending or completed ... principal relief" proceedings ( s 4 ( 1) ( ca) ) . Indeed in Shillinglaw no property
application was in fact made in the Family Court after divorce and in Cacek
the husband after the divorce applied for the federal order most compatible
with State law: a declaration as to his existing rights under s 78 Family Law
Act. In addition the litigation in Cacek involved a fraudulently executed
mortgage and the wife's Supreme Court actions were for damages against
the husband and their solicitor; there was also a counter claim in respect of
a caveat by a company which was joined as a defendant. The issues there
certainly bore a State law flavour. In Reynolds the New South Wales Court
held that State jurisdiction to dissolve a partnership remained in relation to
a caravan park operated in partnership by the husband and wife.
The pre-divorce commencement cases were an unfortunate basis from
which the Supreme Court's concept of its own jurisdiction evolved. The
damage occasioned by those decisions is that they were rapidly understood
as supporting the quite general proposition that the Supreme Court does
not lose jurisdiction in relation to property merely because the parties to
the litigation are divorced. Waddell J slid too easily from his decision in
Reynolds to a similar view in Grist and Grist113 even though in Grist the
Supreme Court action in relation to the jointly owned home was not
commenced until five years after the divorce. The pre-divorce language of
lack of nexus was readily adapted to a finding that a property matter
commenced five years after divorce no longer bore any appropriate relationship with the principal relief. Waddell J was also fortified by a decision of
his brother Rath J in Williams v Williams114 where Rath J had emphasised
that it was not sufficient to oust State jurisdiction that clashing relief was
available from the Family Court. It had to be truly ancillary to and to bear
an "appropriate relationship with" divorce. A time lapse of any substance
could break that nexus. Kneipp J in Martino and Martino 115 in the Queens(1979) FLC 90-637 and unreported respectively. See above pp 214-215.
(1979) FLC 90-728.
(1979) FLC 90-683.
(1979) FLC 90-640.
115 Referred to in Lambert J's judgment in the Family Court (1981) FLC 91-089.
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land Supreme Court was similarly disposed to find he retained jurisdiction
although, like Waddell J, he was prepared to stay the State proceedings as a
matter of comity.
Again the concentration on finding that there was no matrimonial cause
involved in the State proceedings has led the State courts into error. The
prospect of a federal order resulting from Family Court property or injunction applications should have been conclusive of the matter. The Supreme
Court needs to assess whether the matter is likely to be regarded as a
matrimonial cause, not in its own hands (only a foolish practitioner would
present a clear matrimonial cause in a State court) but in the hands of the
Family Court. That is because the State court must assess whether the
Family Court will hear the matter at all. A finding that it will, and that
federal orders will result, should resolve the jurisdictional problem if we
apply the reasoning from DMW.
The survival of Supreme Court jurisdiction after divorce is ironically a
development unknown before the Family Law Act. Given the objectives of
that Act in setting up the Family Court it is a development to be deplored.
To the extent that it is attributable to the presence and uncertainty of
application of s 44 ( 3), the remedy lies in the hands of the Family Court
itself. Leave should be granted freely so as to resolve problems of jurisdiction. Better still, if the benefits of a rapid "cleaning up" of divorce matters
which is the objective of s 44 ( 3) are outweighed by the disadvantages of
uncertainty and duplication of jurisdiction, some thought should be given
to repealing s 44(3) altogether. To the extent that the survival of Supreme
Court jurisdiction is attributable to diffidence in the Family Court about
using its own injunction powers the remedy is again in the Family Court's
own hands. It should more confidently comprehend its own brief as being
to centralise family property litigation within its own precinct. However the
Supreme Court must also shoulder some of the blame for retaining a
jurisdiction in relation to property of divorced parties which it ought not
to have. Without exception in the post-divorce cases, where the Supreme
Court has retained jurisdiction on the basis that the matter is not properly
viewed as a matrimonial cause, the matrimonial cause upon which the State
enquiry has centred is that in s 4(1 )(ca) (property relief). That enquiry
totally ignores the development within the Family Court of the injunction
matrimonial cause, using ss 4 (1 )(e) and 4 (1) (f) as an equally important
basis for jurisdiction in property disputes between married litigants. In effect
the Supreme Court jurisprudence has not as yet taken cognisance of the
important expansion of Family Court jurisdiction effected by Sieling and
Sieling and Stowe and Stowe. 116 When the Supreme Courts do belatedly
respond to that recent growth then the realisation that the Family Court
may make orders (injunctions) should entail a concomitant loss of or at
least an abdication of State jurisdiction by the operation of the test emanating
from DMW. That result is in keeping with the aims of the Family Law Act.
All this is not to say that there is no further scope after divorce for
Supreme Court jurisdiction in property matters. The damages proceedings
in Cacek, for example, and the application by the husband in Fraser v
116

See above pp 210-211.
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Wagner117 to remove a caveat placed on the title to the matrimonial home
by the wife's aunt on the grounds that the aunt's unsecured loan was not a
caveatable interest, were properly matters for the Supreme Court to hear.
Similarly the application in Kuckucka v Kuckucka118 for the rectification by
the Supreme Court of a deed of conveyance involving divorced parties and
a third party, was properly heard in the Equity Division in New South
Wales by Kearney J notwithstanding that property applications were already
on foot in the Family Court. In all of these cases the Supreme Court relief
was unavailable in the Family Court which cannot award civil damages,
or order the removal of a caveat by a third party, or rectify a deed of
conveyance. Moreover in all of these cases, the Supreme Court relief, if
granted, in no way countermanded or would be incompatible with any order
which the Family Court might make in relation to the same property.
Therefore, applying the test of whether a conflicting federal order could be
made, the absence of any conflict would enable both the State and federal
orders to operate, each within its own sphere. Nevertheless this writer is of
the view that even in cases where any Supreme Court order might co-exist
quite peaceably alongside a Family Court order, the Supreme Court, while
quite rightly retaining jurisdiction might profitably scrutinise its own
proceedings in the event that any order which it might make, while it may
turn out to be harmless, may nevertheless be superfluous. Thus Master
Cohen in the Victorian Court in Fraser v W agner119 was prepared to hear
the husband's application for removal of the aunt's caveat, but that did not
preclude the Family Court from directing the husband to take over the
responsibility for the loan to the wife's aunt which was sought to be protected
by the caveat. In that event Master Cohen's assumption of jurisdiction might
be harmless enough, but equally it might be somewhat unnecessary. It is
submitted that the Supreme Courts, in exercising their own jurisdiction
ought to stay their own process where it is being invoked needlessly. That
attitude would further discourage litigants from exploiting the dual jurisdiction in relation to a property dispute even when it may properly be said
to exist.
(3) A New Crisis: Duels by Injunctions

So long as only the Family Court appeared to be willing to restrain a
party from pursuing Supreme Court proceedings by issuing an injunction a
practical solution to the problems of dual jurisdiction could always be
found. It was always to be feared however that a total breakdown of the
system could be precipitated by Supreme Courts proceeding in the same
way to prevent a litigant from going to the Family Court. This has now been
done by Wootten J in the New South Wales Supreme Court in the recent
decision in Hinchen v Hinchen 12'J in an aggressive if somewhat confused
assertion of State jurisdiction. Wootten J took the hitherto unprecedented
step of preventing the divorced husband from challenging in the Family
Court the validity of an agreement sanctioned pursuant to s 87 ( 1) (k)
117 (1979)
118 [1980]
119 (1979)

5 Fam LR 406.
2 NSWLR 655.
5 Fam LR 406.
12o (1982) FLC 91-266.
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Matrimonial Causes Act (the analogue of s 87 Family Law Act). The
husband and t~ wife had under the terms of the agreement set up a trust
in relation to the ex-matrimonial home in favour of their son who was now
an adult. Wootten J regarded the husband's belated challenge to the validity
of the agreement as being itself a breach of the trust for the son. Accordingly
Wootten J, on the son's application, prevented the husband by injunction
from proceeding in the Family Court. His Honour acted upon his understanding of the applicable authorities and concluded that although the
Supreme Court of New South Wales would not view the husband's proceedings as being a matrimonial cause,121 the Family Court would hold
otherwise122 and would entertain the husband's application. Accordingly he
felt obliged to grant the injunction as the only way to prevent the imminent
breach of tmst.
In fact Wootten J need not have been so alarmed. The precedents on
which he had relied were in fact decisions on s 87 of the Family Law Act
whereas the agreement in question was sanctioned under s 87 ( 1) (k) of the
old Act. His Honour was not referred to a now well established series of
Family Court decisions123 which hold that the Family Court will not in fact
take jurisdiction in regard to a s 87 ( 1) (k) agreement at all.124 The decision
in Hinchen may therefore properly be regarded as being per incuriam.
Be that as it may the spectre of duels being fought between the Family
Court and the Supreme Courts using injunctions as weapons is not a
development to be welcomed. Hopefully the High Court will resolve this
imminent crisis with due regard to the objectives of the Family Law Act.
4 CONCLUSION
Considerable confusion and overlap in jurisdiction have resulted from
the concurrence of two systems of laws governing the property rights of
married couples. This is due, in part, to a failure by the courts to consistently
define the scope and content of such fundamental legal concepts as the
notion of the matrimonial cause and the role of s 109 of the Constitution. It
is also the consequence of the inability, thus far, of both the State courts
and the Family Court to clearly perceive their appropriate respective roles
within the dual system.
The Family Law Act was enacted with the aim of centralising, so far as
constitutionally possible, litigation between members of a family within the
special jurisdiction of the Family Court. That Court should accordingly
exercise its own jurisdiction so as best to further that objective. It needs
to exploit to the utmost the recovery of jurisdiction lost after Russell v
Russell; Farrelly v Farrelly by generous use of the Sieling injunction, particularly as that device is now available not only to enjoin the parties to the
marriage from pursuing State proceedings but also to prevent third parties,
such as family companies, from consigning a matter to the Supreme Court.
The Family Court can in this way fill the gaps in its property jurisdiction
121 Following
122 Following
123 Penberthy

Ellinas v Ellinas (1979) FLC 90-649.
Carew and Carew (1979) FLC 90-698.
and Penberthy (1977) FLC 90-255; Lakajev and Lakajev (1978) FLC
90-448; Gipps and Gipps (1978) FLC 90-523.
124 This is due to s 87(10) Family Law Act.
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not only pre-divorce, where its powers have only recently emerged, but
also after divorce where previously the federal supremacy was unquestioned.
Moreover the Court can regain that post-divorce supremacy by exploiting
its ability to act upon a foreign divorce and by acknowledging that diffidence
in granting leave under s 44 ( 3) to apply out of time has been a source of
self-inflicted damage. Happily it is reversible. The Family Court should
assume jurisdiction unto itself wherever the facts give rise to a risk of
forum-shopping.
The Supreme Courts, for their part, ought to acknowledge that their own
role is to intervene only when Family Court relief would not appear to be
adequate or apt. To this end Supreme Courts have yet to respond to the
expansions that have taken place in Family Court jurisdiction.
For both Courts to pursue a consistent policy in relation to their own
roles is the first requirement. In addition, that essential concept, the matrimonial cause, will continue to generate confusion so long as both jurisdictions
fail to achieve consistency in their own analyses of that concept and in their
view of each other's proper role. Consistency in the application of the idea
of the matrimonial cause is important. Moreover, it has been argued that a
dispute between two parties over the same property may be treated as a
matrimonial cause in the Family Court and yet may simultaneously be
brought not as a matrimonial cause in the Supreme Court. Accordingly
the utility of the matrimonial cause concept with its attendant logical non
sequiturs as the sole criterion for allocating jurisdiction is questionable. Yet
almost without exception the jurisprudence of both courts proceeds on the
assumption that this is the critical enquiry. It has been suggested that it
would be more profitable to adopt the principle which would seem to flow
from the recent High Court decision in DMW v CGW and that is to regard
State jurisdiction as lost whenever there is an existing federal order in
relation to the same property and to take the position that State jurisdiction
must for the sake of comity yield up, even if it is not lost, whenever a federal
order seems imminent. Sometimes it will indeed be possible for a federal
and a State order to co-exist. In the event that no incompatibility arises the
appropriate court (and in keeping with the objectives of the Family Law
Act that will usually be the Supreme Court) should stay its own process
wherever it would be involved in making an order that confers no tangible
benefits in resolving the ultimate dispute between the parties.
The problem is not a small one, for despite the widespread tolerance of
extramarital cohabitation, most people marry at some stage of their lives,
and despite a depressed economic climate they acquire property. Hopefully
we may yet see a comparatively painless resolution of the problems posed
by dual jurisdiction in relation to property proceedings between married
people.

