PROPERTY LAW FOLLOWING DISSOLUTION OF
MARRIAGE: IS THERE A FUTURE FOR JUDICIAL
DISCRETION?
BY ELLEN GooDMAN*

In response to a recommendation1 of the Joint Select Committee on the
Family Law Act, the Government has announced the appointment of an
ad hoc committee of enquiry to study the implications of introducing a full
matrimonial property regime in Australia. 2 This committee will recommend
whether there should be a fixed set of rules determining the ownership of
property of married persons. Such a set of rules could apply during the
subsistence of marriage, upon dissolution of marriage or both. Adoption of
a set of rules governing property rights during the subsistence of marriage
would displace the ordinary law of property and the special doctrines
developed by the courts of equity as applicable to married persons.8
Adoption of fixed rules governing re-allocation of property upon dissolution
of marriage would displace the discretionary system as applied by courts
exercising jurisdiction under the Family Law Act 1975 (Cth). Since there
is a world-wide movement away from fixed rules determining property
interests during marriage, legislation to this effect is unlikely.4 In any event
it is dissatisfaction with the financial provisions of the Family Law Act,
per se, as well as their implementation, which appear to have furnished
the impetus for a parliamentary enquiry.5 This article, therefore, is confined
to a consideration of matrimonial property law following dissolution.
Two policy objectives underscore the financial provisions of the Family
Law Act; one, to finalise the economic relationship between the parties as
far as practicable,6 and two, to deal with husband and wife as equals.7 The
first assumption is consistent with the underlying rationale of 'non-fault'
divorce legislation which not only facilitates dissolution of marriage but
accepts the reality of re-marriage. The second assumption reflects the

* LLM (Syd); Barrister of the Supreme Court (NSW). The writer acknowledges
the helpful comments made by Mr Justice P E Nygh of the Family Court of Australia
on an earlier draft of this article.
1 Family Law in Australia: A Report of the Joint Select Committee on the Family
Law Act (1980) Volt, Recommendation 36.
2 Statement by the Attorney-General, Sen Deb 1981, Vol 89, 1111.
a These doctrines include the presumption of resulting trust, the presumption of
advancement and the presumption of gift where a wife's income is used by her
husband with consent.
4 0 Kahn-Freund, "Matrimonial Property--Some Recent Developments" (1959)
22 Mod L Rev 241, 245 states that "a glance at the recent comparative surveys [into
statutory systems of community property] . . . must convince any reader that [such
systems] may be a lawyer's dream and a client's nightmare". See also Family Law
Reform Ministry of the Attorney-General, Ontario, Canada 2.
5 Women's Electoral Lobby, Discussion Paper on Reform of Marital Property
Laws in Australia by Means of a System of Community Property (1981), noted
(1981) 55 ALJ 716.
6 S 8 1 enacts that it is the duty of the court, as far as practicable, to make such
orders as will finally determine the financial relationship between the parties to the
marriage and avoid further proceedings between them.
7 This requirement is implicit in s 72 and s 73 which render each spouse liable to
maintain one another, subject to certain conditions, and to maintain any child of the
marriage. See also s 61 ( 1).
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acceptance of the norm of sexual equality. These assumptions are interrelated. Acceptance of the undesirability of burdening a subsequent marriage
with obligations arising out of a prior marriage and the norm of sexual
equality render continuing obligations of support inappropriate. It follows
that currently the preferred mode of resolution of the economic relationship
of divorced persons is by means of a "once-and-for-all" property settlement.
The policy objectives of the Act are not in doubt. Nor is it conceivable that
the objectives of any modem legislation concerning the re-allocation of
financial resources following dissolution would differ. What could, however,
be the subject of change is the present discretionary basis of re-allocation to
a fixed set of rules: rules presumably based on a form of community of
property.
Protagonists of "fixed rule" systems support their position by the
following propositions:
(a) that the present "discretionary" marital property law is unjust in
so far as it fails to recognise equality of the sexes; that this law lacks
predictability and certainty;
(b) that the institutionalisation of some form of sharing of assets
creates a more equitable property law; that such a law declares marital
property rights with fairness and certainty and therefore avoids
litigation.8
It is the purpose of this article to provoke debate on these propositionsa debate not based on theory but on practice. To this end, property determinations under the Family Law Act 1975 (Cth) will be analysed; brief
reference will be made to a "fixed rule" system-the Matrimonial Property
Act 1976 (New Zealand) .9 That Act has as its principal objective the
recognition of the equal contributions of husband and wife to the marriage
partnership;10 to achieve that objective it has instituted a scheme of deferred
property sharing in marriage.11
1 THE SCHEME OF THE FAMILY LAW ACT
In so far as there exists a "matrimonial property" law, two factors
distinguish that law from the ordinary rules of law and equity applicable as
between "strangers"; first, legal and equitable title is not necessarily
irrelevant but may have little significance;12 secondly, rights arising out of
the marital relationship are determined by the exercise of judicial discretion.
That discretion, however, is far from unfettered. Rather, it must be exercised
8 Women's Electoral Lobby, op cit n 5, sections 3.2, 3.14, 4.3, 4.8, 4.11.
9 The Family Law Act became operative 5/1/76; the Matrimonial Property Act
became operative 1/2177.
10 The preamble to the New Zealand legislation states:
An Act to reform the law of matrimonial property; to recognize the equal
contribution of husband and wife to the marriage partnership; to provide for a
just division of the matrimonial property between the spouses when their marriage
ends by separation or divorce, and in certain other circumstances, while taking
account of the interests of any children of the marriage; and to reaffirm the
.
legal capacity of married women.
11 A H Angelo and W R Atkin, "A Conceptual and Structural Overview of the
Matrimonial Property Act 1976" (1977) 7 NWL Rev 237.
12 Crawford and Crawford (1979) FLC 90-647; 5 Faro LR 106. Questions of legal
title could be relevant as evidence of contribution.
.. ·
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by reference to the factors set out in s 7913 of the Act, and by virtue of that
section to s 7514 as well as to s 81.15 There are no statutory rules of
applicability which unequivocally determine which assets are available for
distribution, nor having ascertained which assets are available, the basis for
their distribution. To the contrary, the number and variety of factors to be
taken into consideration in matrimonial property proceedings is frequently
the subject of criticism. It is said that the existence of numerous factors to
be taken into consideration conduces to an arbitrary approach whereby a
judge is free to choose any "factor" or "factors".16 This is an exaggeration,
however. In any property dispute, the financial resources of the parties, or
lack thereof, will determine the factor (or factors) which must be taken
into account to arrive at a decision. At one end of the financial spectrum
where resources are limited, eligibility for social security benefits is a factor
to be taken into consideration; at the other end of that spectrum, recourse
solely to the factors ins 79(4)(a) and (b) will determine the issue.17
What then constitutes the jurisprudence delineating the ambit of the
discretionary power under s 79? The first question posed is: what is
"property" for the purposes of the Act?
2 "PROPERTY"
Section 79 ( 1) enacts that "in proceedings with respect to the property
of the parties to a marriage or either of them, the court may make such
order as it thinks fit ... ".That section relates to the discretionary power of
the court. Section 4 (1) defines "property" as follows:
'Property', in relation to the parties to a marriage or either of them,
means property to which those parties are, or that party is, as the case
may be, entitled, whether in possession or reversion;
It is now settled law that that definition is not confined to corporeal
property.18 Rather the Full Court of the Family Court has affirmed the
view of Goldstein J (as he then was) in N elson19 that the word "property"
in s 4 ( 1) should be interpreted widely without implying any restrictions
from the words "whether in possession or reversion" which follow it. The
definition that commended itself to the Full Court in Dufjw was that of
Langdale MR in Jones v Skinner21 which read as follows:
'property' is the most comprehensive of all terms which can be used,
inasmuch as it is indicative and descriptive of every possible interest
which the party can have.
Below pp 000, 000.
S 75 sets out the factors to be taken into consideration in proceedings instituted
under s 74 for a maintenance order.
15 Above n 6.
16 This "shopping-list" approach has been criticized by J M Eekelaar, "Some
Principles of Financial and Property Adjustment on Divorce" (1979) 95 LQR 253.
See also Ontario LRC, Report on Family Law (1974) Pt IV.
17 In Wand W (1980) FLC 90-872; 6 Pam LR 538, it was held that a claim for
maintenance must be judged in the light of the proposed property order. Bignold and
Bignold (1979) FLC 90-620, 78, 211; 5 Pam LR 97, 104.
18 Barkley v Barkley (1977) FLC 90-216; 1 Pam LR 11,554.
19 (1977) FLC 90-204; 2 Pam LR 11,628.
w (1977) FLC 90-217; 3 Pam LR 11,211.
21 (1836) 5 LJ (NS) Eq 87, 90.
13

14
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The statutory definition does not include assets or interests over which a
party cannot exercise legal or equitable control. Thus that definition may not
be broad enough to cover assets of a company or trust22 or a contingent
future interest such as an entitlement to benefit from a superannuation fund. 23
Yet such an asset may be regarded as a "financial resource" ( s 7 5 ( 2 )(b) )
which the court will take into account when exercising jurisdiction under
s 79. Therefore, as far as s 79 is concerned, what constitutes relevant
"property" can be both wider or narrower than that falling within the ambit
of s 4(1); wider in the sense that entitlements to benefits under superannuation or pension schemes are an "eligibility" which can be taken
into account under s 75(2) (b) (as a financial resource), s 75(2) (f) or
s 7 5 ( 2) ( o), 24 and thus by reference to s 79 ( 4) (d) to a determination under
s 79 (1 ) . Conversely, property under the control of a spouse, such as an
inheritance or gift intended for and used exclusively by one of the parties
during marriage, may not be an asset which falls to be apportioned under
s 79 ( 1) .25 Notwithstanding the fact that no direct order can be made in
respect of such an asset, it constitutes a "financial resource" of the party
entitled thereto.
By contrast, the New Zealand legislation recognises three categories of
property:
(a) Domestic property. This consists of the matrimonial home or equivalent
(ss 2, 11 and 12) plus the family chattels (s 2), less the deductible debts
of the owner spouse (s 20(5) ).
(b) Balance matrimonial property ( s 15). This is constituted by property
which had been commonly owned or used by the spouses, or produced by
their efforts during their marriage ( s 8), again less certain deductible debts
of the owner spouse ( s 20 ( 5) ) .
(c) Separate property ( ss 2 and 10). This is all property of either spouse
which is not matrimonial property and may consist of residual gifts,
inheritances and ante-nuptial property. With the exception that property
acquired after the marriage for the common use and benefit of both
husband and wife is matrimonial property even if it was acquired out of
property owned by either or both of them before the marriage or its
proceeds (s 8(ee)). 26 Therefore, subject to this exception, all property
acquired by either party during the marriage is matrimonial property
(s 8(e) ).
Problems of categorisation have flowed from the need to distinguish
between domestic property (which is subject to equal sharing) on the one
hand and the balance of the matrimonial property and separate property
on the other. The latter category is not subject to sharing at all; balance
matrimonial property is shared equally unless there had been unequal
contributions to the marriage partnership ( s 15). Thus, if it can be demon22 Kelly and Kelly (No.2) (1981) FLC 91-108, 76,802.
23 Crapp and Crapp (1979) FLC 90-615; 5 Fam LR 47.
24 Petterson and Petterson (1979) FLC 90-717; 5 Fam LR 628.
25 W and W (1980) FLC 90-872; 6 Fam LR 538; cf Carter

and Carter (1981)
FLC 91-061.
26 Matrimonial Property Amendment Act 1980. An Act which modifies the law as
stated by the Court of Appeal in Reid v Reid [1979] 1 NZLR 572.
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strated to the court that a chattel is used "wholly or principally for business
purposes", then like money or securities for money, it is excluded from the
statutory definition of "family chattels". Difficulties of categorisation arise
with, for example, a car owned by a business but also used for family
purposes. Similarly, property acquired by one spouse may be prima facie
separate property and yet be categorised as matrimonial property if it has
become property used by the family, provided that use is with the express
or implied consent of the spouse who received it (s 10).27
A necessary first step, therefore, under the New Zealand Act is to
ascertain the existence of the totality of the spouses' assets and to classify
them into one of the three categories. Since equal sharing follows classification as domestic property, the existence of that category has attracted a
large volume of litigation.28 Equal sharing is rebuttable by recourse to s 14
but only where there are "extraordinary circumstances" which would render
equal sharing "repugnant to justice". What constitutes "extraordinary
circumstances" is not defined, thus it has been left to the judiciary to
delineate the ambit of this exception. Not only has there been considerable
litigation with respect to the initial categorisation of property but also
with respect to what constitutes "extraordinary circumstances". Since
"contribution" is a factor to be considered in the allocation of balance of
matrimonial property, that element stands to be considered as well. It is
difficult, therefore, to support the proposition that "fixed rules" do not give
rise to considerable litigation.29
Entitlements to superannuation funds, which have caused difficulty under
the Australian legislation30 are expressly designated matrimonial property
under the New Zealand legislation (s 8 (1)). At the time of distribution
the parties to the marriage may enter into an arrangement or deed of
covenant designed to ensure that the non-contributing spouse receives his/
her appropriate share of the fund ( s 31 ( 1 ) ) . A copy of any such arrangement or deed when served on any manager of a fund binds him to the
Castle v Castle [1977] 2 NZLR 97.
R L Fisher, "Are Husbands Getting a Fair Share?" [1978] NZLJ 375.
29 It is apposite to quote R L Fisher, The Matrimonial Property Act 1976 (1977) v:
M Marc Ancel could well have had us in mind when he said of the French
system before its reform in 1965:
'Matrimonial property law is one of the most developed as well as one of
the most technical parts of the civil law of France. It would be no
exaggeration to say that the French matrimonial law corresponds in some
respects in its extreme complexity and technicality to the law of real property
in England'.
If it has achieved nothing else, the new Act shows that we can foot it with the
French in producing complexity.
30 P Tahmindjis, "The Approach to Superannuation Entitlements in Re-allocation of
Matrimonial Property" in H A Finlay and R Bailey (eds), Property And Finance In
Family Law: Proceedings of the Canberra Law Workshop Ill (1981) 59. The Family
Law Amendment Bill 1981 cl26 seeks to alter s 75(2) (f) of the principal Act by
rendering eligibility to any superannuation fund or scheme a matter to be taken into
account when considering maintenance applications. Similarly, cl 27 of this Bill seeks
to alter s 79 of the principal Act by making a relevant consideration under this section,
the possibility of a significant change occurring in the financial circumstances of either
or both of the parties to the marriage. Such a "change" may occur by reason that the
party to the marriage (a) is a contributor to a superannuation fund or scheme, or
(b) may become entitled to property as the result of the exercise in his favour, by the
trustee of a discretionary trust, of a power to distribute trust property.
27

28
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arrangement notwithstanding the existence of any other rules governing
payment under the scheme (s 31 (3)).
"Entitlement", then, to a share of the property of the spouses under the
New Zealand legislation is by-and-large determined by the categorisation
of the assets-once having categorised the assets, subject to certain qualifications, such as a marriage of less than three years' duration,31 distribution
follows according to the rules laid down by the statute.
In Australia no consequences flow from the mere recognition of the
existence of "property". It is necessary, therefore, to analyse how entitlement
thereto is established, and having established "entitlement", it is further
necessary to ascertain the rules which determine ultimate distribution.
3 "ENTITLEMENT"-FAMILY LAW ACT

Section 79 ( 1) gives the court a broad power to alter existing property
rights. It enacts:
In proceedings with respect to the property of the parties to a marriage
or either of them, the court may make such order as it thinks fit altering
the interests of the parties ...

That subsection is qualified by s 79(2) which states that:
The court shall not make an order under this section unless it is satisfied
that, in all the circumstances, it is just and equitable to make the order.
This proviso does not require the court to take two successive steps in
the decision-making process.32 Rather, it has been held that s 79(2) is to
be read subject to the factors ins 79(4). Consequently, in order to invoke
the discretionary power under s 79 ( 1), an applicant is required to satisfy
the court affirmatively that by reason of one or more of the considerations
set out in s 79 ( 4) it is just and equitable to make an order under s 79 (2) .33
The requirement of "justice and equity" therefore relates to the final order,
not to any threshold requirement.
The factors that the court is directed to take into account when considering
whether or not to make an order under s 79 ( 1 ) altering existing interests,
are as follows:
(a) the financial contribution made directly ... by or on behalf of a
party ... to the acquisition, conservation or improvement of the
property ... ;
(b) the contribution made directly or indirectly to the acquisition,
conservation or improvement of the property by either party,
including any contribution made in the capacity of homemaker
or parent;
(c) the effect of any proposed order upon the earning capacity of
either party;
(d) the matters referred to in subsection 75(2) so far as they are
relevant; and
Matrimonial Property Act 1976 s 13.
v Willett (1976) FLC 90-022; 1 Fam LR 11,242.
and Currie (1976) FLC 90-101; 2 Fam LR 11,307; McDougall and
McDougall (1976) FLC 90-076, 75,356; 1 Fam LR 11,581, 11,586.
31

32 Willett
33 Currie
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(e) any other order made under this Act affecting a party.34
A considerable jurisprudence interpreting this section has been developed
by the judiciary; some general propositions, albeit tentative, can be
formulated.
(1) The "totality" of the assets of the parties can be taken into consideration

Before entitlement to specific property can be established by an applicant
spouse, that property must be "recognised" as coming within the purview
of s 79. It is now settled law that the whole of the assets of the parties will
be relevant. Thus a necessary first step in any property determination is to
identify the nature and, so far as is possible, value of the property of the
parties.35 That property is not confined in any sense to "matrimonial assets".
Indeed "matrimonial assets", the Full Court has stated, is not a concept
known to our law. Any asset of either party or their joint property can be
dealt with by the courts.36 It follows that no part of the property of the
spouses, or of either of them, can be excluded from the jurisdiction of the
court that empowers it to make orders changing the ownership of that
property.
The existence of specific assets having been ascertained, the Court in
some instances proceeds to classify them, either implicitly or explicitly into
two categories.37 In this article, these two categories will be distinguished
and referred to as "non-divisible" assets and "divisible" assets. The former
category includes specific gifts or inheritances received prior to or during
the marriage, provided they have not lost their character as separate
property;38 assets acquired before marriage or (cohabitation),39 again
provided that they have remained separate; assets acquired after separation,
although in some instances funds accumulated during the marriage may be
traceable into after-acquired property. 40 The latter category includes all
residual property acquired by the spouses during the course of the marriage
(or cohabitation) .
Since any asset over which a spouse has legal or equitable control is
potentially divisible any distinction arises however not because of differences
that inhere in the nature of the assets bu~ as a consequence of the fact that
one spouse may be able to establish that he/she acquired a specific asset or
assets without the benefit of any contribution by the other spouse. Further
that distinction is relevant only to curial investigation pursuant toss 79(4)(a)
and (b) which by a spouse to the acquisition of property. Two further
points need to be made:
34 The Family Law Amendment Bill 1981 cl27 seeks to alter s 79(4) of the
principal Act by inserting another sub-section which requires the court to take into
consideration the contribution made by a party to the marriage to the welfare of the
family constituted by the parties to the marriage and any children of the marriage,
including any contribution made in the capacity of homemaker or parent.
35 Pastrikos and Pastrikos (1980) FLC 90-897; 6 Pam LR 497.
36 Carter and Carter (1981) FLC 91-061, 76,489; 7 Pam LR 41, 48.
3 7 The words "divisible" and "non-divisible" assets are used explicitly in Pickard
and Pickard (1981) FLC 91-034, 76,313. By implication the court has used a similar
technique in Wardman and Hudson (1978) 33 FLR 196; (1978) FLC 90-466; 5
FamLR 889.
38 Wand W (1980) FLC 90-872, 75,527; 6 Fam LR 538, 548.
39 Olliver and Olliver (1978) FLC 90-499; 4 Fam LR 360.
40 Matthews and Matthews (1980) FLC 90-887; 6 Pam LR 142.
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(a) The distinction between "divisible" and "non-divisible" assets may not
be as clear cut as has been suggested. What constitutes a divisible asset does
not depend solely on the manner of acquisition of that asset, but also on the
contributions of the parties to the preservation of that asset. Therefore, at
any rate in a marriage of long duration, the relative weight to be attached
to an initial capital contribution diminishes as other facets of marital
contribution become "deserving of attention". 41 For example, in Kimber
and Kimber the husband owned a taxi licence prior to the marriage and
yet the wife was not precluded from claiming a share on the basis of her
contribution to its preservation.42 Even after-acquired property in the form
of an inheritance has been held to be a divisible asset in so far as the
expectations on the part of the spouses were that ultimately this particular
property would be owned by one of the spouses, and it was in the context
of this expectation that the other spouse made contributions towards its
preservation.43
(b) While the initial examination of the court may distinguish between
divisible and non-divisible assets, it does not follow that the non-divisible
assets are of no further relevance to the outcome of the enquiry. To the
contrary, once the court has evaluated the contributions of the parties and
before a final order can be made, the court must address itself to the other
factors listed in s 79(2). By reference to s 79(2)(d), the non-divisible assets
become relevant to a final order insofar as they qualify as financial resources
of the spouse entitled thereto. That statement raises a further issue, viz, the
extent to which "non-divisible" assets which nonetheless constitute a
"financial resource" of a party can be taken into account in a s 79 determination. The Full Court has ruled that the "financial resources" referred
to in s 75 (2) (b) are not necessarily to be equated with the asset or income
from which the benefit is derived. Rather, a financial resource is the financial
benefit, not the capital asset value derived from these assets. Thus, where
a spouse derives financial benefits from assets in whatever form, either to
relieve that spouse of an obligation or to supply some want or deficiency
which would otherwise have to be met from personal funds, then that
person is said to have a "financial resource". 44
It is important to note that a financial resource cannot be added to assets
to which a spouse has a legal or equitable right. Assets represented as
"financial resources" therefore cannot be apportioned as if they were such
assets. Rather, when framing an order the court takes into direct account
the divisible assets and gives "proper weight" to other financial resources.
What constitutes "proper weight" however, remains unclear.'15
Crawford and Crawford (1979) FLC 90-647; 5 Fam LR 106.
(1981) 7 Fam LR 483, 485.
James and James (1978) FLC 90-487; 4 Fam LR 401.
Kelly and Kelly (No 2) (1981) FLC 91-108, 76,803; 7 Fam LR 762, 769. See
also Bailey and Bailey (1978) FLC 90-424, 77,146-77; 4 Fam LR 86, 93-95. Evatt CJ
and Murray J included as part of the "broader financial resources of a party" the
benefits which a party might receive under the terms of a discretionary trust or a
superannuation scheme even in the absence of present entitlement; see also Crapp
and Crapp (1979) FLC 96-615,78,176, 78,183-184; 5 Fam LR 47, 95, 66-67. In Tiley
and Tiley (1980) FLC 90-898; 6 Fam LR 528, the Full Court (Evatt CJ, Emery SJ
and Treyvaud J) treated as part of the husband's financial resources the assets of a
family company and of a family trust which it found was in his "complete control".
45 Kelly and Kelly (No 2) (1981) FLC 9-108, 76,807; 7 Fam LR 762,774.
41
42
43
44
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The Full Court of the Family Court has summed up the situation thus:
It is generally desirable to look at all the assets of each party and the
source of those assets when acting under s 79. There are several reasons
for this. The claim of one party to an order under s 79 transferring or
settling an interest in property or a lump sum, may be based not only
on circumstances relating to the particular item of property in respect
of which the claim is made, but also on factors relating to other
property or on the parties' general financial position. For example, a
wife may base her claim to a transfer of the matrimonial home on
her contributions to the home, on her contribution to the husband's
business, or on other factors arising under s 79(4). The term "property"
where it appears in s 79 must be given a broad meaning where
necessary. It is ultimately a question for the Judge's discretion to
determine whether it is just and equitable to order that an applicant
receive a share in certain property or a fixed sum in lieu thereof.46
It follows that the court, when making a final order, is not required to
make such order against a specific asset or fund but can take into consideration the general financial circumstances of the party against whom the
order is sought. 47 That statement is subject to a proviso: the court must be
satisfied that there are "reasonable possibilities available" to meet the lump
sum order. 48
(2) "Entitlement" to property presupposes "Contribution" to that property

Central to proceedings under s 79 is the concept of past contributions.
Two types of contribution are noted-direct financial contributions
(s 79 ( 4) (a)), and indirect non-financial contributions (s 79 ( 4) (b)). Taken
together, these two paragraphs presume a marriage relationship based on
a division of labour whereby one spouse is concerned primarily with
domestic matters while the other is primarily responsible for the economic
support of the family. Judicial interpretation of s 79 ( 4) has elicited an
intention by the legislature to equate the financial and non-financial
contributions of the spouses.
In Rolfe and Rolfe, Evatt CJ stated:
The purpose of sec 79 ( 4) (b) . . . is to ensure just and equitable
treatment of a wife who has not earned income during the marriage,
but who has contributed as a homemaker and parent to the property.
A husband and father is free to earn income, purchase property and
pay off the mortgage so long as his wife assumes the responsibility for
the home and children. Because of that responsibility she may earn no
income or have only small earnings, but provided she makes her
46 Tuck and Tuck (1981) FLC 91-021,
47 The Matrimonial Property Act 1976

76-219; 7 Fam LR 492, 498.
(NZ) incorporates a similar power:
Under s 33 the Court has power to make a wide range of orders including orders
which may require a spouse to have resort to his separate property to enable
the parties' respective shares in the matrimonial property to be effectively realised.
In particular, under s 33(3)(n) one spouse may be called upon to transfer title
or make a cash payment from his own separate resources. This may be an
especially appropriate remedy where it is thought desirable for one spouse to
buy out the other spouse's interest in an important capital item such as the
matrimonial home or where the other spouse wants to capitalise his interest.
W R Atkin, "The New Regime of Family Property" [1977] NZLJ 81, 81.
48 Kelly and Kelly (No 2) (1981) FLC 91-108, 76,808; 7 Fam LR 762,775.
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contribution to the home and to the family the Act clearly intends that
her contribution should be recognised not in a token way but in a
substantial way. While the parties reside together, the one earning and
the other fulfilling responsibilities in the home, there is no reason to
attach greater value to the contribution of one than to that of the
other. This is the way they arrange their affairs and the contribution
of each should be given equal value. 49
That decision and others such as Wardman and Hudson 50 which refer to
prima facie equal division leaves undecided a further question: are contributions equated irrespective of the type of asset? To assume that both
parties to a marriage who have performed their "normal" role as spouses
have contributed equally to the acquisition or preservation of a matrimonial
home is probably unexceptional. To equate the contribution of spouses to
any asset other than the matrimonial home or similar asset however, is to
circumvent the words of the statute. That statute presupposes a specific
requirement, viz, "contribution" as a determinant of entitlement to, and
therefore distribution of, assets.
In order to establish "entitlement" the court must undertake a systematic
inquiry-an inquiry which will ascertain the respective contributions, or
lack thereof, to the totality of the assets. As a rule the entirety of assets
owned by each spouse are quantified in terms of assets over liabilities.
Those assets can comprise any or all of the following; real property, shares
in companies or partnerships, long service entitlements, entitlements to
superannuation funds and life insurance policies, household and personal
effects.51
It is clear from the foregoing description that there is no separation of
assets into "marital" assets (so-called) and "business" assets. "Indirect"
non-financial contributions are taken into account irrespective of the nature
of the property. That conclusion flows from the premise that the rationale
underlying recognition of indirect contributions is that such contributions
"free" the other spouse to pursue economic activities. Thus, there can be
no logical distinction between indirect contributions which "free" the other
spouse to accumulate marital assets, such as the matrimonial home, compared with the accumulation of business assets. 52
In support of this approach, Nygh J said:
This does not mean, of course, that it is unimportant to look at
specific contributions made to the maintenance of specific properties.
Obviously one could not assess a party's contribution without doing
this. What is wrong, however, is the asset-by-asset approach which
would suggest that a wife, by contributing to the maintenance of the
matrimonial home, has made no contribution whatever to the husband's
acquisition of business assets or even worse, the suggestion that unless
(1979) FLC 90-629, 78,272-3; 5 Fam LR 146, 148.
(1978) 33 FLR 196; FLC 90-466. See also McLeod and Somlo (1976) FLC
90-073; Potthoff and Potthoff (1978) FLC 90-475; 4 Fam LR 267; Crawford and
Crawford (1979) FLC 90-647; 5 Fam LR 106.
51£g Woolley and Woolley (No 2) (1981) 48 FLR 328; 6 Fam LR 577.
52 The Privy Council pointed out in Haldane v Haldane [1976] 2 NZLR 715, that
if the performance of duties in the matrimonial home could be regarded as a
contribution to the matrimonial horne, those activities could by the same logic amount
to a contribution to other matrimonial property.
49
50
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she has actually worked in the business of her husband, she can have
no share in it, even though it represents the only asset divisible between
the parties, because for instance the parties have always lived in rented
accommodation. 53
Contribution, therefore, must be assessed as a contribution to the totality
of the 'assets' .54 Only thus can the court discharge its obligation under
ss 79 ( 4) (a) and (b) to evaluate the contributions made by spouses to
property. That property is described in sub-section ( 1) of that section
as "the property of the parties to the marriage or either of them"-that is,
the entirety of the assets owned by them either jointly or severally. 55
Most relevant to resolving the issue of what constitutes a just and
equitable order is the degree of contribution to the acquisition or preservation
of individual assets. The next task confronting the court, therefore, is the
difficult one of "quantifying" in monetary terms, contribution. It is solely
as a result of such an examination that "marital" and "business assets"
(so-called) may be treated differently by the court; not because of any
difference that inheres in the nature of the asset but as a consequence of
differences in degree of contribution thereto.
For example in Wardman and Hudson, the Full Court suggested that:
in relation to a jointly owned property of parties whose marriage has
broken down or in respect of a property which has been acquired
jointly by such parties as a result of their joint contributions over a
significant period of time ... at least a proper starting point is that
the property upon dissolution of the marriage and the resolution of
the financial issues between them ought to be treated as jointly owned
and ought in ordinary circumstances to be divided equally between
them. This we consider is at least a strong prima facie position. 56
Subject to evidence to the contrary, contributions to matrimonial homes
and similarly acquired assets such as holiday homes, caravans and so on
are apparently equated. If the marriage is of short duration, however, then
the matrimonial home or similar asset cannot be regarded as an asset to
which both spouses have contributed equally. Should entitlement thereto
be in dispute the court looks to the direct financial contributions of the
parties towards its acquisition. 57
In any event, irrespective of quantum of contribution prior to making
an order the court must have regard to the factors in s 75 (2). Thus, for
example, the responsibilities of a parent with custody of a young child would
be a factor which could influence the exercise of the court's discretion,
despite the fact that the matrimonial home, subject of the dispute, was solely
acquired by the other spouse. This applies even in the absence of a claim
for maintenance.58
In Aroney and Aroney counsel for the wife argued that:
Matthews and Matthews (1980) FLC 90-887, 75,600; 6 Fam LR 142, 144.
Albany and Albany (1980) FLC 90-905; 6 Fam LR 461.
55 Wand W (1980) FLC 90-872, 75,526; 6 Fam LR 538, 547.
56 (1978) 33 FLR 196, 202; (1978) FLC 90-466, 77,384.
57 Quinn and Quinn (1979) FLC 90-677.
58 Pastrikos and Pastrikos (1980) FLC 90-897; 6 Fam LR 497.
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(a) no distinction is to be made between business and marital assets, on
the basis that the wife's "indirect" contributions had freed the husband to
pursue his business activities; and
(b) that according to Wardman and Hudson the starting point for any
calculation was the principle that equality is equity. To this argument
Nygh J replied as follows:
it was never intended by the Full Court to put this guideline forward
as a rule of law or as a presumption applicable in all cases. The
principle is appropriate to a situation where the assets of the parties
consist of the matrimonial home together with ancillary assets such as
the proceeds of superannuation or insurance policies which were gained
through savings with a view to support both parties in retirement. It
would also be applicable in a case where the spouses had worked in a
business as a joint venture. But it is of no use in a case such as the
present where the wife was never involved in the husband's business.
She is admittedly entitled to share in the property which he built .up
but not as an equal partner. 59
In Albany and Albany60 the Full Court affirmed that view.
In the result the wife in Aroney, in which dispute marital and business
assets were inextricably mixed, was held to be entitled to 30 per cent of the
totality of the assets of both parties less her separate property.61 Prior to
making that order the court considered the effect of such an order upon the
earning capacity of the husband.ll2 Clearly, irrespective of the nature of the
asset, whether marital or business, entitlement to share in the allocation
thereof is based on contribution.
Further, there is no rule of law or rebuttable presumption that "equality
is a starting point" for division of assets. For that principle to become
applicable there must be a marriage of some duration during which the
assets were acquired or built up, through the joint efforts of the parties. 63
Otherwise, it is only if and when the court has found that the contributions
of the spouses can be equated that the possibility of equal division arises.
Of course, consideration of factors other than the contributions of the
spouses may nonetheless preclude such a division.
So far in this article, re-allocation has been dealt with solely on the basis
of past contributions, termed by the court the "retrospective element" .114
While that is a necessary step in the court's procedure, it may not be
sufficient to discharge the court's obligations under s 79. The purpose of
that section is not only to recognise entitlement on the basis of past contributions, but to provide for the satisfaction of future needs of support. Since
Sanders v Sander,s65 it has been accepted by Australian courts that a property
order may be used as a means of providing for the maintenance needs of
one or other spouse. Before making a final order therefore, the court must
have regard to the factors listed ins 75(2), that is, the "prospective element".
59 Aroney and Aroney (1979) PLC 90-709, 78,789; 5 Pam LR 535, 544.
60 Albany and Albany (1980) PLC 90-905, 75,721; 6 Pam LR 461, 470.
61 (1979) PLC 90-709, 78,790; 5 Pam LR 535, 545.
62 Ibid.
63 Pickard and Pickard (1981) PLC 91-034, 76,314.
114 Sieling and Sieling (1979) PLC 90-627, 78,264; 6 Pam LR 713, 727.
65 (1967) 116 CLR 366, 379 ff.
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(3) A final order takes into consideration the "needs" and "circumstances"
of the parties

Under s 79 the court has to embark on a dual exercise. The first part of
that exercise, which requires the court to determine the value of and contribution to the assets of the parties, has been considered.
The second part of the exercise is to consider the financial resources,
means and needs of the parties and the other matters set out in s 75 (2) so
far as is relevant. 66 Even in the absence of ability to establish a contribution
it may be possible to rely on certain factors arising under that section in
support of a claim to a transfer or settlement of property or a lump sum
settlement.67 An example that comes to mind would be a situation where
early in a marriage one spouse is incapacitated and has few assets, whereas
the other has substantial assets.
Entitlement to maintenance under s 79 is interrelated with property
alteration. Nygh J has summed up the position thus:
the two elements [maintenance and property alteration] ... are complementary. If the wife is under sec 79 entitled to a large property
adjustment, her need for support by way of maintenance is consequently
reduced. If under sec 79 her entitlement is less, it may be necessa_ry
to increase the lump sum allowance to ensure that she had adequate
maintenance. The proper method is to look at the property adjustment
first and see whether this would also satisfy the wife's needs for support
or whether it needs to be supplemented by a lump sum or by periodic
maintenance.68
Different circumstances will determine whether "contribution" or "needs"
are the salient features in a s 79 determination. Where a spouse can establish
that he or she is entitled to be maintained by the other party, the maintenance component is a large factor in that order. If, on the other hand, no
such entitlement can be established, the factors relevant under s 7 5 ( 2) will
be of less significance. Notwithstanding that no maintenance order has been
sought, it is mandatory for the court to consider these factors. 69 The Full
Court has identified several types of situations which can arise in a s 79
determination. In some cases the assets are of such great value that a party's
entitlement on the basis of contribution effectively leaves no outstanding
need or other factors under s 7 5 ( 2) to be dealt with. In other cases, an
applicant who cannot establish an entitlement to be maintained by the other
spouse within the meaning of s 72 may, nevertheless, be entitled to rely on
factors arising under s 75(2) in support of a claim to a share of the property
of the parties greater than that which might result from contribution alone. 70
In yet other cases a party's probable entitlement to an order under s 79 may
still leave a maintenance entitlement within the meaning of s 72. 71 A proper
distinction must be drawn between a "maintenance component" which is
Pastrikos and Pastrikos (1980) PLC 90-897, 75,653; 6 Pam LR 497, 499.
Tuck and Tuck (1981) PLC 91-021; 7 Pam LR 492.
68 Aroney and Aroney (1979) PLC 90-709, 78,790; 5 Pam LR 535, 545.
69 Pastrikos and Pastrikos (1980) PLC 90-897; 6 Pam LR 497.
70 Dench and Dench (1978) PLC 90-469; 4 Pam LN No 39.
71 Anast and Anastopoulos (1981) 7 Pam LR 728, 733.
66
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part of a s 79 order and an order for lump sum maintenance. The former
is a final order and not capable of variation.
In a maintenance application under s 74 the "needs" of the spouse
seeking maintenance on the one hand and the "capacity" of the other spouse
to pay maintenance on the other, are the determinative factors. As far as
s 79 is concerned, the word "need", in the sense of having insufficient means
of support, is not appropriate:
Lack of need per se is not a disqualifying factor against a party under
sec 79 ... sec 79 is much more widely embracing and is largely, but
not exclusively, concerned with past contributions of various kinds to
the marriage and to the assets built up during the marriage as well as
with "need" in a perhaps more indirect manner by virtue of sec 75(2).72
Since the object of this paper is primarily a concern with s 79 property
determinations, an exhaustive analysis of the maintenance provisions is not
indicated. Further reference to Aroney illustrates clearly how the court
deals with the "prospective" or maintenance element within the framework
of a s 79 determination. In that proceeding, prior to making a final adjustment, the court looked at the factors set out ins 75(2) in so far as they
were relevant. Specific factors considered were medical evidence for the
wife which suggested that her health was indifferent. Her capacity to engage
in remunerative work was, therefore, discounted (s 75(2)(a)). Next the court
considered the "standard of living which in all the circumstances is reasonable" (s 75(2) (g) ).73 That, of course, is a relative concept. The needs of
a claimant spouse are assessed bearing in mind the lifestyle of the other
spouse. That is not to say that a claimant spouse can necessarily expect to
continue to be supported in a lifestyle to which he/she was accustomed
during the subsistence of the marriage. Nygh J has stated that:
The rate [of maintenance] therefore should be assessed not merely in
the light of the standard of living to which the parties were accustomed
before separation but also having regard to the current lifestyle of the
husband though at a rate lesser than his, particularly when he is still
actively engaged in his business or profession. It should be a rate
more akin to the rate which a person in that position might look
forward to upon retirement. This makes it necessary to consider both
the needs of the wife and the current lifestyle of the husband. 74
On the basis of the reasonable needs of the wife and the amount required
when invested to yield an income above her personal income to satisfy
those needs, the court arrived at a figure which it considered just and
equitable in all the circumstances. That meant that the wife was entitled to
be put in a position where the totality of her assets would amount to
$210,000 or 30 per cent of the totality of the parties' assets. 70
In some cases an amount representing lump sum maintenance is added
to the amount to which the spouse seeking an order is entitled on the
basis of contribution. Regard must be had to Matthews and Matthews,
however. In that case Nygh J said:
Crawford and Crawford (1979) PLC 90-647, 78,411; 5 Pam LR 106, 110.
Aroney and Aroney (1979) PLC 90-709, 78,790; 5 Pam LR 535, 545.
Woolley and Woolley (No 2) (1981) PLC 91-011, 76,142; 6 Pam LR 577, 586;
cf Tiley and Tiley (1980) PLC 90-898, 75,661.
75 Aroney and Aroney (1979) PLC 90-709, 78,790; 5 Pam LR 535, 545.
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Care must be taken, however, to avoid a cumulative effect, such as
saying that the wife by reason of her contribution should have 60%,
then add 10% for loss of security, and 10% for loss of a share of
income. These various contributions are to a certain extent mutually
reinforcing. The Court cannot arrive at an order which merely adds
up these various considerations, but must arrive at an order which
takes account of these considerations as a whole. 76
To sum up, the final adjustment that the court makes depends to a large
extent, firstly, on the amount of assets. If then the court finds a disparity
in the relative asset position of the parties, or special circumstances such as
ill-health or responsibilities to support another person, an "adjustment" is
made, not on the basis of past "contributions", but by reference to the
particular "needs" or "circumstances" of the claimant spouse. That lump
sum, in lieu of periodic maintenance, is awarded provided that it does not
cause serious hardship to the other spouse or that it does not seriously
interfere with the earning capacity of that spouse (s 79 ( 4) (c)) .77
As Broun has pointed out, under the Act the area for "big discretion" 78
presents itself, prior to final order when the court is required to "adjust"
the property rights of the parties in the light of their past contributions and
yet take into consideration their present and future needs. That final
"adjustment", lacking predictability and certainty, as it clearly does, may
not meet with universal approval. It is illuminating therefore, to study a
New Zealand decision where, pursuant to the fixed rules of equal division,
an "adjustment" on the basis of special needs is precluded.
In Foss the parties had been married for over thirty years and had eked
out a "hard and frugal" existence on a matrimonial homestead (a farm)
valued at the time of the proceedings at $10,000. Curial investigation
focussed solely on the mode of acquisition of this property and the respective
contributions thereto by each of the spouses. On the basis of that examination
and by compliance with the statute which renders equal sharing of matrimonial property the basic rule, the court ordered (according to the respective
contributions of the parties) 60 per cent to the husband and 40 per cent
to the wife. Having made its finding as to quantum and having addressed
itself to the thorny problem of giving effect to this finding, the court
adjourned leaving it to the parties to arrive at the implementation themselves. 79
Such a situation, where there is insufficient finance to pay out the claimant
spouse, throws into sharp relief the problems of fixed rules. Reference to
the "needs" and "circumstances" of the parties under a s 79 application
would have rendered such a result inappropriate.80 While, therefore, fixed
rules have the benefit of certainty, they lack the degree of flexibility which
enables a court to take into account the potential hardship of an outcome
such as that in Foss. Further, since property orders are not modified in
(1980) FLC 90-887, 75,601; 6 Fam LR 142, 145-146.
Kelly and Kelly (No 2) (1981) FLC 91-108, 76,808.
Malcolm D Broun, "Financial Implications of Family Law" (1981) 55 ALI
424, 433.
79 Foss v Foss [1977] 2 NZLR 185.
SO Eg Cantarella and Cantarella (1976) FLC 90-056; 1 Fam LR 11,483. Note too,
Hand H (1981) 7 Fam LR 451, in which the wife was awarded the only substantial
asset of the parties (viz the matrimonial home) on the basis of her need to accommodate herself and some of her children.
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light of the effect that they may have on the "earning capacity" of the
party against whom the order is sought, their implementation is problematic.
A number of questions are posed. Is a claimant spouse better off with the
"certainty" of an order entitling him or her to equal division of property
which the court leaves to the parties to implement, or with a "flexible" order
which is enforceable? Assuming the court is willing to implement the order,
is the "certain" order preferable to an order based on an "adjustment"
which balances implementation of the order with the possibility that
enforcement will deprive one of the spouses of their livelihood? The issue
is of interest to the taxpayer as well. Should the court take into consideration the potential eligibility of the wife in Foss to social security benefits
and leave the husband to his farm, or do the dictates of "equality of
division" demand that both spouses become eligible for social security
benefits? As McCall J has aptly commented on the Family Law Act:
I was at one stage attracted by the idea of introducing a system whereby
rights of parties to a marriage were more clearly defined .... It would
simply be a case of applying some clearly defined principles in an Act
to the sum total of the parties' properties. Attractive as this proposition
may be, however, the more one considers the variety of property,
situations within which it was acquired, and considerations to be taken
into account, the more one appreciates how a rigid system may well
work greater injustices than the present one.81
4 "EQUALITY"-THEORETICAL DISCUSSION
The principal concern of this article has been with practical application
of matrimonial property law. By focussing on implementation it becomes
clear that the jurisprudence developed under the Australian legislation has
led to decisions which balance, on the one hand, the need for certainty
and yet, on the other, retain a degree of flexibility whereby the specific facts
and circumstances of the case can be accommodated. Some comment on
the underlying theory of modern matrimonial property law seems appropriate at this point.
Gray, in his much acclaimed book82 has formulated that theory thus:
this book [has] been concerned with the proposition that on the
dissolution of marriage the law should recognize the presumptive right
of each spouse to half of the value of the "property of the matrimonial
partnership". By virtue of its emphasis upon indefeasible rights
accruing by reason of the past efforts of the spouses, this proposition
is clearly an expresson of the "property" approach and equally clearly
a rejection of the "support" approach.
Several questions are posed by Gray's proposition. Inter alia, whether
egalitarianism "ought" to be the underlying philosophy of matrimonial
property law; if it is conceded that such ought to be the philosophical base,
whether implementation thereof is possible; if it is not possible, then why
not?
81 I W P McCall, "Family Law and Property" in I W P McCall, Family Law and
Property: Three Essays (1980) 13.
82 Kevin J Gray, Re-allocation of Property on Divorce (1977) 279.
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Matrimonial property law based on notions of equal sharing has
developed in response to the harshness of separate property law, as applied
to marital partnerships characterised by role division, whereby one spouse
assumes an "economic role", the other a "non-economic role". Equal
division of financial assets ensures that non-financial contributions to the
marriage are equated with financial contributions.
The first question posed is: "ought" equal division of assets apply?
Application of a rigid equal sharing ethos renders matrimonial property
law at variance with the generally accepted ethos of the community at
large. That ethos rewards "effort", the greater the "effort", the greater the
probability of reward; equal sharing rules reward status irrespective of the
"effort" expended. In private enterprise economies the greatest financial
rewards are afforded the talented, the gifted, the highly-qualified, the
entrepreneurs. In particular, financial reward is related to the degree of
"risk" taken. A homemaker, by contrast has adopted an institutionalised
role devoid of "risk" in the financial sense; the greater the financial
resources of the family unit, the less demanding that role becomes. Therefore,
ought matrimonial property law have regard to "effort" expended or ought
equal sharing apply regardless of effort? That question raises a further
issue, hinted at in Woolley and Woolley.
In reference to the fact that the wife had not seriously engaged in
employment during the course of the marriage, the judge commented that
there "was some dispute as to whether this was at the husband's insistence
or not". 83 Arguably a spouse who has refrained from work, other than of a
domestic nature, because the other has insisted that his or her "place is in
the home", ought to be compensated financially for loss of earning capacity.
To make amends by economic means seems hardly appropriate however,
where the claimant spouse has voluntarily forfeited the capacity to earn. H
distribution of matrimonial property is to reflect equality only, then the
successful entrepreneur in Albany and Albany84 and the mechanical expert
in Reid v Reid85 would be entitled to no greater share of the financial
"fruits of the marriage" than the spouse who contributed but without the
same degree of effort. Similarly, by equating "domestic" and "economic"
contributions, "mixed" contributions such as those of a homemaker who
also earns outside the home, are not rewarded; nor are "domestic" contributions where the effort expended outweighs the "economic" contribution.
Further, as has been pointed out, specific needs are not taken into account
at all.
There is another consideration. The equating of financial and nonfinancial contributions notwithstanding the type of legislation, whether
"discretionary" or "fixed", has a deleterious side-effect insofar as it tends
to perpetuate and institutionalise the present division of labour whereby
one party assumes the domestic role thus "freeing" the other to pursue
economic activities. Bailey comments aptly:
It would indeed be ironic if the social reform undoubtedly effected by
giving financial compensation for homemaking/parenting contributions
(1981) 6 Fam LR 577, 585.
(1980) FLC 90-905.
85 Reid v Reid [1979] 1 NZLR 572.
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served to perpetuate inequality between the sexes in the outside
employment market. 86
If it is accepted that egalitarianism "ought" to be the underlying
philosophy of matrimonial property law, then the question arises: to what
extent is the implementation of that philosophy possible? Consider again
Aroney. In that case the husband was a prominent business man, director
of the Aroney group of companies. His wife, who had not been employed
for the twenty-four years of her marriage, had found part-time employment
on a modest salary.87 As has also been mentioned, the final court order
made on the basis of the husband's financial assets was assessed at 30 per
cent, and in financial terms the wife was left with her separate assets of
$57,000 and entitlement to a further payment of $153,000. Bearing in
mind her need to find accommodation, at the end of a long marriage she
was left with a relatively modest sum; the husband on the other hand,
although with not a great deal more in purely financial terms, was left with
his not inconsiderable earning capacity. The problem inherent in distribution
of financial assets which takes into consideration only tangible property, is
its lack of concern with what in modern society is probably the most
valuable asset that a person can have-the ability to generate income.
Today, wealth is acquired less and less by virtue of inheritances and
relatively more by virtue of qualifications, or entitlements to employment,
government benefits and so on. 88
It follows that to treat "unequals equally" by equal division of tangible
assets does not lead to equality of outcome. 89
Another limitation inherent in modern matrimonial property legislation
flows from the objective of finalising the economic relationship between the
parties. Any alternative to that objective necessitates a return to continuing
support obligations whereby a first family will benefit at the expense of
second and subsequent families. Moreover, whether such obligations be
termed alimony, maintenance or compensation (and that presupposes a
foregone career-opportunity in reality, rather than by presumption) their
effect is the same-to penalize the spouse paying a periodic sum and to
perpetuate dependence in the recipient spouse. The objectives of finality on
the one hand, and equality of outcome in matrimonial property law on the
other, are irreconcilable, given the existence of inequality in earning capacity.
Yet another limitation in achieving the objective of equality in matrimonial property law is the notorious difficulty of "legislating for morality".90
If objectives of equality do not meet with approval by the community,
widespread recourse to alternatives will result. With statutory schemes there
is the possibility of "contracting out" ,91 especially by those who marry for
a second time and are more likely to own property. While it is not possible
86 Rebecca l Bailey, "Principles of Property Distribution on Divorce-Compensation,
Need or Community?" (1980) 54 ALJ 190, 195.
87 Aroney and Aroney (1979) FLC 90-709, 78,784; 5 Faro LR 535, 538.
88 C A Reich, "The New Property" (1964) 73 Yale LJ 733.
89 Ellen Goodman, ''The Development of the Law of Matrimonial Property-An
Historical Perspective" (1981) 16 Aust J of Social Issues 175, 185.
9o Troy Duster, The Legislation of Morality (New York, Free Press, 1970).
91 Yvonne Cripps, "Contracting out of the Matrimonial Property Act 1976" (1978)
9 VUWL Rev 101.
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to "contract out" of the obligations laid down by the Family Law Act,
nevertheless if the prevalence of tax avoidance schemes is any guide, then
presumably "matrimonial property avoidance" schemes may become equally
prevalent.

