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This Report, the responsibility of Professor Ronald Sackville, presented to Prime Minister Whitlam in October 1975, is one of great
significance to the community, the law and lawyers. There is much
that is new in its description of poverty, its methods of investigation
and in the means which it sees as enabling citizens to extricate themselves from the deprivations of poverty. Its practical recommendations
are grounded upon a knowledge of history and the present law and
upon information as to the behaviour of the community and its citizens
made available by other intellectual disciplines beside the law.
Four essential premises underly the report. First that the concept of
poverty extends much wider than the inability to obtain the basic
necessities of life. Second, that inequalities firmly entrenched in our
social structure operate to perpetuate poverty. Third, that the law and
lawyers are capable of providing important impetus to change the
conditions that produce poverty. Fourth, that the elimination of
poverty depends upon poor people having effective power to influence
decisions which intimately affect their lives.
The Report commences with the statement that:
If poverty in Australia is to be eliminated the first requirement is
that all Australians should be entitled to receive an adequate and
guaranteed income.
It adds that the work of the Commission has shown that:
. . . the pattern of deprivation associated with poverty goes far
beyond the inability to pay for decent food, housing, medical care
and other basic needs. Poor people are denied educational and
employment opportunities taken for granted by other members of
the community. They are vulnerable to misfortune, not having
the material or social resources to protect themselves against
emergencies such as unemployment and illness which constantly
threaten. They are subjected to exploitation in the market-place.
They suffer many indignities, not the least of which is being "at
the mercy of the expectations and judgment of those in authority".
They lack the power to influence decisions and processes that
affect their daily lives.1
Lawyers have not always favoured the poor having power to influence
decisions of importance to them. While conceding that in principle a
poor person should have a vote in electing members of Parliament "to

* Judge of the Supreme Court of Victoria.
1 The Report of Commission of Inquiry into Poverty at page 1. This report will
hereinafter be referred to as the "Report".
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whose charge is committed the disposal of his property, his liberty, and~
his life", Blackstone justified the property qualification of eighteenthl
century Britain. The poor, he said, were in so mean a situation that!
they were esteemed to have no will of their own.
If these persons had votes, they would be tempted to dispose of
them under some undue influence or other. 2
The Report recognizes that unless the poor share in the exercise of
power within the community their interests are likely to be insufficiently
protected in both the construction and operation of community institutions. This Second Main Report applies the principle stated in the
preface to all reports contained in the First Main Report of the
Commission:
.
Redistribution of income and services should also be accompanied
by other measures to increase the capacity of poor people to
exercise power, thus enabling them to take an effective part in
decision-making processes along with other sections of the community. Socia-economic status, power and social norms are so
closely interrelated that significant change in one area must be
accompanied by changes in the others. 3
The Report on Law and Poverty considers areas where the law or
its operation contributes to deprivations inherent in poverty. There is
a growing recognition throughout the legal profession of the important
need to overcome the problems of these areas. For example the Underprivileged and the Law Committee, established by the Law Council of
Australia in 1975 is now working on vagrancy and consorting laws,
prisoners' rights, post-arrival programs for migrants and an adminis- ,
trative law handbook.
Much of the law which has a significant impact on those in poverty
also affects many others. There are only a few areas of law that can
accurately be treated as law relating exclusively to poverty. The Report
concentrates on areas where the law or its operation has a substantial
influence on the lives of the poor. This seems a valid approach. An area
may be relevant because it affects the practicability of access by the
poor to legal services. It may be relevant because a section of substantive la\v applies in practice to many poor people, as with landlord and
tenant law, consumer credit law, debt enforcement law, social security
law or the processes of the criminal law. The Report considers the
law impinging on disadvantaged classes which include large proportions
of poor people. The classes studied are migrants, homeless people,
Aboriginals and children.
The Report, while recomnlending sweeping structural changes, takes
Australian society basically as it is, and does not recommend fundamental change in community organisation. It recognizes that the
elimination of poverty requires economic and social changes as well as
legal changes. It accepts that the elimination of poverty will be costly
but suggests that the changes to the law and its operation will represent
a relatively small part of the expense.
I

2
3

Jones (ed.), The Sovereignty of the Law (1973) 73-74.
Reproduced in Report, p. viii.
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Legal Aid in Aust.·alia-Extending Legal Services to Poor People
The Report was written on the background of the Legal Aid Bill
1975 (Cth) which was then before the National Parliament. Under
the Bill the Australian Legal Aid Commission had an advisory role
only, but legal aid services were to be provided by the Commonwealth
through the Australian Legal Aid Office under the general direction of
a Board of Management. The Commonwealth Act which, after a
change of Government, came into operation on 1st July 1977, is the
Commonwealth Legal Aid Commission Act 1977 (Cth). Under this
Act the Commission has an advisory role. It is expected that the
Australian Legal Aid Office will cease to operate and that legal aid
services will be provided by or under the supervision of legal aid
commissions of the respective States and Territories. It is contemplated
that the Commonwealth will fund the provision by State Commissions
of legal aid in the federal area. 4
Although the scheme of legal aid now proposed for Australia differs
in many ways from that proposed in the earlier Bill, the principles for
the provision of legal aid recommended in the Report are of value.
The Report sees two main objectives of the provision of legal aid.
The first is that legal aid should be more readily available to people who
wish to take or defend orthodox legal proceedings and who cannot
afford to obtain legal representation. Involved in this is the taking of
active steps to inform those needing legal aid of its availability, and
steps to overcome ignorance in the community about legal rights. The
other objective reflects the premise that the effective elimination of
poverty depends upon the poor having a practical influence upon
community decisions affecting them. It makes a strong case that legal
aid should not be limited to advising and representing individuals who
are poor but should operate to have the law moulded and adapted to
suit the interests of poor people. T'he point is made that proposals for
law reform do not emerge without some agency to identify the issues
and assist in the process of presentation and that there is no such
agency in Australia representing the interests of poor people. It is
emphasised that when legislative changes are suggested lawyers acting
on behalf of commercial interests often attempt to influence the shape
of the reforms or to resist the changes altogether. The Report says:
This is an entirely proper function for lawyers to perform, and
often has an impact on proposed legislation. Similarly, poor people
should have the assistance of lawyers to present their claims (or
reform or to resist changes that affect them adversely.5
It also stresses that a well-prepared and well-presented case may,
through court decision, mould and affect the law and later decisions.
Decisions in courts of summary jurisdiction as well as decisions of
higher courts have this effect. It mentions that many areas of special
concern to the poor have not been developed in this way. There is
economic as well as legal wisdom in the comment:
4

5

See the note on the Act in (1977) 51 Law Institute Journal 450.
Report 13.
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Vast sums could be spent, for example, on defending persons
charged with vagrancy; it would be preferable to devote a small
proportion of the available resources to prepare a case for repeal
and for the introduction of a more humane system for dealing
with homeless people. 6
Later in the Report it is said that in the majority of vagrancy cases the
principle which is applied in practice, to the disadvantage of the
defendant, is wrong in law.' If this is so, the need for a test case to
clarify and establish the correct principle is obvious.
The Report recommends that schemes of legal aid should provide
representation in Magistrates' Courts where most cases involving the
poor are heard. It recommends that legal advice as well as representation be provided to the poor in all civil cases. An important practical
recommendation is that legal aid offices should open in the evenings to
cater for those unable to attend during working hours. The Report
makes the point that national planning is required to ensure that the
limited resources available to legal aid are put to the best use and that
there is no unnecessary duplication of services. It recommends that
both the controlling bodies and local committees concerned with legal
aid should have substantial representation of non-lawyers to represent
the interests of those entitled to receive legal aid services.
The Report considers and assesses the provision of legal aid through
the private legal profession, a salaried service and local communitybased legal aid services. It establishes that there is a growing need for
a salaried service and for the continuance and extension of local
community-based services. However, if it is correct to read the Report
as implying that these alone should be the growth areas of legal aid
and that the private profession has little to offer in advising and
representing the poor, one must disagree.
The Report is on firm ground in concluding that a salaried service
is necessary to make legal aid available to all who need it. It makes a
strong point that a salaried office customarily handling large numbers
of legal aid cases should be able to build up a body of legal expertise
in areas of special importance to the poor.
The Report emphasises the need for independence and high ethical
standards in a salaried service. There are problems about maintaining,
over the years, an independence from government in a large salaried
service. The suggestions in the Report would not necessarily ensure the
maintenance of this independence. There would be difficulty in recruiting the best salaried lawyers if that put an end to their prospects of
promotion in other areas of public service. The employees of a statutory
corporation are not necessarily immune from the indirect or implicit
pressures of the Government which controls the budget of the corporation. The high standard of independence by salaried lawyers providing
legal aid in Australia so far, does not guarantee the continuance of that
independence in a much larger salaried service over the years.
6Id. 14.
'1Id.279.
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On one interpretation of the Report it seems to take a very pessimistic view of the suitability and capacity of the private profession to
advise and represent the poor and a very optimistic view of that of a
salaried service. In the absence of anything very specific to go on, the
Report appears to see the advantage as being with the salaried service
in its capacity to understand and cope with the problems of the poor,
in its efficiency in handling such cases and in terms of relative expense.
The Report is critical of the absence of non-lawyers from the administration of the schemes of the legal profession and on other aspects of
their administration. It expresses the view that salaried services have a
greater potential for community involvement than the schemes of the
legal profession.
The Report is open to the interpretation that it accepts the continued
involvement of the private legal profession in legal aid, but without
much enthusiasm or expectation. It is hoped that this is not the correct
interpretation. Surely the interests of the poor demand a constructive
and growing involvement in legal aid from the private, profession,
salaried services and local voluntary services. The active enthusiasm of
the younger members of today's profession, for legal aid and law
reform is reflected in the profession's leadership. There is much to be
changed and much to be improved in all areas of legal aid. Any view
that the younger members of the, profession lack the capacity to
understand and cope with the problems of the poor, misunderstands
that substantial and influential sector of the private profession. Younger
members of the profession have been in the forefront of those whose
voluntary efforts initiated and maintain community-based services such
as the Fitzroy Legal Service. The Law Council of Australia, representing the practising profession, in its submissions to the Attorney-General
on the Legal Aid Bill 1975 (Cth), accepted the need for a salaried
service and did not oppose legal aid being available for test cases and
cases to protect the environment, or the Australian Legal Aid Office
recommending law reforms.
It would be harmful to the poor, the legal profession and the community if legal aid developed in a way which reduced the professional
contact between the private profession and the poor and left the poor
to be advised and represented primarily by a salaried service. The
private profession has much to offer towards achieving the broad
objectives which the Report recommends for legal aid.
Poverty and Landlord and Tenant Law
The Report confines its consideration to the problems of tenants of
residential accommodation. It relies on surveys and statistics to demonstrate that substantial proportions of those living in rented accommodation are poor. This portion illustrates the breadth of approach of the
Report and the care taken to ensure that the economic and other
consequences of recommended changes in the law will not harm the
very persons who need assistance-the poorest. The Report avoids the
pitfalls emphasised by Professor Peter Brett:
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Lawyers, who all too often arrogate to themselves the task of
reforming the law (and society with it), seem especially wedded to
a belief in simple linear cause-and-effect relationships. Do you
want to stop people from doing X? Very well, then, enact a
statute to make the doing of X a punishable offence (or a void
transaction); then the doing of X will cease. The simple assumptions contained in this way of thinking have produced some
,
spectacular failures. . . .
I do not for a moment suggest that the task of law reform
should be taken out of the hands of lawyers. Their calling makes
them especially sensitive to the need for it in specific areas. My
point is that they do not at present have a sufficient understanding
of the interaction between the legal system and its environment
of other social systems to enable them to devise appropriate and
effective remedies. They must therefore either develop that understanding-which could well form part of a contemporary
jurisprudence-or call in the assistance of those, skilled in other
disciplines, who have it. Once the remedy has been selected they
can again use their professional skill to cast it into the proper
legislative form. 8
It is recommended that in each State disputes relating to private
residential accommodation be determined by a Residential Tenancy
Board. The Board would have a lawyer as Chairman and two other
members such as a valuer and a layman. The Chairman would not
necessarily be a Magistrate. It seems that the Report, in this and other
parts, gives insufficient weight to the fact and feeling of independence
which flows from permanent appointment to the office of Judge or
Magistrate. With permanent appointment, the unspoken pressures which
can bear upon the lawyer who depends on a government for reappointment at the end of the current term are absent. The Board would be
a specialist tribunal operating promptly and informally. Preferably
its sittings should extend beyond working hours.
Recommended changes of substantive law proceed on the basis that
the present law "which derives substantially from a time when social
conditions and attitudes were very different from our own, is in many
respects unfair to tenants ... ".9
The Report recommends that it should be a statutory term of
residential tenancies that the premises be fit for human habitation
throughout the term and that installations, such as hot water supply
and heating and drainage facilities, be kept in working order. Tenants
should be obliged to keep the premises clean and repair damage caused
wilfully or negligently by them or their guests. The Board should have
power to order landlords to carry out repairs and authorise tenants to
withhold rent and pay it into the custody of the Board pending completion of the repairs.
The troublesome area of security bonds is considered. The amount
of security bond or rent in advance is to be limited to one months'
8
9

Brett, An Essay on a Contemporary Jurisprudence (1975) 44-45; see also p. 87.
Report 59.
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rent. The amount of the security bond is to be paid to the custody of
the Board and to be repaid to the tenant at the end of the tenancy
unless the landlord proves an entitlement. Alternatively the amount
should be held on trust and repaid to the tenant with interest at the
end of the tenancy unless the landlord shows entitlement.
It is concluded that general rent control has little to commend it but
that where excessive rent has been charged the Board should have
power to declare the premises and fix. the rent on current market
values. It is recommended that a landlord should be required to give
a tenant 6 weeks' notice before increasing rent.
A landlord would be restricted to 6 grounds for giving a notice to
quit. A notable omission is the ground that the tenant or a guest has
been guilty of conduct which is a nuisance or annoyance to adjoining
or neighbouring occupiers, a ground much used in the days of general
restrictions on evictions. To save delay in recovering possession the
report suggests that consideration be given to a procedure in which
the landlord could serve a combined notice to quit and summons and
could obtain an order by default in the absence of notice from the
tenant of intention to defend.
The Report recommends changes in some rules of general law which
in their application to residential tenancies often operate harshly
against the tenant. By statute a tenancy is to be terminated in circumstances akin to those in which a contract would be treated as discharged
for breach or upon frustration. A tenant is to be entitled to terminate a
tenancy where the premises become unfit for human habitation whether
through neglect of the landlord or through flood, fire or other cause.
When a tenant abandons the premises during the term of the tenancy
the landlord may now leave the premises vacant and sue for the rent
as it becomes due. It is recommended that the landlord should have a
statutory duty to take reasonable steps to re-Iet the premises and thus
relieve the original tenant of the continuing obligation to pay rent.
The Report recommends that onerous clauses be deleted from the
tenancy agreements of public housing authorities and that there should
be an appeal against discretionary decisions of the authority to an
Appeal Tribunal consisting of a lawyer, a tenant's representative and
another.
Poverty and the Law of Consumer Credit

The Report recognizes that the use of credit and the difficulties it
may bring to poor persons is linked closely with, and interacts with,
their lack of income security. It comments upon the close relationship
between poverty, the aspirations of the consumer society and the
availability of easy credit. It accepts that poor people are affected as
consumers of goods, services and credit by a variety of factors which
they are largely powerless to remedy, including limited education,
language difficulties and uncertain employment prospects. It is also
noted that it is of the nature of credit that the poorest tend to pay the
highest price for it.
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Reforms of the law of consumer credit in Australia were recom-,
mended in 1972 by the Committee of the Law Council of Australia I
in its Report on Fair Consumer Credit Laws10 (the Molomby Report).
The Report on Law and Poverty adopted the main recommendations
of the Molomby Committee. It said:
... [It] is clearly of central importance in considering reform of
consumer credit law and we endorse the Committee's approach.
We have no doubt that implementation of the Committee's recommendations would improve the position of poor consumers, bearing
in mind the limits on the capacity of the legal system to overcome
the financial difficulties of poor people. 11
The Report recommends a number of additional reforms including:
legislation to prohibit discrimination in the granting of credit on the
basis of sex, marital status or race. The recommendations of the
Molomby Report have been discussed in a number of places. 12 Beyond
recording satisfaction as a member of the Molomby Committee that
the Commission of Inquiry into Poverty gave them such strong support
it is not necessary to discuss the recommendations further.

I,

I

Enforcement of Debts
This is an area in which there had previously been virtually no
overall investigation of procedures appropriate to the consumer society
of present day Australia.13
The Report makes the strong point that courts should hold an
examination hearing before permitting judgment on a debt to be
enforced. It suggests that it should be possible for such hearings to be
held outside working hours and they should not be open to the public.
It is recommended that in ordinary circumstances the order to be made
upon such a hearing should be that the debtor pay the debt by
instalments.
It recommends that fines for non-attendance at examination hearings
should be abolished and that imprisonment should be ordered only
where a debtor wilfully and persistently refuses to co-operate in the
examination hearing.
Another recommendation is that the exemption of property from
seizure should be increased and the power of bailiffs to enter premises
and seize goods should be curtailed. Garnishee orders should be made
only after an inquiry into the debtor's means and ability to pay and
only if an instalment order would seriously prejudice the creditor or if
the debtor has persistently failed to comply with an instalment order
Victorian Government Printer, Melbourne, 1972.
Report 110.
12 Baxt and Cullen (eds.), Consumer Credit-The Challenges of Change (1974);
Feltham, "Fair Consumer Laws: Report to the Attorney-General for the State of
Victoria by a Committee of the Law Council of Australia" (1973) 36 Modern
Law Review 174.
18 The Australian Law Reform Commission has since investigated consumers in
debt and debt recovery and in 1977 issued its Report No.6, "Insolvency: The
Regular Payment of Debts".
10
11
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previously made. Employers should be reimbursed for costs incurred in
enforcing garnishee orders.
Noting that about a third of bankruptcies in Australia are for nonbusiness debts, the Report expresses concern that in the usual case
there is no financially practicable means for a consumer debtor to
enter an arrangement or composition with creditors short of bankruptcy. It recommends that such a scheme should be available to wage
earners and should be administered free of charge by the Official
Receiver in Bankruptcy.
It is also recommended that criminal penalties should be imposed
on debt collectors, including "house" collection agencies, guilty of
extreme forms of harrassment of debtors.
Law, Lawyers and Social Security

The Report shows that some thirteen per cent of the Australian
population receive means-tested pensions or benefits. Its recommendations are based on the view that entitlement to income maintenance
should be treated as a right rather than as a privilege that can be denied
or withdrawn without sound reason.
It adds that one consequence of the acceptance of that philosophy
is that lawyers should be allowed to become involved both by providing
general advice and assistance to claimants and by representing them
if they wish to dispute the rejection of a claim. A taxpayer whose
claim to a rebate is denied may resort to an elaborate appeal structure
and use the services of a lawyer. The Report argues convincingly that
a person whose claim for pension or benefit is denied should be able to
do the same.
It cites14 the conclusion of Professor H. Whitmore following his
attendance at social security tribunals in England:
The commonest situation before tribunals-very common indeed
-is that the claimant or party is completely inarticulate. Sometimes he or she is literally trembling before the tribunal. How
justice can be accorded to someone who fails to say anything, or
merely mumbles a few words, I fail to see.l~
At present the Social Security Department discourages the presence
of lawyers and they are not permitted to appear before the advisory
Appeals Tribunals established by Ministerial direction in 1975. The
Report stresses that the participation of lawyers need not be inconsistent with informality and speed in the disposition of appeals. Lawyers
are advocates whose training and experience teach them to take the
course most likely to persuade the tribunal before which they are
appearing. Lawyers worth their salt know that an approach of ponderous formality before a tribunal requiring informality and speed is a
Report 168.
Whitmore, "The Role of the Lawyer in Administrative Justice" (1970) 33
Modem Law Review 481, 485. See also Pett v. Greyhound Racing Association Ltd
(1969) 1 Q.B. 125, 132-133.
14
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most ineffective way of seeking to persuade. Realistically, the Report
suggests that upon discontinuance of the policy of discouraging the
participation of lawyers in social security matters, claimants must be
made aware of the change so that they will not fear disadvantage from
the use of legal services.
The Report recommends the adoption of procedures for the hearing
of claims and appeals which would ensure that principles akin to those
of natural justice would be followed.
It also recommends that a system of appeal tribunals independent
of the department be established by legislation to deal with appeals by
dissatisfied social security claimants or beneficiaries. During 1977, the
Law Council of Australia, a~opting the report of its Underprivileged
and the Law Committee recommended that appeals should go to the
Administrative Appeals Tribunal or to a separate autonomous Appeals
Tribunal to be established by legislation. The case of Green v. Daniels16
in the High Court provides an example of legal issues which may arise
in this area.
The Report also recommends discontinuance of the requirement
that a woman with a child in her care must take all available maintenance proceedings before becoming entitled to a pension. This is
recommended on the basis that there is no evidence to show that the
requirement substantially relieves the burden on the revenue. The
retention of the rule that an unmarried couple living together as man
and wife should not receive more favourable treatment than a married
couple, is recommended because there is no workable alternative to it.
Poverty and the Criminal Justice Process
In this chapter the Report does not make recommendations but
examines the stages of the criminal justice process to identify the
aspects of law and law enforcement which might operate selectively
against poor people. It concludes that poor and disadvantaged people
appear to be disproportionately represented amongst those in prison.
It points to vagrancy laws directed to those with insufficient means of
support and offences of begging as the clearest example of laws
discriminating against poor people. One study shows that of almost
2,000 charged with vagrancy in New South Wales in 1974 about one
third received prison sentences. The Report suggests that there be
further examination of these laws. It also suggests further investigation
of whether a disproportionate number of poor people are charged
with offences, of unfair operation of the bail system against poor
people, whether court procedures fail to protect the interests of poor
persons who are charged, of the effect on poor offenders of sentencing
practices and of factors in prison administration which work to the
disadvantage of poor prisoners and their families.
Migrants and the Legal System
The Report concentrates on the problems of migrants from nonEnglish-speaking countries. It refers to a survey in 1973 showing the
16

(1977) 51 A.L.J.R.463.
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Jercentage of recently arrived migrants in poverty after providing for
he cost of housing, to be twice that of the general population. The
,ercentage would have doubled if migrant wives had not been working.
I~he Report refers to migrants as in a form of limbo-"unable to
:ommunicate effectively with people other than their own countrymen;
tranded in a society whose mores they do not understand and lacking
!ccess to resources at the most basic level of need" .17
It mentions the difficulties facing a migrant who gambles on cards
n a coffee bar or extends his house without a permit and finds that
hings permitted in his own country are crimes here. Often the role of
Jolice in his own country is quite different from their role here. Court
Jrocedures and hearings here are often very different from those in
he country of origin. It is recommended that information concerning
:riminal offences of the type which migrants often contravene in
gnorance, should be made available in languages other than English.
digrants brought to a police station should be given a pamphlet setting
lut relevant citizens' rights in many languages. It is recommended
hat police, prosecutors, magistrates and judges should receive education
lpon the difficulties presented to migrants by the law.
The Report stresses the importance of the availability of properly
lualified and independent interpreters at interrogations and all stages
If legal process involving migrants. The assertion is made that unless it
s virtually impossible to put questions and to elicit replies in English
! trial judge is likely to deny a request to permit the use of an interlreter. This seems to be something of an overstatement of the position
oday. Often counsel calling the witness will choose to have the witness
:ive evidence in English because that is thought to be the most
~ffective way of giving it. Sometimes the problem is that a migrant with
Jride in his command of English wishes to use that language instead
If using an interpreter although that would make the evidence clearer.
The Report recommends the modification of laws which prevent
!nnaturalized migrants from being eligible for professions or occulations. It suggests a review of laws restricting the recognition of
lverseas qualifications.
Iomeless People-No Refuge from the Law
The Report refers to estimates that there are some 3,000 homeless
Jeople living in each of Sydney and Melbourne. It relies on studies
vhich indicate that most of these have little education or work skill
!nd come from unhappy, unstable families. It is accepted that in
ubstance it is the homeless people who are those convicted of vagrancy
~nd public drunkenness.
The Report recommends that vagrancy and public drunkenness should
10 longer be criminal offences. In the absence of those offences it
~ecommends that there be centres staffed by civ'iIians. 18 Homeless or
Report 217.
submission to the House of Representatives Standing Committee on
\boriginal Affairs by the Victoria Police published in 1977 as a booklet, Alcohol
~nd Aborigines, at pp. 7-8 stresses the importance of adequate machinery for
ehabilitation being available before any repeal of the offence of puhlic drunkenne~s.
17

18 The
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drunk persons who did not object would be taken by staff to the centri
for short term accommodation and medical care and reference fo,
further treatment. Persons could not be forced to go to the centr i
against their will. Persons who at present would be liable to convictiol'
for vagrancy or public drunkenness would be arrested by the police ant,
dealt with by the criminal law only if their arrest was justified on th~
basis of the commission of some other offence.
One problem under this system would be that persons sufficientl1i
rational to raise no objection to attending the centre and persons wh(
had passed out would both go to the centre. There would be a hig},
probability that a drunk person not falling into either of these classe~
would be arrested for some street offence and go through a proces~
similar to that now applied to persons charged with public drunkenness,!
The Report recommends that compulsory commitment for treatmen~
for alcoholism should be abolished or, at least, strictly limited.
Aboriginals and the Law
Reports obtained by the Commission and other surveys indicate thal
the Aboriginal population is substantially more likely to be in povert)1
than the general population. The Report accepts that legal reform~
alone will not overcome the disadvantages of Aboriginals. Economi(
changes such as the recognition of land rights are necessary. There i~'
also a need to transfer to Aboriginals power to determine their owr:
future and their relationship with white society.
Investigations by the Commission show that a disproportionatel)1
large number of the Aboriginal population are subject to criminal
sanctions and a very small number use the civil law to their owr
advantage. Most convictions of Aboriginals are for offences againsi
good order, followed by offences against property, with a relativel)1
small proportion for offences against persons or traffic offences.
It is recommended that the Aboriginal Legal Services establish
programs to educate Aboriginals about the operation of the legall
system.
There is reference to the Report of the National Committee or;
Discrimination in Employment and Occupation that there are factort
which have inhibited Aboriginals from approaching the Discriminatior
Committees. 19 This gives an indication of the special steps that arc
necessary if Aboriginals are to have confidence in and to rely on the
rights and protections given to them by the law. The Report notet
that the Aboriginal Legal Services have given Aboriginals confidence
in their ability to defend their position in courts. It encourages the:
trend towards Aboriginal control of these services and recommend~'
that the services retain their separate identity.
It recommends that police receive training to make them aware of!
differences of culture and background and to assist them in theill
19 The Second Report (1974-1975) pp. 7 and 15 and the Third Report (1975-1976~:
p. 12 of the National Committee on Discrimination in Employment and Occu-,
pation refer to continuing difficulty in this regard.
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;ontact with Aboriginals. The Report recommends that Aboriginals
Nithout a thorough grasp of English should have a competent interJreter of his language at all stages from interrogation to trial. Referring
,0 cases where innocent Aboriginals have admitted guilt, the Report
recommends that unsophisticated Aboriginals should only be interrogated in the presence of a "prisoner's friend", that a plea of guilty
made without legal advice should be rejected and that all Aboriginals
~hould be legally represented or have the assistance of a Field Officer
::>r some other suitable person in court.
The Report refers to the position of Aboriginals in country areas
and the importance of the court being obviously independent. It
suggests that steps be taken to ensure that the local policeman does not
act as the clerk of court and that the court is not held in the police
station. It says that in many country areas a substantial number of
charges against defendants generally are heard before honorary lay
Justices of the Peace "who have had little or no legal training and
whose socio-economic background is almost invariably different from
that of the defendants appearing before them".20 The Report states that
"it is particularly important for Aboriginals charged with offences that
the role of lay justices in the criminal justice system be minimised as
far as possible". 21
The repeal of all legislation discriminating against Aboriginals and
consideration of tightening the provisions of the Racial Discrimination
Act 1975 (Cth) is recommended.
The Report recognizes the difficulties of tribal Aboriginals. Some
-actions demanded or condoned by tribal law are offences under the
legal system. For other actions the offender may be punished both
under tribal law and the legal system. It is recommended that an
attempt should be made to restore and maintain the traditional
authority of tribal Aboriginals so that, to the maximum extent possible,
European law is applied in tribal areas only at the request of the
tribal community. There has been recognition by the courts of the
validity of this approach where an Aboriginal offender is a member of
a tribal community.22
Children and the Courts
Among the reasons given for considering children in the Report are
that children without sufficient means of support are under the jurisdiction of Childrens' Courts and that in practice a disproportionate
Report 278.
211d. 279.
22 "The Trial of Sydney Williams" (1976) 2 Legal Service Bulletin 136; "The
Wholesome Precedent of Sydney Williams" (1976) 2 Legal Service Bulletin 141;
"Legal Responsibilities of Aborigines-Wanganeen v. Smith" (1977) 2 Legal
Service Bulletin 327; see also: "Aboriginal Customary Laws: Redressing the Balance"
(1977) Reform, No.3, 25; Alcohol and Aborigines, supra n. 21, 6-7 and "Police
Interrogation of Aboriginals; Judicial Guidelines" (1976) 2 Legal service Bulletin
118.
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number of children appearing before the courts come from poore
families.
Childrens' Courts deal with juvenile offenders but also have {
protective jurisdiction which does not depend upon the commission 0
an offence but upon the child being regarded as neglected or uncontrol
lable. It recommends separation of the criminal law functions from the
welfare functions. This would involve a distinction in most casef
between the underlying cause and its symptom, which is difficult tc
justify in the case of children. In many cases the dominant consider·
ation of the child's welfare would lead to the same decision by the'
court upon the order which it should make, whether the child had
committed an offence or not.
The Report criticises the operation of Childrens' Courts in both it~
criminal and protective jurisdiction. It is recommended that legal aid
should be available to children and that in some cases the child should
be represented separately from the parents.
It is recommended that, while the public remain excluded, the pres~
should be admitted to the proceedings of Childrens' Courts but pro~
hibited from publishing details of cases which could lead to the
identification of the persons involved. This is designed to ensure that
Childrens' Courts are subject to press criticism. It is to be doubted \
whether this limited right to the press would, in practice, lead to I
attendance by reporters.
Another recommendation is that after three years, a person
convicted of an offence by a Childrens' C'ourt should be entitled to
apply to the Court to have the conviction struck out so that it will no
longer count as a prior conviction.
In Scotland and South Australia panels of persons with particular
knowledge of children playa leading part in exercising powers elsewhere
exercised by Childrens' C'ourts. The Report mentions this approach as
worthy of consideration.
It is recommended that where a child is committed as a ward of a
Minister or department, courts should have power to limit the period
of wardship and power to review decisions of the Minister or department concerning the ward.
Assessment of Report
In this Report Professor Sackville and his team have produced for
the Australian community and its lawyers an important social document. They began by establishing research projects which used a wide
variety of techniques to obtain information related to law and poverty.
Discussion papers based on the research projects were released to the
legal profession, legal aid organizations and the public and comments
were invited and considered. Significant law reform today is usually
the result of team effort.
If the laws and processes which are considered in the Report and
recommended for change are tested in the light of whether they involve
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basic legal principle or theoretical legal difficulty, they may seem
unimportant. They are unlikely to light the fires of theoretical legal
controversy. If they are tested in the light of their impact on a
substantial proportion of the community they are obviously important.
The latter test is the one which matters with the community and on
which depends the regard which the community holds for its law.
The Report forcefully demonstrates the fallacy of the apathetic but
long-standing assumption that typically those in poverty are there
through choice or their own fault. Typically they are people ,trapped in
a position in the community where their condition is self-perpetuating
and they regard themselves as having no way out. The Report shows
that they are likely to remain in poverty unless they are given a share
of the power to influence decisions which affect their lives and a
confidence that they can themselves make the decisions and take the
steps to use that power.
The Report points to a way in which Australian lawyers can fulfil
one of their obligations to their community emphasized in the
Declaration of Bangkok in 1965. This declaration of a conference of
jurists from countries of the South-East Asian and Pacific Region
assembled under the auspices of the International Commission of
Jurists stated:
· . . that the Rule of Law requires effective machinery for the
protection of fundamental rights and freedoms ...
· . . that the Rule of Law and representative government are
,
endangered by hunger, poverty and unemployment. . .
· . . that lawyers should be a vital and courageous element in a
developing comnlunity; and that they should always be conscious
of the social, economic and cultural aspirations of the people to
which they should commit their skills and techniques....23
The Report recognizes that its recommendations will need to be
assessed by policy makers before a decision is made as to their
implementation. It adds that:
· . . investigation of the problems of law and poverty has not
ended with the Commission, but has just begun. 24
Further investigation is likely to show that some of the recommendations mentioned in this comment and others not mentioned, do not
recommend the- most feasible ways of achieving the objective of
eliminating poverty. The Report brings together for the first time in
Australia an identification of the main problems, existing information
and much new information and many well considered recommendations
for turning the strength of the law towards the elimination of poverty.
The Report must not remain unread. There is great need for the
implementation of its recommendations or of other recommendations
which later investigation may show to be more effective ways of
achieving its objectives.
23 The Dynamic Aspects of the Rule of Law in the Modern Age (International
Commission of Jurists, Geneva, 1965) 175.
24 Report x.
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In Australia there have been changes in general community attitudes
which have been quite sudden and fundamental. 25 The community
seems now to be at a stage where the vast majority who are not poor
will either continue the concern for the underprivileged, generally
held over recent decades, or will avert their eyes and limit their concern
to their own material wellbeing.
If the majority has real concern for the poor, will it be prepared to
transfer real power to the poor to share in the making of decisions
which particularly affect them? The social health of the community
will be measured by the extent to which reforms along the lines of
those recommended in the Reports of the Commission of Inquiry into
Poverty are implemented within the next decade. The responsibility of
lawyers to playa leading part is obvious. Lawyers unfamiliar with the
Report on Law and Poverty in Australia will hardly be entitled to
claim a familiarity with the operation of their law or their community.

25
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