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The Prices Justification Act 1973-1974 (Cth) represents the first
direct, peace-time, federal intervention in the private sector pricing
process in Australia. 1 The quintessence of the Act is that no company
should charge an "unjustified" price for its goods and services. As the
Act now has the potentiality to affect almost every company in Australia,
it is an opportune time for an examination of the Act and the operations
of its creation, the Prices Justification Tribunal (P.J.T.).
The implementation of economic objectives by use of legal mechanisms is a comparatively new phenomenon in Australia, especially at
the federal level. In the early 1960s, the present Chief Justice of
Australia was instrumental in bringing the structure of markets and
concomitant restrictive trade practices within the sphere of judicial and
quasi-judicial scrutiny with the introduction of comprehensive trade
practices legislation heralding one of the most significant developments
this century in Commonwealth law affecting the conduct of business in
Australia. The statutory encouragement of the most feasible degree of
competition in the various markets existing in the economy has come
to be widely accepted, but a divisive issue has been whether prices
should be subject to review and recommendation by an administrative
tribunal.2 Until 1973, prices in this country were basically the reflex of
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The Commonwealth government has always been able to indirectly affect
prices notably by the use of tariffs and subsidies. S. 51(vi} of the Constitution (the defence power) can support price control in times of declared war,
The Victorian Chamber of Manufactures v. The Commonwealth (Prices Regulations Case) (1943) 67 C.L.R. 335. State governments retain peacetime price
control powers although only South Australia has actively used this power on a
widespread basis in the past 30 years (Prices Act 1948-1974 (S.A.)). In reliance
upon the territories power s. 122, price control legislation exists in the Australian
Capital Territory, see the Prices Regulation Ordinance 1949-1973 which was
resurrected from desuetude (in 1973) by the incoming Labor government. Similar
legislation operates in the Northern Territory (Prices Regulation Ordinance
1949-1973). The federal government, as of right, is able to determine the price of
public sector goods and services that it provides.
2 The case for a prices policy as part of an anti-inflation policy in Australia
has been set out by a member of the P.J.T. in Fels, "The Prices Justification
Tribunal" [1974] The Australian Economic Review 4'74, 23, 23-25. Parmenter and
Webb, "Prices Justification and Microeconomics" [1974] The Australian Economic
Review 2'74, 55 argue that the P.J.T. should take a micro-economic approach to
prices justification rather than directly attempt to influence the rate of inflationa macro-economic variable. A comprehensive economic criticism of government
attempts to interfere in the pricing process is provided by Kleps, "Inflation, Price
Stops and Price Controls" [1973] Intereconomics 146. See also Arndt, "Inflation:
New Policy Prescriptions" [1973] The Australian Economic Review 3'73, 41, 43-44.
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market forces; however, in that year, the newly elected Labor government, pursuant to an election promise, 3 enacted the Prices Justification
Act. Australia thus joined the growing group of western countries that
had sought to mitigate inflation by government restraint on prices and,
as in most of those countries, our government's first step was to
encourage companies to charge only "justified" prices. Also in common
with overseas experience, the government's interest in restraining price
rises moved from prices justification to price control simpliciter,4 but
the government was unsuccessful in seeking price control powers at a
referendum. 5 Nevertheless, in practice, prices justification in Australia
has operated in a manner largely indistinguishable from a system of
price control: to date, 6 companies subject to the Act have not sought to
charge any price above that which the P.J.T. has declared to be justified
in any particular case.
The first part of this article surveys the substantive provisions of the
Act and includes reference to certain constitutional limits on its operation. The novel, non-legal sanctions influencing companies to abide
by P.J.T. decisions are also discussed. Part II consists of a critical
examination of the more important criteria the P.J.T. has used in
determining whether a proposed price is justified. 7 In addition, some
of the controversies that have surrounded the P.J.T. are discussed.
Sources of possible conflict between the Prices Justification Act and the
Trade Practices Act 1974-1975 (Cth) are also canvassed.

I. THE ACT
The Prices Justification Act 1973-1974 (Cth) (hereinafter referred
to as the "Prices Justification Act" or "the Act") came into operation
3 The rhetoric of the Labor Party's 1972 election platform was, inter alia:
"We will exert our power over prices. We will establish a Prices Justification
Tribunal not only because inflation will be the major economic problem facing
Australia over the next three years but because industrial co-operation and goodwill is being undermined by the conviction among employees that the price of
labour alone is subject to regulation and restraint".
4 This tendency is adverted to by Kleps, op. cit. The price restraint programs
in 19 of the 24 member countries of the O.E.C.D. are succinctly summarized in
"Recent Experience of Price Control" [1972] O.E.C.D. Economic Outlook
No. 11, 72.
s It was proposed to alter the Constitution by inserting after s. 51 (xiv),
"(xivA) Prices". The proposed law to effect this addition (Constitution Alteration
(Prices) 1973) was rejected at a referendum, 8 December 1973, with 65.54% of
votes cast being against the proposed alteration.
6 This article surveys the operations of the P.J.T. from its commencement of
activities on 1 August 1973 to 31 March 1975.
7 Extensive reference to the P.J.T.'s reports is made in Part II. In citing the
Tribunal's reports, page references are usually to the pagination employed in the
copies of reports prepared by the Tribunal itself. A private industry subscription
service and one commercial service (C.C.H. Trade Practices Reporter) also
publish some of the Tribunal's reports. A small number of the Tribunal's reports
have also been published as Parliamentary Papers, and where reference is made
to these, P.P. appears after the citation. The method employed in citing P.J.T.
reports is to give the name of the company making the notification, the dealing
number and the date of the Tribunal's report.
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on 1 August 1973.8 Section 6 of the Act establishes a Prices Justification
Tribuna1.9 The character of the Act is largely determined by two sections,
viz section 16 and section 18. Section 16 provides that:
The functions of the Tribunal are to inquire and report to the
Minister, in any case where the Tribunal is required to do so by
the Minister or the Tribunal considers that it is desirable to do so,
whether the price or prices at which a company or companies
(whether a prescribed company or prescribed companies or not)
supplies or supply, or proposes or propose to supply, goods or
services of a particular description is or are justified and, if the
Tribunal is of the opinion that the price or any of the prices is not
justified, what lower price for the supply by the company or companies concerned of goods or services of that description would be
justified.
As the Act contains no guidance as to what constitutes a "justified"
price, this becomes entirely a matter for the Tribunal.
The second pillar of the Act is section 18 which applies only to
"prescribed companies", which are, essentially, companies whose annual
consolidated receipts for the supply of goods and services exceed
$20,000,000, excluding exports, gratis supplies and inter-group transactions (see section 5) . Sections 18 ( 1 ) and 18 ( 2) require a prescribed
company to notify the P.J.T. of any proposed increase in the prices of
goods or services (and the terms and conditions of supply) if the
proposed price is greater than the highest price at which the company
has previously supplied "goods or services of that description in that
locality on the same or substantially similar terms and conditions".
Section 18(2A) imposes a notification obligation on a company where
goods or services have not previously been supplied in a locality (or
have not been supplied on such terms and conditions) and the proposed
price is greater than the highest price (if any) charged elsewhere in
Australia by the company for the supply on similar terms and conditions
of like goods or services.10 The Act offers no assistance as to what is "a
8 The Prices Justification Act 1973 contained a number of instances of loose
drafting, which were corrected by amendments, being largely of form and in
length nearly as long as the original legislation, in the Prices Justification Act
1974. The most potentially serioJ.ls oversights occurred in s. 18 (the notification
section). Upon a strict construction, the 1973 Act did not require the notification
of a proposed price rise if the goods involved had not been supplied previously
for more than 30 days (see now s. 18(2) ). As well, it may have been open to a
company, without having to notify the P.J.T., to increase the price of goods to the
highest price that those articles had been supplied at anywhere in Australia by the
company on similar terms and conditions (see now s. 18(2A) ). Further, the
original penalty sections were unclear as to whether a fiat penalty or merely a
maximum penalty was imposed, with the plain words favouring the former
conclusion although the 1974 amending Act demonstrates that the latter was the
legislative intent (see now s. 18(2B)).
The Prices Justification Act 1974 also broadened the P.J.T.'s functions as set
out ins. 16.
II As at 31 March 1975 the Tribunal was constituted by 9 members, under the
Chairmanship of Mr Justice Williams.
lOAn example of goods <;oming within s. 18(2A) was colour television sets; a
public inquiry determined the justified price for these goods when first introduced
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locality" or what constitutes the "particular description" of goods and
services, but clearly the scope of the terms depends upon the degree of
particularization adopted.11 Until the matter is authoritatively resolved,
the latitude of meaning inherent in both terms could offer a means for
avoidance of the notification requirements. 12
Section 18(2B) provides for the imposition of penalties of up to
$10,000 for any prescribed company that does not notify the Tribunal
of a proposed price rise. In addition, having given the required notice
to the P.J.T., a prescribed company cannot, without penalty (of up to
$10,000), increase its prices as proposed unless: the "prescribed period"
has expired; the Tribunal notifies the company that no inquiry will be
held; or the P.J.T. informs the company of a lower price which the
Tribunal considers justified and the company adopts that price in lieu of
the price it originally proposed. From the date of receiving a notification,
unless the notifying company consents to an extension of time (section
18(4A)), the P.J.T. has 21 days in which to decide whether the company will be required to "justify" its proposed price at a public inquiry.
If a public inquiry is held, the "prescribed period" may enlarge to over
three months. 13 Further, a company subject to a public inquiry initiated
otherwise than on the basis of a notification to the P.J.T. is guilty of
an offence (under section 18A ( 1 ) ) if it increases its prices before the
"prescribed day", which may be more than four months after the P.J.T.
notifies the affected company that it intends to hold a public inquiry. 14
There is an apparent anomaly between the penalty provided for
breach of section 18 (the notification section for prescribed companies)
and section 18A (which relates to inquiries launched by the P .J. T. into
into Australia, Philips Industries Holdings Ltd, Matter No. N 74/2708, 20
August 1974.
11 E.g. each dress in a row of dresses of the same style but made of different
materials and in different colours and sizes could be characterized as goods "of a
particular description".
The P.J.T. has used its power to grant exemptions (s. 18(8)) from the
notification section to overcome problems that retailers and wholesalers dealing
in many goods might have in strictly complying with ss. 18(1), 18(2) and
18(2B).
tll That changes in the quality, or composition, of a good are a substitute for
changes in the price of the good was apparent during the various "Phases" of the
United States "New Economic Policy" to control inflation, commencing in August
1971. For instance, one of the most publicized attempts to evade U.S. price
control regulations came to light when George Meany, the leader of the largest
labour confederation (the A.F.L.-C.I.O.), discovered that his favourite Matzo
Ball soup contained only three Matzo Balls after price control legislation compared to four before it was enacted. The "Case of the Missing Matzo Ball" (as it
became known) vividly illustrates one method of corporate resistance to interference in the pricing system.
13 The provisions under which the prescribed period may be extended are
ss. 18(4), 18(4A), 18(4B) and 18(5). The prescribed period is also potentially
open ended if the Tribunal considers the company whose prices are subject to
justification has provided insufficient information to the inquiry, s. 18(5)(b)(ii),
s. 18A(2)(b)(ii) and s. 19(2).
14 For the determination of the "prescribed day" see s. 18A(2).
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the prices of any company otherwise than in response to a notification).
Section 18(2B) imposes a fine "not exceeding $10,000" for breach of
section 18, however, the penalty provided for breach of section 18A is
"$10,000". The difference in wording suggests that section 18A(1)
imposes a fiat penalty while section 18(2B) merely specifies a maximum
fine. As the conduct prohibited by section 18 and section 18A is
essentially the same-increasing prices pending a P.J.T. inquiry-it is
difficult to appreciate why potentially different penalties are specified.
In all cases, once a company has received the report resulting from
the P.J.T.'s inquiry, the company has 14 days in which to inform the
Tribunal of the price at which it is supplying, or proposes to supply,
the goods or services the subject of the report; otherwise a fine not
exceeding $1,000 may be imposed. 15
In the period 1 August 1973 to 30 June 1974, of the 3,859 notices
of proposed prices which were processed by the P.J.T., 3,356 (87%)
were approved without inquiry on the terms of the original notice. In
421 cases (12%) approval without inquiry was given on the basis of
a substituted notice specifying a lower price increase than that originally
notified. Forty-six notices were considered to require determination of
the justification of the proposed prices by public inquiry.16 When it is
considered that in its first twenty months the P .J. T. had received over
10,000 notifications 17 and that the branch of the Tribunal which adjudicates upon the outcome of the notices had a complement of only 25 as
at 30 June 1974,18 considerable doubt must arise as to whether anything
but a superficial view can be obtained in the 21 days that the Act
allows the P.J.T. to form its attitude to a notice. Before the 1974
amendments to the Act, the P .J. T. was able to use the 21 day period
to attempt to persuade companies to substitute for their original notice
one specifying a lower price that would be approved by the Tribunal
without public inquiry. Sections 18(1)(b)(iii), 18(2)(b)(iii) and
18(2A) (d) (iii) have now formalized this process and allow the P.J.T.
to respond to a notification by serving the notifying company with a
notice "specifying a price . . . that the Tribunal considers to be justified
[for the relevant goods or services], being a price that is lower than
the price specified in the notice by the company". It is reasonable to
postulate that a number of factors may operate to encourage companies
to comply with a "counter offer" from the P.J.T. First, few companies
are particularly anxious to have their pricing policies subjected to a
1s Ss. 18(7), 18A(4). Prosecutions for any alleged breach of the Act can
only be instituted with the consent of the Attorney-General, s. 31 ( 4). Jurisdiction
to hear and determine actions arising under the Act is conferred on the Commonwealth Industrial Court, s. 31(3).
16 First Annual Report of the Prices Justification Tribunal 1973-1974, Appendix
No.2.
17 Totals to 31 March 1975 have been notionally constructed by the author
from P.J.T. releases to the press since 1 July 1974 and the progression of dealing
numbers on notices lodged with the Tribunal, together with the statistics provided
in the First Annual Report of the P.J.T. 1973-1974.
18Jd. 81-82 and Appendix No. 9,
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rigorous public inquiry. Secondly, a public inquiry usually involves a
company in substantial indirect costs. 19 The power of the P.J.T.'s
persuasion in this area may be gauged by the fact that to 31 March 197 5
there had been over 1,000 instances of the P.J.T. approving a proposed
price increase on the basis of a substituted notice proposing a lower
price than that originally notified. 20 As the Tribunal puts it in its First
Annual Report:
approximately 1 in every 9 notices received to 30 June 1974 has
been subsequently amended or substituted with notices for lower
price increases. Substitution or amendment normally arises in
circumstances where the Tribunal has formed a prima facie opinion,
on the basis of its evaluation, that a lower price than that proposed
by a company would be justified. When this has occurred the usual
procedure has been for the Tribunal to discuss the position with
representatives of the company concerned. In most cases agreement
has been reached on a level of price increase that is acceptable to
the Tribunal and to the company. The Tribunal regards this area
of its activities i.e., the substitution of amended (and lower) price
notices in lieu of those originally lodged, as a very important aspect
of its operations and a very useful adjunct to the jurisdiction relating to public inquiries-which, because of the time involved with
each inquiry, are necessarily limited in number. 21
However, had companies failed to be persuaded by the Tribunal, the
only other method it has for reducing a proposed price increase is by
instituting a public inquiry to determine whether the proposed price is
justified. With the Tribunal having held only about 40 public inquiries
in its first 20 months, hundreds of public inquiries in a similar period
would be beyond its resources or capacity as presently constituted;. yet
the P.J.T. could well be faced with such a prospect if companies were
to seek to embarrass the Tribunal by refusing to substitute their original
notices and thus cause the Tribunal to become over-burdened with
public inquiries.
Given that it is the size of the company, and not the quantum effect
of a proposed price rise that determines whether notice has to be given
to the P .J. T., section 18 ( 8) of the Act allows for companies either
individually or as members of a specified class to be exempted, either
in whole or in part, from the notification procedure called for by the
Act. This relieves the P.J.T. of what would otherwise be the intolerable
See n. 90 infra.
The coercive effect of the costs imposed by a public inquiry was explicitly
recognized by Professor Reddaway, (a former member of the U.K.'s former
National Board for Prices and Incomes) who was seconded to the P.J.T. as a
consultant for two months in mid-1974. With regard to this area of the P.J.T.'s
operations, the Professor said: "The job of the P.J.T. is to be selective in the price
applications it investigates. Inherently, any company which does not agree with
the Tribunal's assessment of what its price rise should be incurs a severe penalty
in lost revenue if the application goes to public inquiry. Because of this the P.J.T.
is in a position to effectively penalize companies which don't toe the line," The
Age, 27 August 1974, 9 (emphasis added).
21 First Annual Report of the P.J.T, 1973-1974, 31.
19
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administrative burden of having to process every increase in the price of
a screw or bolt etc. sold by a prescribed company. By 31 March 1975
over 2,000 exemptions had been granted.
Notwithstanding that the terms of exemptions are carefully drafted to
take account of the specific circumstances of the company involved,
several distinct categories can be discerned. 22 In particular, exemptions
granted to wholesalers and retailers are often upon condition that, for
example, "the company concerned does not increase its gross profit
margin . . . without notification to and approval by the Tribunal". 23
The Tribunal's covert interference with profits will be returned to later. 24
Constitutional Aspects of the Act
It is generally a demonstrable proposition that where an Act seeks to
affect the behaviour of a corporate body, breach of the desired behaviour
will incur a penalty. However, this proposition is only partially correct
in the case of the Prices Justification Act, for constitutional reasons not
only derogate from the Act being able to penalize companies for charging "unjustified" prices but also prevent the Act from applying to all
companies.
Although its title is somewhat equivocal, the preamble accurately
summarizes the strict (and limited) purpose of the Prices Justification
Act, viz "An Act to make provision for the holding of Inquiries into
Prices charged or proposed to be charged for the Supply of Goods or
Services in Australia". While compa ies are required to submit both to
the procedures that may lead to an i quiry and any inquiry that is held,
it is beyond the constitutional com etence of the Commonwealth to
control prices and therefore to requi e that companies charge for goods
only those prices determined by the .J.T. to be "justified".
The requirements the Act lays do n derive most support from section
51 (xx) of the Constitution, the "co porations power". Indeed, without
the High Court's recent elucidation (in the Concrete Pipes case) 25 of
the ambit of the corporations power, it is doubtful whether an act such
as the instant one would have been nacted. Nonetheless, the Act rests
primarily upon a constitutional po er the interpretation of which is
still shrouded by some uncertainty. The terms of the Act as drafted
also may allow it to derive additi nal support from the trade and
commerce power (section 51 (i)). s the determinations of the P.J.T.
relate to goods traded both interstate and intrastate, other substantive
issues for determination in any challenge to the Act may be whether
the corporations power (or the trade and commerce power) can support
22 S. 18(9) requires the terms of exemptions to be published in the Gazette
(and few issues appear which do not contain the details of several exemptions).
The Tribunal has categorized the principal grounds of exemptions, First Annual
Report of the P.J.T. 1973-1974, 34-36 and Appendix No. 4.
2 3 First Annual Report of the P.J.T. 1973-1974, 71. An example of a typical
exemption granted to a retailer (The Myer Emporium Ltd) is provided in
Appendix No. 6 of the Report.
24Jnfra p. 383 ff.
25 Strickland v. Rocla Concrete Pipes Ltd (1971) 124 C.L.R. 468.
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the prices justification process in respect of goods traded interstate and
whether section 92 of the Constitution is relevant to resolution of the
issue. With regard to goods traded intrastate, the validity of the prices
justification procedures would have to depend on the corporations power
alone.
The Act applies only to companies. The term "compftny" is defined
(in section 3 ( 1 ) ) as a body corporate that:
(a) is a foreign corporation;
(b) is a trading or financial corporation incorporated under the
law relating to companies in force in a State or in a Territory
forming part of Australia; or
(c) is a holding company of a body corporate of a kind referred
to in paragraph (a) or (b).
The definition reflects the Act's reliance on the corporations power, but
this in itself raises an interesting question as to the application of the
definition. In the Concrete Pipes case, Menzies J. adverted to the
problems that may arise when the same subject matter is covered by two
placita, but where one placitum gives the Commonwealth a more
restricted power than the other. 26 Such a problem is raised when it is
considered whether the provisions of the Act apply to banks and
insurance companies: numerous arguments suggest they do not. Notwithstanding that a bank could, with little difficulty, be characterized as
a "financial corporation", (a subject matter with which the Act is
substantially concerned), there is strong dicta in the Bank Nationalization Case that, as a matter of interpretation, banks are not within the
class of corporations referred to in placitum (xx) because they are
expressly provided for by placitum ( xiii) _27 Insurance companies are
expressly provided for by placitum ( xiv). Though of course not
recognizable judicially, the antecedents of the Act contain no suggestion
that the legislature did not intend to encompass banks and insurance
companies. By way of comparison, the problem under discussion does
not occur in the Trade Practices Act, section 4 of which defines "financial corporation" as being "a financial corporation within the meaning
of section 51 (xx) of the Constitution and includes a body corporate
that carries on the business of banking or insurance as its sole or
principal business". While it may be difficult to categorize bank interest
Id. 507.
Bank of New South Wales v. The Commonwealth (1948) 76 C.L.R. 1, 256
per Rich and Williams JJ.: "If pl. (xx.) was intended to apply to banks, the
Commonwealth Parliament would thereby acquire legislative powers over State
banks from which it is expressly excluded by pl. (xiii.). It was contended that
the placita could be reconciled by implying an exclusion of State banks from
pl. (xx.), but to do this would require the insertion at the end of this placitum
of some . . . words . . . . We can find no justification for such an implication,
and in our opinion the placita can only be reconciled by applying the maxim
generalia specialibus non derogant, and by regarding corporations which are banks
as placed in the separate category expressly provided for by pl. (xiii.) and therefore as corporations outside the generality of the classes of corporation referred
to in pl. (xx.) ."
26

27
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rates as the price of goods or services, 28 the banks provide a wide range
of services at a charge. Given that the P.J.T. in the Berger Paints
inquiry29 considered the availability of interest free loans to a company
as a relevant factor in justifying the price of a good or service, the
banks, holding several billion dollars in non-interest bearing deposits,
could have considerable difficulty justifying any charges-at least to
the P.J.T.
In any case, it is very doubtful whether several of the banks are
subject to the Act because of another drafting quirk. The Act's reference
to corporations is qualified by the clause "incorporated under the law
relating to companies in force in a State or in a Territory forming part
of Australia". Thus it is submitted that banks and other companies
incorporated by special Acts of Parliament (rather than under the
Companies Acts) are not within the definition of "company" .30
Psychological Enforcement
For the constitutional reasons mentioned above, the Act contains no
sanctions to enforce compliance with the determinations of the P.J.T.'s
inquiries. Instead, there has been a reliance on psychological coercion,
with the retributive devices carried by bodies other than the P.J.T.
Thus the government has clearly stated that any company defying the
decisions of the Tribunal would lose government business and be
subjected to a government sponsored publicity campaign indicating that
the company was charging unjustified prices. For their part, the A.C.T.U.
and various unions have warned that any company not complying with
the P.J.T.'s decisions would be penalized by the imposition of "blackbans" and various other devices of an unpleasant nature to corporations.
As the Tribunal's registrar has put it, "if a company decided not to
accept the recommendation of the Tribunal it would face consumer
reaction, hostility of private citizens and opposition from trade unions". 31
So far there has been no publicized instance of a company defying the
Tribunal.
Given that the implicit costs of facing a public inquiry before the
P.J.T. are considerable,32 it is worthwhile to canvass some possible
reasons why companies have voluntarily subjected themselves to such a
body interposing itself in the pricing process. Various hypotheses have
been advanced and tested. 33 A theory implicitly acted upon in some
government pronouncements is that companies will co-operate with the
28 Bank interest rates are already indirectly controlled by the Reserve Bank of
Australia.
29 Berger Paints (Australia) Pty Limited, Matter No. N 74/4082, 11 November
1974.
so E.g. The Bank of New South Wales and the Commercial Banking Company
of Sydney.
31 Daily Telegraph, 8 January 1974, 6.
32 See n. 90 infra.
33 The author's treatment of this area has been influenced by a limited circulation paper published by the RAND Corporation: Alexander, "Prices and the
Guideposts: The Effects of Government Persuasion" (1973).
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P.J.T. to avoid losses which would result from withdrawal of business by
a displeased government. This requires an affected company to be
vulnerable to such action, vulnerability being most likely to occur where
a company possesses some market power. Market power is also a
factor in a related hypothesis which emphasizes that some companies are
susceptible to persuasion to act responsibly "in the public interest", in
particular, companies that are not faced with something approaching a
competitive market have the discretionary ability to further the public
interest (as defined by the government) at the expense of profits. The
supporters of the Act have also indicated that they expect public
opinion to induce companies to comply with the P.J.T.'s reports. In
respect of this influence, it has been postulated that the possibility of
adverse publicity would most strongly influence companies whose profits
depend on public attitudes towards them, with the level of advertising
being the most satisfactory indicator of this variable. Thus one would
expect companies selling consumer goods to be most influenced by
threats to influence public opinion against them. A less perceptible, but
nevertheless important, factor that may be promoting companies'
compliance with the Act is the role that expectations play in the
decisions of companies in concentrated industries. A scintilla of this
influence was revealed when, after a P.J.T. report that no price increase
could be justified for W.D. & H.O. Wills,34 all other cigarette makers
reversed their previously announced intentions to seek price increases.
Further, once one company in an industry submits itself to the P.J.T.,
oligopolistic uncertainty could be reduced for competing firms if they
too surrender their prices to P.J.T. scrutiny. Although it is too early to
devise an ex post theory to fully explain companies' coercion by nonlegal devices, on an a priori basis it would be reasonable to conclude
that all the above factors are of some influence in the current Australian
experience. Indeed, in the sphere in which the Act operates, the possibility of the effective imposition of substantial de facto economic
sanctions is probably a far more effective force encouraging the corporate
section to abide by the P.J.T.'s decisions than if there had been any
provision, in the Act, of formal penalties for charging "unjustified"
prices.
II. THE P.J.T.'s DECISIONS

The major portion of this part of the article examines some of the
more important criteria that the Tribunal has used in carrying out its
function. The criteria are necessarily to be found in the P .J. T. 's reports
of public inquiries, and although such reports result from only about
one notification in a hundred, they are the most reliable guide to the
P.J.T.'s approach in determining what constitutes a "justified price" in
any particular case.
34 W.D. & H.O. Wills (Australia) Limited, Matter No. N 74/1891, 29 August
1974.
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The Reports
Despite some early contradictory remarks on the subject,35 the P.J.T.
has resolutely and repeatedly rejected allowing its reports to become a
set of binding precedents. The P.J.T. has insisted that its function necessarily requires that it have a fully discretionary power to decide what
are the appropriate considerations upon which to base its decisions both
generally and in any particular case. In the first B.H.P. report, the
Tribunal supported its conclusion on this matter by pointing to the
absence in the enabling legislation of any criteria for it to apply in
deciding whether a proposed price was justified.36
Notwithstanding the absence of any theory of precedent imposing a
rigorous cohesion on P.J.T. decisions, as they grow in number, it is
easier to discern the various criteria which the Tribunal has considered
of importance. Unfortunately, the style of the P.J.T.'s reports somewhat
impedes this search.
The Tribunal's reports usually adopt a standard format. After the
details of the notification and a summary of the company's submissions,
there frequently comes an extensive narrative description of the company
involved (and sometimes even of the industry of which the company is a
part).37 This is generally followed by an examination of the merits of the
company's case, most often with the analysis being compartmentalized by
reference to topics such as "costs", "cost increases", "efficiency", "productivity" and "profitability". The Tribunal's criticisms of the company's
case are set out in various degrees of detail and a conclusion is reached,
often with considerable abruptness. Even where the Tribunal expresses
disapproval of certain aspects of a company's submissions, there is often
a regrettable resort to vague, non quantitative observations.38 In addition,
35 In an early statement, the P.J.T.'s registrar was reported as saying ''There
are a great many things to be gained from public inquiries in terms of case law
and precedents", The Age, 12 January 1974, 19. Cf. the views of an assistant
registrar in the same period-"One public inquiry doesn't lay down the basis for
any other companies within an industry", The Bulletin, 16 February 1974, 17.
3 6 The Broken Hill Proprietary Company Limited and Australian Iron and
Steel Proprietary Limited, Matter No. N 73/7, 10 October 1973; P.P. 209/73, 5.
The role of the P.J.T. may be compared to that of the Price Commission of the
United Kingdom, where the legislature has not delegated the determination of a
"justified" price to a statutory body, but instead, has determined this matter
itself by enacting a code enumerating precisely the circumstances in which prices
may be increased. The Price Commission is thus left with the purely mechanistic
task of deciding whether any price rise application passes the statutory litmus test.
The role of the U.K. Price Commission is succinctly summarized in the first
B.H.P. report, op. cit. 8.
37 E.g. In Blue Circle Southern Cement Limited, Matter No. N 74/3855, 29
November 1974, nine pages (25%) of the report is given over to a discussion
of "the cement industry", with a further three pages describing "the company".
38 E.g. "We are inclined to say that at least some regard in setting prices ...
should be paid to .. .'', The Australian Estates Company Limited, Matter No. N
74/3936, 10 December 1974, 11 (emphasis added); "some deduction should be
made in the increased wages cost sought to be recovered by the Companies",
W.D. & H.O. Wills (Australia) Limited, Matter No. N 74/1891, 29 August 1974,
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especially with regard to the amount of a cost increase the P.J.T. considers a company should "absorb", the complete lack of any arithmetic
calculation inexorably leads to a report often taking on an unnecessarily
arbitrary character. 39 Not only do such foibles in the reports lead to
disquiet on the part of many of those directly affected, but also the
invariable failure of the reports to synthesize quantitatively the factors
leading to the conclusion presents considerable practical difficulty to
those attempting to discern what the P.J.T. considers to be important
criteria and the significance it attaches to each. Of course, looking at the
matter strictly, the Act requires the P.J.T.-rather than the readers of
its reports-to be convinced as to what constitutes a justified price in
any particular case. In addition, where a company is allowed to present
part of its evidence in camera, the Tribunal is necessarily able to make
only very general comments on such submissions.
However, in spite of the foregoing problems, the major criteria that
the P.J.T. has adopted in making its determinations can be identified.
General Criteria-an Overview
As noted by the P.J.T. in its First Annual Report "the determination
of net cost increase has been an approach adopted by the Tribunal in
most inquiries ... ".40 Essentially, the method employed is to determine
what element of a cost increase was "unavoidable" and then to consider
whether the company should ''absorb" any part of the increase because
of such factors as its productivity and profitability. Further, when companies first come before the P.J.T. they cannot necessarily rely on their
existing price level as being a "justified" base from which to argue for
an increase, as the Tribunal stated in its early public inquiries that it
16 (emphasis added); "The Tribunal considers that a major part of the $1.74m.
claimed by the company ... should in this instance be disallowed", Carlton and
United Breweries Limited, Matter No. N 74/1825, 9 April 1974, 16 (emphasis
added); "We appreciate the basis upon which the Company relies in submitting
this item amongst cost increases ... but do not agree that the full amount should
be allowed as a cost", The Cascade Brewery Company Limited in respect of
Tasmanian Breweries Pty Ltd, Matter No. N 7411674, 19 April 1974, 8-9
(emphasis added); "Although some part of this decrease may reflect the effects of
the downturn in economic activity, rather than a long term productivity improvement, we do not necessarily accept that this part should be fully ignored for that
reason . . . . We have not fully accepted the claims insofar as they are based on
operating losses incurred in respect of certain particular [sic.] newspapers", John
Fairfax and Sons Limited and Associated Newspapers Limited, Matter Nos. N
74/3176, N 74/3177 and N 74/3305, 13 September 1974, 38-39 (emphasis added).
39 E.g. "the Company should pass on some of the fruits of the productivity and
efficiency measures which it has successfully put into practice", Arnotts Limited,
Matter No. N 7412534, 13 September 1974, 15; "In all the circumstances we
regard the additional wage costs as unavoidable. However, regardless of the
method by which the additional wages were imposed, we consider that the Company should absorb a proportion", Brick and Pipe Industries Limited, Matter No.
N 7412009, 5 August 1974, 7 (emphasis added).
40 First Annual Report of the P.J.T. 1973-1974, 56.
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"must be satisfied that the relationship between costs and prices was an
acceptable one at the beginning of the period of review". 41
In considering the justifiability of a proposed price rise when a company primarily relies on cost increases, the P.J.T. has considered the
following criteria to be relevant:
namely whether:
(a) the cost increases were known to have occurred rather than
merely expected;
(b) such increases were unavoidable;
(c) such increases could be offset by greater efficiency;
(d) sufficient accounting allowance was made for the effects of
improved productivity on costs and whether in general the
benefits of improved productivity were being sufficiently passed
on to the consumer;
(e) the price increase is justified having regard to the profitability
of the company including the return on investment. 42
The Tribunal noted that the above criteria "are of a general nature and
should not be applied in a rigid or mechanical way". 43 The same set of
criteria were amplified in the second B.H.P. inquiry, 44 where the
Tribunal also indicated that even if a cost increase satisfied other
criteria, it may still not be taken into consideration if the P.J.T. were of
the view that the increase was not, in the circumstances, an "allowable
cost". 45
Most company submissions are now prepared so as to highlight their
claimed compliance with the above criteria. 46 However, in the first
public inquiry, B.H.P. had to devise its argument without knowing how
the P.J.T. intended deciding what price was justified.47 B.H.P. therefore
sought to justify its proposed prices by reference to a number of tests
and the legacy of this approach remains, despite the P.J.T. caveat that:
"We prefer to regard them [the tests] as indicators rather than criteria
... and the appropriate indicators and the attention paid to them must
necessarily vary from case to case" .48 "The Cost Increase Test" was, in
41 Australian Paper Manufacturers Limited and Cellulose Australia Limited,
Matter No. N 73/62, 24 October 1973; P.P. 247/73, 11.
42 General Motors-Holden's Pty Limited and General Motors-Holden's Sales
Pty Limited, Matter No. N 73/770, 21 December, 1973, 58-59.
43 Ibid.
44 B.H.P. and A.l.S., Matter No. N 74/1637, 28 March 1974, 43-48.
45 /d. 43. Advertising expenses were stated to be a cost that would not necessarily be considered allowable.
46 The Information that the P.J.T. suggests companies send it in support of a
notification reflects a concern with the criteria outlined: see First Annual Report
of the P.J.T. 1973-1974, Appendix No. 11.
47 The P.J.T. did circulate a memo, on its proposed activities to prescribed
companies in July 1973. The memo contained a paragraph on matters that could
be relevant in an inquiry and also set out the forms the P.J.T. uses: see First
Annual Report of the P.J.T. 1973-1974, Appendix No. 10.
48 B.H.P. and A.I.S., Matter No. N 73/7, 10 October 1973; P.P. 209/73, 5.
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effect, the progenitor of the Tribunal's present criteria that only unavoidable cost increases can be passed on in higher prices. B.H.P. also relied
upon a "Comparative Prices Test" which involved looking at prices
charged in similar circumstances by efficient overseas producers. The
Tribunal's treatment of the test in the inquiry was inconclusive, but the
P.J.T. was more forthcoming in the Alcoa report where it stated that it
was not an unimportant consideration that the domestic price was above
that prevailing for similar goods in a number of other countries. The
Tribunal considered it "desirable that local prices should not advance
unless it is quite clear that in all the circumstances such a course is
'unavoidable' ".49 However, in the South Australian Brewing Company
inquiry the P.J.T. was reluctant to make interstate price comparisons
without comprehensive knowledge of how other companies determined
their prices.60
In a limited number of cases (e.g. steel and petroleum products'
prices) any change in prices can have a significant effect on the economy.
In its first public inquiry, the P .J. T. emphatically stated that the effect
of a proposed price increase on the community is a "vital consideration"
and in appropriate circumstances may be of "almost nverriding importance".61 Application of this principle can place companies in an unenviable position in that their price rises may be cut back because of factors
which are usually entirely, beyond their control. For instance, in the first
B.H.P. inquiry one of the Tribunal's reasons for disallowing the proposed price was "the psychological effect of an increase upon other
price setters and the fact that it might wrongly be taken by some
enterprises to set a pace for their own price changes or notifications".62
The justification for preventing a company effectuating rational decisions
because of the perceived irrational response to them by others is difficult
to detect or appreciate. If other enterprises do adopt an incorrect pace
in their notifications, this is surely a matter for the Tribunal to remedy
when the occasion arises, and not a reason to effectively penalize
economically significant companies whose proposed prices are otherwise
justified. Regard for the general economic ramifications of its decision
also came to the fore in the Mayne-Nickless inquiry, where one reason
the Tribunal relied on for not allowing all the company's wage increases
to be passed on into higher prices was a desire to influence other
companies to resist wage claims more strongly.03
The Mayne-Nickless report also contains a significant insight into
the Tribunal's attitude to wage increases. While space does not permit a
detailed discussion or analysis of all the criteria that the P .J. T. has
49 Alcoa of Australia Limited, Matter Nos. N 74/1180, N 74/1484 and N
74/2596, 16 August 1974, 24.
60 South Australian Brewing Company Limited, Matter No. N 73/883, 16
January 1974·. Even after several other inquiries relating to the brewing industry,
the Tribunal indicated that interstate price comparisons assisted only "a little
more", Carlton and United Breweries Limited, Matter No. N 74/1825, 9 April
1974, 18.
li1 BH.P. and A.I.S., Matter No. N 73/7, 10 October 1973; P.P. 209/73, 5, 7.
o2Jd. 14.
as Mayne-Nickless Limited, Matter No. N 74/2532, 2 August 1974, 23, 26.
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resorted to, its attitude to wages and profits when determining what
constitutes a justified price is particularly noteworthy.
P.J.T.'s Attitude to Wage Increases
In recent years, a growing number of wage increases have been
achieved by voluntary negotiation and agreement between the unions
and employers. Where such an agreement seeks to vary an existing wage
award, provision exists for the Conciliation and Arbitration Commission
to make a "consent" award or order. Section 28(2)(c) of the Conciliation and Arbitration Act 1904-1973 (Cth) provides that the Commission is to issue such an order unless it would not be in the public
interest. Against this background, Mayne-Nickless made a settlement
with its drivers and, despite the arguments of interveners, the Commission made a consent order. The company relied, inter alia, on the cost
consequences of the consent award to support a price rise. The P.J.T.
adopted the attitude that it should examine the nature of the wage
increase notwithstanding the Conciliation and Arbitration Commission's
issue of the consent order. Such an approach is not too exceptionable
when it is considered that the Commission looks at the public interest
chiefly with regard to the method by which the parties reach their
consent agreement. Apart from its own attitude to the public interest,
the criterion that the P.J.T. relied on was a concern that it must be
"certain that the increased costs encountered by the companies were
'unavoidable' and not above an acceptable level for our purposes".54 In
applying this criterion to the consent award before it, the Tribunal considered that the most recently arbitrated wage for the class of worker the
subject of the Mayne-Nickless agreement represented the maximum
amount of a negotiated wage that could be used to justify increased
prices.SG The Tribunal's attitude in the Mayne-Nickless inquiry differed
considerably from its earlier approach in the second B.H.P. inquiry,
where, in respect of a consent award, it had said "to the extent that
[the wage increases] were approved by the Industrial Commission of
N.S.W. we are not prepared, on the information before us, to go
behind the Commission's approval and say the amounts agreed upon
were unreasonable". 66
Since the Mayne-Nickless decision, widespread concern has been
expressed at the possible ramifications of the P.J.T.'s approach to
consent awards. 57 Indeed, earlier this year the President of the Conciliation and Arbitration Commission, Mr Justice Moore, identified the
64

/d. 23.

SG The Conciliation and Arbitration Commission had awarded, by consent, a
$25.40 wage increase to Mayne-Nickless drivers. The P.J.T. looked at a contemporaneous decision of Queensland's Industrial Conciliation and Arbitration Commission which had awarded drivers under a similar award a $16.00 p.w. wage
increase. The P.J.T. then stated that it was ''not satisfied that increases in wages
beyond $16.00 per week could be regarded as a justifiable reason for raising
prices", Mayne-Nickless Limited, Matter No. N 74/2532, 2 August 1974, 25.
66 B.H.P. and A.l.S., Matter No. N 74/1637, 28 March 1974, 12-13.
57 Not only industry has been critical. The Treasurer (then Mr Crean) publicly
stated that "Any tendency [by the P.J.T.] to treat all wage settlements reached
without arbitration as in the nature of sweetheart agreements and not allowable
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effect the P.J.T.'s attitude has had on business-union relations when he
observed that the movement towards conciliation by unions and
employers, which had been "fairly obvious" before the Mayne-Nickless
decision, had now been halted. 68 Such a result has occurred because of
the failure of the P.J.T. to clearly state what constitutes an "unavoidable" negotiated wage increase. The Mayne-Nickless decision indicates
that relevant arbitrated awards generally set the maximum amount of
a negotiated award that can be characterized as an "unavoidable cost".
This conclusion has been strengthened by the P.J.T.'s observations in
subsequent inquiries; for instance, it congratulated Tooth & Company for
being guided by arbitral dicta, 59 while a portion of W.D. & H.O. Wills'
wage increases were disallowed because the company, in setting increased
wage levels had "done so in a manner . . . conducive to the creation of
demands for even further increases". 60
The P.J.T. was faced with the logical corollary of its Mayne-Nickless
decision in the A. & K. inquiry, where that company sought to justify
a higher price by reference, inter alia, to the cost ($1.49m) of its first
large scale strike for many years, which it claimed was a result of
insisting on having its wages increased only by arbitration. The P.J.T.
evaded resolution of the problems raised. 61
A number of reasons may be advanced as to why it is possible that
in the future the P.J.T.'s attitude to negotiated wage increases will gel
more easily with the role of the Conciliation and Arbitration Commission, which is still resolutely encouraging conciliation as its primary
task. 62 First, the Mayne-Nickless inquiry could be distinguished as a
case sui generis, being a decision primarily designed to encourage wage
restraint at a time when many were calling for such action to stop a
"wage spiral". Secondly, a company coUld attempt to convince the
P.J.T. of the benefits that may be derived from orderly negotiation
between unions and management; for example, not only are there
usually major costs saved by harmonious industrial relations, but also
companies often agree to increase wages as either a reward, or incentive,
for greater employee productivity and efficiency. Nevertheless, the P.J.T.
has done little to dispel the uncertainty which has caused many companies to be hesitant in increasing wages by negotiation. Mr Justice
Williams, speaking ex curia, has discussed the P.J.T.'s approach to wage
and salary increases. His Honour revealed that if the increased wage
costs would be manifestly unfair. It could have effects on profits, which ... could
have damaging economic consequences, particularly in the long run", Australian
Financial Review, 4 November 1974, 7.
Sydney Morning Herald, 11 February 1975, 8.
Tooth & Co. Limited, Matter No. N 74/3246, 18 October 1974.
6o W.D. & H.O. Wills (Australia) Limited, Matter No. N 74/1891, 29 August
1974, 16.
61 Australian & Kandos Cement Holdings Limited, Matter Nos. N 74/3491 and
N 74/3465, 14 November 1974, 8. The Tribunal simply stated "We do not
consider this claim would be justified in this case".
62 Mr Justice Moore, Sydney Morning Herald, 11 February 1975, 8.
68
119
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rise was contested by the employer and settled by arbitration, it would
be accepted without scrutiny as an unavoidable cost. However, if the
wage increase was not obtained through arbitration, the circumstances
surrounding the negotiations would be closely examined to ensure that
the negotiations were genuine and also to assess whether the wages
agreed upon were "unduly high". His Honour observed:
In my opinion circumstances which would justify and might even
require the Conciliation and Arbitration Commission to certify a
consent award or agreement under the terms of the Conciliation
and Arbitration Act might not necessarily warrant the increased
costs being passed on in full into prices. 63
Being faced with uncertainty as to the allowability of negotiated
wage increases, one can appreciate the corporate sector's preference for
arbitrated wage settlements which are certain to be classified as
"unavoidable" cost increases: unfortunately, such a short term preference
is likely to have a long-term deleterious effect on the community by
operating as a clog towards conciliation in the wage-fixing process.

Profits and the P.J.T.
Whenever the P.J.T. determines that the justified price for a product
is lower than the price a company had proposed, the profitability of that
company is inevitably affected. Apart from this indirect influence that
the Tribunal has exerted on profits, it also has chosen to directly concern
itself with corporate profitability, chiefly by using the level of profits as
a factor in determining what cost increases a company should "absorb".
It is the P.J.T.'s influence on profits that recently has incurred the
greatest amount of criticism. 64
The second B.H.P. inquiry resulted in the P.J.T. making significant
statements on its attitude to profitability and has had the practical
consequence that in order to justify a price rise companies need to
"justify" their profits. The Tribunal indicated that it would examine a
Australian Financial Review, 9 October 1974, 9.
As corporate results were announced in December 1974-March 1975, a growing number of companies ascribed to the P.J.T. at least partial blame for decreased
profits. Some of the leading companies whose reports fired a salvo at the P.J.T.
were: Rothman's of Pall Mall (Australia) Ltd, Wakefield Investments Ltd,
Australian Pulp & Paper Mills Ltd, Carlton and United Breweries Ltd, Amatil
Ltd, W.R. Carpenter (Holdings) Ltd, Tooth & Co. Ltd, J. Gadsden Australia Ltd,
H.C. Sleigh Ltd, Cadbury-Schweppes Australia Ltd, Alcan Ltd. Further, the P.J.T.
came to have vocal detractors even among the ranks of the political party that
created it, notably in the form of Mr Jack Egerton, senior vice-president of the
A.L.P., who in one statement said, inter alia, "There is a limit to the number of
academics Australia can carry and we seem to have reached that level. Unfortunately, it is also true that business has lost confidence. One of the contributing
factors is the P.J.T. It seems that the Tribunal needs careful consideration by the
Government. In the first place, the Tribunal makes price increases respectable and
removes the responsibility from employers to a Government tribunal. It penalises
the efficient employer and encourages the inefficient. It encourages companies to
show a loss and it is quite possible companies would maximize their losses. The
Prices Justification Tribunal performs no meaningful task and should be abolished." Australian Financial Review 15 January 1974, 1.
63

64

384

Federal Law Review

[VOLUME

6

company's profits and would not automatically assume that they were
currently at the "right" level;65 the P.J.T. also spoke of the approach it
would adopt "in assessing what level of profits might seem to be
justified". 66 With such statements, the distinction between a Prices Justification Tribunal and a Profits Justification Tribunal has become somewhat blurred.
One method often used in considering whether a particular company's
profit is justified has been to compare it to a relevant industry or
industry generally. The comparisons are extensive. For instance, in
characterizing Arnotts' profits as "well above average", the company's
profits were compared to the Tariff Board figures for manufacturers of
food products and manufacturers as a whole. 67 However, the P.J.T. has
always been aware of factors which may detract from the usefulness of
inter-industry profit comparisons, with perhaps one of the most difficult
to assess being the degree of risk inherent in a particular undertaking.
Further, with success, profits which once rewarded the taking· of risk
may imperceptibly become profits protected by "high" barriers to entry.68
Differences in accounting methods are also a force militating against
the utility of inter-industry comparisons, especially as more large companies are changing their accounting principles so as to preserve their
capital in real terms. 69 B.H.P. is a case in point. In the first inquiry, the
P.J.T. stated that it had "no quarrel with the principle of 'accounting
for inflation' for the purposes of internal management and to prevent the
distribution of profits which are more apparent than real". 70 In the
third public inquiry concerning B.H.P., the Tribunal indicated it
accepted that, "in the main", B.H.P.'s accounting methods were appropriate. The P.J.T. went on to state the general principle that there
should not be too much preoccupation with the calculation of the most
appropriate accounting ratio. 71 Nevertheless, the P.J.T. remained equivocal in its approach, devoting four pages of its report to making "adjustments" to B.H.P.'s accounts, chiefly in an attempt to demonstrate that
the Company's return on steel making was not as low as claimed-but
if B.H.P .'s original results were computed by "appropriate" means, it
appears to have been an exercise of dubious validity for the P .J. T. to
produce another set of figures by the use of different methods. However,
the P.J.T. had no compunction in adjusting B.H.P.'s calculation of the
return on funds employed (0.5%) so as to eliminate a $176m. revaluation of assets (which made the return 3.64% ). This series of "adjustments" is particularly difficult to justify given that generally the Tribunal
has accepted the proposition that profits should be compared to capital
B.H.P. and A.I.S., Matter No. N 74/1637, 28 March 1974, 49.
Ibid.
Arnotts Limited, Matter No. N 7412534, 13 September 1974, 11-12.
The varying interpretations that can be put on above "average" profits
(apropos risk or barriers to entry) is well illustrated in W.D. & H.O. Wills
(Australia) Limited, Matter No. N 74/1891, 29 August 1974, 21-24.
611 E.g. CSR Limited adopted depreciation accounting as from 1 April 1974.
7° B.H.P. and A.I.S., Matter No. N 7317, 10 October 1973; P.P. 209173, 9.
71 B.H.P. and A.l.S., Matter No. N 74/4808, 12 December 1974, 21.
65

66
67
68
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invested. 72 The Tribunal also substituted depreciation at tax allowable
rates (instead of the "appropriate" method B.H.P. had used) so that
the final figure for return on capital became 8.9%. After the foregoing
manipulations, the Tribunal blandly concluded that while the profits
were below the average for industry, "the adjusted ratios reflect a
rather better picture of profitability than that indicated by the figures
used in the Companies' reports on the financial results for the steel
section over the past two or three years". 73
The size of the companies that are required to make notifications to
the Tribunal usually allows for goods to be identified as the products
of a particular division of the company. Thus profitability can be looked
at from two more angles, that of the division and also of the company
overall. An inquiry relating to B.H.P. again provides a leading case,
wherein the P.J.T. stated that:
From the viewpoint of efficient resource allocation, it might be
right to separate out the product group: steel. However, in considering the companies' submissions as to the reasonableness of the
prices of their steel products, we are, in our opinion, bound also
to take some account of their overall profitability. 74
However, fears that the Tribunal was prepared to tolerate the economically unjustifiable practice of cross-subsidization of activities within a
company were dissipated in the Shell inquiry where the Tribunal
acknowledged that:
If a company is unable to recoup additional costs associated with
the production of certain products from the sales of those products
it should not, unless very special circumstances apply, recoup such
costs from sales of other goods or to other consumers. 75

Apart from the use of comparisons, the Tribunal has also found that:
It is useful to pay regard to profits from three points of view,
namely in their relationship to the goals of: ·
(a) efficient resource allocation and optimum growth;
(b) price-stabilization; and
(c) equitable income-distribution. 76

Although the P .J. T. noted the potentiality for conflict between the three
criteria, it is more significant that they reveal the virtually unlimited
latitude the Tribunal allows itself in carrying out its appointed task.
As noted earlier, the P.J.T. has covertly adopted a profits justification
role. For instance, one reason for almost halving B.H.P.'s first proposal
72 E.g. W.D. & H.O. Wills (Australia) Limited, Matter No. N 74/1891, 29
August 1974, 23. The P.J.T. interest in profits as a return on funds employed can
also be seen in the type of information it suggests accompany a notification, see
First Annual Report of the P.J.T. 1973-1974, Appendix No. 11, para. 10(c)-(e).
73 B.H.P. and A.1.S., Matter No. N 74/4808, 12 December 1974, 20.
74 B.H.P. and A.1.S., Matter No. N 73/7, 10 October 1973; P.P. 209/73, 9.
75 Shell Australian Securities Limited, Matter No. N 74/42, 3 May 1974, 45.
76 B.H.P. and A.1.S., Matter No. N 74/1637, 28 March 1974, 48.
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for a price rise was that "The risk involved in the steel industry section
is not high and therefore a lower rate of profit can be justified for that
section". 77 A consistent approach was adopted when B.H.P. next
sought to increase prices: the P.J.T. acknowledged the B.H.P.'s profits
on steel making were "low", but noted that the price increase it had
determined "would enable that level of profitability [anticipated as a
result of the first enquiry] to be maintained. If the Companies' estimates
prove to have been unreasonably pessimistic it may be necessary to
review our assessment in the future". 78
As to the evaluation of new investment proposals, in discussing
B.H.P.'s use of a "New Investment Test" in the first inquiry, the Tribunal indicated that it accepted the usefulness of the discounted cash
flow approach. in investment analysis, but concluded that the test was
not sufficient, of itself, to justify a proposed price variation. One reason
advanced in support of this conclusion was that the Tribunal had no
power to ensure that the investment for which any price· increase was
granted would in fact take place. 79 But such a contention is only formally
correct, because the P.J.T.'s power to initiate, at any time, an inquiry
into the justification of an existing price could easily be used to ensure
that if a company reneged from a proposed investment project, the
"justified" prices for its products would be altered to reflect the new
situation.
The Tribunal's early attitude to profitability evidenced an imperfect
conception of the investment process. To reduce the level of a compari:y's
profits is not merely to alter the results of earlier actions by the company, for apart from the reward function of profits, they also. have a
dynamic dimension in which they operate as a key factor in determining
the level of future investment. Furthermore, the P.J.T. has shown little
appreciation that every corporate investment decision also involves a
financing decision as to how the funds to be invested are to be raised.
To finance any new investment, one alternative open to a company is to
produce the required funds, or a part thereof, from increased revenues.
A common and self-evident method of increasing revenue is to increase
prices.
In the first A.P.M. inquiry, counsel assisting the Tribunal argued that
the company's proposed price increase was intended to generate funds
which could be obtained in the capital market. The company replied by
emphasising the need to maintain a proper balance between debt and
equity.80 The dilemma was not resolved, as the Tribunal considered that
77
78

79

B.H.P. and A.I.S., Matter No. N 73/7, 10 October 1973; P.P. 209/73, 14.
B.H.P. and A.l.S., Matter No. N 74/1637, 28 March 1974, 62.
B.H.P. and A.l.S., Matter No. N 73/7, 10 October 1973; P.P. 209/73, 12.

so The relevance of attempting to find a "proper" balance (or "gearing")
between debt and equity in a company's financial structure is predicated upon
the theory that there exists an optimum financial structure for any company.
The traditional learning that there is a debt/equity ratio that minimizes the
weighted average cost of capital and maximizes the value of the firm has been
challenged by Modigliani and Miller, whose seminal work is "The Cost of
Capital, Corporation Finance and the Theory of Investment" (1958) 48 American
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"it would not be helpful to take the discussion further at this stage". 81
In its report regarding a notification by Alcoa, the P.J.T. observed,
inter alia, that "the question does arise as to whether or not expansion
plans must be financed in whole or in part by revenue obtained through
higher prices". 82 While the P.J.T. chose not to answer its own question
in that inquiry, its First Annual Report contains the significant observation that "In general the Tribunal does not allow companies to finance
capital expansion from increased prices ... ". 83 Indeed, the Report stated
that since all companies which come before the Tribunal are necessarily
large ones, "the onus is on the company to show that funds for expansion cannot be secured from the capital market". 84 The Tribunal, by its
reluctance to allow higher prices to provide new funds for investment
effectively diminished the attractiveness of one financing alternative open
to prescribed companies. Of course, an alternative to generating funds
by higher prices is to increase sales at the existing price; but paradoxically, the P.J.T.'s repeated criticisms of advertising expenditures has
adversely affected the willingness of some companies to use this method
to encourage increases in sales. Though the criticisms were directed at
particular companies' advertising policies, 85 the general terms in which
the reproaches were delivered has caused many companies to be reluctant to undertake any advertising which could be regarded as nonessential.
From the foregoing examination of the P.J.T.'s attitude to profits, it
should come as little surprise that the Tribunal's views on the investment
process have been described by a noted economist as "quaint",86 while
doubtless some company executives have been moved to more profane
utterances.
Economic Review 261. Modigliani and Miller modified their initial hypothesis in
a number of subsequent articles to be found at (1959) 49 American Economic
Review 655 and (1963) 53 American Economic Review 433. A more recent
article has postulated that the Modigliani-Miller hypothesis may be supported oil
even more realistic assumptions than those originally propounded, Stiglitz, "A
Re-examination of the Modigliani-Miller Theorum" (1969) 59 American Economic Review 784. The whole debate requires an excursus into a complex area of
the theory of business finance; Pierson and Bird, Business Finance (1972) Part
III, contains a useful examination of the financing decision, not only in theory
but also as practically possible in Australia.
8 1 Australian Paper Manufacturers Limited and Cellulose Australia Limited,
Matter No. N 73/62, 24 October 1973; P.P. 247/73, 13.
82 Alcoa of Australia Limited, Matter Nos. N 74/1180, N 74/1484 and N
74/2596, 16 August 1974, 23.
83 First Annual Report of the P.J.T. 1973-1974, 67.
84 First Annual Report of the P.J.T. 1973-1974, 62.
85 Advertising expenditures are the P.J.T.'s normal example of a cost that may
not be "allowable", as distinct from unavoidable, e.g. B.H.P. and A.1.S., Matter
No. N 74/1637, 28 March 1974, 43. Significant statements by the Tribunal on its
attitude to advertising are to be found in the following reports: Lever & Kitchen
Proprietary Ltd, Matter No. N 74/1766, 15 May 1974; Colgate-Palmolive Pty
Limited, Matter No. N 74/3502, 30 October 1974.
86 Hogan, "The Prices Justification Tribunal and Economic Policy" ( 197 4)
Bank of New South Wales Review, No. 13, 10, 13,
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The increasing inappropriateness of the P.J.T.'s attitude to profits in
a worsening economic situation prompted even the Prime Minister to
take the unusual step of writing to the P.J.T. emphasizing the importance
of companies being allowed an adequate return on their activities. The
text of the Prime Minister's letter, dated 12 November 1974 was, in
part, as follows:
I am writing at this time to convey to you officially the concern in
which the government regards the present economic situation
particularly in relation to private investment and employment.
. . . I emphasise the complexity of the problems facing us and
the fact that rapid inflation is now accompanied by rising unemployment and a falling away in private investment on which economic
growth and continued prosperity greatly depend.
I also refer to the particular problem that, in considering new
investment projects, businesses are concerned about the prospect
of maintaining worthwhile returns, not just in the immediate future,
but over the whole life of the investment concerned, subject to
normal market risks.
I therefore undertook to write to you indicating the government's
view that in the present economic circumstances, the Prices Justificcation Tribunal should give particular attention to the problems of
sustaining and stimulating an adequate level of private investment
and of maintaining rates of return on capital which will induce the
new investment required to maintain economic growth and employment87 [emphasis added].
That the letter's message was appreciated by the P.J.T. was
revealed on 12 December 1974 when the report resulting from the third
public inquiry concerning B.H.P. was published. The Tribunal unequivocally stated that it was important that "prices should be set on a basis
which will give the Companies some incentive to proceed on the
understanding that their investment in necessary new capital would not
go unrewarded". 88 How the P.J.T. would apply such a principle in
practice was not fully revealed, as the company had based its case on
cost increases rather than a desire to increase profit margins.
After twenty months of the P.J.T.'s operations, it would thus seem
that it is a propitious time for a company to approach the Tribunal for
a price rise simply to increase the firm's profitability, although acceptance of this proposition would necessarily involve the P.J.T. in modifying some of its present views on profits, especially with regard to the
funding of expansion by higher prices. The best chance of success would
probably lie with a company that had a specific investment project in
mind-rather than a desire to raise profits to an "adequate" level-as
87 Sydney Morning Herald, 14 November 1974, 25 (emphasis added). The
letter continued by saying that the Prime Minister did not intend to reflect on
the manner in which the P.J.T. was carrying out its statutory responsibilities, but
in the circumstances this was little more than a formality. That the Prime Minister
had a clear message for the Tribunal is indicated not only by the italicized
passage but also by the extensive publicity which the "private" letter was given,
8 8 B.H.P. and A./.S., Matter No. N 74/4808, 12 December 1974, 21.
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the P.J.T. has stated that a company "should not rely on mere
generalized assertions of either its capital needs or its ability to attract
capital as a justification of either its current or any increased level of
profitability". 89

Some Reversals and a Rebuff
Where no formal system of precedent exists, a volte-face is much
easier to perform-as the P.J.T. has demonstrated.
The Tribunal's attitude to "impact costs" constitutes a significant
example of how its views on a particular matter have changed. The
term "impact costs" refers to those costs which a company is unable
to recoup in higher prices until the P.J.T. has announced its decision
with regard to a notification. The injustice worked by disallowing impact
costs is considerable,90 for whatever price the Tribunal finds to be
justified, it relates to the costs facing a company up to 3 months before
a public inquiry is concluded; but a company is only permitted to
recover those costs as from the time of the P.J.T.'s decision. The
problem could be overcome by building into the "justified price" a
temporary component to recover the amount that would have been
recovered if the justified price had been charged from the date of the
notification. In the first 15 months of its operations the P.J.T. unequivocally set its face against making any allowance for "impact costs". The
Tribunal also discounted corporate criticism of its attitude by seeking
to argue that "in some cases the extent of these 'impact' costs is exaggerated, as they assume the company would, in any event, have increased
its prices at the earliest possible time" .91 But the corporate sector's
criticisms did not rest on an assertion that every cost rise would have
been immediately reflected in higher prices if the prices justification
procedure had not existed. The gravamen of the complaint of companies
was that once the sum total of the cost increases is such that an increase
in prices is required-which is necessarily one reason for giving a
notification to the P.J.T.-a company would not normally have to wait
up to 100 days to implement such a decision. As late as 13 September
1974, the P.J.T. disallowed a claim for impact costs, stating that "These
are non-recurring costs flowing from the operation of the Prices Justification Act and should not be written permanently into the price
structure". 92 Although the use of the word "permanently" could have
suggested that temporary increases to recover impact costs would be
considered, in the case cited, the company, Arnotts, had intended the
impact cost component of the proposed price to have only temporary
application. 93 By November 1974, the P.J.T. was retreating from its
earlier position. In the A. & K. inquiry, although the Tribunal claimed
89

First Annual Report of the P.l.T. 1973-1974, 67.

so E.g. B.H.P. claims to have lost $19.3m. through the disallowance of impact

costs. A.C.I. calculated its impact costs at $800,000 per month, while MayneNickless estimated it was losing $50,000 a day while waiting for a P.J.T. decision.
91 First Annual Report of the P.l.T. 1973-1974, 44.
9 2 Arnotts Limited, Matter No. N 74/2534, 13 September 1974, 15,
93 ld. 7.
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that it did "not propose to depart from the approach that an allowance
for these [impact costs] should not be directly reflected in prices", it
nevertheless now considered such costs relevant to a company's profit
position. 94 The Tribunal sought to explain the departure from its previous attitude to impact costs by saying it was only considering them
"because the Company has stated that it proposed a review of this
component in prices by the Tribunal in 12 months with an appropriate
adjustment at that time". 95 Such an observation would have been
unexceptionable except that a month earlier a similar argument had
left the Tribunal unmoved (in the Arnotts inquiry). The more lenient
approach to "impact costs" was espoused in the third public inquiry
concerning B.H.P. The P.J.T. now accepted that "there may be . . .
cases in which the Tribunal should, on a discretionary basis, accept the
incorporation into prices of some allowance for the costs of delay resulting from a public inquiry". 96 However, as with a body that recognizes
precedent, the new decision was not to undo those of the past, the
P.J.T. arguing that "it is best to allow for delay costs at the same
time that they are incurred and we do not propose to go back to
previous inquiries and assess the costs of them on those occasions". 97
Another policy retreat by the P .J. T. was signalled in the report
following the inquiry concerning Austral Motors. Historically, in Australia (and many other countries) automobile prices have been
determined by reference to a "percentage margin" policy, that is, the
proposed prices for motor vehicles have been expressed, by manufacturers, in terms of a recommended retail price, with distributors and
dealers being allowed varying discounts off such prices. To preserve
dealer margins when the wholesale prices were increased, retail prices
were increased by the same percentage. However, in the second G.M.H.
inquiry, the Tribunal indicated that any increase in the retail price of
vehicles should be restricted to no more than the money amount of the
increase in the wholesale price which it found to be justified. 98 This
principle was restated and applied when the P.J.T. approved wholesale
price increases for a Chrysler dealer. The G.M.H. decision came at a
time when most dealers were not within the scope of the Act, and it
appears that the P.J.T.'s intention was to encourage more competitive
pricing between dealers. Instead, the net effect was to reduce dealer
margins at a time when their costs were rising sharply. 99 In September
94 Australian & Kandos Cement Holdings Limited, Matter Nos. N 74/3491 and
N 74/3465, 14 November 1974, 8-9.
95 Id. 9.
96 B.H.P. and A.I.S., Matter No. N 74/4808, 12 December 1974, 27.
97 Id. 28.
98 General Motors-Holden's Pty Limited and General Motors-Holireii's Sales
Pty Limited, Matter No. N 74/2277, 23 August 1974, 39.
99 The effect on dealer profit margins of only allowing the money amount of
increases in wholesale prices to be passed on into retail prices can be seen from
the following examples (which are taken from the Austral Motors inquiry, Matter
No. N 74/4605, 17 December 1974, 8):
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1974, Austral Motors applied to the P.J.T. for a restoration of the
former margins and thus a return to the percentage margin policy. The
P.J.T. recognized the obvious by saying it appreciated "that with progressive increases in wholesale prices and with limitations of increases in
retail prices to the money amounts of the increases in the wholesale
prices there must be a continuing reduction in the percentages of the
retail prices which the distributor/dealer would receive".1 While the
Tribunal invoked its usual catechism that the decision related to the
circumstances of the instant case, it restored the retail percentage profit
margins to those existing before the G.M.H. inquiry. In the course of
the Austral Motors report, the P.J.T. made the startling admission that
this was the first time it had been furnished with information and
evidence on the matter of dealer margins. 2 One is therefore entitled to
ask why the P.J.T. chose to disrupt the status quo with its G.M.H.
decision. While the candour of the P.J.T. in reversing its previous
attitude on dealer margins is to be welcomed, there nonetheless must
remain a lingering disquiet that for 9 months vehicle dealers throughout
the country had their profits adversely affected as a result of an illinformed P .J. T. decision.
Not all the turbulence surrounding the P.J.T. has originated from
business. Upon occasion, the Labor government's dealings with its own
creation have provoked controversy and criticism. The most noteworthy
incident occurred in November 1974. Ampol made an application to
the Tribunal for a 210% increase in the price of crude oil produced
at its Barrow Island field (W.A.). Before the issue could be determined,
the government intervened. Section 3 ( 2) (a) (iii) of the Act was invoked
to declare the supply of indigenous crude oil a "prescribed supply" and
thus a subject matter outside the Tribunal's jurisdiction. 3 Consequently,
Ampol was denied the opportunity of presenting its case to the P .J. T.
The government claimed it would have been inappropriate for the

Model

Price
Effective
From

List Price
Before Tax

Dealer
Margin

Margin as
Percentage
of List Price

CJP 41
Chrysler
Sedan

1. 9.73
21%
$4,226.52
$ 887.57
17. 7.74
$1,007.30
21%
$4,796.65
20.18%
$1,007.30*
4. 9.74
$4,989.59
19.64%
21.10.74
$5,129.30
$1,007.30*
VJH 45
1. 9.73
$3,088.01
20%
$ 617.60
Valiant
17. 7.74
$3,625.94
20%
$ 725.18
Regal
4. 9.74
$3,773.39
19.22%
$ 725.18*
Sedan
18.69%
21.10.74
$3,880.54
$ 725.18*
* dealer margin remains the same although retail prices increased.

lJd. 19.
2Jbid.
3 Prices Justification Regulation 10, Statutory Rule No. 216 of 1974, notified
in Special Australian Government Gazette No. 92E, 18 November 1974.
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Tribunal to hear the matter. The company and the government proceeded to make various assertions of fact concerning the ramifications of
the notification if it were to be approved in toto by the P.J.T.4 Although
the politics of the controversy need not concern us, what is significantand regrettable- is that, in explaining its actions, the government
appeared completely oblivious to the fact that the Tribunal was an
impartial body with the competence to determine the relative merits of
the arguments being advanced by the protagonists. The significance of
the episode is that it reveals the P.J.T.'s vulnerability when called upon
to decide politically sensitive issues.
Trade Practices and Prices Justification
The Prices Justification Act accepts the imperfections in the existing
market structure and attempts to prevent companies with market power
charging "unjustified" prices-the Trade Practices Act 1974-1975 (Cth)
(hereinafter referred to as the "Trade Practices Act") attempts to deny
to companies unjustified power or any benefits therefrom. A question
that therefore arises is, to what degree are the two Acts complementary?
The answer to this problem is not yet clear, however a number of considerations suggest that the prices justification procedures may indirectly
lead to conflict with the objectives of the trade practices legislation.

The Prices Justification Act makes it easier for companies to evade
the horizontal price fixing prohibitions of the Trade Practices Act
(section 45). By concentrating on the prices charged by large companies,
the prices justification procedures may ·allow prescribed companies to
become price leaders, for competitors under the $20m. turnover level
have a strong incentive to raise their prices to whatever price the P.J.T.
finds justified for a prescribed company. The outcome is the same as if
there had been a horizontal price fixing agreement between the companies in the industry; however, this result is brought about not by
conduct prohibited by the Trade Practices Act, but by companies
"following" a determination of the P.J.T.
The operations of the P.J.T. also may tend to operate as a concentrating force on industry. Although companies in an industry face broadly
the same costs, a significant factor in their capacity to "absorb" cost
increases is the size of the company affected. Clearly, prescribed companies under the Act are, ipso facto, large. As the P.J.T.'s determinations
tend to set a maximum price for the supply of particular goods by an
industry, although the profits of all firms in that industry are affected, the
large companies' greater capacity to withstand profit drops gives them
an advantage over their smaller competitors.
4 Among the various statements made, (and upon which the P.J.T. was never
able to adjudicate), were that petrol would become $1 per gallon if the notification were approved. The company claimed the rise would only be a few cents
per gallon. The government also claimed that Ampol was bound by an unexpired
agreement fixing the supply price of indigenous crude; the company denied it was
a party to any such agreement.
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A potentially more serious aspect of the relationship of the two Acts
is that the Prices Justification Act provides a means whereby prescribed
companies could detrimentally affect their smaller competitors. It is
axiomatic that wherever two or more firms are in competition in an
area, the price at which they each supply similar goods is a major
factor in determining which firm will capture the largest market share.
Section 16 read with section 18 of the Prices Justification Act only
permits the P .J. T. to recommend the notified price-or a lower priceas "justified". Therefore, a prescribed company, in order to damage its
competitor, could decide to notify the Tribunal of an "unjustifiably" low
price as that at which it proposed to supply goods or services. Given
the inability of the P.J.T. to recommend as justified a higher price than
that notified, the prescribed company would also be able to obtain the
publicity benefit of being able to claim that it was charging an approved,
justified price. Although a strategy of the type outlined above would be
difficult to detect, which makes it even more insidious, it demonstrates
how the prices justification procedures could be used by a company
with substantial market power to damage or eliminate a competitorconduct which is prohibited absolutely by section 46 of the Trade
Practices Act.
Potentially, therefore, there is considerable scope for conflict between
the objectives of the Trade Practices Act and the Prices Justification Act.

Conclusion
The operations of the Prices Justification Tribunal are a notable
example of how a nebulous concept-the justification of a price-has
been translated into practical terms: that the transformation from theory
to reality has taken less than twenty months demonstrates the diligence
and determination of the Tribunal's members and staff. The P.J.T. also
occupies a unique place in ihe development of Australia's legal and
economic systems, for the use of law has allowed a macro-economic
objective-the control of inflation-to be implemented with regard to
the circumstances of particular companies.
The controversy that has surrounded the P .J. T. has been caused both
by differences of principle and disputes over the manner in which it has
carried out its appointed task. After surveying twenty months of prices
justification in Australia, it is appropriate to conclude by summarizing
some of the benefits and detriments attendant upon the operation of
the Act.
The P.J.T. has been successful in holding back price rises, at least to
less than they may otherwise have been. By its own reckoning, in the
first year of its operations, the difference between prices found to be
justified and those originally proposed to the P.J.T. was $253m.11 As
well, there is the non-quantifiable effect that the very existence of the
Act has had by making companies more cautious as to the amounts by
s First Annual Report of the PJ,T, 1973-1974, 19,
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which they raise their prices. By restraining the quantum of price rises
the Tribunal has undoubtedly operated as a force· against rising
inflationary trends. Despite the constitutional prohibition on federal
price control, the successful limitation of prescribed companies' prices
to a "justified" level has produced a result different only in the theory
of its causation from a system of formal price controls.
Against the achievements of the Tribunal must be compared the
real costs of its activities.
The operations of the P.J.T. in its first twenty months have directly
and detrimentally affected both profits and companies' expectations of
profits. The Tribunal has forced companies to absorb many cost
increases incurred bona fide. As well, the prices justification procedure
has confronted companies with a substantial new cost, "impact" costs,
which until recently could only be satisfied out of profits. The P.J.T.
also has reduced further the crucial cash flow of some companies by
disallowing them greater internal funding of operations. In addition, the
P.J.T. has unilaterally usurped to itself the role of justifying company
profits. The result has been inevitable: as profits have been squeezed so
new investment plans have been reduced. 6 Labour has not only not
been hired, it has also been fired.
One objective of the Act was to complement, with regard to prices,
the scrutiny already existing over wages. Ironically, the operation of
the Act has slowed the trend for wages to be fixed by direct negotiations
between employer and employee. Some unions have even been cast into
the unusual role of supporting price rises to maintain jobs for their
members. 7 In effect, negotiated wage rises now have to be justified both
before the Conciliation and Arbitration Commission and the Prices
Justification Tribunal.
In the immediate future, the most pressing need is for a reversal in
the P.J.T.'s attitude to profits. As must now be apparent to all, to
arbitrarily reduce companies' returns on funds employed is not simply
to alter a balance sheet figure and payments to the shareholders. At the
earliest possible time the P.J.T. should allow profits to return to their
true role of indicating the direction for new investment as well as providing one major means of funding that investment. Further, the trend
~owards allowing impact costs to be recovered in prices needs to be
converted into a general policy; otherwise, the delays in the prices
justification process will continue to impose a substantial, hidden
_unrecoverable tax on prescribed companies.
When introducing the Prices Justification Bill 1973, the Treasurer
said: "In no sense is the rationale of this Bill the wholesale replacement
6 E.g. The A.C.M.A.-Bank of New South Wales, Survey of Industrial Trends,
December 1974 sought to determine the investment plans of business compared
with the previous year. Of those responding to the survey, 62% intended reducing
investment .below the previous level; only 13% intended increasing investment
above the previous year's level.
'l E.g. in the Fairfax inquiry; John Fairfax & Sons Limited and Associated
Newspapers Limited, Matter Nos. N 74/3176, N 74/3177 and N 74/3305, 13
September 1974.

.
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of the market by controls". 8 It is a fact unchallenged by the Act's
supporters that its raison d' etre is predicated upon imperfections in the
free market economy. Therefore, a continuing role for the Act depends
either on a continuation of companies being able to abuse their market
power or a frank declaration that governmental interference is required
in the pricing systems of the private sector. Acceptance of the latter
proposition necessarily involves a political choice, but the likelihood of
the former situation is largely dependent upon the success of another
act, viz the Trade Practices Act, the whole thrust of which is to
encourage competition and remove presently existing imperfections from
the market. Only if that Act is a failure will there be a substantial
problem to be remedied by the Prices Justification Act. However, all
indications are that the vigorous activities of the Trade Practices Commission will ensure that, as far as practicably possible, there will be no
artificial barriers to restrict competition between firms in Australia. In
particular, universal compliance with section 49 of the Trade Practices
Act, which prohibits price discrimination, should allow prices determined
in the market to be a true reflex of the forces of supply and demand;
In such circumstances, the continued existence of the Prices Justification
Act would continue to impose on business substantial costs with little
benefit to the community. This is not to say that there should not exist
some form of prices justification procedure to scrutinize the pricing
decisions of those firms which continue to be either the sole or major
suppliers of particular goods or services notwithstanding freedom of
competition. But to impose the present cumbrous notification procedures
on several thousand companies when the market mechanism is operating
satisfactorily would be unnecessary. It is therefore submitted that once
the Trade Practices Act can be perceived to be a success, the role for
the Prices Justification Act will have ceased.
Addendum
After this article went to press, the P.J.T. released its report
following a public inquiry instituted as a result of a notification
by B.H.P. seeking a 14% price increase for the company's iron and
steel products: B.H.P. & A.I.S., Matter No. N 75/1953, 28 July 1975.
The notification was based solely on the ground that the company
needed to increase its prices so that its profits would rise to a level
that would justify the company undertaking new investments. The
inquiry was also the first at which the Commonwealth Government was
a party to the proceedings (see section 20 of the Act). The Government's submissions amplified the attitude adopted in the Prime Minister's
letter to the P.J.T. (supra p. 388) and generally supported the company's case.

The P.J.T.'s decision in the matter presents the somewhat strange
occurrence of the Tribunal rejecting the factual basis of B.H.P.'s case,
but then on other grounds substantially granting the company the price
rises it sought.
s H.R. Deb. 1973, Vol. 86, 1888 (10 October).
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The content of the 174 page report indicates a major change in the
P.J.T.'s attitude to profits which is substantially in accord with that
argued for in the main text, supra. Although the Tribunal considered it
inappropriate to assess a justified price increase based on B.H.P.'s
proposed new investment scheme-because of a lack of specificity as
regards the detail of the scheme-the P.J.T. nonetheless "considered
whether any other approach would provide a better basis, on this
occasion, for assessing the price increase which should be applied to
arrive at an appropriate return on the company's existing investment".
In furtherance of such an approach, the P.J.T. undertook, inter alia, a
detailed and thorough analysis of the cost of capital to major companies
in Australia and also acknowledged the relevance of the "gearing" of a
company's funds. The Tribunal accepted and adopted the Government's
submission that "A reversal of the recent structural trends is necessary
to restore the financial strength of a large proportion of enterprises".
The P.J.T. then continued, "A prerequisite of such restoration is a prior
restoration of profits to levels sufficient to attract the needed additional
equity . . . at the present time it is both equitable and defensible in
relation to the need for continuing investment in steel that the profitability of the steel industry section on existing investments should be
determined by reference to the approximate level of profit in real terms
which prevailed in the 1960's. Such an approach would no doubt have
beneficial side effects on confidence and on ... [B.H.P.'s] cash flow,
which, in the present climate of a lack of business confidence, a decline
in private investment, a serious level of unemployment and slackness of
demand, cannot be regarded as favourable". The Tribunal therefore
awarded B.H.P. a 10.5% price increase.
As well, the P.J.T. indicated that it accepted the New Investment Test
(supra p. 386) and, as indicative of its altered attitude to profits,
advanced the opinion that so far as regards B.H.P. seeking a further
price increase based on specific new investment projects was concerned,
the Tribunal considered "it desirable to express the view that a price
should ultimately be fixed which would make the project just worthwhile
and this would involve a substantial increase in existing prices".

