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Abstract 

This article examines the decisions of the Migration Review Tribunal (now the 
Administrative Appeals Tribunal) in relation to appeals of student visa cancellations. It 
draws on a 2010–11 study of appealed cases, and discusses both quantitatively and 
qualitatively the appeals and the decisions. The study builds on literature surrounding the 
regulation of migration and non-citizens within national borders by analysing the regulation 
of international students who occupy a hybrid space or status: as desired economic migrants 
and as non-citizens subject to strict migration enforcement if they breach visa conditions. 
The findings point to inconsistencies in decision-making, concerns regarding the internal 
processes of some education institutions and a broader concern with regard to how, or if, 
students are supported to appeal visa cancellations. 
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Introduction 

The examination of the regulation of migration and non-citizens within Australia’s national 
borders has steadily increased, following a wave of research focused on the regulation of  
non-citizens at the border crossing (see Weber 2013). However, much of this work has 
focused on those who are deemed ‘least desirable’ and most ‘suspect’; that is, those 
considered most at risk of breaching or most likely to have breached visa conditions  
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(see Pickering & Ham 2014) and those who have committed serious criminal offences (see 
Grewcock 2011). The regulation of international students has been paid little attention in the 
broader analysis of border enforcement, despite the burgeoning study of the regulation of  
non-citizens through administrative processes, in particular deportation and global 
mechanisms of control (Aas & Bosworth 2013; Grewcock 2011; Weber 2013). International 
students occupy a hybrid space or status: as desired economic migrants in nations such as 
Australia, but also as non-citizens who are highly regulated via state and institutional 
monitoring and consequently subject to strict migration enforcement if they breach visa 
conditions (see Nyland et al. 2009; Reilly 2012; Robertson 2016). This article draws on the 
analysis of publicly available Migration Review Tribunal (‘MRT’), which has more recently 
been replaced by the Administrative Appeals Tribunal (‘AAT’)1 decisions to consider how 
and when students appeal student visa cancellations and the response of the then MRT to these 
appeals.  

This article is situated within research that spans the analysis of border regulation, 
migration, and international students. Our aim is to offer insights into administrative decisions 
that determine what circumstances were considered acceptable or not acceptable for breaching 
visa conditions and the implications of these decisions. This area of decision-making has 
largely been ignored within the context of examining migration regulation practices. We 
determine that the decision-making process was ad hoc and inconsistent, compounding the 
precariousness of international students who find themselves before the MRT. The article also 
reflects on the broader operation of the MRT within the context of the increasingly 
administrative nature of migration regulation. It does so with a particular focus on the point 
at which these groups of ‘desirable’ temporary non-citizens (due to their fiscal contribution 
to society: see Nyland et al. 2009; Forbes-Mewett et al. 2009; Robertson 2013) become 
‘undesirable’ (see Salter 2004, p. 72; see also Reilly 2012) as a consequence of breaching the 
conditions of their visa. This suggests that international students believed to be in breach of 
visa conditions are transitioned from an education framework to a migration framework. It is 
at this point they become ‘undesirable’ and therefore an immigration ‘problem’. We suggest 
that, at a minimum, better internal processes associated with what is now the AAT are 
necessary to provide clearer guidelines in terms of international students’ access to appeals 
and to alleviate inconsistent outcomes. Before providing an overview of the methodological 
design and the findings, we first examine the broader context within which this research is 
located.  

Administration and accountability: Borders, regulation,  
non-citizens 

Relatively recent scholarship pertaining to borders, migration, and citizenship in relation to 
the inclusion and exclusion of non-citizens heavily influenced this research (Scholte 2007; 
Pickering & Weber 2006; Soysal 1994). It is well-travelled ground to note that national 
borders and migration regimes act to create and sustain a ‘global hierarchy of mobility’ 
(Bauman 1998, p. 69). This hierarchy is largely determined around citizenship —
notwithstanding recent legal developments in nations such as Australia that seek to put 
limitations on citizens’ rights in relation to terrorism offences) — a changing and debated 
concept that nonetheless remains the central figure in practices of inclusion and exclusion 
(Castles 2000; Kahn 2012). While there remains a ‘desired’ and ‘undesired’ group in relation 

1  This article is based on published MRT decisions in 2010. In 2015, the MRT, the Refugee Review Tribunal and 
the Social Security Appeals Tribunal merged with the AAT. 

 

                                                                                                                                                                                        



JULY 2017  MRT: STUDENT VISA CANCELLATION APPEALS  3 

to controlling the border crossing, it has been noted that non-citizens are in a precarious 
position when residing in a nation as they are always at risk of deportation (Bloemraad, 
Korteweg & Yurdakul 2008) subject to their adherence to the limitations of the visa regime 
(Mountz 2003). There is a significant body of labour and migration scholarship that focuses 
on temporary labour migration and vulnerability to deportation (Berg 2016; Reilly 2012; 
Howe 2016). In this work and the burgeoning criminological literature, it has been noted that 
non-citizens are supervised through the administration of visas. This process is made possible 
via an increasing web of surveillance that includes educational institutions, police, employers, 
social welfare providers and health providers — and borders are regulated. Those deemed 
unwanted or in breach at any point are expelled via visa cancellation, detention, and/or 
deportation (O’Brien 2013; Aas & Bosworth 2013; Berg 2016). 

While this contract may appear straightforward and administrative — non-citizens must 
abide conditions of entry or risk visa cancellation and deportation — an analysis of 
enforcements reveals significant variability in enforcement and regulation. The Australian 
National Audit Office’s (2015) review of compliance operations and management detailed 
priorities that inform where compliance efforts are targeted and which non-citizen populations 
are most subject to monitoring, reflecting that there are breaches that nations care more and 
less about.  

We are particularly interested in where and how international student visas are regulated, 
both in the first instance of a breach being identified and a visa cancelled, and then the 
redrawing of that line in the appeal process, either in favour of the student or the Department 
of Immigration. We examine the transition from ‘desirable’ to ‘undesirable’ once an 
individual’s visa conditions have been breached in a context where they may remain desirable 
from a financial perspective — where they have the funds to continue to pay for their 
education — and where they seek to transition back to being ‘desirable’ via appealing the 
cancellation of their visa. This reflects the vulnerability associated with being transitioned 
from an education framework to an administrative migration context. Much of the existing 
literature has focused on vulnerable non-citizens as they are excluded through being 
constructed as ‘illegal migrants’ (Kivisto & Faist 2007, pp. 15–49). Our aim is to bring to the 
fore some of the nuances, contradictions and rationales that were evident in the MRT 
decisions in response to appeals against breach of student visas. 

Administrative bodies and border regulation 

The MRT was an administrative legal tribunal that heard appeals for visa breaches that were 
administrative violations, not criminal offences. While the process of appeal and decision-
making was administrative it was also legal, as the determination to reject an appeal rendered 
the individual an ‘unlawful’ non-citizen, subject to detention in some cases, awaiting 
deportation. In part, the MRT is a function of the increasing nexus between administrative, 
policing and immigration bodies dedicated to ensuring the integrity of the border regime. 
However, increasingly, Western governments internationally have created laws imposing new 
responsibilities for private institutions, citizens, employers and a broadening array of public 
authorities (education providers, health providers, welfare providers, police) to report to 
immigration authorities regarding non-citizens’ behaviour and to report their citizenship 
status (Weber 2013; Aas & Bosworth 2013).  

In Australia, the regulatory framework guiding universities focuses primarily on promoting 
quality courses and safeguarding students against those that are poorly provided (Forbes-
Mewett 2008). Specifically, the Education Services for Overseas Student Act 2000 (Cth) 
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(‘ESOS’) and the Commonwealth Register of Institutions and Courses for Overseas Students 
(‘CRICOS’) seek to protect students by overseeing the ‘mechanics’ of international student 
education, but, as Forbes-Mewett (2008) has identified, international students are 
disadvantaged relative to their domestic peers due to a lack of the protections afforded to the 
citizens of their host country (see Nyland et al. 2009; Marginson 2012; Reilly 2012).  

The study 

This research accessed the publicly available summary decisions of the MRT to examine the 
context of cancelled student visas and the response to cancellation appeals (this formed one 
component of a larger ARC DP). The summary decision documents of student visa 
cancellation appeals were collected via a search of the Australasian Legal Information 
Institute (‘Austlii’) database, which provides public access to published MRT decisions. Data 
included in this analysis were summary decision documents of student visa cancellation 
appeals finalised by the MRT between 1 January 2010 and 31 December 2010. Thus it is not 
a comprehensive or representative study; rather, it reflects what the MRT published in that 
year. The study was limited to a single year given the volume of decisions published (n=230).  

The data analysis was conducted in two stages. The initial stage was a quantitative analysis, 
focused primarily on descriptive statistics to identify the main characteristics of published 
appeal cases and appellants. Statistical data from Australian Bureau of Statistics (‘ABS’) 
relating to international student enrolments was used to contextualise the cases. This is the 
first time any such data has been published in this way, offering an indication of who appeals 
a breach decision and the circumstances of that breach. The second part of this analysis 
utilised a content analysis of summary decisions (n=37) made by the MRT, adopting an 
approach similar to other research focused on the analysis of administrative tribunal decisions 
(see Pickering 2004). These cases were selected using a purposive sampling technique 
(Creswell 2013) in order to capture a cross-section of cases to enable an analysis of the appeals 
processes and decisions across the entire range of cases that came before the MRT during 
2010. This article focuses on the findings from this second stage, which reveal much about 
the complex interpretation of what is or is not acceptable as a breach of visa regulations. The 
findings below reflect the two stages of the analysis. We first present a summary of the full 
case-load data and then examine in more detail the qualitative findings. A brief overview of 
the MRT process precedes our analysis. 

Migration Review Tribunal 

The MRT was established in 1999 following passage of the Migration Legislation Amendment 
Act 1998 (Cth).2 At the time the research was conducted the MRT was an independent 
decision-making body with judicial characteristics. However, it was subject to executive 
power, whereby the Minister held a binding veto power over MRT decisions (Migration Act 
1958 (Cth) (‘Migration Act’) s 449) that could only be undermined if the Minister’s decision 
was deemed unlawful by the MRT.  

2  From July 2015, the MRT as a distinct tribunal was replaced by the Administrative Appeals Tribunal (an 
amalgamation of previously independent tribunals including the Administrative Appeals Tribunal, Migration 
Review Tribunal, Refugee Review Tribunal, Social Security Appeals Tribunal and the Classification Review 
Board). However, it remains in place that a federal tribunal makes decisions such as those subject to analysis in 
this article, and these are largely governed by the limited powers granted to the Tribunal and are limited in their 
transparency and scrutiny.  
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While the MRT had limited power in conducting a review of breaches of conditions 
imposed on student visas (condition 8202 enrolment, attendance and progress breaches; 
condition 8105/8104 working hours breach), it had the power to affirm or set aside the 
cancellation decision. Cancellations of visas, generally, are set out in the Migration Act s 116. 
However, more specific regulations regarding processes can be found in the regulations.  

At the time, where a cancellation of a visa was based on a breach of the work regulations 
of student visa (Migration Regulations 1994 (Cth) sch 8, condition 8104 or 8105) the MRT 
had no discretion to set the decision aside as this could only be done via Ministerial 
intervention (note that this has changed, and the AAT now has discretionary power in relation 
to work-related breaches). At the time, for condition 8105/8104 breach appeal cases to 
escalate to the Minister the breach had to be confirmed via the MRT.  

Cancellation decisions are made in the first instance by the Immigration Minister’s 
delegate in the Immigration Department. The consequences of cancellation are mandatory 
detention (unless a bridging visa is granted), removal from Australia, and an entry ban on 
returning to Australia in the short term. Once notice of breach is issued, the visa holder has 
28 days to lodge an appeal before he or she is removed.  

In short, once an appeal of a student visa cancellation case came before the MRT the 
decision-making process followed three stages: 

1. The Tribunal determined if the condition had been breached. If a breach had not 
occurred and there had been a substantial error, the student visa was reinstated. In the 
analysis of 230 cases, only six cases found no breach of condition had occurred.  

2. The MRT determined whether exceptional circumstances3 contributed to the breach. 
If exceptional circumstances (as defined in that case) were not evident, the 
cancellation was affirmed; if they were evident, a final decision was made.  

3. Once exceptional circumstances were established, the MRT had the power under 
Migration Act s 116(1) to determine whether to set the decision aside. Guidance for 
this decision was provided to the MRT via Direction No. 38, Guidelines for 
considering cancellation of student visas for non-compliance with student visa 
condition 8202 (or for the review of such cancellation decisions) and for considering 
revocation of automatic cancellation of student visas (or for the review of decisions 
not to revoke such cancellations) made pursuant to s 499 of the Migration Act and 
Procedures Advice Manual 3 (‘PAM3’). Direction No. 38 required the appeal to be 
considered as per the facts of the appeal in total, including the applicants’ behaviour 
and the degree of hardship cancelling the visa would produce.4  

For this article we focused on the content of decisions and the interpretation of both 
‘exceptional circumstances’ and the ‘degree of hardship’ resulting from visa cancellation. 
First we present key trends from the 230 published cases.  

Appeal trends 
In 2010, there were 469,619 Australian international students (‘AISs’) in Australia (AEI 
2011b). The public data on cancellations is limited. In 2015, the Australian National Audit 

3  The term ‘exceptional circumstances’ is not defined in legislation but through regulation, thereby allowing the 
MRT interpretive scope and discretion to determine whether the circumstances within which the breach occurred 
can be deemed to be ‘beyond the [applicant’s] control’ (reg 2.43 of the Migration Regulations 1994 (Cth)). 

4  For the purposes of this discussion, ‘set aside’ and ‘affirmed’ are employed when referring to case outcomes in 
the sake of consistency, as per the language used by the Tribunal. 
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Office revealed that 8021 student visas were cancelled in 2013–14. This decreased to 6447 in 
2014–15 (July to March) (ANAO 2015, p. 38). National data for the period studied, 2010–11, 
was not available. Across the MRT decisions published via AustLII for 2010–11, we found 
230 appeal decisions. This number reflects an exhaustive search of MRT published decisions, 
rather than the total number (noting again that not all decisions are published). Although we 
cannot know with certainty the proportion of cancelled student visas and/or what proportion 
of students lodge an appeal (though this data suggests only a small proportion appeal), the 
data does illuminate important details.  

While there are seven classifications of student visas within the Australian immigration 
system, based on the type of study being undertaken — Higher Education Sector (573); 
Vocational Education and Training (‘VET’) Sector (for postgraduate study of a vocational 
nature (572); Schools Sector (751); on-Award Sector (575); Independent English Language 
Intensive Course for Overseas Students (‘ELICOS’) Sector (570); Skilled Independent 
Overseas Student (880); and Postgraduate Research Sector (574) — the majority (80 per cent) 
of AIS visa holders were in the Higher Education sector (48 per cent) and the VET sector 
(31 per cent) (AEI 2011b)5. These proportions were reflected in the appeal data (Higher 
Education 50 per cent, VET 40 per cent). The cases examined in detail below are indicative 
of a wide range of reasons for cancellation that are not always clearly connected to the specific 
education sector under which the student visa was classified (though it is worth noting also 
that almost 70 per cent of appeals, n=133, involved student visas linked to private sector 
education providers). Notably, education providers’ actions were the primary reason for 
setting aside visa cancellations in 18 per cent of cases (of which 11 per cent were due to 
education providers’ error in monitoring attendance and enrolment). These findings point to 
the important role education providers have in monitoring AISs in relation to their visa 
obligations and, consequently, to the maintenance of a regularised migration status (see 
Nyland, Forbes-Mewett & Hartel 2013; Robertson 2013). This also raises questions regarding 
student visa holders’ awareness of their right to appeal and whether they have the means to 
do so, or if they return home unable to or unaware of this opportunity. There may be myriad 
reasons for the patterns we noted regarding who appealed and where they were being 
educated. For example, we note that Kings International College had six cancellations 
(3 per cent) appealed in 2010 and the MRT found in five of these cases that the college was 
at fault for the cancellation due to issues with enrolments and changing institutions. 
Additionally, course satisfaction was attributed for four students’ appeals, causing breaches 
in attendance and progress. This suggests operations of educational institutions and their 
interactions with international students impacted the administration of these visas, as they are 
the first point of contact when breaches concerning enrolment, attendance and progress occur. 
However, importantly, there is much more that we do not know about applicants (for example, 
their socioeconomic status). This research points to the need for publicly available data on 
cancellations and appeals.  

Of the 230 cases, non-compliance with visa conditions was the reason for 93 per cent of 
the cancellations appealed (Migration Act ss 116(1)(b) and 137J). Individuals on any student 
visa in Australia must comply with ten mandatory conditions defined in the Migration Act, 
with additional discretionary conditions attached to the various subclasses of student visas. 
Any breach of these conditions warrants automatic and immediate visa cancellation under the 
Migration Act ss 116(1)(b) and 137J. Thirty-four per cent were attendance-related breaches 
(condition 8202(3)(b)), 30 per cent were progress-related breaches (condition 8202(3)(b)), ten 
per cent were enrolment breaches (condition 8202) and ten per cent were employment 

5  The AEI measures the number of international students by course commencements and enrolments in order to 
avoid double-counting students who follow ELICOS pathways into other courses.  
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breaches (working 20 plus hours per week) (conditions 8105/8104). Of the total, 40 per cent 
were set aside. This pattern needs to be interpreted in relation to the reasons for cancellation, 
and we determined that the qualitative component of the research would allow a more detailed 
picture of breaches, appeals and the MRT’s reasons for setting aside or upholding the decision.  

Student appeals and decisions of the MRT — Attendance, progress and 
enrolment breaches 
The qualitative component of the study sought to examine the bases for appeal, and the 
reasoning and judgement of the MRT. We were particularly interested in the extent to which 
these decisions offer a qualitative explanation for when and where lines of inclusion and 
exclusion are drawn, particularly in situations where the MRT has the authority to make an 
informed decision regarding whether to uphold or overturn the cancellation. As detailed 
above, for some specific breaches the MRT has no authority to overturn a decision. In the 
analysis below we look first at the decision regarding exceptional circumstances (that is, 
whether the context within which the breach occurred can be considered exceptional and 
therefore warrant setting aside the decision), followed by the MRT’s decision to exercise 
discretion (or not to). 

Exceptional circumstances 

Following a breach, the MRT determines whether the circumstances were exceptional and 
beyond the control of the applicant. There were three common sets of exceptional 
circumstances: medical (including mental and physical illness); social (familial issues 
including family death or illness, social isolation and differential treatment); and educational 
(such as education provider’s relationship with students, and administrative issues). In some 
cases, more than one of these was drawn upon in an appeal. Our focus is on the claim to 
exceptional circumstance/s the MRT emphasised in the ruling.  

Medical 
In eleven cases applicants claimed illness contributed to the breach, comprising eight physical 
and three psychological illnesses. The individual circumstances varied: two applicants had 
‘serious cold and flu’, one claimed ‘skin problems’ and five experienced ‘pain’ due to various 
injuries, ranging from back to hernia injuries. Three applicants claimed ‘addiction’ as a 
psychological illness — two in relation to gambling and one in relation to video games. Across 
all of these claims to illness as an ‘exceptional circumstance’ the MRT consistently considered 
three issues. First, the severity of the illness. The MRT made reference to this in all eleven 
appeals decisions, referring to both medical records and the testimony of the applicant. 
Second, the direct impact of the illness on academic progress. Third, the actions of the 
applicant in relation to their illness in terms of their efforts to uphold their duty to maintain 
the conditions of their visa. This was assessed in relation to whether they had properly 
informed their education providers about the illnesses and/or sought appropriate medical 
assistance.  

Across these cases, the failure to alert the education provider to the ongoing medical 
condition weighed in favour of affirming the cancellation, as did the failure to access 
appropriate medical care, despite claims in some cases that care was unaffordable. There is a 
requirement in the Education Services for Overseas Students Act 2000 (Cth) and Education 
Services for Overseas Student (‘ESOS’) that student visa holders have medical insurance (in 
some cases educational institutions now provide this cover, but others expect students to 
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maintain it). However, it has been reported that students often do no renew medical insurance 
when it expires due to the cost. For example, in Case One6 the MRT stated that the applicant 
was not ‘diligent in seeking appropriate ongoing treatment and care for his condition of flat 
foot and any associated pain’ (0905370 at [108]) and that the ‘lack of [medical certificates] … 
lead the Tribunal to not be satisfied that the applicant’s medical condition prevented him from 
attending scheduled contact hours’ (0905370 at [109]). Among the eleven appeals that 
claimed personal illness as an exceptional circumstance, less than half (n=4) resulted in the 
cancellation being set aside. These cases suggest that the interpretation of exceptional 
circumstance and applicant’s control of the situation was such that where there is illness, while 
that may be exceptional, the applicant is still considered to be ‘in control’ of the situation. 
That is, the applicant needs to take responsibility for accessing medical care and providing 
appropriate records to the education provider regardless of whether the illness is physical or 
mental in nature. Illness in and of itself is not considered a hardship that warrants 
consideration of the management of medical care and educational administrative requirements 
within the context of the international student experience (Robertson 2013). This is regardless 
of the fact that additional support structures, of family for example, are not readily available 
to assist with ensuring that all information is submitted and appointments made and attended 
(Robertson 2013). 

Personal factors: Grief and loss and isolation 
The second consistent context for exceptional circumstances was the death or illness of a 
family member, whereby both the emotional and practical impact of the hardship, such as 
attending a funeral, formed the basis for the appeal. In seven cases this was the primary reason 
for breaching visa conditions — with emotional hardship appearing in all seven cases, and the 
practical impact in half (n=4) of these appeals. Emotional hardship was never the sole cause 
of the breach but a notable contributing factor to the cumulative circumstances that caused 
the breach: across the seven cases the majority (n=5) were attendance and progress (n=2). 
Applicants describe the effect of these events as causing ‘grief’, ‘stress’, ‘heartache’, and 
difficulties in ‘concentration’ which all impacted their academic performance and ability to 
attend classes. For example, in Case Eight the applicant claimed the death of his grandmother 
resulted in grief and ‘heartache’ which led to his social isolation. The MRT stated in their 
consideration that ‘the applicant’s grandmother was 91 years old when she died and, while a 
sad event, in the present appeal, her death could not be said to be, exceptional’ (0908706 at 
[48]) and thus the basis of the appeal did not merit ‘exceptional circumstances’.  

The MRT did not overturn a cancellation based on the claim of emotional hardship in any 
of the cases. However, appeals were successful in four cases where the death of a family 
member had a practical impact. In all four cases where the applicant demonstrated the 
necessity of returning home, and the subsequent disruption to study that this caused, it was 
accepted as an ‘exceptional circumstance’ resulting in the breach of visa conditions. For 
example, in Case Eleven the Tribunal stated: ‘The Tribunal accepts that for the month of July 
the applicant’s attendance was affected by her return to India for her grandfather’s funeral. 
The Tribunal is satisfied that this constitutes an exceptional circumstance and one which was 
beyond her control’ (0908554 at [40]).  

The practical rather than the emotional impact of death was more readily accepted as a 
reason for breaching visa conditions (however, the cases did not involve the death of an 
immediate family member such as a parent, spouse, child or sibling). Second, it raises 

6  While the MRT decisions are public and the names of applicants can be accessed, out of respect for those students 
we do not use their names in this article and refer simply to cases. 
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important questions — which we are unable to answer based on this data — regarding internal 
administrative processes of education providers. Generally, attending a funeral would be an 
acceptable reason for non-attendance for students at an educational institution, therefore it is 
not clear how and why these cases led to a breach based on non-attendance instead of first 
being subject to an internal process for absence and/or a review regarding absence. It may be 
a reflection of the need for education service providers to alert Immigration of any non-
attendance once it falls below the acceptable percentage of attendance, in which case it is clear 
the non-citizens are subject to a much harsher regime of accountability for non-attendance 
than citizen students. 

Social isolation was also a basis for ten appeals. These related to having ‘no friends’, being 
‘ignored’ by peers during their studies and/or experiencing intense feelings of ‘loneliness’ 
that impacted academic progress. In Case Eight, described above, it was claimed that isolation 
was connected to a death in the family, which heightened the isolation by the applicant 
experienced in Australia. There is strong evidence indicating that social isolation relating to 
international students greatly impacts their education and general wellbeing (cf Marginson et 
al. 2010; Forbes-Mewett & Sawyer 2016). Consequently, it is important to note whether such 
issues are considered acceptable within the determination of exceptional circumstances and, 
therefore, warranting a breach of visa conditions. According to Marginson et al. (2010), it is 
a common experience for students to feel isolated or excluded in their host country; however, 
the MRT generally did not accept social isolation in and of itself an ‘exceptional 
circumstance’ that warranted a breach of visa conditions. In Case Eight, the Tribunal 
explicitly stated that social isolation is not an ‘exceptional’ circumstance as it was considered 
an experience ‘regularly and routinely encountered in settling into a new multicultural 
environment, including a university’ (0908706 at [50]). The MRT upheld the original decision 
in all of these cases. 

Educational 
In 11 of the 27 summary decisions analysed, the education providers’ actions were argued to 
have contributed to the cancellation of a visa, thus creating an ‘exceptional circumstance’ that 
was beyond the visa holder’s control. 

In eight appeals where the student had failed attendance or progress, the MRT considered 
whether the education provider was aware of the claims made by the applicant in the appeal. 
This action was the initiative of the MRT and indicates that education providers are 
responsible (and accountable) for supporting international students when issues arise that 
impact the ability to uphold attendance and progress requirements. In four cases the MRT 
determined that the education provider had incorrectly or inadequately informed students 
when they sought assistance. For example, in Case 16 the applicant claimed his lecturer had 
told the class attendance was not required once all course work was completed and therefore 
he did not attend classes after this time. When the education provider queried his absence, an 
academic coordinator informed him that the lecturer had been incorrect in the instruction but 
that the applicant would not be reported to Immigration if he attended classes from that point 
forward. Despite this, he was reported to Immigration for failure to attend classes and his visa 
was subsequently cancelled (0808097). In this case the MRT sided with the applicant stating 
that ‘[t]he Tribunal was not satisfied that the attendance record provided by [education 
provider] was accurate’ (0808097 at [61]). It is unknown how many student visa holders have 
had their visa cancelled due to such practices by their education provider, where it seems they 
would have a case to make before the MRT.  



10 CURRENT ISSUES IN CRIMINAL JUSTICE VOLUME 29 NUMBER 1 

A further example of education providers being held responsible for the breach was Case 
20, where the cancellation was based on unsatisfactory academic progress. The applicant had 
been very ill and provided medical certificates to support this, but her course coordinator 
(1005077 at [430]) rejected her request to defer her exam based on this illness. She began the 
exam, became very ill and was hospitalised. Later she requested a deferred exam, as a result 
of the disrupted exam sitting, which was denied multiple times based on the grounds that she 
had begun the exam previously. The MRT ruled that it was satisfied with the accuracy of ‘the 
events the applicant described in terms of her dealings with unit coordinator, and her illness 
during the exam time’ (1005077 at [57]) and the decision was set aside. This case raises 
concerns about visa cancellations that occur in spite of a situation that clearly warrants 
flexibility for a student to complete his or her coursework, and where the Education Provider 
appears to have not overseen the decision making process which had clearly failed to 
recognise the student’s valid medical situation.  

Considerations to exercise discretion 

The cases above illustrated the context within which exceptional circumstance was (or was 
not) claimed and accepted. Once the MRT determined that exceptional circumstance had been 
established, it then considered if it should exercise discretion. In these deliberations the MRT 
focused consistently on two considerations: the behaviour of the appellant and the impact, or 
degree of hardship, of cancellation. 

Applicant behaviour 
The two consistent aspects of behaviour that the MRT noted in its rulings were the truthfulness 
of the applicants and their claims as to their status as a ‘good student’. This assessment was 
noted to have a bearing on the decision to exercise the MRT’s discretion to overturn the visa 
cancellation.  

Of the 27 decisions analysed, 16 involved decisions where the MRT specifically referred 
to the applicants’ behaviour, describing applicants as ‘truthful’ (n=5), ‘credible’ (n=9) and 
‘honest’ (n=1). In Case 20, the applicant’s visa had been cancelled due to unsatisfactory 
progress in a Bachelor of Nursing; however, the basis of her appeal was due to medical, social 
and educational issues, described as: 

her marriage, which her parents and her brother refused to accept, the falling out with her brother 
and the violent incident between her brother and her husband, the death of her grandfather … 
the news of her father’s diagnosis of lung cancer, her own health problems, and difficulties with 
her course lecturer and exams (1005077 at [54]).  

The MRT ‘found the applicant to be truthful and accepts her evidence as credible’ 
(1005077 at [65]).  

Decisions analysed relating to attendance, enrolment and progress breaches that were set 
aside (n=13 of 27 condition 8202 breaches) noted truthful behaviour in their decisions. This 
suggests that truthful behaviour has a correlation with successful appeals. Such a pattern lays 
the ground for considering how truthfulness and credibility are established and/or performed, 
and the extent to which such judgments are gendered and racialised, as they often are in courts 
of law (see Maher et al. 2005).  

The MRT descriptors included ‘truthful’ or ‘credible’, while applicants often described 
themselves as ‘good students’. Indeed, eight applicants used descriptors such as ‘proactive’, 
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‘never neglecting their studies’ and ‘committed’. The MRT considered these claims in their 
decisions, making explicit reference to the applicant’s attitude towards his or her studies in 
decision-making. For example, in Case 23 the MRT stated that the applicant ‘impressed the 
Tribunal as being committed to his studies’ (0909030 at [41]) as after he had struggled with 
academic progress in an engineering degree, he had enrolled in a cookery diploma and then 
enrolled in a Diploma of Engineering. The MRT noted his educational plans: ‘Once he 
completes the diploma at the University of Western Sydney, he wants to enrol in a bachelor 
degree course in engineering at one of the universities in Sydney’ (0909030 at [31]). The 
status as a good student was never the sole reason for the decision, but it was acknowledged 
in five appeals as a contributing factor in the MRT’s decision. In the explaining the decision, 
the MRT specifically referred to positive academic results prior to the circumstances that 
caused the breach in four cases, to ‘proactive’ behaviour when academic issues did arise in 
two cases and noted the applicant’s desire to continue his or her study in four cases. The 
subjectiveness of decision-makers’ perceptions of ‘good’ behaviour or otherwise is 
problematic: it cannot reliably be measured and largely relies upon the applicant’s ability to 
be convincing when presenting circumstances of hardship (either in person7 or via the 
narrative offered by representation at the hearing). Consequently, inconsistent outcomes are 
inevitable and it suggests that potentially attending and presenting well at the Tribunal hearing 
will assist in a favourable outcome.  

Hardship 
The final consideration, outlined in PAM 3 (1002665 at [36]), for the MRT when deliberating 
whether to affirm or set aside a cancellation was the degree of hardship returning home would 
cause. The MRT made reference to the hardship that a cancellation would cause in the 
summary decisions in five of the 27 cases analysed, and in four of those appeals the potential 
hardship was considered to outweigh the breach, resulting in the decision being set aside. In 
these considerations the focus shifted from the individual (and his or her character and/or 
behaviour, as described above) to the student’s family and circumstances. The four successful 
appeals related to progress and attendance breaches. In the decisions the MRT acknowledged 
the benefits to the family resulting in their child/sibling studying in Australia compared with 
failure to complete and qualify (0908821 at [60]), which would result in harm including short-
term ‘financial loss’ and ‘embarrassment’ as well as long-term limitations on the future 
prospects of the applicant. In Case 22 the ‘tribunal asked the applicant whether he had 
considered what sort of hardship he would suffer if his visa was cancelled’ (1001365 at [490]). 
The hearings do not follow a formal structure and direct questions asked by the MRT are not 
explicitly stated in the summary decision, so it is not clear if this is a consistently posed 
question. However, it suggests that there is more than the original visa agreement and breach 
at stake, and that for some international students there may be a willingness to recognise the 
broader imperative for them to complete their studies, in spite of a breach. These decisions 
are far removed from the milieu of student action or inaction, and suggest that, at least under 
the MRT regime, far more students could have potentially appealed a cancellation. Indeed, it 
is likely that many students would be able to develop a strong narrative for the importance of 
their educational outcome for themselves and their family.  

7  While it is not always made reference to, we estimate that in approximately 60 per cent of the 270 cases analysed 
the applicant was present at the hearing.  
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MRT’s role  

Following from the shift in the decision-making focus noted above, we turn to briefly make 
note of condition 8105 (employment) breaches and decisions. As noted earlier, in these cases 
the MRT had a purely administrative role; it has no power to set aside a decision, but it must 
uphold the decision in order for an appellant to pursue the appeal to the Minister (as noted 
above, this has shifted and the AAT now has discretionary power in these cases). While 
effectively this made the MRT a ‘rubber stamp’, we found that the MRT nonetheless offered 
commentary in regard to the cases that it considered. In eight of the nine cases, what was most 
consistent was the expression of ‘sympathy’ for the applicant. This ranged from identifying 
that the MRT felt ‘some sympathy’ to ‘considerable sympathy’ (Case 25) to ‘substantial 
sympathy’ (case of Case 26). In only one of the nine cases was there no expression of 
sympathy (case of Case 27), however, the published decision directly addresses the Minister, 
outlining why the visa cancellation should be set aside: 

The Tribunal refers the Minister to the above considerations regarding the applicant’s remorse 
and his good faith intentions when applying his discretion to the applicant’s request for 
Ministerial intervention … 

The Tribunal also suggests that if the violation of the applicant’s visa conditions is put to one 
side, the Minister might also consider the fact that he was an exemplary worker who has been 
accepted into and valued by the Australian community for a number of years. This is 
demonstrated by the willingness of [the employer] to provide a reference in support of the review 
applicant … The Tribunal also notes the submission of the review applicant’s migration agent 
that the applicant was given an award by [the employer] during his employment with that 
company. As the applicant’s agent submits, ‘he has been absorbed into the community and he 
has assimilated the values of Australian society into his work and behaviour’ (0909823 at [44]). 

We note this as the MRT was under no legal requirement to make statements in these 
decisions. The expression of sympathy and support for applicants is more than just the 
determination of a breach and suggests the MRT’s consideration regarding the circumstances 
of these applicants is to offer a position or a contribution for the purposes of ministerial 
intervention, assuming that applicants will appeal to the Minister following the MRT’s ruling. 
This, arguably, shines a light on softer, less influential, efforts to regulate the border and 
interpret the border regime in a way that is nuanced and reactive to context and circumstance. 
In Case 27, the MRT was very much in favour of determining that the applicant was a 
‘desirable’ non-citizen. It remains to be seen whether the MRT’s statements of compassion, 
although non-impactful at the time, may be translating into more decisions in applicants’ 
favour now that the AAT has discretionary power.  

Conclusion 

The findings in this preliminary research pave the way for a more comprehensive study of 
internal administrative processes that contribute to the regulation and performance of the 
border. This research addresses one point of decision-making within the complicated 
apparatus of the border regulatory regime in Australia. It has examined summary decisions of 
the MRT, focusing on cancelled student visa appeals. It brings together critical issues that 
connect more broadly to concerns regarding the expanding network of immigration controls. 
We discuss each in turn. 
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First is the role of education providers as visa police who are required to monitor students 
and report on their progress and participation (see Weber 2013). Clearly education providers 
vary in the way they undertake this role, including the level of support and information they 
provide to international students. While it is in the interests of providers to make the student 
experience as positive as possible, to ensure financial gain in this significant market, there is 
nonetheless a significant degree of power held within the institution, which can be detrimental 
to student visa holders. The analysis revealed that education providers giving incorrect 
information to the Department, or failing in some way to support students in their studies, 
impacted at least 24 appeals. It was evident that the interaction between students and 
education providers can result in student visa cancellations as a consequence of educational 
provider error, which was only recognised when a student visa holder appealed the 
cancellation. Critically, it is not known how many student visas are cancelled annually nor 
the reasons for these cancellations, but it may be that many students are simply accepting the 
decision of the Department without an awareness of their rights. Inconsistencies at this early 
stage of the process and the ad hoc nature of the overall process will inevitably lead to 
inconsistent outcomes. 

Second is the role of administrative regimes in visa regulation. The MRT and now the AAT 
makes considerations at points of the decision-making process that impact whether the student 
is permitted to reside in Australia or is excluded. We see evidence here of both decision-
making and narrative building that are extremely supportive of appeals but where there is no 
power to decide. We also see cases where there is limited or no sympathy for a death in the 
family and the impact that may have on a student — a situation that would be more generously 
(arguably) managed for a citizen student. These decisions bring to the fore the way in which 
the line of inclusion and exclusion is constantly being redrawn. There is no clear certainty 
regarding whether pursuing an appeal to claim belonging or inclusion in a case where a student 
visa has been cancelled is going to lean towards exclusion or inclusion. 

Third is the inflexibility of the visa regime. There is limited formal flexibility in the system. 
However, the MRT’s rulings in cases where it had no ability to make a decision other than 
affirm the cancellation illuminates the possibility for a more nuanced interpretation of what 
is acceptable. Through this analysis of nearly 30 cases we can see that there are inconsistencies 
which make little sense (why is it acceptable to be absent because you attended a funeral 
compared to being absent because you are grieving, but could not travel home for a funeral?). 
We also see that there is an opportunity to create greater flexibility for international students 
that reflects the experience of education.  

Fourth is the higher standards required by non-citizen students. Student visas are provided 
based on meeting a number of requirements including that students must be able to financially 
support themselves in study and living costs without breaching their working conditions. 
However, the requirements also imply that students are expected to be emotionally capable 
and able to overcome the challenges of living in a new country. The basis for the appeals we 
analysed demonstrate the way in which social isolation, emotional hardship, and differential 
treatment were not accepted by the MRT as exceptional circumstances, and thus not accepted 
as reasons for breaching visa conditions. In fact, only students who were proactive in 
upholding their visa conditions, through managing medical issues and/or demonstrating the 
impact of a death of a family member, were recognised by the MRT as ‘exceptional’ and thus 
justifying the breach. We suggest there is a higher expectation of international students due 
to their status as non-citizens, although the standard to which this is ‘fair’ is debateable. 
Students who are citizens can, depending on the course, barely attend any classes and pass 
based on course results, others can have medical issues arise and support to access medical 
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care, while others can run into financial hardship and take time off from study to work. These 
options appear less available to international students.  

The findings illustrate what was happening in the MRT through public record, the breadth 
of circumstances with which international students cope, and the challenges for students in 
having their efforts to cope recognised as legitimate strategies within the grounds of their visa 
conditions. There is a clear demarcation between international students and Australian 
students: the added burden of immigration regulation in addition to educational provider 
regulation that all students are subject to. Indeed, we argue that AISs believed to be in breach 
of their visa are transitioned from an education framework to a context framed by a border 
control imperative. While this study has some significant limitations in relation to how 
broadly it applies (given we do not know the proportion of decisions made public), it 
nonetheless offers insight into the importance of examining forms of immigration regulation. 
It also identifies which non-citizens, including those who in the first instance appear 
‘desirable’ (compared to the ‘undesirable of the poor, unskilled or low skilled Global South 
migrant (Pickering & Weber 2006)), are still subject to processes of regulation that need to be 
brought into the light and more clearly understood. 
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