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I. Introduction
In 2009 the International Committee of the Red Cross (ICRC) published the
Interpretive Guidance on the Notion of Direct Participation under International
Humanitarian Law ('Interpretive Guidance'). I The Interpretive Guidance was
prepared by the legal advisor to the ICRC, Dr Nils Melzer, whose 2008 book,
Targeted Killing in InternationalLaw,2 presented a similar interpretation of the law
to the Interpretive Guidance. 3 Both publications propose the same test for
'membership' of organized armed groups in non-international armed conflict. This
test is based on whether the particular person performs a function on a continuous
basis, in which they cause harm in a single causal step. 4 In 2010 Brigadier-General
K W Watkin ('Watkin') published a paper that criticised the Interpretive
Guidance's definition and proposed a definition of membership of organized armed
groups that directly mirrors a conventional State armed force, 5 including 'Combat
Service Support' elements, 6 namely those elements of an armed force most
removed from operational activity, such as caterers, warehouse operators, pay
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extremely indebted for the constructive criticism from Donald Rothwell, Hitoshi Nasu,
and the two anonymous reviewers, all remaining errors are, of course, my own.
Nils Melzer, Interpretive Guidance on the Notion ofDirect Participationin Hostilities
Under InternationalHumanitarianLaw (International Committee of the Red Cross,
2009) available at <http://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf>.
Nils Melzer, TargetedKilling in InternationalLaw (Oxford University Press, 2008).
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clerks and a number of different medical disciplines (including psychologists,
dentists and nurses).
This article will argue that the most practical and legally correct definition is
somewhere between these two extremes. It is submitted, to be properly categorized
as a 'member of organized armed group' a person does not have to directly inflict
harm in one causal step on a recurrent basis. 7 However, neither should 'a cook' be
properly considered a 'member of an organized armed group'. 8 A more accurate
reflection of who is a legitimately targetable member of an organized armed group
is based not on the harm the individual causes, but simply on conduct that shows
they intentionally enable the operational activities of the group. 9 It is generally
accepted that even in non-international armed conflict there are 'combatants' in the
wide sense of that word (whatever they are variously called). 10 While they are not
privileged combatants, they do not have 'civilian status' and can be attacked at any
time within established limits of international humanitarian law (IHL). 11 'Members
of organized armed groups' are part of this 'combatant' class rather the 'civilian'
class. Accordingly, this article will submit that a more satisfactory way of defining
them will come from simply considering whether they form part of the 'armed
force', in a not dissimilar way one might recognise a State Armed force, without
recourse to formal membership, or indicia such as uniforms. This is quite a different
test to one used to decide whether a civilian has lost their protection from attack,
and I submit it produces a more logical representation of an armed group than a test
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Melzer, Interpretive Guidance, above n 1, 54; Melzer, Targeted Killing in
InternationalLaw, above n 2, 321.

Watkin, 'Opportunity Lost', above n 5, 692.

For the purposes of this article, I define 'intentional' as 'knowingly assisting the
operationalactivities of the armedgroup', that is, the person has knowledge that the

operationalactivities of the armed groups are being assisted by the person's actions. It
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is an act of 'specific intent' in Australian legal terms. See, eg, Criminal Code Act 1995
(Cth) sch I div 5. Obviously, this will only be a reasonable circumstantial conclusion
from observed facts, but I submit that in practice, especially for the sort of key
individuals targeted killings will be focusing on, this will not be impractical to achieve
(see, eg Al Aulaqi v Obama below n 21). If however a reasonable level of certainty of
'intentional enabling of the operational activities of the armed group' cannot be
confirmed, the targeted killing should not go ahead. I will elaborate on this in more
detail in Part VI.
See, eg, Rome Statute of the International Criminal Court, opened for signature 17
July 1998, 2187 UNTS 3 (entered into force 1 July 2002) art 8; Jean-Marie Henckaerts
and Louise Doswald-Beck (eds), Customary International Humanitarian Law
(International Committee of the Red Cross / Cambridge University Press, 2005) vol 1,
3; David Kretzmer, 'Targeted Killing of Suspected Terrorists: Extra-Judicial

Executions or Legitimate Means of Defense?' (2005) 16 European Journal of
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InternationalLaw 171, 199; Kenneth Watkin, 'Combatants, Unprivileged Belligerents
and Conflicts in the 2 1st Century' (Paper presented at the Informal High-Level Expert
Meeting on the Reaffirmation and Development of International Humanitarian Law,
Cambridge, 27-29 January 2003) 14.
Yves Sandoz, Christophe Swinarksi, and Bruno Zimmerman (eds), Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(International Committee of the Red Cross / Martinus Nijhoff, 1987) 1143 [4789]

available at < http://www.icrc.org/ihl.nsf/COM/475-760018?OpenDocument>.
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that is based on an individual's proximity to the causing of harm, let alone one
based on the causing of harm in a single causal step.
While this may seem a totally esoteric argument it actually has very practical
results. A narrow definition of 'direct participation in hostilities' that requires a link
to a specific attack, and has a limited temporal element, 12 serves a useful purpose in
that it acts to protect those civilians who commit the sporadic, spontaneous or
unorganised acts against State armed forces from deadly reprisals once the threat
they presented has ceased. 13 However, if one starts with a 'narrow' test for loss of
civilian protection, and then uses that same narrow test, but adding 'on a recurring
basis', in order to define 'members of organized armed groups' (as the Interpretive
Guidance does), important logistics, support and possibly even leadership elements
integral to the operational capability of the armed group will not be included as
'members of the organized armed group'. By definition, in a non-international
armed conflict there must be armed groups who have an element of organization
and capability about them. 14 It is not appropriate to define these members (who of
course may in extreme cases number in many thousands, wear a distinctive type of
uniform and have weaponry which is equally sophisticated to that of the State
armed forces they are fighting) on their individual proximity to the infliction of
harm. Once a group has formed itself into an 'armed force' capable of operational
activity, even if they are a relatively small organization, they should be able to be
targeted as an armed force would be. It is not appropriate to target them as a
number of disparate civilians carrying out isolated disorganised acts, which, by
definition, they are not. 15 There will be challenges in searching for indicia of who
makes up that 'armed force', or who is a 'member' of the organized armed group,
but I submit these challenges can be satisfactorily addressed, especially in the case
of targeted killings which will almost certainly be 'resource and intelligence heavy'
6
operations that target key personnel only.'
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For example, simply: 'moving to a position of attack, withdrawing from an attack; or
making preparations for a specific attack'.

See, eg, Melzer, Interpretive Guidance, above n 2, 35, 44, 71.
Jean S. Pictet, Commentary on the Geneva Conventions of 12 August 1949

(International Committee of the Red Cross, 1952) 49-50; Lindsay Moir, The Law of
InternalArmed Conflict (Cambridge University Press, 2002) 35; Prosecutorv Akayesu

(Judgement) (International Criminal Tribunal for Rwanda, Trial Chamber I, Case No
ICTR-96-4-T, 2 September 1998) [619].
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See, eg, Sandoz, Swinarksi and Zimmerman (eds), above n 11, 1351 [4460]: 'The
Protocol applies on the one hand in a situation where the armed forces of the
government confront dissident armed forces, ie, where there is a rebellion by part of
the government army or where the government's armed forces fight against insurgents
who are organized in armed groups, which is more often the case. This criterion
illustrates the collective character of the confrontation; it can hardly consist of isolated
individuals without co-ordination'.
See, eg, the operations against the following (these are used only as examples to
illustrate the general 'resource intensive' nature of targeted killings, not either as good

examples of proportionality or definitive cases of 'armed conflicts'): Yahya Ayash,
Gaza, 5 January 1996; Saleh Shehedah, Gaza, 22 July 2002; Mohammed Istawi
Abayat, the West Bank, October 2002; Qaed Senyan al-Harethi, Yemen, 3 November
2002; Sheik Ahmed Yassin, Gaza, 22 Mar 2004; Abdel Aziz Rantisi, 17 April 2004;
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A further problem in the Interpretive Guidance test is its ability to be
understood and accepted by those who must apply it, namely professional soldiers.
The definition includes legal terminology such as 'single causal step',' 7 and is also
based on 'direct participation in hostilities', whose temporal and qualitative
elements are highly uncertain and controversial. 18 Finally, it produces results many
would find counter-intuitive. For example, unless a specific attack was being
prepared, those who either: make Improvised Explosive Devices (IEDs); act as
'Personal Security Details' to key leadership figures (PSD); 19 or recruit suicide
bombers, would not be considered part of the 'organized armed group'. 20 I submit
the alternative test I propose is more likely to be understood by military and
civilians alike because it represents a more natural understanding of a military
'force', but without taking this idea to unrealistic extremes. A further, related,
advantage is that it also allows State armed forces to be more honest and transparent
in their targeting decisions, 2 1 which in turn should increase public confidence in the
targeting process. I will further submit that both the major justifications put forward
by the Interpretive Guidance to justify their narrow definition of 'members of
organised armed groups' are flawed. Firstly, I will argue that the test put forward by
the Interpretive Guidance is not supported by either Treaty or customary law.
Secondly, I will seek to show that it is not an effective way of protecting 'innocent
civilians', and that I believe that this can be better achieved by requiring high
standards of verified evidence before targeting, rather than by imposing an
illogically narrow test that is therefore likely to be disregarded.

(a) Structure
For the remainder of Part I, I will set out a number of preliminary matters, namely
terminology and my method for determining the law on this question. In Part 11, I
explain the difference between a 'harm based test' and a 'membership test', and
then give a summary of the Interpretive Guidance's definition of 'members of
Haitham al Yemeni, North Western Pakistan, 10 May 2005; Ayman al-Zawahiri in
North Western Pakistan, 13 January 2006 (failed); Abu Musab al Zarqawi in Iraq on 7
June 2006; Mahmoud al Mabhouh, Dubai, 20 January 2010; Anwar al-Aulaqi, Yemen,
17
18

30 September 2011. More examples will be discussed further in the article.
Melzer, Targeted Killing in InternationalLaw, above n 2, 16.
The Public Committee against Torture in Israel et al v The Government of Israel et al

[2006] HCJ 769/02 (13 December 2006) [34] (Supreme Court of Israel) ('Targeted
Killings Case'); Henckaerts and Doswald-Beck (eds), above n 10, 23; International
Committee of the Red Cross, above n 3.
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Also known as Protective Security Detachments, or other similar combinations. See,
eg, Bryce C. K. Muhlenberg, PSD Protects Commander, Views Change (12 February
2008) Military.com
<http://www.military.com/features/0, I5240,161978,00.html?ESRC=iraq.RSS>.
Melzer, Interpretive Guidance, above n 1, 34, 54.
Philip Alston, Report of the Special Rapporteur on extrajudicial, summary or
arbitrary executions, UN Doc A/HRC/14/24/Add.6 (28 May 2010) [87]; Targeted

Killings Case [2006] HCJ 769/02 (13 December 2006) [40]; and, eg, Defendants,
'Opposition to Plaintiffs Motion for Preliminary Injunction and Memorandum in
Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case
1:10-cv-01469-JDB, 25 September 2010, available at <http://online.wsj.com/public
/resources/documents/awlaki0925.pdf>.
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organized armed groups'. In Parts III and IV, I will set out what I submit are the
weaknesses of the Interpretive Guidance in relation to the definition of 'members of
organized armed groups'. In Part III, I will put forward the argument that under IHL
'members of organized armed groups' and civilians who have temporarily lost their
protection are fundamentally different, and it is therefore not appropriate to use one
definition to attempt to define the other (quite apart from the uncertainties in the
latter's meaning). In Part IV I will argue that even if a 'harm based' test is used, the
'harm' needs to include 'harm' caused in more than one causal step. Part V is a
critique of Watkin's alternative theory of membership, in which I argue that, while
it is a more correct way of defining 'members of organized armed groups', the test
is both too broad and too imprecise. 'Part VI' sets out what I believe is the most
practical and correct test for 'members of organized armed groups' in a noninternational armed conflict. 'Part VII' is my conclusion, in which I will return to
some matters raised in this introduction.

(b) Terminology
This article deals specifically with targeted killing of 'members of organized armed
groups' in non-international armed conflict. For these purposes, I define 'targeted
killings' as the planned targeting, in a non-international armed conflict, of an
individual not 'directly participating in hostilities' at the time of their targeting, or at
least not obviously so. 22 That is, only against those who have lost their civilian
23
status, rather than their civilian 'protection'. I accept that some would submit in
certain circumstances 'targeted killings' could occur against those 'directly
participating in hostilities' (in the widest sense of that term) at the time of their
targeting, and I will discuss such an example in Part VI. However, the uncertain and
controversial temporal limitations of that phrase make this classification
problematic. I acknowledge that in the Targeted Killings Case, the High Court of
Justice of Israel (HCJ) classified those targeted by the Israeli security forces as
24
'directly participating in hostilities' at the time of their targeting. I will deal with
this ruling in Part IV. I do not class actions by law enforcement personnel outside of
25
an armed conflict as targeted killings, as Melzer apparently does.
It is beyond the scope of this article to consider the conditions that create a noninternational armed conflict, 26 or the question of geographical limits of such a
22
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That is, clearly within the narrowest concepts of that phrase, namely: 'moving to a
position of attack, withdrawing from an attack; or making preparations for a specific
attack'. See, eg, International Committee of the Red Cross, above n 3. I would thus
classify all of the cases above at n 16 as within my stated definition of targeted
killings.
See, eg, the cases in n 16, above.

24

Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [21].
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Melzer includes cases such as 'Ewald K', Jean Charles de Menezes, and Rigoberto
Alpizar in Melzer, Targeted Killing in InternationalLaw, above n 2, 447, 442, 443.
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Today this is generally accepted to be where 'there is a protracted armed violence
between governmental authorities and organized armed groups or between such groups

within a State.' See, Prosecutor v Tadie (Decision on the Defence Motion for
InterlocutoryAppeal on Jurisdiction) (International Criminal Tribunal for the Former

Yugoslavia, Appeals Chamber, Case No IT-94-AR72, 2 October 1995) [70].
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conflict. 27 While I acknowledge it as a further point of controversy, I will not
consider whether similar, but geographically separated, armed groups can be part of
the same 'organized armed group' of a party to a conflict. 28 While I will consider
international armed conflict it is by analogy only. I do not consider international
human rights law, assuming that in a non-international armed conflict, properly
termed, the issue of classifying targets is governed solely by 1IL.29 I acknowledge
that others would not agree with this approach in all situations. 30
As the article deals only with non-international armed conflict, when the term
'organized armed groups' is used it denotes only the 'armed forces of a non-State
party to the conflict'. 3 1 By 'organized armed groups' I do not include the political
wings of such groups, but only the 'armed wings'. Further, this article assumes that
such groups have a level of 'organization and capability'. 32 At times, to avoid
confusion between 'members of an organized armed group' under the Interpretive
Guidance and what I submit is the correct definition, I will sometimes use the term
'combatant' to denote those who have lost civilian status in a non-international
armed conflict. It is accepted by this article that strictly speaking combatants are
only those 'privileged combatants' (generally speaking members of a State's
military forces) who suffer no criminal sanctions for their acts of war that are not
war crimes, and who are entitled to Prisoner of War status. However, accurate or
not, 'combatant' is sometimes used to describe 'non-civilians' in non-international
armed conflict, either on its own or prefaced by 'unprivileged' or 'unlawful', 33 and
I will also occasionally do so in an attempt to make a point. In such cases I will
generally refer to them as 'combatants' (in the wide sense) in order to distinguish
them from the privileged combatants of international armed conflict.
In this article I will generally use the phrase 'members of organized armed
groups' to denote those who do not have civilian status in non-international armed

27

See, eg, Philip Alston, Report of the Special Rapporteuron extrajudicial,summary or

arbitraryexecutions, UN Doc A/HRC/14/24/Add.6 (28 May 2010); See also Melzer,
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Targeted Killing in InternationalLaw, above n 2, 257.
Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, above n 21, [54].
Legality of the Threat or Use ofNuclear Weapons, (Advisory Opinion) [1996] ICJ Rep
226, 263; For how to separate the IHL and IHRL see Jan R6mer, Killing in a Grey
Area between HumanitarianLaw and Human Rights (Springer, 2010).
See, eg, Kretzmer, above n 10; Orna Ben-Naftali and Keren Michaeli, 'The Public
Committee Against Torture in Israel v. The Government of Israel' (2007) 101(2)
American JournaloflnternationalLaw 459.
For a discussion of this point see, Nils Melzer, 'Keeping the Balance Between Military
Necessity and Humanity: A Response to Four Critiques of the ICRC's Interpretive
Guidance on the Notion of Direct Participation in Hostilities' (2010) 42 New York
University JournalofInternationalLaw and Politics 831, 838.
See above n 14.
See, eg, 'Rule l' in Henckaerts and Doswald-Beck (eds), above n 10, 3; Rome Statute
of the InternationalCriminal Court, opened for signature 17 July 1998, 2187 UNTS 3
(entered into force 1 July 2002) art 8(2)(e)(ix); Kretzmer, above n 10, 199; Watkin,
'Combatants, Unprivileged Belligerents and Conflicts in the 2 1s Century', above n 10,
14.
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conflict. Although it is only a phrase from Additional Protocol II (APII), 34 and thus
not necessarily customary international law, I submit it is the most accurate term for
the following reasons. Firstly, in a non-international armed conflict it is accepted
there must be 'armed groups.' 3 5 Secondly, any 'armed group', or 'armed force' of a
36
party to the conflict, if correctly classified, must have a level of organization.
Finally, the term 'members of organized armed groups' is gaining increasing
acceptance by writers and State military forces to denote those who, in a noninternational armed conflict, have lost civilian status and who therefore can be
engaged without them 'directly participating in hostilities' at the time they are
targeted. 37

(c) Determining the law on this question
The two most important pieces of treaty law on this question, common Article 3 of
the Geneva Conventions of 12 August 1949 ('Common Article 3'), and Article
13(3) of APII, are sparse in their language. While some minimum requirements can
be gleaned from these two Articles, obviously the most important pieces of
interpretation in determining the answer to this posed question will come from a
consideration of customary international law. Despite the fact that the subject matter
of this essay is often clouded by State secrecy I believe there is enough information,
especially that produced in the last few years, 38 to satisfactorily establish customary
international law on this issue.

II. Tests for Determining Membership in Organized Armed Groups,
and the 'Interpretive Guidance'
(a) Differentiating 'harm based test' from a 'membership based' test
It is necessary at this point to explain some of the terminology that I use. While this
is admittedly a little painstaking, I believe it is worthwhile in order to show that not
only is the test used by the Interpretive Guidance to define 'members of organized
armed groups' too narrow, 39 it is probably based on the wrong type of test. As is
34
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ProtocolAdditional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of Non-InternationalArmed Conflicts (ProtocolII), opened for
signature 8 June 1977, 1125 UNTS 609 (entered into force 7 December 1978)
('AdditionalProtocol II').
See Pictet, above n 14, 49-50; Moir, above n 14, 35; Prosecutor v Akayesu
(Judgement) (International Criminal Tribunal for Rwanda, Trial Chamber I, Case No

ICTR-96-4-T, 2 September 1998) [619].
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See Pictet, above n 14, 49-50; Moir, above n 14, 35; Prosecutor v Akayesu
(Judgement) (Intemational Criminal Tribunal for Rwanda, Trial Chamber 1, Case No
ICTR-96-4-T, 2 September 1998) [619].
See, eg, Melzer, Interpretive Guidance, above n 1, 54; Defendants, 'Opposition to
Plaintiffs Motion for Preliminary Injunction and Memorandum in Support of
Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv01469-JDB, 25 September 2010, 5, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf>.
In particular, State practice (especially of those Nations 'specially affected'), official
pronouncements, military manuals and judicial decisions.
The interpretive guidance uses a 'continuous combat function' test, discussed in more
detail below. See Melzer, Targeted Killing in InternationalLaw, above n 2, 54, 321.
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well known, in international armed conflict, combatants are targetable simply
because of their position as a member of the enemy armed forces. It is not necessary
for the individual member to themselves cause harm for them to be considered a
'member of the armed forces'. Individual use of a weapon system is irrelevant to the
question of whether a person is a 'member' of the armed forces. While the ability
for a State armed force to inflict some kind of offensive action (which I will refer to
simply as 'harm') is probably an essential requirement for them to be considered an
'armed force', 4 0 the proximity and contribution of individual members to the
infliction of the harm is not relevant. For example, military lawyers, logisticians and
pay clerks may all be members the 'armed forces', and could be targeted as such. 4 1
The test to define membership of the armed forces is sometimes called a 'status
test'. While I have no issue with the term 'status test', in order to illustrate my
argument I will use terminology that I believe is more precise. To describe the test
for defining whether someone is, or is not, a member of the 'armed forces', 42 I will
use the phrase 'membership test', as they either are, or are not, 'a member'.
Obviously this immediately raises the important question of identification,
especially without reference to formal membership, and I will discuss this further in
Part VI.
The test for loss of civilian protection is often called a 'conduct test'. However,
the actual conduct that is required for loss of civilian protection is quite specific.
While there is no universally accepted meaning for the phrase 'direct participation
in hostilities', 43 it is generally agreed that to lose protection civilians must
specifically cause, or threaten to cause, some harm or military disadvantage, either
directly or indirectly, to the enemy or to civilians. 44 The loss of civilian protection
(and thus legitimate targeting) in both international armed conflict and noninternational armed conflict is therefore based on proximity to the causing of
'harm'. Subsequently, I will term the test for loss of civilian protection a 'harm
test'. The test that both Melzer and the Interpretive Guidance use to define
'members of organized armed groups is an even more narrow version of the 'harm
test', which I term a 'direct harm test'. As I have already stated, I will consider what
type of test combatants in a non-international armed conflict should logically be
judged against in Part III.

(b) 'Members of organized armed groups' under the Interpretive
Guidance
The Interpretive Guidance bases its determination of who is a legitimately
targetable member of an organized armed group on its definition of 'direct
40
41
42
43

I accept it may in fact be an essential requirement, but this question is beyond the
scope of this paper.
See also Melzer, TargetedKilling in InternationalLaw, above n 2, 320.
In the terms of Additional ProtocolII, art 1.
Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [34]; Henckaerts and

Doswald-Beck (eds), above n 10, 23; International Committee of the Red Cross, above
n 3.
44

Targeted Killings Case [2006] HCJ 769/02 (13 December 2006) [31]; Sandoz,

Swinarksi and Zimmerman (eds), above n 11, 618 [1942].
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participation in hostilities'. It is therefore necessary to first consider that definition.
The Interpretive Guidance suggests that the correct interpretation of 'directly
participating in hostilities' is a narrow (perhaps literal) one. 45 According to the
Interpretive Guidance, in order to qualify as 'direct participation in hostilities', a
specific act must meet the following cumulative criteria:
The act must be likely to adversely affect the military operations or
I.
military capacity of a party to an armed conflict or, alternatively, to inflict
death, injury, or destruction on persons or objects protected against direct
attack ('threshold of harm').
There must be a direct causal link between the act and the harm likely to
2.
result either from that act, or from a coordinated military operation of
which that act constitutes an integral part ('direct causation').
The act must be specifically designed to directly cause the required
3.
threshold of harm in support of a party to the conflict and to the detriment
of another ('belligerent nexus'). 46 [emphasis added].
In basic terms, to lose protection, civilians may either engage in acts that
directly cause 'harm' (which includes adversely affecting 'military capacity'), or
take part in a specific operation that directly causes harm. The commentary to the
Interpretive Guidance states:

direct causation should be understood as meaning that the harm in question must be
brought about in one causal step. Therefore, individual conduct that merely builds
up or maintains the capacity of a party to harm its adversary, or which otherwise
only indirectly causes harm, is excluded from the concept of direct participation in
hostilities. 4 7 [emphasis added].
According to the Interpretive Guidance, 'members of organized armed groups'
in a non-international armed conflict (entailing permanent loss of civilian protection
unless they 'positively disengage'), are not all 'members' of the armed group in the
wide sense, but only certain specific members. 48 According to the Interpretive
Guidance 'members of organized armed groups' are only:
[those] who assume a continuous function for the group involving his or her direct
participation in hostilities (hereafter: "continuous combat function") 4 9 [emphasis
added].
Therefore, according to definitions of the Interpretive Guidance, to be a
member of an organized armed group in non-international armed conflict the person
must continuously perform a function which involves causing actual harm to the
State forces (or civilians) in a single causal step.
Melzer has clarified that 'continuous' in this phrase does not mean 'continuous
combat', but at the same time he re-affirms that those who do not meet the threshold
of the Interpretive Guidance's definition of 'direct participation in hostilities' can

45
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48

Melzer, Interpretive Guidance, above n 1, 33.
lbid 16.
lbid 52-3.
Ibid 33.

49

lbid 33.
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not be targeted as 'members of an organized armed groups'. 50 The narrow scope of
the Interpretive Guidance's 'direct causal link' criteria is highlighted by the
example of IED production. An uninterrupted causal chain of events between the
production of the LED and the application of violence is insufficient. The
Interpretive Guidance states definitively that 'the assembly and storing of an
improvised explosive device (LED) in a workshop, or the purchase or smuggling of
its components, may be connected with the resulting harm . . . but, unlike the

planting and detonation of that device, do not cause that harm directly.' 5 1Under the
Interpretive Guidance, to be a 'member of an organized armed group', the person
must 'directly participate in hostilities' in this narrow sense on a recurring basis. A
person who either repeatedly builds but does not emplace IEDs, or repeatedly
recruits and pays suicide bombers without knowing the specific mission they will
undertake would not satisfy the criteria, nor apparently would a person who acts as
a PSD to an insurgent leader as they only 'maintain capacity' and do not of
themselves directly 'cause harm'.
A further interesting point in relation to the Interpretive Guidance's narrow
definition of 'direct participation in hostilities', and therefore 'continuous combat
function', is that it is not clear that senior leadership elements of an organized
armed group would be included. The requirement for a 'direct causal link' between
the act and the harm produced poses problems in this regard. While 'orders' given
away from 'the battlefield' can qualify, they must be related to a specific attack
rather than to the general leadership of an organization. While the test includes the
case where there is a number of links to an ultimate act, the definition still requires
'a concrete and coordinated tactical operation that directly causes such harm'. 52 In
military terminology, it only includes the 'tactical' level, and not the 'operational'
or 'strategic' levels. 53 This means that directions for the conduct of a specific attack
would be included, but not the case where a senior insurgent commander orders a
more junior insurgent commander to 'go to a particular district and take command
of the insurgency in that area', or alternatively 'to source explosives, money and
recruits for the coming fighting season.' Therefore, it would not seem to include
those leaders at the very top of an organized armed group who, unless the group is
very small, are unlikely to 'plan or command' specific attacks.
Melzer has more recently stated that those who 'plan or command combat
operations' are included in the Interpretive Guidance's definition. 54 However, his
use of the terms 'planning or command combat operations' again emphases the
limitations of the strict wording of his test. 55 For example, the 'Chief Officer' of
50
51
52

Melzer, TargetedKilling in InternationalLaw, above n 2, 848.
Melzer, InterpretiveGuidance, above n 1, 54.
Ibid 55.

53

'Tactical' which basically denotes the manoeuvring of troops fighting 'on the ground',
as opposed to the 'Operational Level' which is basically the mid-level leadership and
planning of the campaign, and 'Strategic' being those making decisions at the very top
of an organization, generally providing direction to and communicating with, those
mid-level leaders, only. See also Watkin, 'Opportunity Lost', above n 5, 656.
Melzer, 'Keeping the Balance', above n 31, 848.
See also Watkin, 'Opportunity Lost', above n 5, 656.

54
55

TargetedKillings againstMembers of OrganizedArmed Groups

57

any State armed force, whatever they are called, probably could not to be said to
'plan and command combat operations' in the true sense of those terms. They
generally manage and command those who do. Nor is this simply a specific quirk of
State militaries. It would seem quite possible that in many cases senior leaders of
organized armed groups of any size also do not 'plan or command' specific
missions, and even in the case of those who might, it would not seem practical to
have to obtain evidence proving they have planned or given orders for specific
attacks before their targeting could take place. For example, the structure, secrecy
and geographical limitations of some armed groups (such as al Qaeda, and similar
organizations) may not make it possible for senior leaders to be involved in
'tactical' decisions, that is, decisions involving specific fighting or maneuvering 'on
the ground'. However, under the terms of the Interpretive Guidance, a person who
may occupy a leadership role in such an organization would not be considered a
'member of the organized armed group' unless they 'plan or command combat
operations' on a recurring basis. This strict requirement would still apply even if
their leadership position within the armed group is beyond doubt, for example even
if it was publicly 'self-proclaimed'. 56 While this may seem far-fetched example,
take the case of Osama Bin Laden in the last five years of his life (or a similar
figure), who because of the danger of his position has to live in isolation, with no
direct contact by electronic means. Their communication with the organization is
minimal and slow, and largely achieved by simple cryptic messages delivered at
intervals. It would seem to be stretching the Interpretive Guidance's terms to say
such a person is either 'planning and commanding combat operations' or 'causing
harm to the enemy in a single causal step on a continuous basis'. While it could be
argued this is 'a one-off case', I respectfully submit that any test for membership of
an armed group that does not unequivocally accommodate figures such as Osama
bin Laden may require some re-consideration. I will turn to this further in Part VI.

III. The Correct Type of Test for Membership of Organized
Armed Groups
(a) The confusion of the test for loss of civilian protection with that for
membership of 'armed forces'
The concepts behind the notion of 'direct participation in hostilities' and 'members
of organized armed groups' are different. As stated, 'combatants' (in the wide
sense) have no protected status, not because they individually inflict harm, but
because they form a part of the organization of the enemy forces. The ICRC
Commentary to Art 13 of APIl states 'those who belong to armed forces or armed
groups may be attacked at any time'. 57 There is no mention of 'harm' or 'threat'
when defining when they can be attacked. However, under IHL it is generally
accepted civilians lose their protected status though specific conduct causing harm
56
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or disadvantage to the enemy (or other civilians). 58 For example, in relation to the
formulation of the phrase 'direct participation in hostilities' in Art 51(3) of API, the
following has been said:
Although Article 51(3) is novel in its codification and phrasing of the 'direct
participation' exception, the basic idea underpinning it - that humanity demands the
protection of citizens, provided they are harmless - is not. 59
There are two implications from Art 51(3). The first is that the perpetrators remain
civilians. The second is that the State armed forces are forced to act because the
civilian is threatening harm against either them or other civilians, although the
threat need not be imminent. 60
The Commentary to Art 13(3) of APIl confirms the idea of the civilian losing
their protection by presenting some 'danger' to the adversary:
If a civilian participates directly in hostilities, it is clear that he will not enjoy any
protection against attacks for as long as his participation lasts. Thereafter, as he no
longer presents any danger for the adversary, he may not be attacked. 6 1 [emphasis
added].
In summary, the Commentary simply uses the phrase 'belongs to' to define
membership of armed groups, yet the test of civilian loss of protection relies on
presenting 'danger to the adversary'. In the case of attacking 'combatants' there is
no need for presenting harm before they are attacked. However, the Interpretive
Guidance treats 'members of organized armed groups' differently from combatants
in international armed conflict, only allowing them to be attacked once they are
repeatedly directly involved in causing 'harm', rather than simply by a 'membership
test'. I will seek to show this has no basis in IHL. As a starting point I will consider
the purpose of 'targeting' in all armed conflicts.

1. What is the purpose of attacks against 'combatants' in armed conflict?
It is accepted that in international armed conflict, opposing parties to a conflict will
target combatants, and that their deaths in 'normal' combat will incur no criminal
sanctions for those responsible. It is in fact stated as 'the legitimate purpose' of
attacks in armed conflict. 62 The threat that the individual member of the armed
forces poses at the time they are targeted is irrelevant. The Declaration of St
Petersburg of 1868 ('St Petersburg Declaration'), as is well known, was one of the
crucial early treaties that attempted to regulate the conduct of warfare. 63 Despite its
58
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age it is still listed in military law textbooks and other key IHL sources, 64 and is
often quoted verbatim by those wishing to define the limits of IHL. 65 While the
purpose of the St Petersburg Declaration was to limit the use of 'exploding
projectiles', three of the clauses in the Preamble are important in the consideration
of this question:
Considering that the progress of civilization should have the effect of alleviating as
much as possible the calamities of war; That the only legitimate object which States
should endeavour to accomplish during war is to weaken the military forces of the
enemy; That for this purpose it is sufficient to disable the greatest number of men; 66
The St Petersburg Declaration accepts the concept that the purpose of those
attacks, once an armed conflict has begun, is not merely to defend against imminent
threats. The implication is that the purpose of attacking the 'military forces' of the
enemy is to weaken them in order to achieve some ultimate strategic advantage.
In the case of USA v Wilhelm List et al ('Hostages Trial'), the Tribunal stated:

Military necessity permits a belligerent, subject to the laws of war, to apply any
amount and kind of force to compel the complete submission of the enemy with least
possible expenditure of time, life and money'. 67
I will discuss military necessity below in Part VI, but it is also clear from this
passage that the purpose of the use of force in international armed conflict is to
cause your enemy 'to submit' (or to obtain strategic advantage). There is no
suggestion that only those 'enemies' capable of causing imminent harm should be
attacked. If the principles of the St Petersburg Declaration and the Hostages Trial
apply to non-international armed conflict, a State can legitimately attack individual
'members of organized armed groups' simply to weaken the structure of 'the
whole'. They are not bound to only attack those who directly inflict harm on a
regular basis. Of course this leads immediately to the question of 'who is a
member?', but there is nothing to suggest it is a 'harm dependant' test. 'Logistics'
and 'communications' elements are just as targetable as the leadership if that will
help cause the submission or weakening of the enemy force as a whole.

2. Does non-international armed conflict have different rules in relation to
targeting 'combatants'?
The Interpretive Guidance has a different targeting methodology for noninternational armed conflict than that imposed in international armed conflict. This
different methodology could only be supported if the nature of targeting in noninternational armed conflict was fundamentally different to international armed
conflict (in ways other than the fact that only one State party is involved). I submit
that this fundamental difference is not supported by historical writings on IHL, or
the historical practice of States. For example, the writings of Francis Lieber were
influential in codifying the modern laws of war. His two major works Guerrilla
64
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Parties Considered with Reference to the Laws and Usage of War 68 (Guerrilla

Parties), and what has come to be known as the 'Lieber Code' 69 were developed
during the American Civil War as universally applicable codes of conduct in
warfare. While these works are now largely of historical significance, and have little
bearing on modem battlefields, they are nevertheless indicators of any historical
difference in the width of the definition of 'combatant' depending on whether the
conflict was a civil war or inter-state war. On this issue, there seems to be no
attempt in the Lieber Code or Guerrilla Partiesto draw a distinction between the
types of attack on organised enemy forces that were permitted in civil wars, and
those attacks that were permitted in wars between nations. The implication that can
be drawn is that, at the time, it was generally accepted that rules of targeting enemy
'combatants' did not depend on whether the conflict was 'inter' or 'intra' State. The
term used by the Lieber Code to denote those who are not protected is not
'combatants' but 'armed enemies'. Article 15 of the Code codified the permissible
destruction of life during war. It provided:
Military necessity admits of all direct destruction of life or limb of armed enemies,
and of other persons whose destruction is incidentally unavoidable in the armed
contests of the war. 70
There is nothing in the Lieber Code to suggest that these 'armed enemies' are
defined by the harm they can inflict or potentially inflict. The implication is that
even in non-international armed conflict these 'armed enemies' are defined by the
'membership test', that is, they are targeted due to their status or membership of the
enemy armed forces, and not their individual relation to the infliction of harm.
I submit that the conclusion that non-international armed conflict is fundamentally different to international armed conflict when it comes to targeting is also
not supported by historical State practice. Take for example those cases of noninternational armed conflicts where the 'organized armed groups' actually wear
some distinctive dress or insignia, 7 1 but are not within the category of 'dissident
armed forces' (discussed below). I believe that in such non-international armed
conflicts, parties have targeted according to rules that are similar, if not identical, to
international armed conflicts. Under the Interpretive Guidance however, even if in
uniform, those logistic elements would not be 'directly participating in hostilities'
or subsequently 'members of organized armed groups', as they are apparently not
close enough to either the infliction of harm, or to a specific 'battlefield'. Take for
example a case of a non-international armed conflict which, as did the Spanish Civil
War, has a combination of State armed forces, dissident armed forces, and some
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'organized armed groups' all in the same conflict. 72 Some of these groups wear
distinctive uniforms. Despite the ability to identify them by uniforms, can the State
armed forces properly target those organized armed groups according to a 'status'
(or membership) test, or only a 'direct harm test' as proposed by the Interpretive
Guidance?

3. The case of 'Dissident Armed Forces'
It is submitted the case of 'dissident armed forces' is illustrative of the weakness in
the Interpretive Guidance's 'harm test' for 'members of organized armed groups'. If
a section of a State armed forces rebel against the State, most would agree that all
those members of the 'dissident armed forces' would be combatants and are able to
be targeted as such. 73 The class 'dissident armed forces' is expressly mentioned as a
'combatant group' in Article 1 of APII and the Official Commentary suggests that
they can thus 'be attacked at any time'. 74 They are not targeted by the harm they
individually cause, but as long as they are part of the 'dissident battalion' (for
example) they are targetable on a membership test, namely, they are a 'member' of
the 'dissident armed forces'. As Melzer states, 'there is no reason to assume that a
member of the armed forces becomes a civilian simply by turning against his
Government'.75

All members of this 'dissident battalion' including those who don't take part in
the fighting, such as logistics elements, would be 'combatants'. Even if they
discarded their uniforms and carried on their rebellion in civilian clothes,
'members' of this armed grouping would still be 'combatants'. What then would be
the difference between 'dissident armed forces' who wear civilian clothes and fight
among the population, and an organised armed group who do the same? Under the
Interpretive Guidance, members of 'dissident armed forces' do not have to come
within the 'continuous combat function' test in order to be targetable. 76 The
Interpretive Guidance defines membership in relation to 'dissident armed groups'
as those who remain or make up 'the structure' of the State armed forces to which
they formerly belonged:
The pre-existing structures should continue to determine individual membership in
dissident armed forces as well. 77
This is a broad definition, which would include all logistics functions and any
part of the dissident formation that was previously part of the State armed force.
The fact that they make up a recognised element of the 'dissident armed force' is
enough, and it is irrelevant whether they contribute to causing harm in one causal
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step. 78 As a result, logistic and support elements of a 'dissident armed force' would
be legitimately targetable under the Interpretive Guidance. However, in the case of
'other organized armed groups', 79 due to their narrow definitions of both 'direct
participation in hostilities' and 'members of organized armed groups', both the
Interpretive Guidance80 and Melzer 8 1propose that logistics elements would not be
legitimately targetable. It is submitted there is no logical distinction for this
difference in treatment. Nor could it be said that they are treated differently because
of problems with identification. If both of these hypothetical groups were 'hidden
among the population', the logistic elements of both the 'dissident armed force' and
the 'organised armed group' would be equally hard to identify for targeting
purposes. In this case either could only be realistically identified by intelligence
collection, but once identified, it would seem either should be targetable. Indicia for
'membership' will be discussed in Part VI, however, the fact that evidentiary
challenges exist does not mean an incorrect test should be substituted. If a
'membership' test would rightly apply to the 'dissident armed forces', why not then
to an organized armed group, who may be just as well organized, resourced and
capable?
Take for example a conflict, again along the lines of the Spanish Civil War,
where 'dissident armed forces' in rebellion oppose a number of 'organized armed
groups' supporting the government. Why should one be able to target logistics
elements in one but not the other? To use a 'direct harm' based test in such a case is
to give one side's 'combatants' a narrower composition, and thus advantage
(assuming some perceived obligation to abide by IHL). The recent conflict in Libya
is a modem example of the undesirable effect this definition produces. In this
conflict, some members of Libyan 'rebel forces', who were not necessarily
'dissident armed forces', could be seen wearing uniforms and identifying
themselves and their vehicles with their proclaimed 'rebel' flag and colours. 82
While some rebel groups may qualify as 'dissident armed forces' if they were
formerly part of the Libyan State armed forces, some of the groups would be
properly classified as 'organized armed groups', depending on the level of
organization. Under the Interpretive Guidance even those logistics elements in this
rebel force who were wearing uniforms and carrying military grade weapons would
not be either 'members of organized armed groups' or 'directly participating in
hostilities' unless they were linked to specific attacks by a single causal step. They
78
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would paradoxically still be 'civilians' who have not lost their protection. This
would apparently remain the case, unless they met the strict terms of the
Interpretive Guidance, even for convoys of vehicles with heavy weapons driven by
uniformed personnel identified by rebel flags. It is submitted this example is
illustrative of the fact that a definition of 'membership' of an organized armed
group that is closer to the ordinary meaning of 'membership' (for example 'a
constituent part of a formed body') 8 3 has more practical utility than a definition
based on 'evidence of infliction of harm in a single causal step'. I will return to this
point further in Part VI.

IV. If a 'Harm Test' is Used, Why it Should Include Harm
not Caused in a Single Causal Step
(a) Can those 'within' armed groups 'indirectly participate in
hostilities' and not lose protection?
The Interpretive Guidance maintains that, even within the confines of a clearly
established armed group, a person can indirectly participate in hostilities and not
lose either civilian status or civilian protection:
for a specific act to qualify as "direct" rather than "indirect" participation in
hostilities there must be a sufficiently close causal relation between the act and the
resulting harm. 84 [emphasis added]
As result even those who (using the same examples), continually build IEDs or
recruit suicide bombers for al Qaeda or the Taliban do not lose their civilian status.
Melzer justifies this result by stating that to include those who support an armed
group but who do not directly inflict harm as (targetable) 'members of an organized
armed group' would be:
an excessively wide approach which would completely discard the distinction
between "direct" and "indirect" participation in hostilities inherent in treaty and
customary law. 85
I submit the distinction between 'direct' and 'indirect' participation in
hostilities' is not actually a strong concept in either treaty or custom. Further, to
allow those associated with armed groups to intentionally and continually
'indirectly participate in hostilities' (according to the Interpretive Guidance
definition) within an 'organized armed group', and still not lose civilian protection
would seem to have little support in customary international law.

1. Does Common Article 3 protection extend to those in organized armed
groups who are more than one causal step away from the infliction of
violence?
The protections of the civilian population in Common Article 3 have authoritatively
been stated to represent customary international law in all armed conflicts. 8 6 It
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relevantly provides protection simply to 'persons taking no active part in
hostilities.' 87 The implication from Common Article 3 is that those persons who do
take 'an active part' in the hostilities are not protected. This of course includes both
combatants not hors de combat and civilians who actively participate. If IHL
otherwise allows, and this includes a requirement of a 'definite military advantage'
resulting from the attack, 88 they can be lawfully targeted. There is no temporal
scope to the phrase, in that it does not seem to matter that a person is not literally
taking an 'active part' in hostilities' at the time they are targeted. There is nothing to
suggest that 'active' in this context does not have its ordinary meaning, and it would
seem the threshold is not high. 89 Therefore it would seem 'recruiting' suicide
bombers, or building IEDs, for a party to the conflict would be 'active
participation'. Put another way, it seems highly unlikely that there might be
successful prosecution for a 'serious violation of Common Article 3'90 if a proven
'IED maker' or 'recruiter' was deliberately targeted by a State armed force. The
prosecutor, or applicant, would have to convincingly explain why building an IED
or recruiting suicide bombers were not 'active participation' in the conflict. I will
discuss what is apparently considered 'active participation' in more detail below,
but it would seem from military manuals and official pronouncements that conduct
such as building IEDs, consistently recruiting insurgent fighters, or acting as a PSD
would be considered 'active participation', as envisaged in Common Article 3, by
many States. 91 Further, in any criminal prosecution in the ICC for a serious
violation of Common Article 3 against the perpetrator of State sanctioned targeted
killing, it would seem the prosecutor would also have to prove that those who
92
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particular State's official targeting policy was that those who enable insurgents by,
for example, building IEDs or recruiting, are actively participating, it would seem
hard to prove that those who chose to target the individuals had the necessary
mental element to have committed a crime. Any prosecution or legal action would
have to concentrate on the State's definition of 'active participation' being
'manifestly unlawful' 9 3 according to established customary and treaty law, which,
as I will argue below, seems unlikely given the State practice, opinio juris and
jurisprudence on the subject.

2. The accepted meaning of 'participation in hostilities'
According to the Commentary on Protocol II, 'hostilities' are 'acts of war that by
their nature or purpose struck at the personnel and materiel of enemy armed
forces'. 94 This is almost the same definition given to 'direct participation' in a
different place in the Commentary. 95 The Commentary and the ICRC Model
Manual also specify that 'taking part in hostilities means engaging in hostile action
against enemy armed forces but not [just] assisting in the general war effort.' 96
Thus if 'hostilities' means 'acts of war that strike at the armed forces' or 'hostile
action against the enemy', it is hard to imagine how any form of intentional
participation in such (even 'indirect') could be protected.
While President Barak used the phrase 'indirect participation in hostilities' in
the Targeted Killings Case to denote activities that were linked to insurgent activity
but not did involve the loss of protection, he used the phrase in a way that
demonstrates how misleading it is:
a civilian who sells food or medicine to unlawful combatants is taking an indirect
part in hostilities. 97
It seems unsatisfactory that selling food or medicine to a member of an armed
group (or the other examples given by President Barak) 98 could be 'acts of war that
strike at the armed forces' or 'hostile action against the enemy'. The better view
would seem to be that selling food or medicine to unlawful combatants would not
be 'taking part in hostilities' at all. 99 If hostilities means either 'acts of war that
93
94
95
96

Ibid 333.
Sandoz, Swinarksi and Zimmerman (eds), above n 11,1453 [4788].
Ibid 619 [1944]: 'acts of war which by their nature or purpose are likely to cause
actual harm to the personnel and equipment of the enemy armed forces'.
Ibid 619 [1945]; A P V Rogers and P Mahlherbe, Fight it Right: Model Manual on the
Law of Armed Conflict for Armed Forces (International Committee of the Red Cross,

97

1999) 34 [610].
TargetedKillings Case [2006] HCJ 769/02 (13 December 2006) [35].

98

Ibid.

99

I will use this example to briefly illhstrate the concept of 'intentionally assisting the
operational activities of the organized armed group'. It is not a reasonable conclusion
to draw, for example, that a person who sells food to an insurgent is either
'intentionally contributing to operational activities of an organized armed group', or
'participating in hostilities.' The activity of selling the food does not reasonably imply
an intention to assist the armed activities of the group in the armed conflict. However,
on the other extreme, to recruit a suicide bomber for the armed group's use would
reasonably appear to be intentionally assisting in the operational activities of the armed

Australian Year Book ofInternationalLaw Vol 30

66

strike at the armed forces' or 'hostile action against the enemy' (and the authorities
seem to support this), then it is hard to agree with Melzer when he states that to
intentionally support such acts should entail no loss of civilian protection, unless
they are directly supported in 'one causal step'. Certainly it is hard to see express
support for that narrow interpretation in either treaty or custom, as I will discuss
below.

3. Does 'direct' in Art 13(3) of APll mean 'in a single causal step'?
When Art 13 of APII uses 'direct' it does not appear to mean in 'a single causal
step'. It is true that in relation to the phrase 'direct part in hostilities', the
Commentary to Art 13 states: '[direct] implies there is a sufficient causal
relationship between the act of participation and its immediate consequences.' 1 00
However, 'sufficient' is quite different from 'direct', especially if interpreted
literally. It would seem that to recruit a suicide bomber, even without knowledge of
their ultimate specific target, would nevertheless have a 'sufficient causal
relationship' to the consequences, if not a 'direct causal relationship'. The
Commentary also (apparently mistakenly) states that the phrase 'direct part in
hostilities' is taken from Common Article 3, when of course that Article uses the
word 'active'. 10 1
There is obviously no such phrase as 'indirect participation', to denote conduct
that is linked to hostilities but does not involve the loss of protection, in either
Common Article 3 or APII. It is true the word 'indirect' is used in the Commentary
to APl ;102 however, there are many problems with this as a relevant authority.
Firstly, API applies only to international armed conflict, and even then it does not
necessarily represent customary international law. The particular Article 103 the
Commentary is expanding on in this context actually relates to the wearing of
uniforms by combatants. The word 'indirect' is only used to point out that some
combatants in an internationalarmed conflict are not armed. It is submitted the use
of 'indirect' at this point in the Commentary actually goes against Melzer's
argument, because it clearly implies that these combatants, who contribute
indirectly, are nevertheless combatants:
On the other hand, it seems doubtful, in the light of the wording of the second
sentence of this paragraph, which deals only with "armed" combatants, that the
obligation also extends to members of a guerrilla movement who are not armed and
whose participation in military operations may or may not be limited, but remains

indirect. As a general rule, combatants of this category, whose activity may indicate
their status, should be taken under fire only if there is no other way of neutralizing
them. 104 [emphasis added]

group (or participation in hostilities). There will of course be many cases in between
these extremes, and I will discuss a way of dealing with these in Part VI.
100 Sandoz, Swinarksi and Zimmerman (eds), above n l1, 1453 [4787].
101
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It is clear that these persons can be engaged (if there is no alternative) even
though their participation is only 'indirect'. This section of the Commentary is
authority for the idea that 'indirectly' contributing to the fight, in the sense of being
two causal steps away from the actual causing of harm (in this case military logistics
services), is enough to make a person a 'combatant' even if they are part of a
'guerilla' force, albeit in international armed conflict. The logical extension of this
would seem to be that, in a non-international armed conflict, those who make a
similar contribution to a fighting force (more than one causal step away from actual
infliction of harm) such as 'logistics personnel', would also be within the category
of 'combatants' if their actions were intentionally attempting to aid the operational
activities of a particular armed group.
As previously stated, the Commentary to API states "'direct" participation
means acts of war which by their nature or purpose are likely to cause actual harm
to the personnel and equipment of the enemy armed forces'. 10 5 However, this is
ambiguous, and does not necessarily support a requirement of 'one causal step'. For
example, building an IED or recruiting a suicide bomber would seem to be acts
'likely to cause actual harm'. Article 43(2) of API seems against the interpretation
of the Interpretive Guidance. It states:

Members of the armed forces of a Party to a Conflict.... are combatants, that is to
say, they have the right to participate directly in hostilities. 106
'Directly' in the above Article (if it adds anything at all), seems to mean only
'actively', and not 'in one causal step'.
As is well known, the ICTR held 'direct' and 'active' were of 'identical
content',107 and in the Targeted Killing Case, President Barak stated the two words
in this context are in fact 'interchangeable'. 108 If 'direct' in APII Art 13(3) means
no more than 'active', I submit it does not actually imply the existence of the
concept of 'indirect participation in hostilities' in the sense of some form of
'participation in hostilities' that does not involve the loss of protection. The lesser
form of 'active participation in hostiles' would be 'passive participation in
hostilities', which is of course a nonsense. In Akayasu, the ICTR also made the
following point:
this is a material averment for charges involving Article 4 inasmuch as Common
Article 3 is for the protection of "persons taking no active part in the hostilities"
(Common Article 3(1)), and Article 4 of Additional Protocol II is for the protection
of, "all persons who do not take a direct part or who have ceased to take part in
hostilities.109 [Emphasis added].
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The omission of 'direct' in the second phrase questions whether 'direct' really
adds anything at all. Certainly no attempt is made to distinguish between
participation in hostilities that does not involve loss of protection and direct
participation in hostilities. This is also suggested by President Barak in the Targeted
Killing Case when he at times abbreviates 'directly participating in hostilities' to
simply 'taking part in hostilities'.110

4. Rejection of the 'single causal step' test by the Targeted Killings
Judgment
While this article is concerned only with 'members of organized armed groups' in
non-international armed conflict, in the Targeted Killings Case the HCJ held that
the conflict was an international armed conflict and that the members of Hamas and
Fatah were not 'members of armed groups', but civilians 'directly participating in
hostilities'. I1I However, Vice President Rivlin suggested that the result would be
the same if the Court had instead used the formula that those targeted were instead
'unlawful combatants' (presumably in a non-international armed conflict),' 12 and I
respectfully submit this to be correct. I will therefore use the Targeted Killing Case
to illustrate my argument that 'participation in hostilities' that involves more than
one causal step to the infliction of harm by a person associated with an armed group
would be enough to properly make them a' (targetable) 'member of an organized
armed group'.
Despite the confusion with the phrase 'indirect participation', the HCJ actually
defined 'direct participation in hostilities' broadly. The Court included not only the
commission of attacks, but also direct support for the commission of such acts,
including logistic and support activities such as the transportation of combatants,
recruitment and service to combatants or their weaponry. 113 The Court's test was
the function that the person performs defines direct participation, so anything that
could be classified as 'a role' within the (armed) organization would suffice. 114 The
Court held the phrase 'direct participation in hostilities' included more than just
those who are involved in attacks in a single causal step. It did not seem to matter if
the function was only that of a message deliveryman or equipment expert; once the
person 'had made the group their home' they had lost their protection until they had
positively disengaged.' 15 Despite the Court's classification of those who 'made the
organization their home' as 'civilians', they were in fact treating them as 'members
of organized armed groups' or 'combatants'. In my submission the Court made it
clear that operational members of the armed wing of both Hamas and Fatah were
legitimate objectives for targeted killings. As long as the person was involved in the
operational activities of the armed groups it did not matter whether they were
involved in the infliction of violence in a single causal step.

110
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During the case Professor Antonio Cassese, representing the petitioners, gave
the following justification for a narrow interpretation (apparently also favoured by
the ICRC, as discussed below):
The rationale behind the prohibition against targeting a civilian, who does not take a
direct part in hostilities, despite his possible (previous or future) involvement in the
fighting is linked to the need to avoid killing innocent civilians. 116 [emphasis
added]
In other words, even in Cassese's view, the purpose of the phrase 'direct
participation in hostilities' is simply to avoid killing 'on suspicion'. The meaning of
'direct' in this context would be more like 'proven', than 'in one causal step'. It
does not divide those who have a 'frontline' function in an armed group from those
who have more of a 'logistics' role, but rather it divides those who are known to be
members and those who are only suspected as such. The implication is that if the
State has detailed intelligence on a target that makes it clear the person is not an
'innocent civilian', the harm they individually cause is not relevant. This
interpretation, which seems correct, would make the true purpose of the 'direct
participation in hostilities' test to divide those who supply food to insurgents
('innocent civilians'), from those who build IEDs. I submit the phrase should not be
used to separate those who build IEDs from those who emplace IEDs.
The key phrase from the Targeted Killing Case in relation to defining those who
are (effectively) members of organized armed groups is:
a civilian who has joined a terrorist organization which has become his home, and in
the framework of his role in that organization he commits a chain of hostilities, with
short periods of rest between them, loses his immunity from attack 'for such time' as
he is committing the chain of acts. Indeed, regarding such a civilian the rest between
hostilities is nothing other than the preparation for the next hostility. 117
According to the HCJ, the defining characteristics are whether the person has
'joined' a (organized armed group) and the group has become 'his home'. The
Court seems to suggest there is no requirement for an act to have a direct link to
likely harm, or even a proximate one. The critical issue seemed to be simply proof
of some genuine, if unspectacular, involvement in the group's operational activities.
Despite the Court ostensibly applying a model that classifies the members of the
armed organizations as civilians 'directly participating in hostilities' in an
international armed conflict, the width of the test used by the Court supports the
view that those who provide operational support to armed groups will be
'combatants',l 18 and thus targetable until they have positively disengaged. From the
test used in the judgment, a person who, for example, has a role whereby they
provide a consistent flow of armaments to an armed group (exclusively) would not
be an 'innocent civilian'. They would have a 'role' or 'function' within the armed
group, namely the supply of armaments and ammunition, however, as they do not
directly inflict harm in one causal step they would not fit within either the
116
117
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Interpretive Guidance's definition of 'continuous combat function' or 'direct
participation in hostilities'. Despite the Court's finding that all of Art 13(3) of APII
represented customary international law, the Court's interpretation of that clause
was so wide that consistent IED makers, recruiters or PSD would be either
'performing a function in the group', or 'have made the group their home' (as the
Court defined those terms). Noticeably absent from the judgment are any examples
given by the Court of persons who are part of the operational activities of an
(armed group), but without directly inflicting violence (such as logistics elements),
but who are not considered legally targetable.
The continuing belief of the Government of Israel in the correctness of a wide
interpretation of 'members of organized armed groups', that includes logistic
elements, would seem to be borne out by the targeted killing of Mahmoud al
Mabhouh. Al Mabhouh was killed on 20 January 2010 by a team of agents, almost
certainly from Israel, in his hotel room in Dubai. He had apparently been complicit
in the kidnapping and killing of 2 Israeli soldiers, but that was in 1989, over 20
years before. 119 His role at the time seemed to be more as a key figure in
purchasing and smuggling weapons to Hamas militants in Gaza. 120 He was
apparently travelling alone and unarmed 1 2 1 and he was unlikely to be 'directly
participating in hostilities' in any narrow sense at the time of his killing. Nor does it
seem al Mabhouh would fit within the narrow definition of 'continuous combat
function', if reports as to his activities are accurate. 122
However, apparently it would seem the Government of Israel either ignored the
ruling in Targeted Killings Case, or they believed al Mabhouh was within the scope
of the Court's test of 'making the group his home'. 12 3 Further, while there was
significant protest in relation to the misuse of passports,124 and protest from the
119
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Dubai police as a result of the suspected actions of 'Mossad' on their territory, 125
there was little protest from States that Mabhouh was not a legitimate target due to
his apparent logistics role. This is particularly noticeable as the States whose
passports had been misused took the opportunity to make public statements on the
matter, but only in relation to the misuse of the passports.12 6 The investigations that
followed centred on the misuse of the passports, rather than murder. 127 It is
unknown whether there is any pending legal action by Human Rights groups in
relation to al Mabhouh's classification as a 'combatant'.

(b) Lack of support in State practice for 'members of organized armed
groups' being only those linked by 'a single causal step' to the
infliction of harm
1. Official pronouncements by States on the loss of civilian protection or
civilian status
As mentioned previously, many States have expressly rejected the narrow
interpretation of 'direct participation in hostilities' in official pronouncements. The
report on US Practice of 1997 states:
[Loss of civilian protection] may be met by bearing arms or by aiding the enemy
with arms, ammunition, supplies, money or intelligence information or even by
holding unauthorised intercourse with enemy personnel. Other acts might be
considered to the taking of direct part in hostilities, depending on the intensity of the
conflict and other circumstances. 128
The 1998 Report on the Practice of Zimbabwe states "civilians will lose their
protection if they actively assist or actively become engaged in military
operations... A lot, however, will depend on the degree of involvement."l 29 The
Report of the Practice of Chile states that Chile "takes a very broad view of what
acts are considered to constitute support to military action, and as a result lead to
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the loss of civilian status and protection". 130 The Indian Army Training Note
(1995) states "so long as an individual, may it be soldier or civilian is directly
contributingtowardsfurtheranceof the war effort, he is deemed to be at war". 1 3 1

In 2010, the legal advisor to the US State Department, Harold Koh, in a public
speech entitled The Obama Administration and InternationalLaw stated:

While we disagree with the International Committee of the Red Cross on some of the
particulars, our general approach of looking at "functional" membership in an armed
group has been endorsed not only by the federal courts, but also is consistent with
the approach taken in the targeting context by the ICRC in its recent study on Direct
Participation in Hostilities. This includes, but is not limited to, whether an individual
joined with or became part of al Qaeda or Taliban forces or associated forces, which
can be demonstrated by relevant evidence of formal or functional membership,

which may include an oath of loyalty, training with al Qaeda, or taking positions
with enemy forces. 132 [emphasis added].
Therefore, while the US Government also uses 'functional membership', their
'membership' is not dependant on whether the person is involved in the infliction of
harm in a single causal step, but simply whether a person has 'joined', or is 'part of
the organization. It is similar to the test for members of State and armed forces and
'dissident armed forces'. There will be a requirement of 'harm' in order for the
organization to be an 'armed group', but this is something produced by the
organisation, not the individual.

2. Military Manuals and 'Rules of Engagement'
The US Law of War Handbook states:
[Protocol I] and US Bottom Line: Loss of civilian status for those intending to cause
actual harm to the personnel and/ or equipment of the enemy. 133 [emphasis added]
The phrase 'intending to cause actual harm' has an implication of collective
conduct that would thus include in the wider reaches of an organized armed group,
not just those who inflict the harm. It has been reported that in Afghanistan NATO
considers drug traffickers who consistently give funds to the Taliban to fight the
Coalition as 'members of an organized armed group'. 134 While these persons do
not directly cause harm, they are intentionally supporting or enabling the organized
armed group. While there has been some criticism of this policy, 135 it apparently
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continues. NATO Commanders have claimed that they are not targeting drug

traffickers with links to the Taliban, but rather members of organized armed groups
with links to the drug trade. 136 The implication is that NATO rejects the
Interpretive Guidance 's formulation that in order to be a 'member of an organized
armed group' the person must inflict harm directly, rather than simply significantly
and intentionally support the armed group in its collective operational action.
According to a version of US Rules of Engagement (ROE) from Iraq in
2005,137 those who were effectively 'members of organized armed groups' 1 38 were
defined by the ROE simply as:
a person providing support to, or a member of [a number of specifically named
armed groups]. [emphasis added]
This is obviously a further example of a membership definition that does not
depend on the proximity to the infliction of harm, and would include logistics
elements, recruiters, financiers, PSD and IED makers. What is interesting about this
definition is that it specifically names a number of groups1 39 and states that to be 'a
member' or 'a supporter' of such a group is to be a combatant and thus
'targetable'.1 40 This is a clear case of a 'status' or membership test rather than a
'harm' test being used in a non-international armed conflict, and it obviously also
includes support personnel.

3. State responses to 'targeting killings' 141 of those not 'directly' involved in
the infliction of violence
Official information from States as to who is targeted, and exactly why, is obviously
hard to obtain. States will often deny responsibility, even when responsibility is
quite clear. 142 However, in April 2010 the Obama administration apparently
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authorized the targeted killing of Anwar al-Aulaqi (al-Aulaqi), a US citizen then
based in Yemen. 143 Al-Aulaqi had been described as 'an eloquent Muslim cleric
who has turned the Web into a tool for extremist indoctrination'. 144 He had been
linked to a number of operations,14 5 but apparently more in an inspirational rather
tactical role. However, the US Government considered al-Aulaqi 'a member of
organized armed group' 146 in its 'non-international armed conflict with al
Qaeda'. 14 7 Al Aulaqi was titled an 'operational' leader by the US, but his alleged
activities do not show he was directly involved in the infliction of violence. Many
of the activities that the US government uses to assert al-Aulaqi was a 'member of
an organized armed group' would not be 'direct participation in hostilities' within
the Interpretive Guidance. For example 'pledging an oath of loyalty'; 'playing a key
role in setting the strategic direction' of the armed group; 'recruiting individuals';
'facilitating training camps'; and 'helping focus attention on planning attacks on the
US'.1 48 It is alleged he 'prepared' Abdulmutallab for his attempted attack, 149 but
probably more in the 'inspirational' sense, as it seems from the information given
by the US Government that al-Aulaqi was unlikely to be an expert in either
explosives or counter-security operations.1 50
The full extent of the evidence demonstrating al Aulaqi's 'direct' link to
infliction of harm with al Qaeda in the Arabian Peninsula (AQAP) is of course
classified, 151 and there may well be more details of the 'single causal step'
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connection to the infliction of violence not made public. However, while al Aulaqi
was described as a 'member of an organized armed group' by the US Government,
there was no mention in either the court documents or the public declaration of the
Director of National Intelligence to 'direct participation in hostilities', or
'continuous combat function'. 152 For al Aulaqi's listing as 'Specially Designated
Global Terrorist' (SDGT) in June 2010, the justification given by the US Treasury
is more generalized and could certainly be fulfilled simply by a person carrying out
only 'indirect' or 'supporting' actions:
acting for or on behalf of [an organized armed group] and for providing financial,
material or technological support for, or other services to or in support of [the
operational activities of that group]". 153
On July 20 2010, the United Nations' 'Al-Qaeda and Taliban Sanctions
Committee' also added al-Aulaqi to its 'Consolidated List' of individuals and
entities associated with al-Qaeda, Osama bin Laden or the Taliban. This listing was
based on Anwar al-Aulaqi:
participating in the financing, planning, facilitating, preparing, or perpetrating of
acts or activities by, in conjunction with, under the name of, on behalf of, or in
support of, recruiting for, and otherwise supporting acts or activities of [organized
armed groups]. 154
While these are both classifications for a different purpose, it seems that under
the practice of both the UN, and a State 'whose interests are specially affected', 155
it is enough to (intentionally) provide support to an organized armed group to
effectively become a 'member' of that group. I submit that this seems to give further
weight to the conclusion that in 'State' practice, de facto 'membership' often
includes those who 'support' the group, and not just the narrow meaning under the
Interpretive Guidance.

(c) Suggested justifications for the Interpretive Guidance's narrow test
1. Does the narrow test for members of organized armed groups create
greater civilian protection?
The Interpretive Guidance treats those in the State armed forces differently to those
in non-state armed groups. One reason it does so is apparently because of the
practical difficulties of proving 'membership': 'for the practical purposes of the
principle of distinction, therefore, membership in such groups cannot depend on
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abstract affiliation, family ties, or other criteria prone to error, arbitrariness, or
abuse'. 156 Melzer justifies using a narrower definition for 'members of organized
armed groups' than that for 'State armed forces' in the following way:
While [the 'continuous combat function'] interpretation admittedly results in a
narrower concept of 'armed forces' as far as irregularly constituted organised armed
groups are concerned, it is here submitted that this is the only possibility of ensuring
the protection ofpeaceful civilians in view of the practical difficulties caused by the

objective structural differences between State armed forces and irregularly
constituted organised armed groups. 157 [emphasis added].
I submit that there are two problems with this approach. Firstly, while it is
accepted that State armed forces will have a different structure than the skeletal
nature of an 'organised armed group', it does not necessarily follow that this should
result in an entirely different test for 'who is member?' being used. 'Smaller' does
not necessarily denote 'inherently different', and most organized armed groups
necessarily must have recruiting arms, logistics arms and those such as PSD who do
not take part in the day-to-day fighting. The fact that they are not easily
recognisable is not a reason not to target them if they are identified. Take for
example the case of large 'organized armed groups', such those seen in Eastern
Congo in recent years or the LTTE, 158 who are in effect often fighting
'conventional warfare' against State armed forces or other 'armed groups'. In the
case of these quasi-military groups, their ammunition and weapon logistics elements
may have at times have been quite clearly identifiable. To afford civilian protection
to those who are proven to be operational logistics elements in a large group such of
the size and structure of the LTTE or the 'RCD-Goma' 1 59 seems to be confusing
the test for what conduct is required to be considered a 'combatant', with the test
for what evidence is required for positive identification before targeting. As
discussed above, in order for there to be a non-international armed conflict, one of
the essential threshold issues is the existence of armed groups with a necessary level
of organisation, structure and capability.1 60 Secondly, as with Cassese's opinion in
the Targeted Killings Case, 161 Melzer ignores the fact that legitimate targeted
killings are likely to be based on reliable intelligence from a number of different
156
157
158

Melzer, 'Keeping the Balance', above n 31, 846.

Melzer, TargetedKilling in InternationalLaw, above n 2, 321.
For Eastern Congo see, eg, Second special report of the Secretary-General on the
United Nations OrganizationMission in the Democratic Republic of the Congo, UN

DocS/2003/566 (27 May 2003) 3 [11], 5 [18]; See also Case Concerning Armed
Activities on the Territory of the Congo (Democratic Republic of the Congo v

Uganda) (Judgment)[2005] ICJ Rep 168. For LTTE see Adele Balasingham, The Will
to Freedom - An Inside View of Tamil Resistance (Fairmax Publishing Ltd,
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2003); Permanent Mission of Sri Lanka to the United Nations Office at Geneva, The
LTTE in brief (n.d.) Ministry of Defence and Urban Development of Sri Lanka
<http://www.defence.lk/pps/LTTEinbrief.pdf>.

Rassemblement congolais pour la ddmocratie-Goma, who apparently had twelve
'brigades' in 2003. See Second special report of the Secretary-Generalon the United
Nations Organization Mission in the Democratic Republic of the Congo, UN Doc

S/2003/566 (27 May 2003) 5 [18].
Pictet, above n 14.
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sources, so the chances of a 'peaceful citizen' being targeted are minimal (except by
a mistake of fact). If it is simply a question of avoiding targeting those with no
connection to the armed group whatsoever, a requirement for, firstly, verified
intelligence and, secondly, accountability 'after the event' (as suggested by both the
Targeted Killing Case 162 and the Report of the UN Special Rapporteur), 163 would
better fulfil this aim than would adopting a definition States are likely to reject.
Reports of NATO targeted killings in Afghanistan make it clear that standard
procedures now require 'two verifiable human sources and substantial additional
evidence,'l 64 so the requirement is increasingly becoming State practice.
The necessity for decisions relating to targeted killings to be based on 'verified
evidence' 1 65 is not an express principle of IHL, however it can be implied because
to target those without evidence is really just an indiscriminate attack. 166 Cases of
doubt must be treated as civilians, 16 7 so anything less than a reasonable belief based
on verified evidence would be insufficient for a targeted killing. These requirements
were expressly emphasized in the Targeted Killing Case. 168 Suspicion of
membership in an organised armed group is not enough. 169 Therefore, I submit
there is some confusion in Melzer's (and Cassese's) explanation as to why only
targeting those who 'cause harm in a single causal step' would better protect
'innocent civilians'. If targeting those who are proven to be 'enablers' of organized
armed groups was also allowed, it would not seem to erode the protection of
'innocent civilians' because they are not 'innocent civilians'. The evidence
requirements would seem to be the same, and the chances for mistake the same.

2. Otherjustifications of the Interpretive Guidance's approach
Melzer maintains that the Interpretive Guidance's narrow interpretation 'best
reflects the understanding of organized armed groups as irregularly constituted
"armed forces" of a party to the conflict.' 1 70 This does not seem to be correct, as
the 'continuous combat function' construct produces a very limited 'armed forces'
162
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TargetedKillings Case [2006] HCJ 769/02 (13 December 2006) [40].
Additional Protocol I arts 51(4)(a), 51(5)(b). See also Moir, above n 14, 59;
Melzer,
TargetedKilling in InternationalLaw, above n 2, 321.
Additional ProtocolI art 50(1).
TargetedKillings Case [2006] HCJ 769/02 (13 December 2006) [40]:

'[Wlhen there is a situation of doubt, a careful assessment has to be made under
the conditions and restraints governing a particular situation as to whether there
are sufficient indications to warrant an attack. One cannot automatically attack
anyone who might appear dubious'.
For example, President Barak stated: 'Professor Cassese rightly stated that -'[I]f a
belligerent were allowed to fire at enemy civilians simply suspected of somehow
planning or conspiring to plan military attacks, or of having planned or directed hostile
actions, the basic foundations of international humanitarian law would be seriously
undermined', ibid.
Melzer, 'Keeping the Balance', above n 31, 850.
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where only those directly inflicting violence are 'members'. Melzer has also stated
'the notion of "organized armed group" can be limited to those persons who
represent the functional equivalent of "combatants" in the regular armed forces'
[emphasis added]. 171 However, as all members of the armed forces are
'combatants' (except religious and specific medical personnel), even Watkin's
'cook' for an organized armed group represents 'a functional equivalent of a
combatant'. Melzer's further states: 'while membership in State armed forces
generally implies a "right" to directly participate in hostilities, membership in
organized armed groups implies a "function" to do so.'l72 However, a 'right' to
directly participate in hostilities has no bearing on targeting. Members of State
armed forces are not targeted because of this 'right', but because it is the legitimate
goal of the use of force in armed conflict. 173 'Members of organized armed groups'
should be targeted for the same reason. Melzer asserts that, as far as membership of
irregularly constituted armed forces is concerned, 'the criterion for membership is
identical for State and non-State actors, namely the assumption of a continuous
combat function'. 174 But this seems plainly wrong, and also contradictory of
Melzer's earlier statements that the test for membership of organized armed groups
is purposely more narrow than that for State armed forces. 175 State forces are
defined by membership or 'status', not 'continuous combat function'. Further, the
definition of 'continuous combat function' under the Interpretive Guidance is so
restrictive that it results in a situation where many members of State forces would
not fall within the definition because they do not inflict violence on the enemy in
'one causal step', yet as they are in fact members of the armed forces, they cannot
deny being lawful targets.

V. Watkin's Definition of Membership
(a)The difference between organized armed groups and State armed
forces
Watkin's paper 1 76 makes a number of criticisms of the Interpretive Guidance, in
particular the 'continuous combat function' test. Watkin supports a 'functional
approach', however he states:
in both academic writing and the case law, combat function involves a much broader
range of activity than has been adopted in the Interpretive Guidance. Most
obviously, it includes the performance of a logistics function as an integral part of an
organized armed group. 17 7
Watkin points out that according to the Interpretive Guidance, the transport of
weapons and equipment is not 'direct participation' unless carried out as an integral
part of a specific military operation designed to directly cause the required
171
172
173
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175
176
177

Melzer, Targeted Killing in InternationalLaw, above n 2, 321.
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threshold of harm. 178 He objects to 'the inclusion of individuals who purchase,
smuggle, manufacture, and maintain weapons and other equipment 'outside specific
military operations' in the category of civilians'. 179
Watkin believes the primary weakness in the Interpretive Guidance's approach
is the decision to treat regular State armed forces in a different way to 'irregular'
armed forces. He states: 'the approach to determining membership which best
reflects how warfare is conducted is to treat all armed forces the same'. 180 While I
submit that the test for deciding membership should be similar for State armed
forces and irregular armed groups, not allowing for any differences in their
composition may also produce an unsatisfactory membership test. In order to define
'membership', Watkin uses the phrase 'all those operating under a command
responsible for its subordinates.'l 8 1 He then expands this by stating:
Indicia of membership in an organized armed group should include whether a person
is carrying out a combat function. Such a function would involve combat, combat
support, and combat service support functions. 182
However, it is submitted this seems a very 'State armed force' centered test.
Watkin gives a very sparse definition of 'other activities' indicative of membership
in an armed group, stating 'the key factor remains that they are a member of an
organization under a command structure'.183 While I agree with his approach, I

submit that Watkin does not satisfactorily explain how a solider could practically
recognize a 'member' of an organized armed group by determining that they are
'under a command structure'. It would seem this sparse definition would cause
practical problems for soldiers tying to definitively determine whether, for example,
an IED maker in an isolated locality is under 'a command structure'. However, I
submit the most unsatisfactory element of Watkin's test is that he includes all
'combat service support' personnel as 'members of organized armed groups'.
Watkin refuses to acknowledge that organized armed groups are in any way
different from State armed groups. While some non-State armed forces, such as
'dissident armed forces' will be similar to State armed forces, some such as al
Qaeda, for example, will be quite different. A group like al Qaeda lives and fights,
not just 'among the people', 184 but hidden among the people. Their 'combat service
support' may not just look like civilians; they might actually be civilians who
mistakenly believe they are dealing with other civilians. For example, a member of
an organized armed group orders food or fertiliser by phone to be delivered to his
compound. It is delivered by truck. Is the deliveryman 'under command' or a
178
179
180

181
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183
184

Melzer, Interpretive Guidance, above n 1, 53.
Watkin, above n 5, 656.
Ibid 690.

Taken from Additional ProtocolI art 43; See also Hague Convention (IV) Respecting
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contractor? Watkin states the two cases must be treated differently, but he gives no
detail about how to discern 'command' from normal civilian contractual activity.
The deliveryman in the example above gets paid, but so do many Taliban fighters
and suicide bombers. It is submitted the fact that the person is carrying out the act in
exchange for money, or as part of an occupation, may not be definitive.

(b) Meizer's reply to Watkin
Melzer replied to Watkin (and three other critiques of the Interpretive Guidance) in
an article in the same journal. 185 As Melzer rightly points out, Watkin tries to
develop a wider interpretation of the concept of 'continuous combat function' but
provides no indications as to what might be 'valid factors' for the determination of
membership. 186 Melzer rightly shows that any test must be more than generic terms
such as 'combat service support'. Melzer suggests that Watkin has misunderstood
the width of the 'continuous combat function' test, stating:
"combat support" activities would almost invariably constitute an integral part of
combat operations, because they generally involve direct support to combat units
(such as tactical intelligence, communications, logistics, and engineering) having
relatively immediate impact on the hostilities. 187
While the above is true, 'communications, logistics, and engineering' do not fit
easily within the Interpretive Guidance's condition of causing harm in a single
causal step. As already discussed above, neither do strategic leadership positions. I
submit that, despite Melzer's claims to the contrary, a literal reading of the
Interpretive Guidance suggests that the 'continuous combat function' probably does
require 'combat function'. Its focus on the 'tactical' 1 88 level seems to ignore other
possibilities of contribution. 189 Melzer's interpretation of the width of the
continuous combat function in this article seems a strained one, especially when
those who, for example, continuously make IEDs for general use do not come
within either 'direct participation in hostilities' or 'members of organized armed
groups'. More importantly, if 'continuous combat function' does not in fact involve
either 'continuous' conduct or 'combat-type function' then it is a very misleading
term. As such, it is not of any real use to those it should be helping, namely those
(non-lawyers) who make targeting decisions in an armed conflict.
I submit Melzer is correct, however, when he points out that Watkin's approach
would only work if it was 'conceptually and practically possible to distinguish
between members of organized armed groups performing mere "combat service
support" functions and civilians "selling food" or "providing supplies to armed
forces in the immediate area of operations."'' 90 This distinction is not easy under
Watkin's approach. While Watkin is right to suggest the 'continuous combat
function' test is too narrow, there are two problems to his argument. Firstly, in
reality abuse could occur if organized armed groups and State armed forces have
185 Melzer, 'Keeping the Balance', above n 31, 831.
186 Ibid 847.
187 Ibid 848.
188
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189 Watkin, above n 5, 659.
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exactly the same test for membership. Secondly, for his alternative definition to be
of any use there must be a defined test for 'membership' which is more precise than
simply 'anything under command with an equivalent position in a State armed
forces'. 19 1

VI. Proposed Test for Membership of Organized Armed
Groups
(a) How is 'membership' of an armed group determined by conduct?
As I have previously discussed, those members of the State's defensive and
offensive military groups are generally considered part of the 'armed forces', even
if their role is minor. It is not a qualitative test made on the basis of their respective
contribution, but a simple question of whether they are a 'member of the armed
forces' or not. While the question of whether someone really is a member of the
192
armed forces could be definitively decided by identity card or military records,
in practise, for the purposes of targeting it is decided by a reasonable inference from
their outward appearance. 193 This is the only practical way that opposing armed
forces could make such a judgment in an armed conflict. It would also be the way
the targeting would be judged by a Court after the fact.194 For example, a person is
present on a known military base and is also wearing a military uniform. They are
killed by the opposing armed forces in an international armed conflict, but the
person turns out not to be a member of the State armed forces. This obviously
would not count as the illegal killing of a civilian. Further examples might be aerial
bombing and artillery bombardment of (what appear to be) groups of enemy
soldiers. In almost any imaginable combat targeting situation, the existence of either
formal membership, or some other absolutely definitive proof of 'membership of
the State armed forces, of those being targeted is neither possible, nor necessary.
Therefore, in reality the test would seem to be whether the person targeted
reasonably appeared to be a member of the armed forces from their conduct and
appearance at the time. 19 5
It would seem logical that, as long as the identification was based on reliable

and verified intelligence, a similar test should apply to member of an organised
armed group, rather than a more restrictive one based on 'harm'. In both
international armed conflict and non-international armed conflict, a senior member
of the armed forces could be targeted on the basis of intelligence which simply
establishes that the person is a 'member' of the armed forces, with nothing more
known about them. For a targeted killing, the evidentiary hurdle must be higher, but
the test would logically seem to be 'does reliable intelligence indicate the person

191
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belongs to an organized armed group?', 196 combined with the test for 'military
necessity'. 197 While 'belongs to' is not straightforward, I will presently suggest
some practical ways I believe this can be dealt with. To avoid any prosecution for
violation of Common Article 3, the person must be taking an 'active part in
hostilities', but, as discussed above, it is submitted that the requirements of
Common Article 3 are not as stringent as those of the Interpretive Guidance.
In summary, any definition must satisfy four base formal requirements from
treaty and custom:
a.
It must be a reasonable interpretation from outward appearance that a
person 'belongs to' 198 an organized armed group of a party to the
conflict;
b.
The person must participate 'in the hostilities' by intentionally
contributing to 'operational activities';
c.
The participation must be 'active';1 99
d.
The targeting must not offend against either 'military necessity' 200 or
'proportionality'. 2 0 1

1. How do we define 'belongs to'?
To answer this question I will first consider the minimum requirement for
'membership' of an armed group. For arguments sake only, and to avoid issues of
proof, take the example where a young man in Afghanistan takes an oath of
allegiance to al Qaeda, promising to 'devote his life to advancing al Qaeda and to
killing the Crusaders'. This oath is recoded by a surveillance microphone, and in
addition reported by a reliable informant who witnessed it first-hand. The man also
makes a video circulated on the Internet where he proclaims his membership of al
Qaeda and his devotion to its violent struggle. He lives and associates with known
196
197

The phrase 'belongs to' is used in the Commentary to Art 13(3) APII. See Sandoz,
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members of al Qaeda in an inaccessible area, and arrest is not viable. While it
would seem excessive to target such a person, would it be a breach of IHL?
The US State Department considers 'oaths of allegiance' as an indicator of
'membership'. 202 Further, the loss of civilian status under APII is apparently
203
As discussed
established simply being 'a member of an organised armed group'.
above, there is nothing in either APII or the official Commentary to suggest
'member' means only those who directly cause 'harm'. Assuming it was a serious
oath carried out in circumstances that were unequivocal, and within the military
wing organisation that had capability for destruction, it seems that the person could
reasonably be classified to be either taking an 'active part in hostilities' or as a
'member of an organised armed group'. Once 'membership' of an organized armed
group was a reasonable conclusion from the evidence, the remaining question
would seem to be: 'would targeting be within military necessity and
proportionality? 20 4
To kill a combatant in international armed conflict is generally considered to be
within 'military necessity', in that the action will necessarily produce a 'definite
military advantage' by weakening the armed forces of the enemy. In this case I
suggest the threshold of 'military necessity' 20 5 would not be met, but I use it as an
example that illustrates the lowest threshold of 'membership' that arguably results
in the loss of civilian status. I submit that once the same young man is proven to
have become a skilled IED maker (not 'emplacer'), and all the other proven
associations with al Qaeda are also still in place, the threshold of military necessity
would be crossed, in that his targeting would now bring with it some 'definite
military advantage'. It is beyond the scope of this essay to consider whether
targeted killings against minor members of armed groups are 'proportional'.
I submit that this example illustrates that 'membership', even in a merely
'formal' sense, is close to being all that is required to be a 'member of organized
armed group' under APII, or 'taking an active part in hostilities' under Common
Article 3. For example, the ICTY has stated 'an individual cannot be considered a
traditional 'non-combatant' because he is actively involved in the conduct of
hostilities by membership in some kind of resistance group.' 206 Even Melzer draws
the following conclusion from the ICTY's statement: 'in the view of the Tribunal,
the decisive element for such combatancy appears to be "membership in some kind
of resistance group"'. 207 It seems the ICTY was only referring to 'formal
202 Harold Koh, above n 132; Al Defendants, 'Opposition to Plaintiffs Motion for
Preliminary Injunction and Memorandum in Support of Defendant's Motion to
Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv-01469-JDB, 25 September
at < http://online.wsj.com/public/resources/documents/awlaki
available
2010,
0925.pdf> 10.
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204
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membership', or at least only some sort of relatively minor 'active' participation,
rather than direct infliction of violence. 'Military necessity' must always be
complied with, but the threshold that prevents the targeting from being either a
breach of IHL or a war crime is quite low. The absolute lowest point of the
threshold is not clear, but for targeted killings the lowest threshold does not need to
be precisely determined, because such a person would never be the object of a
targeted killing. As previously stated, properly and ethically carried out according
to the procedure set out in the TargetedKillings Case,208 targeted killings will be
resource intensive operations, 209 and only those who make an important
contribution would be realistically targeted. For a targeted killing carried out on the
basis of verified evidence from a number of sources, the threshold of participation
by the person is always likely to be far higher than the absolute minimum
requirements under IHL.
Another example that illustrates that de facto 'membership' in an organized
armed group may occur without 'formal membership' is as follows. A man in
Afghanistan runs a successful poppy growing and heroin production enterprise.
Each month for 12 months, he gives the Taliban $100,000 and when he does so he
states: 'This money is so you can continue to kill American and Afghan
Government soldiers'. Again to avoid problems of evidence, the man's statements
and actions are recoded by both electronic surveillance, and confirmed by report by
an informant who witnessed it first-hand. The man knows nothing of the individual
attacks eventually carried out, and does not take orders from Taliban senior
leadership. His arrest is not feasible, and nor can the money in his account be
'targeted'. Assuming a non-international armed conflict is occurring in Afghanistan,
would targeting such a person be a breach of either treaty or customary law? The
man could hardly be said to 'not be taking an active part in hostilities'. 2 10 By
donating the money the man consistently and intentionally makes 'an effective
contribution to military action' and his targeting would also bring with it a 'definite
military advantage'. 2 11 However, should he be more properly categorised as a
'member of an organized armed group'; 'directly (or actively) participating in
hostilities'; or neither?
If, as the Targeted Killings Case held, all of Art 13(3) of APII is customary
international law including the temporal dimension, 2 12 targeting him under 'direct
participation in hostilities' may be problematic. If giving the money was only
classified as 'directly participating in hostilities' arguably he could only be targeted
at the approximate time of handing over the money. To solve this difficulty, for
those involved with armed groups the temporal element of 'direct participation in
208
209
210
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hostilities' could be artificially stretched to have almost infinite value, as was done
in the Targeted Killings Case.2 13 However, this would mean that those people the
phrase 'direct participation in hostilities' is designed to protect (minor players who
are not associated with any organized armed group but who carry out sporadic
actions), 2 14 would unfairly lose their civilian status after a number of minor actions
which were not connected to any armed group. It would seem more satisfactory to
determine that the financier's conduct had made him a de facto 'member of the
organized armed group', whether he is a formal member or not, as he is
intentionally aiding the operational activities of the group. This apparently accords
with both NATO policy in Afghanistan, 2 15 US ROE in Iraq, 2 16 and the UN 'AlQaeda and Taliban Sanctions Committee'. 2 17

2. Determining 'membership' of an organized armed group by conduct
How then can 'membership' or 'belonging to' in a de facto sense be determined? In
practice 'formal' membership is obviously too hard to establish, and phrases like
'making the organization their home' 2 18 are too imprecise. The definition should
use a practical approach and be relatively simple so that it can be easily used by
State armed forces to identify with some certainty the type of conduct that will
result in the loss of civilian status. One possible definition would be: 'intentionally
enabling, or materially supporting, the operational activities of the armed force'. It
is the 'aiding or support of the operational activities' that must be intentional, not
simply the individual's actions. 2 19 This would include those who recruit suicide
bombers; act as PSD for insurgent leaders; or assemble IEDs for the Taliban. It
would not include a civilian who might cook breakfast, or deliver fertilizer, for an
insurgent, or those who make electronic devices ultimately used in IEDs, but who
have no knowledge of their ultimate use. This test is similar to one used in the US
Military Commissions Act 2006, 220 an Act dealing with the treatment and
prosecution of detainees. In that Act "unlawful enemy combatant" is defined as:
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a person who has engaged in hostilities or who has purposely and materially
supported hostilities against the US or its co-belligerents who is not a lawful
combatant (including a person who is part of the Taliban, al Qaeda, or associated
forces). 22 1
The key phrase in the above Act is 'purposefully and materially supporting
hostilities', however it is submitted 'enabling' is preferable, because it does not
confuse supportfor 'a cause' (which obviously does not involve loss of protection),
with enabling operational activity. This definition would come within the stated
definitions for loss of civilian status of Chile, India, and Zimbabwe; 222 the example
US and NATO ROE; 223 and the UN 'Al-Qaeda and Taliban Sanctions Committee'
definition. 2 24 The key difference between this 'enabling operational activity' test
and the Interpretive Guidance test, is that in this test it is the group that inflicts or
threatens the harm, not the individual. All the individual must do is (intentionally)
'enable' the group's operational activities, once a non-intemational armed conflict
has been established. It is submitted that this is a fair test, as it catches a similar
group of people when applied for State armed forces as it does when applied to
'members of organized armed groups', namely logistics; support; and senior
leadership, but it does not include those who are not intentionally aiding
operations. By this I mean it distinguishes those who have their 'eyes open' when
they assist in the operational activities of an organized armed group from those who
are deceived, or simply ignorant. For example, a man gives $100,000 to an Islamic
charity, genuinely believing it will be used for good works. In fact the charity is
simply a front for al Qaeda, and all the money is used for purchasing arms and
paying suicide bombers. While the man may have 'aided' the operational activities
of organized armed group (significantly so), he has not done so intentionally.
Recognising 'intention' in the context of 'intentionally aiding the operational
activities of organized armed groups' will always be a question of a reasonable
circumstantial conclusion from verified information, and in the case of targeted
killing this will mean 'intelligence' gathered by the military, or other State agencies.
The key words are 'intentional' and 'operational activity'. I submit putting together
some sort of 'case' against a person that demonstrates the existence of these
elements is well within the scope of most modem intelligence services. 225 Whatever
definition is used, including those in the Interpretive Guidance, there always will be
difficult 'borderline' cases. However, the fact that in individual cases there is
argument over whether a particular person meets the evidentiary threshold does not
221

10 U.S.C §§ 948a(1)(i)-(ii), reproduced in E Jensen, 'Targeting Persons and Property'
in M Lewis (ed), The War on Terror and the Laws of War (Oxford University Press
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2009).
See, for Indian practice, Henckaerts and Doswald-Beck (eds), above n 10, 109;
Zimbabwe's practice at 113; Chile's practice at 111.
See above nn 134 and 137
Defendants, 'Opposition to Plaintiff's Motion for Preliminary Injunction and
Memorandum in Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi
v Obama, Case 1:10-cv-01469-JDB, 25 September 2010, available at <
http://online.wsj.com/public/resources/documents/awlaki0925.pdf>l l.
lbid 5, citing the Public Declaration of James R. Clapper, Director of National
Intelligence.
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invalidate the definition. For example, there could be disagreement as to whether a
person targeted was in fact 'a member' of a State armedforce, or a dissident armed
force, but these are questions of fact only. No one would dispute that it is lawful to
target the person if they were in fact proved to be such a member. In the same way,
I submit that it is quite within both treaty and customary international law for a
State to target a person who 'intentionally enables the operational activities of an
organized armed group'. Unequivocal evidence of intentional enabling of the
organized armed group would always be required, and such evidence would need to
be available for production in sanitized, or abbreviated, form if called into question,
but, as Al Aulaqi v Obama has shown, this is not beyond the bounds of practicality,
even before the targeting has been carried out. I would submit that in a case such as
al Mabhouh's, 22 6 a transparent public justification after the targeting would enable
States to satisfactorily address the (quite understandable) public concern in relation
to targeted killings in the civilian sphere. The Targeted Killings Case apparently
suggested an internal Inquiry should occur after each targeting, 227 but it is
submitted that transparency is better served if the results were also (ultimately)
publicly announced. This would also serve to discharge the State's responsibility to
communicate to the civilian population that the State considers that the 'intentional
assisting of the operational activities of organized armed groups' results in the loss
of civilian status, and also where that 'line' may be drawn. 228
In practice, again because of the nature of targeted killings, it would seem to be
a rare case where it could not be fairly conclusively determined whether that 'line'
of 'intentional enabling of an armed group', had been 'crossed'. For example, if any
of the most well-known cases of targeted killings are examined, 229 it would seem to
226 See above nn 119-25.
227 TargetedKillings Case [2006] HCJ 769/02 (13 December 2006) [40].
228 In relation to the phrase 'direct participation in hostilities' Professor Michael Schmitt
has argued that civilians would actually be better protected by the use of a 'liberal
interpretation' to 'grey areas' of 'direct participation in hostilities' than by a narrow
one, in that if the public is aware that any involvement in the conflict will possibly
expose them to targeting by the State armed forces, it will cause them to make the
dividing line between themselves and the insurgency abundantly clear. See Michael
Schmitt, 'Direct Participation in Hostilities and 21st Century Armed Conflict' in
H Fischer et al (eds), Crisis Management and HumanitarianProtection,Festschriftfor
Dieter Fleck (BWV, 2004) 505, 509. With respect to Professor Schmitt, I submit the

problem with this approach is that 'direct participation in hostilities' apparently
involves a 'harm' test, and also has (some) limited temporal aspect. His suggested

229

approach could therefore erode the protection the phrase 'direct participation in
hostilities' should give to the 'amateur agitator', or those who unintentionally 'aid',
exposing them to lethal targeting either long after, or long before, they have posed any
threat to the State armed forces, which would seem to defeat the purpose of the phrase.
However, this approach does seem appropriate in order to discourage involvement
with 'organized armed groups', as a 'membership test' is more open to an approach
where a State makes it clear it is adopting a 'wide' interpretation of membership, and
those who knowingly involve themselves in the operational activities of a (quasiprofessional) armed group, will be considered to have voluntarily assumed the risk of
being classed as a 'combatant'.
See, eg, those above n 16, or any others listed in Melzer, Targeted Killing in
InternationalLaw, above n 3, 436-44, such as: Khalil al Wasir 'Abu Jihad', Tunisia
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be a reasonable assumption on the evidence that those targeted were 'intentionally
enabling the operational activities' of an armed group. 23 0 There will always be
cases that can be interpreted in different ways, but the crucial questions should be
ones of fact and evidence, namely 'is there evidence the person is intentionally
enabling the armed activities of the armed group?' rather than more esoteric
questions such as 'is it a single causal step?' or 'is their contribution direct or
indirect?' The burden is on the State to put their case together in such a way that it
will survive public and judicial scrutiny. However, as we have seen, both the US
and Israel have been able to achieve this. 23 1 I would submit that this definition is so
simple that it can be standardised internationally, which may aid its acceptance.
Finally, I submit that as it is a clearer and more accessible definition it would seem
more likely to encourage greater transparency by States; which, I submit, would in
turn go some way to allay public concerns in relation to targeted killings. 2 32

VII. Conclusion
The series of 'Expert Meetings', jointly organized by the ICRC and the TM Asser
Institute, 233 did much to help concentrate academic opinion on this area of the law.
The Interpretive Guidance is also undoubtedly a good addition to scholarship and
debate in this area. However, the rejection of the Interpretive Guidance's specific
definition of 'membership' of organized armed groups by the US and NATO, 234 its
failure to be wholeheartedly endorsed by other key States, and the criticism of its
individual parts by a number of notable scholars with military backgrounds 235
cannot be ignored. I submit the Interpretive Guidance needs amending to accurately
reflect customary international law in regard to 'membership of organized armed
groups'. That said, it is poor scholarship to criticise without offering a solution.

Accordingly, I submit that the de-linking of the definitions of 'direct participation in
hostilities' and 'members of organized armed groups' would go a long way to
improving its accuracy in regard to customary international law, and yet still
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16 April 1988; Khattab, Russia, 19 March, 2002; Zelimkan Yandarbiyev, Qatar, 13
February 2004; and Nek Mohammed, Pakistan, 18 June 2004.
1 obviously accept that some would dispute the existence of an 'armed conflict' in
some of these cases, and the 'proportionality' of the attacks in others.
Targeted Killings Case [2006] HCJ 769/02 (13 December 2006); Defendants,
'Opposition to Plaintiffs Motion for Preliminary Injunction and Memorandum in
Support of Defendant's Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case
1:10-cv-01469-JDB, 25 September 2010, available at
<http://online.wsj.com/public/resources/documents/awlaki0925.pdf>.
See,eg, the rationale for targeting expressed in Defendants, 'Opposition to Plaintiff's
Motion for Preliminary Injunction and Memorandum in Support of Defendant's
Motion to Dismiss', Submission in Al-Aulaqi v Obama, Case 1:10-cv-01469-JDB, 25
September 2010, available at <http://online.wsj.com/public/resources/documents/
awlaki0925.pdf> 13.
International Committee of the Red Cross, above n 3.
See, eg, US and NATO policies above nn 134 and 137.
As well as Watkin, 'Opportunity Lost', above n 5, see, eg, W Hays Parks, 'Part IX of
the ICRC's "Direct Participation in Hostilities" Study: No Mandate, No Expertise, and
Legally Incorrect' (2010) 42(3) New York University JournalofInternationalLaw and
Politics 767; Michael Schmitt, 'Deconstructing DPH; the constitutive elements' (2010)
42(3) New York University JournalInternationalLaw and Politics 697.
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provide the necessary protection to 'innocent civilians'. Removal of the requirement
for a 'member of an organized armed group' to have 'single causal step' link to
violence would largely achieve this 'de-linking'. In order to ensure protection of
innocent civilians (which this narrow definition of members of organized armed
groups is apparently meant to facilitate), the requirement of a person to be linked to
the infliction of violence in a single causal step should be replaced with the
requirement that for a person to be considered a 'member of an organised armed
group' there must be evidence from a number of different sources that establishes
them to be either performing tactical military functions for the group, or a
'substantial enabler of the group's operational activities.' Would an amendment
involve too great a loss of 'face' for the ICRC? I submit that it would not. IHL is
constantly evolving, and the amending or updating of national ROE documents
frequently occurs to accommodate the fluidity of both IHL and changing realities on
the battlefield. 2 36
As set out above, according to the Interpretive Guidance 'members of organized
armed groups' are only:
[those] who assume a continuous function for the group involving his or her direct
participation in hostilities (hereafter: "continuous combat function") 237 [emphasis
added].
This could be amended to 'members of organized armed groups' are those:
who assume a function for the group involving his or her intentional enabling of the
operational activities of the group (hereafter: "enabling combat function").
This would not require 'direct participation in hostilities' as per the Interpretive
Guidance's definition, and it would recognize that the two categories, while similar,
are not sub-groups. The definition of 'direct participation in hostilities' could
remain relatively narrow in order to protect those who commit an insurgent act
without the intention of being part of the fighting force of a party to the conflict. 2 38
However, those who do choose to intentionally enable the operational activities of
an 'organized armed group' have effectively become, by their own free actions, a
part of the insurgent fighting force, and therefore must expect to be targeted as
such. It is no reasonable excuse to claim that those who intentionally associate with
'organized armed groups' (properly named) only enable operational activities in a
236
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238

Take for example State ROE which often go through a number of changes during the
course of an single operation, or the evolution of NATO's COMISAF 'Tactical
Directive' in Afghanistan, which outlines the way in which NATO forces should
correctly use force in contacts with insurgents, which has now been amended 4 times,
presumably as a result of negotiations to balance the strategic goal of the absolute
minimum of civilian casualties, with the demands of troops on the ground for 'force
protection'.
Melzer, Interpretive Guidance,above n 1, 33.

The problem of what to do with 'members of organized armed groups' in an
international armed conflict could be solved by declaring co-existing international and
non-international armed conflicts as in Prosecutor v Tadid (Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction)(International Criminal Tribunal for

the Former Yugoslavia, Appeals Chamber, Case No IT-94- 1A, Appeal Judgement, 15
July 1999 [84]; see also Military andParamilitaryActivities in and againstNicaragua
(Nicaraguav United States ofAmerica) (Merits) [ 1986] ICJ Rep 14 [219].
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'small or indirect way'. Most soldiers in State armed forces only contribute to their
own force in a small or indirect way. If States clearly and transparently articulated
that to 'enable' an armed group risks forfeiting civilian status, the message to
potential insurgents and international organizations would be powerful but, I
submit, within both the relevant treaty and customary law. The requirement for
'membership' under this basis has five distinct parts, namely:
a)

intentional enabling;

b)

of the operational activities;

c)

of an organized armed group;

d)

in an armed conflict; and

e)

a failure to 'positively disengage'.

If a person meets these five criteria then a reasonable conclusion would seem to
be that they have elected to be treated like a (unprivileged) 'combatant'. It may be
harsh to target such people, without more, however, it would not be breach of IHL.
In order to enhance the protection for civilians who may be targeted either by a
mistake of fact, or by reckless State armed forces, the further amendment to the
Interpretive Guidance that would better protect the 'innocent civilian' than the
unrealistically narrow definition presently does, would be that proof of insurgent
links must be unequivocal and verified by a number of different sources. Such proof
should be available, in a least a sanitized format, to any subsequent inquiry into the
killing.
Individual definitions of membership of organized armed groups will probably
always be informed by the author's personal standpoint. Watkin's position as the
former senior Legal Officer in the Canadian Armed Forces has undoubtedly
influenced his test for 'combatant status', equating all organized armed groups as
the exact equivalent with State Armed forces. Watkin rightly recognises the
advantage an asymmetric test gives to insurgent groups, but his attempt at defining
the limits of insurgent groups goes too far, and is likely to be rejected by many
scholars. Considering the ICRC's unique position in jointly organising the Expert
Meetings and drawing together such a disparate panel of IHL scholars, 239 Melzer
would likely feel an obligation to give both spectrums some representation in the
final result of the Interpretive Guidance. Melzer does in fact suggest that there was
an element of compromise in the Interpretive Guidance between the most 'hawkish'
and the 'dovish' of international lawyers. 240 That said, while compromise can be a
short-term solution to a disagreement among experts, any lasting solution needs to
be firmly based on existing law. I submit it is not appropriate for the ICRC to state
the law as they would prefer it to be, rather than as it presently stands. The most
'dovish' of international lawyers may have been disappointed to see those more
than a single causal step away from the infliction of armed violence included as
'members' of organized armed groups, but the practical effect of the narrow
definition of 'members' has serious longer term consequences that they may have
wanted even less. For example, for the ICRC to state that those who make IEDs,
239
240

International Committee of the Red Cross, above n 3.
Melzer, 'Keeping the Balance', above n 31, 835.
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recruit operatives, or act as PSD do not lose their civilian protection, without more,
actually erodes the protection that could have been provided, because States will
simply choose to ignore this section of the Interpretive Guidance (as some have
already), and this will accordingly disenfranchise the ICRC in the area of IHL
scholarship and authority. Put another way, what would a reasonable member of the
public or armed forces think if it was explained to them that 'the ICRC had decided,
after a detailed study of the law on this subject, that those who simply make lEDs in
Afghanistan are not military targets, and that in targeting a high ranking insurgent
such as Mullah Omar his PSD must be counted as civilian collateral casualties?'
When this fact is combined with the fact that, for example, NATO forces in
Afghanistan have a 'zero civilian casualties' tolerance for targeted killings, this
means that the Interpretive Guidance effectively would forbid many operations
previously considered uncontroversial. As stated above, this is unlikely to affect
NATO operations, but it is likely to mean the Interpretive Guidance is disregarded
by many, if not most, of the States and armed forces of the world. If the Interpretive
Guidance is not used by States and armed forces it is hard to see how it will have
any long term relevance. This is unfortunate because there is much within the
Interpretive Guidance which is useful, particularly its clarity of expression. The title
of Watkin's critique of the Interpretive Guidance is 'Opportunity Lost' and while
this seems apt,2 4 1 it is submitted that it is not too late for the Interpretive Guidance
to be re-published at some stage in the future. The ICRC is in a unique position
where its status within military and States parties is such that unhindered access,
and almost deferential treatment, is granted to them. However, this respect and
deference is largely based on the ICRCs 'realistic' attitude towards armed conflict.
While it may have been convenient, and on the surface ingenious, to base the test
for 'membership of an armed group' on the test for 'direct participation in
hostilities', I submit it simply does not produce an accurate result as it does not
equate with the way States have traditionally defined membership of armed groups.
While some non-international armed conflicts may be small in comparison to
international armed conflicts, they are obviously not necessarily so. In order to
cross that threshold of 'organized armed group' that is a party to an 'armed
conflict', any group will necessarily meet a certain standard of organisation and
capability. No armed group is ever made of exclusively of those who use weapons,
and to continue to grant civilian status to 'enablers' is to fail to acknowledge that
armed groups will have a quasi-military structure. The ICRC may have better
protected innocent civilians in the long run if the Interpretive Guidance required
'evidence from a number of sources is required to demonstrate a person is an
enabler to an armed group', as opposed to what they have (effectively) set out,
namely, that 'to enable an armed group in an armed conflict involves no loss of
civilian protection'.
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Watkin, 'Opportunity Lost', above n 5.

