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RECOGNITION OF FOREIGN DIVORCES

Nicholson v Nicholson
The last two issues posed the question of whether Indyka v Indyka1 would
be followed in Australia. 2 In Nicholson v Nicholson 3 the New South Wales
Supreme Court decided that the principle of that decision could be adopted
consistently with the provisions of the Matrimonial Causes Act 1959-1966
(Com). The wife-petitioner was born in California and lived there until
1965. In that year she came to Australia on a working holiday and married
an Australian domiciliary. In 1968 the petitioner left the respondent and
returned to California. Though she was induced to come back to Australia
she once again returned to California in 1969 and obtained a divorce in
1970. The petitioner's mother and stepfather resided in California and it
was her stated intention, when she returned in 1969, to live there permanently.
At no stage had the petitioner renounced her United States citizenship.
Subsequently she commenced proceedings in New South Wales seeking a
declaration that the Californian decree would be recognized.
Selby J, before whom the petition came, noted that until the House of
Lords decision in Indyka v Indyka no problem would have arisen. The
Californian decree would not have been entitled to recognition in Australia
for at the time of the institution of those proceedings the petitioner was, by
reason of her marriage to a domiciled Australian, domiciled here and thus
did not come within s 95 (2) of the Matrimonial Causes Act. Nor did the
petitioner come within s 95 (3) for she had not been resident in California
for three years and was not a deserted wife. In determining whether the
Indyka principle would be followed in Australia Selby J saw two possible
impediments. The first was the Privy Council decision in Le Mesurier v Le
M esurier 4 establishing that only the country of domicile had jurisdiction to
dissolve a marriage. However that case was primarily concerned with original
jurisdiction in divorce and not the recognized grounds of foreign jurisdiction
when extra-forum decrees were called into question. Moreover after the Le
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Mesurier decision, the principles relating to domestic jurisdiction and recognized foreign jurisdiction had developed differently and thus Le Mesurier
did not preclude the adoption of Indyka. The second difficulty concerned
the existence in Australia of a statute which codified the recognition rules.
But in the Court's view, s 95 (5) of the Matrimonial Causes Act left the
door open for further development of the common law rules and enabled
Indyka to be accepted. That sub-section provides that:
"Any dissolution or annulment of a marriage that would be recognized as valid
under the common law rules of private international law but to which none of
the preceding provisions of this section applies shall be recognized as valid in
Australia, and the operation of this sub-section shall not be limited by any implication from those provisions."

Having determined that Indyka could be adopted, Selby J decided to do
so despite the contention that such a radical departure from the common law
amounted to judicial legislation:
"I cannot speak for the judicial temper of my brother judges in Australia, but
for my part, I do not consider that the House trespassed on the functions of the
legislature. The legislature had left it to the judiciary to determine questions of
recognition for too long to permit the raising of the objection of trespass. On the
contrary, as I have indicated, the wording of s 95 (5) is sufficient to put the judiciary
in the position of an invitee to the territory of recognition. The House of Lords
has developed the general body of the common law rules of private international
law and, in so doing, has removed a cause of injustice and inconvenience. The
decision is a bold piece of deliberate judicial legislation and it would have been
unfortunate had the terms of the Matrimonial Causes Act 1959 precluded its
application to Australia. This question must be determined by consideration of
what appears to be the intention of the legislature as expressed in the Act, in general,
and in s 95 in particular. For the reasons which I have given, I am satisfied that
it was the intention of the legislature, in enactings 95 (5), that the words "the common
law rules of private international law" should be taken to mean those rules, modified
and developed from time to time, as they exist when a relevant matter arises for
determination. I consider that, at the present time, the relevant rules are as defined
by the House of Lords in Indyka'scase and that those rules, as so defined, are to
be applied by virtue of s 95 (5)."5

It was the test stated by Lord Wilberforce in Indyka th~t Selby J decided
to apply. Divorces given to wives would be recognized if they were decreed
"by the courts of their residence wherever a real and substantial connection
is shown between the petitioner and the country, or territory, exercising
jurisdiction". Applying that test, Selby J concluded that the Californian
divorce qualified for recognition. Though the length of the petitioner's
residence in California after her marriage was extremely brief the quality
of her residence was genuine and bona fide.
The Supreme Court of Victoria was prepared to accept the Indyka principle in Suko v Suko 6 • However the Nevada divorce there in question was
not recognized because there was not shown to exist any real and substantial
connection between the parties and Nevada. The husband had merely been
resident in Nevada for 6 weeks prior to the institution of proceedings and
was present there at the time of the decree.
Bishop v Bishop7 demonstrates that Indyka can also be relevant under
s 95 (4) of the Matrimonial Causes Act. In Bishop a divorce obtained by
English domiciliaries was recognized under that provision. Section 95 (4)
is a codification of the rule in Armitage v Attorney-Generals whereby nondomiciliary decrees recognized by the law of domicile are given effect. The
court reasoned that the Japanese divorce would have been accepted in
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England at that time because of Indyka. Natural justice was not wanting and
there was a sufficient real and substantial connection between both parties
and Japan. In fact the Japanese decree had been granted after residence
in Japan for less than a year. But there was some evidence that the respondenthusband intended to continue residing in Japan for a number of years to
fulfil a contract of service.
More recently a New Mexico divorce was recognized in Casias v JfTallace .9
There was no difficulty about the decreeing court's jurisdictional competence
as New Mexico was the State of both domicile and residence. A subsequent
ancillary order as to custody of the children was also given effect. However
the New South Wales court made it clear that recognition of such orders
did not follow as of course and the interests of the children remained the
paramount consideration.
There have been a number of post-Indyka decisions in England. lo But it
seems that the development of this branch of the law will be curtailed in
England since the enactment of the Recognition of Divorces and Legal
Separations Act 1971 which came into effect in January 1972. Under the
Act the recognition of a foreign divorce is not predicated on the existence
of a real and substantial connection between the parties and the decreeing
forum but simply on the habitual residence or nationality of either spouse
in the decreeing state (s 3). Domiciliary divorces and non-domiciliary divorces
recognised by the state of domicile are still given effect under s 6.

FOREIGN TORTS-AUTHORITY OF CHAPLIN V BO YS
IN AUSTRALIA
Kemp v Piper; Kolsky v Mayne Nickless Ltd

It is difficult to extract with certainty any majority proposition from the
House of Lords' decision in Chaplin v BoYS.II But at least some of their
Lordships, notably Lord Wilberforce, suggested that some flexibility might
be called for in the application of the rule in Phillips v Eyre. 12 Two recent
South Australian and New South Wales cases indicate a mixed reception to
that possibility in Australia. In Kolsky v Mayne Nickless Ltd. 13 the New
South Wales Court of Appeal was called upon to decide certain issues of
law in advance of the trial of facts. The plaintiff, as executor, sued for the
benefit of the widow and children of the deceased to recover damages in
respect of his death which, it was claimed, had been caused by the negligence
of the defendant's servant. For the purposes of determining the legal issues
the Court assumed that the accident occurred in Victoria and that the
deceased had been contributarily negligent.
Liability imposed by the Lord Campbell's Acts of Victoria and New
South Wales,14 and the common law liability for negligence in both States,
was basically the same. The one difference concerned the effect of contributory
negligence. In Victoria the apportionment principle applied to Lord Campbell's actions but actions under the New South Wales Act were specifically
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exempted. Contributory negligence of the deceased did not defeat such actions
nor did it constitute a ground for reducing damages. The plaintiff submitted
that the c'ase should be disposed of entirely in accordance with the lex fori
(NSW law). The defendant, on the other hand, contended that the effect of
contributory negligence of the deceased was governed by the lex loci delicti
commissi (Victorian law).
Sugerman P, Asprey and Moffitt JJA in a joint judgment, initially decided
that the N-ew South Wales Act could not be taken to state expressly its
precise territorial scope or anlbit. Thus the question fell to be determined in
accordance with the general principles of private international law. The
relevant rules were still to be found, the Court considered, in the judgment
of Willes J in Phillips v Eyre. The first condition necessary for a foreign
wrong to found a suit in the forum, that it must be of such a character that
it would have been actionable if committed in the forum, was clearly satisfied
in the instant case. In the Court's view the second condition was also satisfied.
The act was not justifiable by the la\v of the place where it was done for
under Victorian law the deceased's contributory negligence did not affect
actionability, the claim was not thereby defeated; the sole consequence was
that damages were reducible. The fulfilment of both Phillips v Eyre conditions
established "jurisdiction" over the tort (though the Court preferred not to
use that term as it considered confusion might result). The next question
was the determination of the substantive governing law. The High Court's
decision in Anderson v Eric Anderson Radio & IV Pty Ltd15 as well as prior
authorities16 established that it was the lex fori. Finally the Court turned
to consider the effect of the decision of the House of Lords in Chaplin v
Boys.
In the Court's opinion, the real point of departure in Chaplin v Boys was
the introduction of a concept of flexibility into the established rules. Though
the House of Lords had accepted the traditional rules a degree of flexibility
had been introduced to achieve justice in the individual case. However the
Court felt bound by High Court authority to follow the traditional approach
and declined to -employ Chaplin v Boys to produce "a revolution in thought".
The reluctance of the New South Wales Court of Appeal to apply the
recent House of Lords decision was not shared by the Supreme Court of
South Australia when it too was called upon to decide a wrongful death
action arising out of an accident in Victoria. In Kemp v Piper 17 it was alleged
that as a result of the defendant's negligence a car driven by the defendant
in which the deceased was a passenger collided with a lightpole in Victoria
causing injuries to the deceased from which he died. In an action under the
South Australian Lord Canzpbell's Act 18 the deceased's widow and children
sought, 1 damages proportional to the injury resulting to them from the
death of the deceased, 2 funeral expenses, and 3 solatium for the suffering
caused to the widow by the deceased's death. Under the corresponding
Victorian enactment the second and third heads of danlages were not recoverable.
Bray CJ, after dealing with some preliminary points, turned to consider
the question of damages. --[he Chief Justice noted that the same question
had arisen in Chaplin v Boys and decided to follow that casco In the view of
Bray CJ it vvas not necessary to decide which of the various opinions expressed by their Lordships in that case should be preferred. Recovery of the
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three heads of damage was possible under all of their Lordships' views
except those of Lord Guest. Hogarth J considered the preponderance of
Australian authority led to the same result. Even if that were not so, his
honour accepted Lord Wilberforce's concept of allowing qualifications to
the general rule and thought that in the instant case the lex fori should
govern "in view of the South Australian character of the parties" .19 Mitchell
J concurred with the Chief Justice.
The Kolsky and Kemp cases were decided within five weeks of each other.
Thus neither refers to the other.,Jn one case a State Supreme Court purported
to follow and apply Chaplin v Boys, while in the other, the House of Lords
decision was considered inconsistent with High Court authority. Ironically,
however, both courts reached the same result-application of the lex fori
perlnitting maximum recovery to the plaintiffs.
The latest Australian case is a decision of the Supreme Court of Queensland.
In Warren v Warren 20 a husband was sued by his wife in Queensland in
respect of a collision in New South Wales. Both parties were domiciled and
ordinarily resident in Queensland and the motor vehicle in which they had
been travelling in the course of their temporary visit to New South Wales
was registered in Queensland and insured in accordance with the law of that
State. 1'he husband contended that the rule in Phillips v Eyre was not fulfilled
as there was no civil liability in respect of the wrong in New South Wales.
Under New South Wales law suits between spouses for torts were prohibited except in relation to injuries arising out of the use of motor vehicles
registered in that State. The wife's argument was that the question was one
of procedure for the lex fori. Matthews J did not agree with the latter argument and determined that the New South Wales and Queensland laws
bearing on the right of spouses to sue each other for torts were substantive.
However, his Honour did not think that the rule in Phillips v Eyre was
relevant for the question was not one of tortious liability but legal capacity
which was a separate matter and governed by the lex domicilii. Alternatively,
if the rule in Phillips v Eyre was relevant the case was a proper one for the
invocation of the exception to them introduced in Chaplin v Boys, and the
application of Queensland law exclusively.
Warren v Warren obviously raised a question of characterisation and
whether capacity to sue is governed by the lex domicile or the ordinary tort
rules. 21 But insofar as it is alternatively founded on the tort liability rules
and the Chaplin v Boys exception to Phillips v Eyre it is significant to the
point under discussion. Under New South Wales law there was no civil
liability or actionability at all between the parties. This distinguishes Warren
fro'm Kemp v Piper and Chaplin v Boys itself where, in relation to the Lord
Wilberforce and Lord Hodson exceptions to application of the lex loci
delicti, there was nevertheless some actionability and civil liability under the
lex loci. It also places ~Varren in marked contrast to Joss v Snolvball. 21A
One of the wife's arguments in Warren was that the point at issue was a
procedural matter and therefore governed by the lex fori. The argument
failed but the procedural-substantive dichotonzy has sometimes been resorted
to with success in order to avoid compliance \vith the lex loci delicti. Indeed
in Chaplin v Boys Lord Guest, who considered the lex loci to be the primary
governing law, was able to find for the plaintiff without introducing an
exception on the ground that the question of damages was a procedural
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matter. Lord Wilberforce and Lord Donovan perhaps went some way
toward agreeing. More recently the argument succeeded in Kerr v Palfrey.22
There the plaintiff, who had been a passenger in a motor vehicle driven by
the deceased brought an action against the administrator of the estate of
the deceased in Victoria. The claim was one for damages arising out of an
accident in Tasmania. Both the plaintiff and the deceased had been resident
and domiciled in Victoria. Under both Victorian and Tasmanian law tortious
causes of action, of the type involved in the instant case, survived against
the defendant's estate. But Tasmanian law provided that proceedings had
to be taken not later than six months after the date of grant of letters of
administration to the personal representative and this the plaintiff had failed
to do. Gillard J held that the latter qualification was of a procedural character
only and did not extinguish liability created by Tasmanian law.
English decisions since Chaplin v Boys that deal with foreign torts are
few in number. In John Walker & Sons Ltd v Henry Ost & Co Ltd,23 a passing
off action was brought in England in connection with the sales in Ecuador
of a certain liquor as Scotch whisky. Two torts were alleged. Firstly, the
sale in England of instruments of deception to enable the passing off to
occur in Ecuador. Secondly, the actual passing off of the liquor in Ecuador.
Of. course the second tort was alleged to have occurred outside the forum
and Foster J adverted to the traditional Phillips v Eyre rule. However, it
was not necessary to consider Chaplin v Boys in any detail as the tort was
clearly actionable under the lex fori and, despite some conflict in expert
evidence, was held to give rise to civil liability under the lex loci delicti.
In Sayers v International Drilling Co NV 24 the plaintiff, an Englishman,
was employed by the defendant, a Dutch company, as an oil derrickman in
Nigeria. The contract of employment entitled the plaintiff to share in the
Company's "Disability Compensation Program" in the event of an accident.
However, that relief was exclusive and an exemption clause purported to
preclude all other remedies. After the plaintiff had been injured due to the
negligence of his fellow employees, a writ was issued in England seeking
damages. Under Dutch law it appeared that, in the circumstances of the
case, the exclusion clause was valid but it was clear that the exclusion clause
could not be relied upon if English law governed. Salmon and Stamp LJJ
characterised the point at issue (the validity of the exclusion clause) as a
contractual matter to be determined in accordance with the proper law of
the contract which they concluded to be Dutch. Lord Denning MR also
decided that Dutch law governed but for different reasons. After noting
that the cause of action was founded on tort, Lord Denning set out what
he considered to be the tort conflictual rule:
"In considering that claim, we must apply the proper law of the tort, that is the
law of the country with which the parties and the acts done have the most significant
connection. That is how I put it in Boys v Chaplin. I think it is confirmed by what
Lord Wilberforce said in the House of Lords, though he put it with more scholarship
and precision than I could hope to do. "25

After examining the facts his Lordship concluded that the proper law of
the tort was Dutch:
"So far as the claim in tort is concerned, the accident took place in the territorial
waters of Nigeria. But it took place on an oil drilling rig owned and controlled
by a Dutch company. The Nigerians had nothing to do with the rig. So Nigeria
is out. The injured man was English, but his fellow employees (who were negligent)
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may have been English or American or of some other nationality. The only common
bond between them was that they were employed by the Dutch company. So
Dutch is in. If I were asked to decide the proper law of the tort (apart from contract)
I should have said it was Dutch law."26

But while the plaintiff's claim was of a tortious nature the defence set
up was contractual. Here the conflictual rule pointed to the proper law of
the contract, that is, the system of law with which the contract had its
closest and most real connection, which Lord Denning concluded was
English. Lord Denning did not think that two systems of law could be
applied, one for the claim in tort and the other for the defence in contract.
To resolve the dilemma his Lordship inquired with what system of law the
issues had their closest connection and came to the conclusion that Dutch
law governed.
Lord Denning's judgment is a particularly interesting one. In relation to
the tort rules no reference is made to Phillips v Eyre and the concept of the
proper law of tort is not introduced by way of exception to the orthodox
rules. Presumably by selecting Dutch law as the proper law of the tort Lord
Denning was prepared to dispense with the lex loci delicti, Nigerian law.
But it is also just possible that his Lordship was prepared to go further and
dispense with the lex fori as well. Lord Denning's judgment is short and it
would be unwise to attach too much importance to the brief comments on
choice of law in tort, particularly in view of the fact that the other judges
characterised the issue as a contractual one exclusively. However, it does
give rise to interesting speculation and demonstrates that development in the
area is not necessarily at an end.

THE LAW GOVERNING VOLUNTARY SETTLEMENTS
High Court and Supreme Court Decisions

Augustus v Permanent Trustee Company (Canberra) Limited27 concerned
a voluntary deed of settlement executed in 1956 in the Australian Capital
Territory by a settlor who was domiciled and resident in New South Wales.
It recited that the settlor had paid to a trustee the sum of £42,314.11.3 to
be held upon the trusts declared in the deed. After the settlement had been
executed the trustee paid that sum to the settlor as the price of shares and
stock owned by him, most of these being on registers in the Territory.
Clause 2 of the settlement provided that the trustee should hold the trust
funds and investments: (a) upon trust to pay the nett income of one half
part to the settlor's son for life and the nett income of the other part to the
settlor's daughter for life ; (b) upon trust both as to capital and income
after their deaths, as to the son's share, to his male children that attain the
age of 25 years and to his female children that attain that age or shall have
married; and, as to the daughter's upon like trusts to her children. The
settlement also made provision who was to take if either son or daughter
were not survived by children who attained a vested interest. In relation to
the daughter's share the capital and income was to be held upon trust for
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the grandchildren of the settlor that survived her and attained the age of
25 years. If no grandchildren attained a vested interest then persons appointed
by the daughter under her will were entitled; and, failing such appointment,
her next of kin.
At the date of the settlement the son had three children; however. the
daughter died childless in 1966 and the question which arose concerned
the entitlement to her share. The Supreme Court of the Territory declared
that the settlement had to be construed and given legal effect according to
the law of the Territory. Under it the disposition to the grandchildren was
invalid as tending to perpetuity. The whole disposition was bad including
the trusts to the persons appointed by the daughter's will and the next of
kin. Accordingly it was held that there was a resulting trust of the daughter's
share for the estate of the settlor. Had the law of New South Wales been
applicable, however, a different result would have followed. Under s 36 of
the Conveyancing Act 1919-1967 (NSW) the disposition of the daughter's
share in favour of the grandchildren would have taken effect as if the disposition had been for the benefit of such of the settlor's grandchildren as
should survive his daughter and attain the age of twenty-one years.
The High Court allowed an appeal. Walsh J with whom BarwickCJ
McTiernan, Windeyer and Owen JJ agreed, hela:
1 The governing law depended on the intention of the parties:
"It has not been disputed by any of the parties to this appeal that the general
rules established in relation to contracts are applicable in deciding questions of
the choice of law in relation to such voluntary settlements as that which is contained
in the deed. In my opinion, those rules are applicable. That means that, subject
to qualifications to which some reference will be made later herein, it was open
to the parties to make their own choice of law. If they have expressed their intention on that matter, effect will be given to it: see Vita Food Products Inc v Unus
Shipping Co Ltd (1939) AC 277 at 290. If they have not expressed an intention,
the law to be applied must be ascertained as 'a matter of implication to be derived
from all the circumstances of the transaction' ": see Bonython v Commonwealth
of Australia (1951) AC 201 at 221. 28
2 The fact that the purpose of the settlement was to avoid the revenue

laws of New South Wales did not give rise to any presumption in favour
of the applicability of the law of the Territory.
3 Clause 5 of the trust evinced an intention that the governing law was
that of New South Wales. Clause 5 provided:
"In addition to the express powers hereby conferred on the Trustee the Trustee
shall be entitled to exercise in respect of the trust funds wherever situate all or any·
of the powers authorities and discretions conferred on Trustees by the law of the
State of New South Wales as if the same were expressly included in these presents
and the rights and liabilities of the Trustee and of the beneficiaries as between
themselves and as against the Trustee and the administration of the trusts of this
Settlement shall be regulated in the same manner as they would be under the laws
of the said State."

On behalf of the settlor's estate it had been submitted that cl 5 was not
concerned with the substance of the dispositions or with their validity. The
provision, it has been argued, did not evince any intention as to the governing
law, it merely incorporated New South Wales law into the settlement. In
rejecting this contention Walsh J initially dealt with the phrase "the administration of the trusts" in cl 5. His Honour noted that a directioQ. that
trusts were to be administered according to the law of a specified country
was sometimes construed as governing the determination of questions
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concerning the validity and operation of the trust provisions. But in the
case at hand a narrower interpretation was required to make it easier to
give effect to the words which preceded the reference to the administration
of the trusts. Accordingly his Honour held that "administration of the
trusts" related to the machinery aspects of the execution of the trusts and
not the ascertainment of the beneficial interests and the trust funds distribution. However the clause beginning with the words "the rights and liabilities"
showed an intention that the substantive rights and liabilities of the trustee
and beneficiary as between themselves and as against the trustee would be
governed by the law of New South Wales. The law of that state was, then,
the governing law and it did not matter that the problem at hand, concerning
the operation of the rule against perpetuities, did not directly relate to
questions between the beneficiaries themselves or against the trustee.
4 Section 36 of the New South Wales Act could operate on the settlement.
Walsh J rejected a submission that s 36 only applied to instruments executed
in New South· Wales or to instruments concerning property situate in that
State for otherwise the legislative competence of the New South Wales
Parliament would be exceeded:
"In my opinion, there are two answers that may be made to these submissions.
The first is that the provision that the rights etc shall be regulated in the same
manner as they would be under the laws of New South Wales, should be reaEi
as a direction that those laws should be applied as they would be upon the hypothesis
or assumption that all conditions existed that were required to allow them to
take effect in determining the rights etc to which the clause refers. In other words,
the provision renders the laws of New South Wales applicable not directly and
by way of legislath,e command addressed to the parties, but referentially and by
force of the declaration of the parties themselves as to how the rights etc are to
be determined. Upon that view of the clause, there is no need to read down the
general words of s 36, in order to keep the provision within legislative power.
The second answer to the submissions is that I do not accept the view that the
necessary territorial nexus must be found either in the location of the property
or in the place of the execution of the deed. In my opinion s 36 may operate upon
an instrument which is intended to be governed in the relevant respect by the law
of Ne,,' South Wales. This view accords with the principle stated in WanganuiRangitikei Electric Power Board v The Australian Mutual Provident Society (1934),
50 CLR 581 at 601 to which Fox J referred. I think that that principle is applicable
to the operation of s 36, at least in so far as it affects dispositions of personal
property. "29

5 The High Court rejected the argument that, as a matter of public policy,
the courts of the Territory would not give effect to an attempt by the parties
to a settlement executed and intended to be administered in the Territory
to evade the operation of the rule against perpetuities by selecting some
law other than that of the Territory as the governing law. Though the parties'
intent rule as expressed in Vita Foods was stated to be subject to a public
policy caveat, the Australian Capital Territory's public policy had not been
infringed. Hence there was no need to consider whether the full faith and
credit provisions excluded resort to that doctrine.
The Supreme Court of Victoria also had cause to consider the law governing
voluntary settlements in Perpetual Executors and Trustees Association of
Australia Limited v Roberts. 30 Sir William Roberts was the father of Thomas,
Mair and Mona Roberts. Mona gave birth to three children in England,
all born outside lawful wedlock. She came to Australia in 1966 but was
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admitted to a Mental Hospital in 1969 after which her affairs were managed
by the Public Trustee of Victoria.
In 1955 Sir William Roberts executed a deed of settlement somewhere in
Australia. Under it, shares on the Victorian and Canberra registers of
various Australian companies were transferred to a trustee on trust for
Mona, Thomas and Mona's children that attained the age of 21 years.
Mair also executed a settlement in 1956 providing for Mona and her children.
The subject matter of the trust was a sum of $1,250 in Australian currency.
McInerney J was prepared to assume, without actually deciding, that at
the date the settlements were executed, Sir William Roberts, Mona and her
children were domiciled in England and Thomas was domiciled in West
Pakistan. Subsequently the question of the entitlement of Mona's illegitimate
children under the settlement arose and it fell to the Supreme Court to
determine what was the proper law of each settlement. Anticipating the
High Court subsequent decision in Augustus, McInerney J held that the
proper law of a trust deed was to be determined by applying the same tests
as were applicable in ascertaining the proper law of a contract. His Honour
referred to Lindsay v Miller (No 1)31 and to various English authorities 32 in
which it was held that the law governing a settlement is the law by reference
to which the settlement was made and which was intended by the parties
to govern their rights and liabilities. Applying that test McInerney J concluded that Victorian law governed both settlements.

PLACE OF BREACH OF CONTRACT
Safran v Chani33
The plaintiff' commenced an action for breach of promise of marriage
in New South Wales. The writ, under s 18 of the Common Law Procedure
Act 1899 (NSW) and the Service and Execution of Process Act 1901-1963
(Com), was served upon the defendant in Victoria. The question which
fell to the New South Wales Court of Appeal to determine was whether
there had been a breach of contract within the state so as to confer jurisdiction
under the statutory provisions.
The Court commenced its judgment by considering the nature of the
breach relied upon by the plaintiff. It was nota breach by non-performance,
since New South Wales was not stipulated to be the place of perforlnance.
It was an anticipatory breach by repudiation before performance became due,
the repudiation relied upon being evidenced by a nun1ber of express statements made on behalf of the defendant that he did not intend to marry
the plaintiff. These were contained in two letters from the defendant's
solicitors to the plaintiff's solicitors \vritten and posted in Melbourne. They
were also to be found in a telephonic cOlnn1unication from the defendant's
solicitor in Melbourne to the plaintiff's solicitor in Sydney and in a similar
communication to the plaintiff personally from a lady in Melbourne who
professed to act as an intermediary for the defendant.
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After reiterating the established rule that repudiation before performance
entitled the other party to sue immediately for breach of contract, the
Court of Appeal turned to consider where the breach occurred. The Court
rejected the plaintiff's contention that the breach occurred where the communication of acceptance was received. Acceptance was of course necessary
in the sense that repudiation did not of itself discharge the contract but only
gave the other party an option of treating the contract at an end or waiting
until the time for performance fell due. The bringing of an action could of
itself amount to an election but "it would be strange if the injured party
could himself thus determine where the breach occurred by his choice of
the forum ... "34 Consequently the Court concluded that the breach occurred
where the repudiation took place by the writing and posting of the letters,
namely Victoria.

ASCERTAINMENT OF PROPER LAW OF CONTRACT
Ineffectual Stipulation

In Vita Food Products Incorporated v Unus Shipping Company Limited35 the
Privy Council accepted the rule that the proper law of a contract depended
on the intention of the parties. Citing R v International Trustee for the Protection of Bondholders Akt,36 where Lord Atkin said that an intention expressed
in· the contract would be conclusive, their Lordships noted the contention
that this rule was too broad but stated:
"It is true that in questions relating to the conflict of laws rules cannot generally
be stated in absolute terms but rather as prima facie presumptions. But where the
English rule that intention is the test applies, and where there is an express statement
by the parties of their intention to select the law of the contract, it is difficult to
see what qualifications are possible, provided the intention expressed is bona fide
and legal, and provided there is no reason for avoiding the choice on the ground
of public policy."37

This statement does suggest that a contractual stipulation of the proper
law not being "bona fide and legal'" or contravening "public· policy" would
not be effective. There has been considerable speculation as to the meaning
of these qualifications in the context in which they were employed. 38 In
particular the question of which state's law governs determination of legality
of the contractors' stipulation and controls the public policy considerations
has proved nlost difficult to answer. In practice, however, contractors'
stipulations of governing law have invariably been implemented and few
problenls have arisen. It seems remarkable, therefore, that within the space
of a year and a half the Supreme Court of Queensland should twice decline
to apply an expressed choice of law.
Golden Acres Limited v Queensland Estates Pty Ltd89 involved. a deed to
which the claimant and the defendant were parties. Under it the claimant
was appointed sole agent for the sale of certain land on terms that it should
be entitled to receive as commission whatever amount could be obtained from
the purchaser in excess of a sum specified in the agreement and payable to
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the defendant as vendor. The deed was executed in Queensland, where
the subject land was situated, and the defendant was a company Incorporated
in that state. The claimant was a company incorporated in Hong Kong which
was where the person who negotiated the agreement on behalf of the claimant
intended to find purchasers of the land.
Section 23 of The AucTioneers, Real Estate Agents, Debt Collectors and
Motor Dealers Acts 1922-1961 (Qld) provided that a real estate agent's
remuneration could not be recovered unless he was licensed and the remuneration did not exceed the prescribed sum. The claimant was not licensed
but sought to recover his commission in accordance with the deed by relying
on cl 4 which provided that "for all purposes arising under this agreement
the same shall be deemed to be entered into in the colony of Hong Kong".
Hoare J considered that cl 4 amounted to a selection of Hong Kong law.
However his Honour declined to give effect to the stipulation for two
reasons:
1 The choice \vas made to avoid the Queensland statutory provisions and
was thus a mala fide stipulation:
"It is argued by counsel for the claimant that there is nothing to controvert
the bona fides of the agreement to adopt the law of Hong Kong in the present
case because it appears that Mr Steeley, who negotiated the agreement on behalf
of the claimant, intended to find purchasers of land in the Far East and a number
of buyers were in fact residents of Hong Kong. However, I am satisfied that Mr
Steeley was fully alive to the legal difficulties which would or might arise in legally
enforcing the agreement because of the provisions of the Queensland law as to
real estate agents and the attempt to invoke the law of Hong Kong was for the
express purpose of avoiding the application of the Queensland law. Without going
into details, were it not for the provisions of cl 4 of exhibit 10, the "proper law
of contract" in respect of the contract contained in that document would clearly
be Queensland. I am satisfied that the selection of a law other than that of Queensland was made for the specific purpose of avoiding .the consequences of illegality
which would or might have followed if the Queensland law applied."40
2 It was against Queensland public policy to implement the stipulation:
"While it may be that some of the evils sought to be avoided by the enactment
would only apply to acts performed in Queensland, one can see that it certainly
could be contrary to the public interest if the operation of the statute as a whole
could be circumvented by the simple device of agreeing that some other law will
apply to a contract which would otherwise be subject to the restrictions imposed
by the Act. Whilst appreciating that public policy can be an unclear concept,
generally speaking it would be contrary to public policy for the legislative intention
to be stultified by parties to a contract, of which the proper law would be Queensland,
selecting some other law for the purpose of avoiding the application of Queensland
law."41
The reasoning adopted by the Court in excluding Hong Kong law is
questionable; it might even be said, with respect, that in .determining the
proper law the Court was begging the question. Hoare J held that the
contractor's stipulation was not bona fide and its enforcement contravened
Queensland public policy because its express purpose was to avoid Queensland
law. But the very question at issue centred around what was the proper
law and the established choice of law rule is that the parties' intent governs.
Why, then, was Queensland law relevant? If it is argued that the Queensland
law was relevant because the contract had its closest connection with that
state, the contract choice of law rule has been changed. The rule would not
be that the contractor's intent is determinative but that prima facie the law
of the state with the closest connection governs with the qualification that a
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contrary stipulation may be effectuated if there is a good reason for its
selection. However the cases suggest that the choice of law rule is quite the
opposite. The parties' intention governs and it is only if that intention is
not expressed that the law of the most closely connected state must be
ascertained as a means of imputing an intention.
All this is not to say that Hoare J reached the wrong decision with respect
to choice of law but merely to doubt the reasons by which that decision
·was reached. There was a more satisfactory ground for not giving effect
to the choice of Hong Kong law. In Vita Foods the Privy Council said that
the courts of a state were bound to apply the lawful statutes of its own
legislature that applied to a case before it. Thus, even if a contract was valid
and enforceable under its proper law, the law chosen by the parties, a local
statute extending to such a contract and avoiding it would have to be effectuated. 42 The intention of the Queensland legislature has seen fit to enact
legislation closely regulating the operation of real estate agents in Queensland. 43 Thus his Honour could have construed s 23 of the Act as a mandatory
provision regulating the activities of real estate agents in Queensland.
Section 23 would then have applied by its own force to the performance of
real estate agency contracts in Queensland irrespective of the proper law of
the contract rather than because it was the proper law. 43A
It was, presumably, the same Queensland Estates company that had been
involved in Golden Acres that was a party to the subsequent Queensland
case of Queensland Estates Pty Ltd v Colias. 44 Unfortunately the report of
the case is scanty and some facts must be gathered from the headnote. It
appears that the plaintiff brought an action seeking the return of certificates
of title to land held by the defendant and the defendant counterclaimed for
declarations that the caveats lodged by him in respect of the same land
ought to remain on the register. The main point for determination was the
counterclaim and in particular the locus standi of the defendant to lodge
the caveats in respect of the land which was o\vned by the plaintiff. 45 The
Full Court determined that the defendant did not have an estate or interest
in the land within the meaning of s 98 of The Real Property Acts 1961-1963
(Qld) to support the caveats. However the defendant had lodged them with
the consent of the plaintiff contained in an indenture which provided that
"For the purposes arising under this Deed the saIne shall be deemed to be
entered into in the Colony of Hong Kong". But the Full Court determined
that the lex situs had to govern:
"If the parties in this clause have indicated an intention that the law of Hong
Kong is to govern the whole of their contractual relations they have expressed
a choice unconnected with the realities of the contract. Whatever their intention,
the matter of the lodgment of caveats against dealings \vith the lands \vith which \ve
are solely concerned, clearly has to be decided according to the lex situs: British
South Africa Co v De Beers Consolidated Mines Ltd. "46

The Court's decision \vas, of course, the only possible one. The parties'
intent had no bearing on choice of la\v to determine the counterclain1. 'rhe
issue could not be characterised as a matter of contract, it was purely one
of the interpretations of a statute under and in reliance upon which caveats
had been lodged.
At about the same time that the Queensland court was grappling with the
Queensland Estates cases a difficult question as to the effect of a choice of
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law clause was before the House of Lords. Compagnie D'Armement Maritime
SA v Compagnie Tunisienne de Navigation SA47 involved a contract between
a Tunisian company and a French shipping company for the shipment of
specified quantities of oil from one Tunisian port to another. An English
printed form of contract was ·used but it had to be considerably adapted
to provide for the number of shipments spread over a period of nine months
which the agreement envisaged. Negotiations for the contract were concluded in Paris, in the French language, through a firm of French brokers.
Payment was to be made in France in French currency. After six shipments
a dispute arose and arbitrators were appointed in London in accordance
with the contract. The arbitrators adjudged the proper law to be French
and stated that question of law for the court.
Two provisions in the contract assumed special importance. Clause 18
provided for the submission of disputes to arbitration in London. Previously
a choice of arbitration forum had been considered a strong indication of the
proper law. 48 As recently as 1968 Salmon LJ had described it as raising an
"irresistible inference which overrides all other factors" except an express
choice of law to the contrary.49 The contract before the House did contain
a choice of law provision as well but it was not without difficulty. Clause
13 stipulated that the contract was to be governed by the laws of the flag
of the carrier vessel. However it had not been modified to take into account
the multiple sailings contemplated by the contract and the consequent possible
variety of vessels and flags. But the arbitrators did find that both parties
contemplated that vessels owned by the French shipping company would
be used at least primarily to perform the contract.
Counsel for the shipping company contended that cl 13 had to be given
effect. It was argued that the clause amounted to a choice of French law
in view of the understanding that the shipping companies' own vessels were
to be primarily used and they all flew the French flag. A secondary effect
of the clause was also put forward. Its very existence in the contract, it
was said, necessarily negatived any implication derived from cl 18 that the
proper law was English. Lord Morris of Borth-y-Gest, Viscount Dilhorne
and Lord Diplock agreed that cl 13 amounted to a stipulation of French
law. Lord Morris was also prepared to give the clause its suggested secondary
operation to negative any inference arising from cl 18 if it be considered
that cl 13 did not constitute. a choice of French law.
Lord Reid and Lord \Vilberforce also agreed that the proper law was
French but both their Lordships declined to hold that cl 13 amounted to a
choice of French law and Lord Wilberforce expressly rejected any secondary
operation for cl 13 as well:
"I shall examine this doctrine in the light of authority, but before I do so there
is a special argument to be considered, on the terms of the contract. This is based
upon cl 13 of the contract (cited by my noble and learned friend, Lord Reid)
and takes two alternative forms: (-1) that the clause should be interpreted so as
to amount to an express choice of law, sc French law; (2) that even if it is inept
to do so, it has. sufficient force to negative any implied choice of law through the
arbitration clause. I do not deal at any length with either of these arguments. The
first must command respect from its acceptance by Megaw J. But I find the required process of adaptation, with the aid of a qualified finding of fact that it
was contelTIplated that the appellants' vessels would be primarily used, to pass
beyond legitimate iilterpretation to a process of rewriting. With the exception of
the reliance placed on subsequent actings, which I think inadmissible, I adopt
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the reasoning of the Court of Appeal, particularly of Salmon LJ, on this point.
The second argument seems to me much more dubious. It rests on the fact that
this clause, on this hypothesis meaningless and incapable of adaptation, was not
struck out of the contract. This shows, it is said, an intention to displace the law
of the place of arbitration by some other law of the parties' choice and this neutraIising effect remains even though the choice is abortive. This is certainly an ingenious
and subtle argument, too subtle and ingenious for me. To attribute a legal effect
to a clause which is on this hypothesis, meaningless, seems to me a remarkable
acrobatic. To deny its normal effect to a clause (clause 18) because of the presence
of some printed words of no effect-a corpse which the undertakers have not
removed-is a stranger adventure than I can embark on. I cannot find in clause 13,
either way, the solution to the case: this must be found in a proper evaluation of
the arbitration clause." 50

Both Lord Reid and Lord Wilberforce concluded that the proper law
was French on the basis that the contract had its closest connection with
French law. In so holding their Lordships necessarily rejected any suggestion
that the choice of an arbitral forum created an "irresistible inference" as
to the proper law. It was merely one of the factors, albeit an important one,
to be taken into account in ascertaining the proper law. On this point,
incidentally, the House was largely in accord. Lord Morris and Lord Diplock
also denied that the choice of an arbitral forum by itself gave rise to an
inference as to the proper law of an inevitable or compulsive nature. 51
Absence of Stipulation

In the absence of an express stipulation the proper law is ascertained by
a consideration of the terms and nature of the contract and the circumstances of the case. 52 Two slightly different formulations have been put
forward. It has been said that all the features of the case must be examined
to determine (1) the legal system with which the contract is most closely
connected 53 or (2) the country with which the contract is most closely connected. 54 McNair J in Rossano v Manufacturers' Life Insurance C0 55 did
not think that the difference between the two tests was merely one of
semantics but was of the opinion that they could lead to different results in
particular cases.
In James Miller & Partners Ltd v Whitworth Street Estates (Manchester)
Ltd56 Viscount Dilhorne and Lord Wilberforce employed the system of
law test. Lord Reid was of the view that both tests had to be combined while
Lord Hodson thought that the differences in terminology between the two
approaches was unimportant. The House actually divided 3-2 on the issue
of what was the proper law, with Lord Reid and Lord Wilberforce concluding
it was Scottish and Lord Hodson, Lord Guest and Viscount Dilhorne deciding
on English law. However in the end result it did not matter for it was held
that the central question in the case, whether an arbitrator had to state a
special case for the decision of the English High Court, fell to be determined
not by the proper law of the contract but the law governing the arbitration
proceedings which the House unanimously agreed was Scottish.
Some remarks of the House in the subsequent Compagnie D'Armement
case 57 can perhaps be taken as a de facto acceptance of the "legal system"
formulation. On the assumption that there was no effective stipulation in
the contract the proper law fell to be determined by considering all the
facts and circumstances. The choice fell between the three jurisdictions
involved: England, France and Tunisia. In choosing between them some
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of their lordships were of the view that France and Tunisia could be considered as one because they had a common system of law. In the words of
Lord Diplock:
"The rights of the parties in the event of repudiation of a contract are not the
same under English law as they are under French law and other similar systems
of law based upon the Code Napoleon, such as the system which is in force in
Tunisia. So a preliminary question was raised in the arbitration as to whether the
substantive law applicable to the contract was English law or French law. Neither
party sought at that stage to distinguish between French law and Tunisian law
In my view, this was right. The contract was a shipping contract and no one has
been able in these proceedings to point to any relevant difference between the law
of those two countries about carriage of goods by sea. For the purposes of a commercial contract of this kind I would be prepared to assume that the parties regarded France and Tunisia as subject to a common system of law."58

The old presumptions as to the proper law of a contract 59 are still occasionally resorted to. In a recent action which involved a contract of charterparty,
Lord Denning MR applied the "legal system" test and found that there was
an equal division of circumstances pointing to English law and Netherlands
law. As a last resort, to resolve the dilemma, effect was given to the law of
the flag. 60 Megan LJ also attached importance to the flag of the vessel but
was reluctant to resurrect it as a presumption:
"It may be suggested that this is to bring back into English private international
law a presumption-the presumption of the law of the flag-as prima facie determinant of the proper law. Presumptions, once fashionable during the earlier
development of English private international law, are now, whether for good or
for ill, out of fashion and rejected. That, indeed is a necessary result of the adoption
of the "closest and nl0st real connection" test. No single factor is to be treated
as, prima facie, providing the answer. I would go so far as to say that in a charterparty case the flag of the vessel is likely normally to be important. But it must be
considered along with all the other relevant factors. Weighing it, as best I can,
with and against the other relevant aspects of this transaction, I think that the
result is as I have indicated. Therefore English law is the proper law of the charterparty contract. "61

DOMICILE
Over recent years the cases have indicated a lightening of the burden of
proof necessary to establish a change of domicile. 62 A 1971 South Australian
case affords a good example. In Cherry v Cherry 63 an English petitioner
who had migrated to Australia in 1969 sought a divorce in 1970. Zelling J
expressed suspicion about the petitioner's alleged Australian don1icile and
suspected that the petitioner had only come to Australia to obtain a divorce
with no intention of staying thereafter. Yet despite this and the relatively
short period of residence his Honour felt constrained to find the Australian
domicile established because of the petitioner's oath, his residence in the
country and the lack of counter evidence.
In the case of Hyland v Hyland 64 Asprey JA held that a person may
still have ties with a visit to the country of. his birth consistently with
the acquisition of a domicile of choice in another country. Kaye J in Lim v
Lim 65 found that a p~son who had been repeatedly denied permanent
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resident status and whose legal residence in Australia was therefore only
temporary had validly acquired an Australian domicile of choice. There is,
of course, established English authority in point which is consistent. 66
The reviewer noted a tendency, evident in some cases, for the domicile
of origin to be described as the country of birth. 67 While a person's domicile
of origin will often be the country in which he is born it is to be emphasised
that this is not necessarily so. Domicile of origin is ascertained by reference
to the parents' domicile at the time of birth which mayor may not be the
country of the child's birth. 68
An interesting question of law arose in Shekleton v Shekleton 69 , namely
what is the domicile of an infant widow whose father is still alive. The wifepetitioner sought the dissolution of her second marriage in New South
Wales. She was not domiciled in Australia at the date of the institution of
proceedings and attempted to establish jurisdiction under s 24 (1) of the
Matrimonial Causes Act on the basis of domicile in Australia immediately
prior to the marriage.
On the death of her first husband, a New Zealander, the petitioner had
returned ·to Australia where her father was domiciled. The petitioner was
still an infant at that time and, in the Court's view, was incapable of acquiring a domicile of choice. The Court was not inclined to agree with
Graveson's suggestion that "the domicile of an infant widow probably
remains that of her deceased husband until she changes it by her own act"70
but considered that an infant widow's domicile reverts to that of her father
if he be still then alive. 7! If this was so then it followed that upon her first
husband's death the petitioner re-acquired her domicile of dependency upon
her father, which was Australian. However the Court found it unnecessary
to express a concluded view on the question because prior to her second
marriage she had become sui juris and had, in any event, acquired a domicile
of choice in Australia.

JURISDICTION
Forum Non Conveniens
Colt Industries Inc v Sarlie72 established that personal service of process
upon a defendant within the forum conferred jurisdiction even though the
defendant was only temporarily present and the action was essentially
unconnected with the forum. That principle was not challenged in HRH
Maharanee of Baroda v Wildenstein. 73 Instead it was contended that jurisdiction ought not to be exercised in such circumstances as it would be frivolous
and vexatious and amount to an abuse of process.
The Maharanee resided in France but often came to England where she
owned property and was "intimately connected with English social life". 74
In 1965 she purchased a painting from the defendant in Paris. The defendant
was an art dealer of international repute who lived in France but had business
associations in London and New York as well. Some time later doubts
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arose about the painting's authenticity and a writ was issued seeking rescission
of the contract. The writ was personally served upon the defendant in
England during one of his visits to attend the races at Ascot. The defendant
without denying jurisdiction sought an order that the action be dismissed.
It was granted by a Master and affirmed by a judge in chambers because
"when a defendant is adventitiously so found (within the jurisdiction) the
courts will not allow proceedings against him to continue in England if it
be the case that in all other relevant respects-apart from the fact that he
happened to be in England when the writ was served-the matter and
circumstances of the dispute relevant to the proper forum for the litigation
point to a foreign forum . . .. All the circumstances point to this being a
French case. The parties reside in France. The transaction took place in
France. The picture was painted by a French painter. The books are by
French authors. Most of the exports in this field are French ..."76
The Court of Appeal allowed an appeal and ordered that the action be
continued in England. No presumption existed, said Lord Denning MR,
that proceedings were oppressive if the defendant was served within the
forum while on a visit. Provided the plaintiff's statement of claim disclosed
a reasonable course of action he was entitled to pursue it even if it arose
in a foreign country. It would not be stayed unless -it was plainly unjust to
require the defendant to contest the action in the forum and the injustice
was so great as to outweigh the plaintiff's right to continue. A hint of parochialism entered Lord Denning's judgment when the Master of the Rolls
continued by noting that "there might be difficulties, if not injustice in
requiring the Maharanee to go to France to· seek redress. We are told that
the courts of France appoint their own experts and might hesitate about
receiving the opinion of experts from England." But after all, the reputed
artist was French!
Similar considerations seem to have influenced Lord Denning in Coast
Lines Ltd v Hudig & Veder Chartering NV.76 The plaintiff applied for leave
to serve notice of a writ upon Dutch defendants in the Netherlands. In
determining that leave could and should be granted Lord Denning observed
that the plaintiff's alternative, of suit in the Netherlands, would not be
satisfactory because the Dutch courts were not free to apply the proper
law of the contract in question but had to apply Netherland's law "contrary
to the general understanding of commercial men."77 However Lord Denning
had only just determined that English law was the proper law of the contract
by resort to an antiquated presumption as a last resort. Earlier his Lordship
had concluded that the circumstances pointing to English and Dutch law
were evenly balanced. 78
The Baroda case was subsequently followed and applied in the. admiralty
jurisdiction in The Atlantic Star. 78A The defendant sought to stay proceedings
in the following circumstances: (1) neither of the parties was British; (2) the
action arose out of a collision between. Dutch vessels in Belgian waters;
(3) the rights and liabilities depended at least in part on Belgian law; (4) proceedings concerning the collision had already been instituted by other parties
in a Belgian court; (5) a Belgian surveyor had been appointed by the Belgian
court to investigate and he had made a· comprehensive report; (6) the defendants had given an undertaking to· provide security in Belgium if the
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English action was stayed. Despite all these factors the Court of Appeal
led by Lord Denning MR held that the action should not be stayed. 78B
Service Out of Jurisdiction-Place of Commission of Tort
In Distillers Co (Biochemicals) Ltd v Thompson 79 the Privy Council held that
a cause of action arose within the jurisdiction when the act on the part of
the defendant which gave the plaintiff his cause of complaint had occurred
within the jurisdiction. Distillers involved a tortious action against the
English manufacturer of a drug which had been finally resold to the plaintiff's
mother in New South Wales. The drug proved injurious to the plaintiff and
a negligence action was commenced. The breach of duty alleged was not
careless manufacture but failure to give warning of the dangerous propensity
of the drug. 80 The Privy Council held that in these circumstances the cause
of action had arisen within New South ·Wales so that the writ could be
served out of the jurisdiction under s 18 (4) of the Common Law Procedure
Act 1899 (NSW).
Shortly after the Privy Council decision, an attempt was made to rely
on Distillers in the Victorian case of Buttigeig v Universal Terminal & Stevedoring· Corporation. 81 The plaintiff was a wharf labourer who had been
injured while unloading a ship in Melbourne. He sued (1) his employers,
(2) the "occupiers" of the ship and (3) the Universal Terminal & Stevedoring
Corporation of New York. The question involved in the case was whether
leave could be granted to serve the third defendant out of the jurisdiction.
The plaintiff asserted that he had fallen through a sheet of masonite
flooring whilst in the hold of the ship. The third defendant had apparently
been responsible for stowing the cargo in New York and the plaintiff's
contention was that the defendant not only placed the· masonite in the hold
but used it to conceal a hole which had been created by the manner of cargo
storage adopted by it. In particularizing the negligence against the third
defendant the plaintiff alleged that it had improperly stacked the cargo,
had created a trap and had failed to give any adequate warning of the danger
of the flooring.
The Victorian provision for service out of the jurisdiction, upon which
the plaintiff relied, was phrased somewhat differently from the New South
Wales provision which was before the Privy Council in Distillers. Whereas
the New South Wales s 18 (4) authorized service ex juris where "a cause of
action . . . arose within the jurisdiction", the Victorian provision permitted
it whenever "the action is founded on a tort committed within the jurisdiction". 82 But this did not mean that Distillers was irrelevant. In the
opinion of Crockett J, any pronouncement on the s 18 (4) terminology
"would apply with equal, if not greater, force to the words 'tort committed' ".
In Distillers the drug had been manufactured in England but it was held
that the cause of action arose in New South Wales because of the negligence
asserted-the failure to warn of its possible danger-occurred in New South
Wales. In Buttigeig one of the plaintiff's allegations of negligence was the
lack of warning and, on the Privy Council's reasoning, it might have been
thought that the tort had occurred in Victoria. But Crockett J did not think
so. In his Honour's view the essence of the plaintiff's complaint was defective
stowage, which left a hold requiring covering, or, alternatively, the failure to
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cover the hole with adequate material, rather than the failure to give warning.
These breaches of duty occurred in New York.
Finally Crockett J dealt with the plaintiff's alternative ground of justifying
service ex juris. The plaintiff had argued that the third defendant was "a
necessary and proper party to an action properly brought against some
other person duly served within the jurisdiction." 84 It too was dismissed
because the plaintiff had applied for leave to serve the third defendant in
New York before the first two defendants had been served within the jurisdiction.
Exclusion of Jurisdiction-Local and Revenue Actions
It has long been established that suits affecting the title to foreign land
are local and beyond the court's jurisdiction. 85 But there are a number of
exceptions to that rule where the court can proceed. These are largely based
on contractual or other relationships between the parties which give rise
to a personal obligation and probably include actions for foreclosure and
redemption of mortgages of foreign land. 86
In Inglis v Commonwealth Trading Bank of Australia 87 the plaintiffs, who
were the mortgagors of land in Tasmania, brought an action in the Supreme
Court of the Australian Capital Territory. They sought declarations against
the defendant-mortgagee that its rights had become statute barred and sought
to enjoin the defendant from enforcing payment of the mortgage debt
against the plaintiffs personally. The Court held that the action fell within
the primary rule relating to the exclusion of jurisdiction in suits involving
foreign land, and that it was not competent. The action \vas not one within
the exception which included foreclosure and the redemption of mortgages
because there was no question of any agreement between the parties being
enforced. Curiously, had the plaintiff waited until the defendant sued for
foreclosure, the Territory Court would have been competent. 88
A recent example of the application of the rule in Government of India v
Taylor,89 which postulates that foreign revenue laws will not be enforced,
is afforded by Brokaw v Seatrain UK Ltd90 . Goods were shipped in an American vessel from the United States to England. While the ship was on the
high seas the United States Treasury served a notice of levy on the owners
of the vessel, demanding the surrender of all property belonging to certain
United States citizens which included the goods in question. The levy was
imposed on the property belonging to the citizens involved in order to
collect an unpaid tax. In consequence the shipowners declined to deliver
the goods whereupon the consignees brought an action in detinue. The shipowners then took out an interpleader summons bringing in the Government
of the United States. A master held that the United States claim was not
maintainable as it was an attempt to enforce the revenue laws of another
country, and on appeal the Court of Appeal agreed.
Lord Denning MR pointed out that what was involved was the attempted
enforcement of a revenue law. Had the United States actually obtained
possession of the goods previously, it may be that it could have claimed
them in England without reference to its revenue provisions. But it was
seeking in the first instance to obtain possession in England and to do so
was relying on a revenue law. This could not be done:
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"It is well established in English law that our courts will not give their aid to
enforce, directly or indirectly, the revenue law of another country ... The United
States Government submits that that rule only applies to actions in the courts of
law by which a foreign government is seeking to collect taxes, and that it does
not apply to this procedure by notice of levy, which does not have recourse to the
courts. I cannot accept this submission. If this notice of levy had been effective
to reduce the goods into the possession of the United States Government, it would,
I think, have been enforced by these courts, because we would then be enforcing
an actual possessory title. There would be no need for the United States Government
to have recourse to their revenue law. I would apply to this situation some words
of the United States Supreme Court in Compania Espanola de Navegacion Maritima,
SA v The Navemar (1938) 303 US 68 75 in an analogous case: ' ... since the decree
was in invitum, actual possession by some act of physical dominion or control on
behalf of the Spanish Government was needful'.
If the United States Government had taken these goods into their actual possession, say in a warehouse in Baltimore, or may be by attornment of the master
to an officer of the United States Government, that might have been sufficient
to enable them to claim the goods. But there is nothing of that kind here. The
United States Government simply relies on this notice of levy given to the shipowners,
and that is not, in my view, sufficient to reduce the goods into their possession.
Apart from this point, it appears to me that the United States Government is
seeking the aid of these courts. They come as claimants in these interpleader proceedings. By so doing they are seeking the aid of our courts to collect tax. It is not
a direct enforcement (as it would be by action for tax in a court of law), but it is
certainly indirect enforcement by seizure of goods. It comes within the prohibition
of our law whereby we do not enforce directly or indirectly the revenue law of
another country. If the position were reversed, I do not think that the United
States courts would enforce our revenue laws. For no country enforces the revenue
laws of another. "91
Brokaw touched on two seemingly inconsistent principles of private

international law. The first is patent: revenue and other public laws of
foreign States will not be directly or indirectly enforced. 92 The other is that
governmental acts affecting property situate within the foreign State will
be recognized. 93 If the American ship in question could be considered part
of the United States for the purposes of that rule· it would follow that the
American provision would be recognized. Further, had the United States
sold the goods, before they reached England, it is arguable that the purchaser
from the United States Government could have claimed them. 94

STATUTES
Statutes give rise to interesting and particularly difficult questions in
private international law. Their applicability to cases involving foreign
elements is often determined in accordance with the general choice of law
rules but this is not always so. There may be no established choice of law
rule in point and, even if there is, sometimes a different construction is
implied. 95 For example in Kay's Leasing Corporation Pty Ltd v Fletcher 96 the
High Court confined the Hire-Purchase Agreements Act 1941-1957 (NSW) to
contracts entered into in that State rather than to contracts governed by
New South Wales law in accordance with the classic proper law rule. That
construction was recently followed in Queensland in Thorn L & M Appliances
Pty Ltd v Claudianos. 97
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A 1972 decision of the New South Wales Court of Appeal illustrates how
difficult it can be to determine the scope or ambit of a statute. Ex parte
Richardson; Re Hildred 98 concerned the Industrial Arbitration Act, 1940
(NSW). The respondents were theatrical entertainers who resided in New
South Wales. In Sydney they entered into a contract with the appellant, a
theatrical agent, whereby they adopted an agreement made between the
appellant and theatrical entrepreneurs (Lehr Bros) for the respondents to
perform in the Far East. The appellant was appointed manager of the respondents by the Sydney contract and became entitled to 20 % of the gross
sum to be paid to the respondents. Subsequently the respondents sought to
avoid their contract with the appellant under s 88F of the Industrial Arbitration Act. That provision enables the Industrial Commission to declare
void any contract "whereby a person performs work in any industry on the
grounds that the contract . . . falls within one or more of the matters set
out" in paras (a) to (e) ofs 88F. The appellant contended that the Commission
was only competent under that section where the work performed was in an
industry substantially in New South Wales and that was not the situation
in the instant case. The Court of Appeal did not agree and held that the
Industrial Commission possessed jurisdiction.
Kerr CJ first determined that the contract in question was of a nature
that fell within the subject matter of s 88F:
"If there is a contract whereby a person performs work in an industry, whether
as an employee or not, the contract is of the type referred to in s 88F (1). In the
present case the respondents were not employed by the appellant nor did they
perform work under a contract of service with him, but they were persons who
performed work under the contract because they were. bound by the contract with
the appellant to perform work for Lehr Bros. Other work under forward bookings,
which might be arranged, would also be work performed by virtue of the contract
which was thus a contract whereby that 'forward' work was· to be performed.
The work they performed and were to perform under their contract with the appellant
made the agreement between them and the appellant a contract 'whereby a person
performs work in an industry'.
The work performed or to be performed by the appellant in relation to forward
bookings was work performed under the contract between the appellant and the
respondents. The appellant was bound by the contract to perform all duties as
manager regarding forward bookings etc. This is work which can be and often
is performed by employees under contracts of service, but in the present case the
respondent, though bound to perform work was not an employee of the respondents, but an agent working for them as such to find bookings for them. His obligation to perform this work also made the contract between the appellant and the
respondents one which can properly be described as one whereby a person, in
this case the appellant, performed work in an industry. Once it is appreciated
that a contract to be one within s 88F (1) does not have to be a contract of employment, then it can be seen that it can be a contract whereby both parties perform
work each for the other. "99

The Chief Justice then dealt with the question of the territorial ambit or
scope of the provision. Kerr CJ was of the opinion that the proper law of
the contract was that of New South Wales and that s 88F extended to it:
"In these circumstances, even though the contract was to be performed partly
outside New South Wales, it was a New South Wales contract which attracted
New South Wales law and there is no reason for reading s 88F (1) so as to exclude
this contract from its operation. The law of New South Wales provides for such
a contract to be avoided in certain circumstances and the Supreme Court of New
South Wales could not enforce it if it were avoided by that Commission under that
law. I see nothing in international law or in s 17 of the Interpretation Act to
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indicate that this contract should be outside the operation of s 88F (1). This approach is supported by what was said by Latham CJ in Mynott v Barnard . .. where
he said: 'In special cases, in the absence of any other clear indication of the intention of parliament, the governing law of a contract may be selected as the
best practicable means of determining the territorial application of a statute which
is essentially a statute dealing with contracts ...' "100

Having suggested that the operation of s 88F was to be ascertained by
reference to the contractual choice of law rule, the Chief Justice proceeded
to express a reservation. In the view of Kerr CJ it was doubtful whether
the provision applied to all contracts the proper law of which was that of
New South Wales. The suggestion was that there might be a further requirement; namely, that the contract involve some performance in New South
Wales. In any event the contract in question fulfilled both requisites:
"The general subject matter and the character of s 88F (1) is that it is a provision
for altering by decision of the Commission the obligation under certain contracts
namely, those whereby a person performs work in an industry. It follows that for
s 88F (1) to apply the contract must be a New South Wales contract in the sense
in which I have used that phrase. Is that enough, or must it be a New South Wales
contract whereby work is performed in a New South Wales industry? The answer
to this question would appear to be "Yes". If a contract for which the law of New
South Wales was the proper law was a contract whereby the only work to be
performed was in the United States theatrical industry, there could be nluch doubt
about whether the section applied. If, on the other hand, the contract was made
in the United States and was governed by the law of the United States, but required
performance of work in New South Wales, it would be questionable whether it.
could be attacked under s 88F (1) merely because it could be strongly argued that
the contract was not a contract to which the section was meant to apply.
In any event the contract here was for performance by New South Wales performers and for management duties by a New South Wales theatrical agent, and
both types of work could, under the contract, be performed within and outside
New South Wales as part of the theatrical industry of .New South Wales, which, as
Asprey JA has shown in his judgment, is not confined exclusively to theatrical
activities in New South Wales. Furthermore, in the present case the contract
was one whereby work was to be and was in fact performed in New South Wales
by the appellant and it contemplated work being performed by the respondents
outside New South Wales and also the possibility of it being performed, during
part of the two years period, in New South Wales."101
Asprey JA referred to s 17 of the Interpretation Act 1897 (NSW) which

provides that "all references to localities, jurisdictions, and other matters
and things shall, unless the contrary intention appears, be taken to relate
to such localities, jurisdictions, and other matters and things in and of
New South Wales". Asprey JA also referred to the private international
choice of law rules but seemed to rely primarily on the Interpretation Act
in determining the ambit of s 88F:
"What attracts the jurisdiction of the court to award, and what confers upon
an applicant the right to receive, compensation under the various workmen's
compensation statutes is the injury received in the course of the employment.
What attracts the jurisdiction of the Commission to grant, and confers upon an
applicant a right to obtain, relief under s 88F of the Act is a contract or arrangement
whereby a person performs work in the theatrical industry in or of New South
Wales. The theatrical industry in or of New South Wales is not limited to the
performance of entertainment in New South Wales by the artists engaged in that
industry. The occupation or calling which constitutes the theatrical industry in
or of New South Wales includes not only the performance of theatrical entertainment in New South Wales by artists who are domiciled, resident or present in
New South Wales but also, inter alia, the making of contracts in New South Wales
between the artists and theatrical agents and contracts between the artists or
theatrical agents with theatrical managers which call for the performance of
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theatrical entertainment in and beyond New South Wales. Each such activity,
the making of the contract and the giving of the performance, is an integral and
necessary part of the carrying on of the industry. It is a matter of common knowledge
that artists are booked by theatrical managers or theatrical agents in New South
Wales for performances not only in New South Wales but in the other States of
the Commonwealth as well as outside the territorial limits of the Commonwealth,
eg New Zealand. It is not the performance of the artists but the agency contract
or arrangement or the contract or arrangement under which they perform which
is struck at by the section on the ground that it, not the performance, falls within
one or other of the pars (a) to (e) of sub-s (1). The present case is well within these
principles. An agency contract (the "Simple Agreement") was negotiated and
made in New South Wales, between the respondents, who were artists resident
in New South Wales, with the applicant, a theatrical agent carrying on business
in New South Wales. Whilst it is true that this agency contract expressly contemplated for part of its term of two years that the respondents had been booked to
give performances outside New South Wales, there was no such requirement for
the balance of the term bookings for which could have been under the contract
for performances in any particular place including New South Wales. In my opinion,
the rules of private international law are not offended by the construction which
I give to s 88F, construed in the light of s 17 of the Interpretation Act in its application
to the simple agreement."102

Manning JA also agreed that the Commission possessed jurisdiction.
The contract involved substantial performance in New South Wales particularly on the part of the appellant or agent.

FOREIGN JUDGMENTS
International Jurisdiction

The classic statement of international jurisdiction in actions in personam
was made by Buckley LJ in Emanual v Symon,103 where the accepted bases
of jurisdiction were enumerated. Included was the instance of the defendant's
submission by contract to the foreign forum. While older authorities had
denied that such submissions could be implied,104 more recent cases suggest
that express submission is not always necessary.10o The case of Vogel v R & A
Kohnstamm LttP° 8 is therefore significant because it accepts the older authorities. After holding that an express submission was required, Ashworth J
nevertheless went on to determine that on the facts of the case there had
been no implied agreement.
Final and Conclusive
At least one old case holds that a stay of execution on a foreign judgment
in the rendering country is no bar to its enforcement in the forum. l07 But
dicta in Colt Industries Inc v Sarlie (No 2)108 suggest that a stay of execution
would prevent a foreign judgment being considered final. The Court of
Appeal recently expressed agreement with those dicta in Berliner Industriebank
A-G v Jost.108A The Berliner case is also noteworthy because the foreign
judgment sought to be enforced there had not been rendered in ordinary
court proceedings but in a bankruptcy action. This fact did not trouble
the Court of Appeal which held that the judgment was of a nature that was
enforceable in England.
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Rendering Tribunal
If the proceedings from which the foreign judgment emanated in the
Berliner case were a little unusual, they could at least be described as judicial.
But the same could not be said of Quershi v Quershi 109 where a divorce
dissolved in accordance with Islamic tradition was recognised.
Two Pakistani Muslims were married in England in 1966. In April 1967
the husband sent a letter to his wife containing the sentence "I divorce you"
three times in conformity with ancient Islamic law. In conformity with
modern Pakistani law, that letter was followed by a hearing at the London
office of the Pakistani High Commissioner to explore the possibilities of a
reconciliation, following which, from the expiration of 90 days from the
date of the letter, and reconciliation having proved unpracticable, the divorce
was pronounced absolute in 1967.
Sir Jocelyn Simon P determined that the parties were domiciled in Pakistan
and that according to Pakistani law the marriage had been dissolved. There
remained the question of whether any public policy considerations precluded
its recognition. The court concluded that there was no rule of English law
which compelled the refusal of the recognition of a divorce, valid by the
law of domicile, if it was not the creation of a judicial act or performed in
judicial presence, either generally, or if the marriage had been celebrated
in England or if the purported divorce took place there, or both.
Natural Justice, Substantial Justice and Duress
The non-recognition of foreign judgments in the ground of denial of
natural justice has become increasingly rare in recent years. Particularly
with regard to status, the desirability of uniformity is considerable and
there has been a strong tendency to implement the judgments of competent
tribunals. Thus, for example, in Igra v Igra110 a foreign divorce was recognised even though the respondent had not received notice of the proceedings.
The 1971 decision in Hornett v Hornett 111 is consistent with this trend. In
Hornett it was manifest that no injustice would be caused by the recognition
of the divorce in question which was made without the other spouse's
knowledge. In Terrell v Terrell,112 however, denial of natural justice afforded
a ground for the refusal to recognise a foreign divorce. The respondent had
not been given notice and the proceedings were obviously tainted by considerable impropriety on the petitioner's part.
The recently claimed and much criticised defence of denial of substantial
justice113 must now be considered doubtful since the decision of In re Meyer. 114
But it established that duress is a ground for denying the recognition of
foreign divorce. The petitioner, a gentile, had been induced to obtain a
divorce from her husband, a Jew, in Nazi Germany. She was under fear
for her liberty and health if she did not do so and the court concluded that
she had only instituted the proceedings under duress.

MARRIAGE
Formalities
In two recent cases the Supreme Court of Victoria was called upon to
grant matrimonial relief in respect of unions contracted in Eastern Europe
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during the war. In both there was some uncertainty concerning the validity
of the marriages which had to be investigated before the appropriate relief
could be granted. Kuklycz v Kuklyczll4A involved a marriage contracted
in a town in the Ukraine in 1942 which was then under German occupation.
Both the wife-petitioner and the respondent, who did not appear in the
proceedings, were born in the Ukraine. They determined to marry to avoid
being moved by the Germans who were sending local unmarried persons
away to work elsewhere. While expert evidence had not been sought it
appeared that under the Russian administration marriages were of a ·civil
nature. However, due to the German advance access to civil authorities
was not possible and the couple were married by a German officer of police.
In the evening of the same day the parties went through an Orthodox ceremony of marriage at the petitioner's parents' home performed by a Russian
Orthodox priest who was the petitioner's uncle. Thereafter the petitioner
and respondent cohabited as man and wife for many years and were reputed
to be such. In 1949 they migrated to Australia and after several years the
petitioner instituted the present proceedings for divorce on the grounds of
desertion.
Norris AJ was of the view that the lex loci celebrationis, which in general
governed the formal validity of a marriage, had not been complied with.
His Honour then considered whether the marriage could nevertheless be
regarded as valid and noted that where it was not possible to comply with
the lex loci celebrationis marriages could be recognised at common law
even though the parties were not British subjects. The requirements for
recognition at common law were originally confined to an agreement between
the parties to take each other as husband and wife. Subsequently, however,
a requisite was added which necessitated that an episcopally ordained priest
be present. But there was some doubt about the extent. of this requirement
and in particular whether it applied to marriages celebrated outside England
and Ireland. After reviewing the authorities, which were by no means in
accord, Norris AJ felt bound by an old decision of the Victorian Full Court
which held the presence of a priest necessary. In Hodgson and Wife v Stawell!!6
the Full Court held invalid a marriage celebrated in Van Diemen's Land by
a Presbyterian minister. This requirement of an episcopally ordained priest
thus invalidated the ceremony conducted by the German officer of police.
However, Norris AJ considered the marriage celebrated by the Orthodox
priest in the evening fulfilled the requirements at common law. Though
there was no authority on the point His Honour considered an Orthodox
priest to be an episcopally ordained priest. Having concluded that there was
a valid marriage to dissolve, His Honour granted a decree nisi.
Reported shortly after Kuklycz v Kuklycz is the decision of Crockett J
in Sheludko v Sheludko,116 where the wife-petitioner initially sought the
dissolution of her marriage. When the respondent asserted that .at no time
was there a lawful marriage between the parties the petitioner by amendment
sought a decree of nullity in the alternative to her claim for dissolution. The
respondent, however, contended that it was not open to the Court to pronounce a decree of nullity because it was not a case of failure to comply
with any requirements ofthe lex loci celebrationis, which avoided the marriage,
but a case of no marriage of any description having in fact been entered
into.
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Crockett J considered that the correct approach was to first determine
whether a lawful marriage had been contracted. Only if there was one would
the Court be in a position to dissolve it. If a lawful marriage had not been
contracted, and, moreover, if no ceremony of marriage had been gone
through, the petition would have to be dismissed. But if there was a marriage
ceremony, though it did not conform with local law or the common law,
the petitioner would be entitled to a decree of pullity. Turning to the facts,
His Honour contrasted the petitioner's allegation that the parties were married
in 1943 in a town called Rowno, which was then part of German occupied
Poland, with the respondent's contention that no ceremony took place.
Crockett J preferred the petitioner's version of the facts. While expert evidence
was unable to establish the precise requirements of the lex loci celebrationis
at that time, His Honour was prepared to act on a presumption that the parties
were husband and wife. The presumption arose by virtue of the fact that
there had been a long period of cohabitation during which the parties lived
together and were known as man and wife. It thus rested on the respondent
to establish the invalidity of the marriage which he had failed to do. Crockett
J rejected the respondent's contention that the presumption could not arise
because of the alternate plea for a declaration of nullity. That was merely
the petitioner's secondary claim and her primary claim "vas that the marriage
was valid .Finally His Honour felt constrained to follow the decision of the
High Court in·Jacombe v Jacombe117 in preference to Zoubek v Zoubek,118
and hold that there was no necessity for proof by expert evidence of the
validity of the marriage under the ·law of the place in which it was celebrated.
(His Honour then went on to consider the divorce and granted a decree
nisi on the ground of separation.)
Kuklycz v Kuklycz and Sheludko v Sheludko illustrate how courts generally
strive to uphold the validity of marriages celebrated in difficult circumstances.
In Kuklycz the Court upheld the marriage on the ground of compliance
with the requirements of the common law while in Sheludko the marriage
validity was presumed. But Kukly(z does indicate a difficulty which could
well impose a very real impediment to the recognition of marriages at common law. Whether an episcopally ordained priest should now be considered
to be a requisite to the recognition of marriages is at least questionable.
Certainly it does seem anomalous· today that a marriage celebrated by a
Presbyterian minister should be denied recognition at common law while a
marriage celebrated by an orthodox priest be recognised.119
Capacity
It would seem that the controversy between Dr Cheshire and Dr Morris
about the law governing capacity to marry is far from resolved. Over recent
years the view propounded in Dicey and Morris, that capacity was governed
by the law of each party's antenuptial domicile120 (the so called "dual domicile" rule) had appeared to gain ascendancy. But a 1972 decision of CummingBruce J lends support to Dr Cheshire's view121 that at least some aspects
of capacity are governed by the law of the intended matrimonial home.
The decision in Radwan v Radwan (No 2)122 re-opens the whole question
of capacity to marry and itself poses a number of difficult questions.
The husband, an Egyptian national of the Muslim religion, married his
wife in a polygamous ceremony at the Egyptian Consulate General in
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Paris. His wife was an Anglican who had an English domicile. At the time
of the marriage the husband was domiciled in Egypt and already possessed
an Egyptian wife whom he had previously married in a polygamous ceremony
in Cairo. The husband divorced her shortly after. The husband and his
English wife went to live in Egypt, in accordance with a decision they had
made prior to their marriage. She became a Muslim (but subsequently
renounced that religion) and the parties lived in Egypt for several years
until difficulties arose because of the Suez crisis. The parties then moved to
England where the husband became domiciled after three years residence.
They had resided there ever since and a number of children had been born.
In 1970 the wife instituted proceedings for dissolution.
Previously the husband had purported to dissolve the marriage by a
talaq divorce in the Consulate General of the United Arab Republic in
England. However in Radwan v Radwan (No 1)123 it was decided as a preliminary point that the divorce would not be recognised. The court determined that the husband had acquired an English domicile at that stage and
that only the English court had jurisdiction to dissolve the marriage of an
English domiciliary.
Cumming-Bruce J stated that two questions arose in relation to the validity
of the Paris marriage. The first was whether French law as the lex loci
celebrationis regarded the marriage as formally valid. The second involved
the capacity of the English wife to enter into a polygamous union.
(a) Formal Validity
The question of formal propriety itself involved two issues:
(i) Did French law recognise the legal authority of the Egyptian consul to
marry the parties, and
(ii) did its polygamous nature preclude its recognition under French law.
There was some doubt whether the latter issue went to form an essential
validity. Expert evidence indicated that the former issue was not resolved in
French law. It was established that a consul could not marry a French
national; he could marry nationals of his own country, but whether he
could marry a national of his own country to the national of a third country
had not been decided. Cumming-Bruce J did not have to decide these difficult
points. Applying the presumption of the validity of a marriage, established
by proof of a ceremony and subsequent cohabitation, the court concluded
that there was no decisive evidence of the invalidity of the marriage under
French law to rebut it.
(b) Capacity
The precise question at hand, and one which the court considered had
not been decided before, was whether the wife's capacity to enter into a
polygamous marriage abroad was governed by the law of her domicile at
the time of the marriage or by the law of the country of intended matrimonial
residence. Cumming-Bruce J turned to consider the authorities on capacity,
for guidance, and reviewed them in depth. The classic cases on capacity,
Brook v Brook124 and Warrender v Warrender,125 had resulted in the application
of the parties' lex domicilii. However, Cumming-Bruce J thought that law
had been applied not so much because it was the parties antenuptial law of
domicile but because it was the parties' existing domicile and country in
which the matrimonial residencp was contemplated. Certainly, the speeches in
Brook contain a number of references to "matrimonial residence" though,
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of course, on its facts the decision is consistent with either the dual domicile
or matrimonial residence theory. The judgments in the more recent case of
De Reneville v De Renevi//e126 also refer to contemplated "matrimonial
domicile" and "permanent home".
Cumming-Bruce J considered that several other decisions could be fitted
into the matrimonial home theory.127 But one case could not and squarely
supported the dual domicile theory. Padolecchia v Padolecchia128 resulted
in the application of the husband's antenuptial law of domicile which was
not the law of the intended matrimonial residence. Cumming-Bruce J made
two points:
"Two criticisms may be made of the relevance of this ratio decidendi to the
instant case. The first is that it was an undefended case, and Mr Louis Blorn-Cooper
never suggested, the alternative test of matrimonial residence ... The second point
is that the problem was whether the husband had lost his capacity for monogamous
marriage because he had a wife already, so that the choice of law problem was
concerned with the recognition of the Mexican divorce. It is arguable that it is an
over-simplification of the common law to assume that the same test for purposes
of choice of law applies to every kind of incapacity-non age, affinity, prohibition
of monogamous contract by virtue of an existing spouse, and capacity for polygamy.
Different public and social factors are relevant to each of these types of incapacity,
and Mr Davies submitted that I should beware of assuming that the adverse
rationes decidendi in cases which have nothing to do with capacity for polygamy
should influence my judgment, particularly as in all the later cases~ except the
undefended case of Padolecchia v Padolecchia . . . the same result would have
been reached by the choice of law of matrimonial residence. But I do not blind
myself to the fact that Sir Jocelyn Simon P was perfectly familiar with De Reneville
v De Reneville and that it is significant that with his great experience he stated the
law of capacity in such unqualified terms."129

Two statutory provisions tended to support the dual domicile theory in
that they suggested legislative adoption of it. The court explained away s 1 (3)
of the Marriage (Enabling) Act 1960. But s 4 of the Matrimonial Proceedings
(Polygamous Marriages) Act 1972, taken in conjunction with s 1 of the
Nullity of Marriage Act 1971, was clearly predicated in the existence of the
dual domicile test. However, that did not unduly trouble Cumming-Bruce J
who declared that " ... I am concerned with the common law rights of the
lady who in 1951 was Miss Mary Magson. Those rights are not to be cut
down by any apprehension about the common law entertained by the law
Commission (whose report resulted in the legislation), by the government or
by Parliament".130 The conclusion of the court was that:
"Miss Magson had the capacity to enter into a polygamous union by virtue of

her prenuptial decision to separate herself from the land of her domicile and to
make her life with her husband in his country, where the Mohammedan law of
polygamous marriage was the normal institution of marriage. I recognise that this
decision may make it necessary for Parliament to consider a further amendment
to the Nullity of Marriage Act 1971, if it is indeed the policy of Parliament to
prevent such unions on the part of domiciled Englishmen and women, and to
require a change of domicile before there is capacity to enter into them. But this
court is only concerned with the common law rights of Miss Magson, as she was
in 1951, and with the status, if any, that she acquired as a result of her decision
to enter into a polygamous union with a domiciled Egyptian. My decision is that
by that contract she became the wife of the respondent. Nothing in this judgment
bears upon the capacity of minors, the law of affinity, or the effect of bigamy
upon capacity to enter into a monogamous union. Having had the benefit of
argument, I do not think that this branch of the law relating to ,capacity for
marriage is quite as tidy as some very learned authors would have me believe,
and I must face their displeasure with such fortitude as I can command."130
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Radwan (No 2) could give rise to a number of difficulties.13l The case
holds that the law of the intended matrimonial residence determines capacity
to enter into a polygamous union. The intended matrimonial residence is
often, as Cumming-Bruce J noted, the husband's domicile.132 But it is possible
to envisage situations where it is not. Moreover it is possible to envisage
situations where the parties never acquire a domicile in their intended matrimonial residence. In such a case would that law (a non-domiciliary law) be
applied to determine capacity and thus status? In this connection it should
be noted that the term "matrimonial domicile" rather than "matrimonial
residence" was employed in De Reneville v De Reneville. 133
Problems arise, too, in determining the intended matrimonial residence.
If there is no pre-nuptial decision there could perhaps be a presumption
that it was the husband's domicile. But could post-marital conduct which
suggests otherwise be taken into account? Difficulties could also flow from
the express limitation of the decision to one instance of capacity: that to
enter into polygamous unions. The court estimated that the dual domicile
rule might still apply to other aspects of capacity.134 In this regard it should
be noted that the court expressly refrained from disapproving of Padolecchia
v Padolecchia. 136 Possibly if the Radwans' marriage had been celebrated
in monogamous form English law may have been relevant as the basis
that the dual domicile rule applies to determine capacity to enter into monogamous unions. 13G
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