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"If supported by the occasional presence of a gun-boat,
I think the lJroposed Company tvoul{Z not have much
difficulty with the natives, many of tvhom. tcould tvelcome
Br'itish rule."
Acting Consul-General Treacher to the
Earl of Derby, :2 January 1878.
On 18 September 1968 the Philippine President signed a Congressional Bill for the demarcation of the Philippine territorial sea
which in its terms assumed Philippine sovereignty over the Malaysian
State of Sabah. This assumption was described by the Prime ~1inister
of Malaysia as "a violation of Malaysian sovereignty and territorial
integrity, and as such is a highly provocative act tantamount to
aggression".[l] Thus began another stage in the history of strained
relations between the two States over title to Sabah. The current
dispute, which has been aggravated by economic and political factors,
nevertheless has its origins in events :\vhich give rise to highly complex
issues of international law. [2]
It is proposed to set out in a compressed form the legal arguments
of both sides and then to assess the position in international law,
although in an article of this length it is hnpossible to do nlore
than to outline some of the multitude of difficult issues which ,vould
be r.aised if the dispute ,vere ever submitted to an international judicial
tribunal.

The Philippine Case[3]
The Philippine Government maintains that the part of northern
Borneo which is now called Sabah was at all material times under the
territorial sovereignty of the Sultanate of Sulu, an entity once recog1 See London Times, 19 September 1968, p. 5.
2 Much of the diplomatiC history of North Bomeo is contained in the Confidential Print of the Foreign Office (referred to in this paper as Conf.)
particularly in the set filed in the Public Record Office, London, as FO 572
(Borneo and Sulu). This set is made up of 30 volumes each bearing a
separate Conf. number. Another set containing relevant material is FO 834
which is made up of the annual prints of opinions given to the Foreign
Office by the law officers of the Crown.
An incomplete set of the Foreign Office Cqnfidential Print to 1913 is located
in the National Library of Australia, Canberra.
3 See Philippine Claim to North Borneo, vol. I, Manila, Bureau of Printing
( 1963 ); vol. II (1968'); "Selected Documents relating to the Philippine Claim
to North Borneo" (1963), '2 Philippine International Law Journal, pp. 216339; ibid.., Sumalong (pp. 6-17), an article critical of the Philippine claim;
Note 3 continued on p. 104.
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nized by the Family of Nations as possessing international legal
personality. The Sultanate was based in the Sulu Archipelago, a group
of islands which lies to the east of Sabah, and which is now part of
the Philippine Republic. On 22 January 1878 the Sultan of Sulu
execllted a document which granted certain concessions to two individuals-Baron de Overbeck, an Austrian national, and Alfred Dent,
a British national-in consideration of an annual payment to the
Sultanate of 5000 Mexican dollars, the currency of the area at that
tinle. According to the Philippine Government, this transaction was a
lease, not a cession, and in any case these individuals, being private
persons, could not have acquired sovereignty for themselves or for
Britain over the area involved in the transaction. Neither was the
British North. Borneo Company (to which Dent, who had purchased
Overbeck's interest, later transferred his rights) authorized to acquire,
nor did it acq~ire territorial sovereignty over the area, which the
British Government continued to declare was still under the territorial sovereignty of the Sultanate of Sulu. Neither did Spain ever
acquire territorial sovereignty over the area, so it could not have
effectively renounced sovereignty in favour of Britain as it purported
to do by an agreement concluded in March 1885.[4] The British
Crown, the Philippine Government alleges, could not have acquired
territorial sovereignty over the area in 1946 by virtue of the Agreement[5] with the British North Borneo Company followed by the
North Borneo Cession Order[6] because the British North Borneo
Company did not have such sovereignty to transfer. Therefore the
Cro\vn could not have transferred territorial sovereignty over the area
to the Federation of Malaysia as it purported to do by the Agreement
Relllt'ing to Malaysia signed on 9 July 1963.[7]
3-continued
Salonga (pp. 18-28); Alafriz (pp. 78-99); Africa (pp. 388-409); Ortiz, "The
North Borneo Question" (1963), 11 Philippine Studies, pp. 18-64. See also
Philippine staten1ents in the United Nations' 4th Committee in December
1962 (A/C.4/SR.1420, pp. 14-16) and in the General Assembly in October
1968 (A/PV 1696, 1707). For non-partisan accounts of the dispute see
Leifer, The Philippine Claim to Sabah (1968), Hull Monograph on S.E. Asia,
No.1; Meado"vs, "The Philippine Claim to North Borneo'" (1962), Political
Science Quarterly, pp. 321-35; Tregonning, "The Claim for North Borneo
by the Philippines" (1962), 16 Australian Outlook, pp. 283-91; Gamer,
The Philippine Claim to North Borneo (1965) (unpublished Ph.D. thesis
of the Fletcher School of Law and Diplomacy); Rousseau, "Chronique des
Faits Internationaux" (1962), 66 R.G.D.I.P., pp. 806-23. The fullest historical
monograph on Sabah is Tregonning, Under Chartered Company Rule (1958).
See, more generally, Irwin, Nineteenth Century Borneo; A Study in Diplomatic
Rivalry, (1955); Runciman, The White Rajahs (1960). Note also Paras,
"Some Legal Questions on our Sabah Claim" (1969), 16 Far Eastern Law
Review, pp. 409-25, which contains valuable documentary material.
4 For its text, see 76 B.F.S.P., p. 58.
5 Agreement for the transfer of the Borneo Sovereign Rights and Assets from the
British North Borneo Company to the Crown, 26th June 1946. (For its text,
see Philippine Claim, pp. 129-138.)
6 For its text, see 146 B.F.S.P., pp. 173, 174.
7 For its text see Cmnd. 2094; (1963), 2 I.L.M., p. 816.
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Finally, the Philippine Government maintains that the lease of
22 January 1878 was validly terminated from 22 January 1958 by a
Proclamation [8] by the Sultan of Sulu and such interests as \vere
transferred in the 1878 agreement were, therefore, restored to the
Sultan who, in September 1962, assigned his rights of sovereignty over
the area to the Republic of the Philippines. [9]
The Malaysian

Case[lO]

The Nlalavsian case to retain Sabah derives froITI Britain's forn1er
title. By art. i of the Agree1nent Relating to Malaysia, signed on 9 July
1963:"The Colonies of North Borneo and Sarawak and the State of Singapore
shall be federated with the existing States of the Federation of Malaya
as the States of Sabah, Sarawak and Singapore, in accordance with the
constitutional instruments annexed to this Agreement, and the Federation shall thereafter be called Malaysia."

Article 4 of the Agreement read:"The Government of the United Kingdom will take such steps as may
be appropriate and available to them to secure the enactment by the
Parliament of the United Kingdom of an Act providing for the
relinquishment, as from Malaysia Day, of Her Britannic Majesty's
sovereignty and jurisdiction in respect of North Borneo, Sarawak and
Singapore so that the said sovereignty and jurisdiction shall on such
relinquishment vest in accordance with this Agreement and the constitutional instruments annexed to this Agreement."

The domestic legislation envisaged by the Agreen1ent took the forn1
of the Malaysian Act 1963.[11] s. 1 (i) of which read:"For the purpose of enabling North Borneo, Sarawak and Singapore (in
this Act referred to as 'the new States') to federate with the existing
States of the Federation of Malaya (in this Act referred to as 'the
Federation'), the Federation thereafter being called Malaysia, on the
day on which the new States are federated as aforesaid [16 September
1963] Her Majesty's sovereignty and jurisdiction in respect of the new
States shall be relinquished so as to vest in the manner agreed between
the United Kingdom of Great Britain and Northern Ireland, the
Federation and the new States."

The British Government, in so far as it ever publicly stated its case,
took the stand that it was entitled to and enjoyed territorial sovereignty
8 For its text, see Philippine Claim, pp. 147, 148. The Philippine Government
also maintains that the Sultan cancelled the lease as long ago as 22 July 1878
(see Philippine Claim, pp. 69, 70).
9 The documents evidencing this transaction (see n. 166, post) apparently were
not revealed to Malaysia until the Bangkok talks in July 1968 (see the debate
in the United Nations General Assembly: A/PV 1698, p. 107).
10 The nearest approach to an official statement of the Malaysian case is the
speeches in the United Nations General Assembly in October 1968 (see A/PV
1696, 1698, 1707). See also Jayakumar, "The Philippine Claim to Sabah and
International Law" (1968), 10 Malaya La\v Journal 306.
11 1983 c. 35.
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over the disputed area at the time of the 1963 Agreement. In so doing
it maintained that the transaction of 22 January 1878, if it had any
international legal effect at all, was one of cession and not of lease
and that, in any case, the international legal personality of the
Sultanate of Sulu had not been recognized by the Government of
the Philippines for many years. The British Government might also
have relied on titlebas~d on acquisition of territorial sovereignty from
the Sultanate of Brunei by virtue of a separate cession to a·verbeck
on 29 December 1877.[12]
Quite apart from the above arguments, the British Government's
case appears also to have been that the Crown had territorial
sovereignty over North Borneo by virtue of nearly 90 years of continuous administration by British interests. The British spokesman at
the 1963 talks in London between representatives of the British and
Philippine Governments is reported to have said:"This rule has been to the complete ex-elusion o~ the rule of both the
Sultan of Sulu and the Sultan of Brunei who, it must be remembered,
also had claims in North Borneo and also made grants in favour of
British interests. It appears, moreover, that the fact of exclusion has
been accepted by everyone concerned."[13]

Similarly, the Malaysian delegate in the United Nations General
Assembly in October 1968 said:"But the principal basis of the claim to territorial sovereignty which the
British put forward in England during the talks in London was the
fact of continuous occupation, administration and exercise of
sovereignty, which by itself in international law is sufficient as a good
title." [14]

The major questions

1. Where was territorial sovereignty over the disputed are·a vested at
the time of the transactions between Ove'rheck and the Sultans of
Brunei and Sulu?-There are four contestants for the title: the Sultanates of Sulu and of Brunei and the Crowns of Spain and of Britain.
A preliminary point is to ascertain whether the Sultanates had international legal personality at this time for, if they did not, then they
could not have had sovereignty in international law over any
territory. [15]
12 The Malaysian spokesman in the General Assembly on 11 October 1968 used
this argument (see A/PV 1696, p. 122), as did the Malaysian delegate to the
Bangkok talks with the Philippine Government in July 1968 (see Jayakumar,
Ope cit., p. 309).
13 Africa, Ope cit., p. 389.
14 A/PV 1698, p. 123.
15 It is appreciated that "sovereignty" is a vague and changing concept. See the
recent discussions by Verzijl, International Law in Historical Perspective
(1968), pp. 256-66; and Bindschedler in En Hommage a Paul Guggenheim
(1968), pp. 167-83.
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The possession of international legal per~onality by rulers outside
the Western Christian nations was the basis 10£ ,a long-standing controversy. On the one hand, a school of thougfht stemming from Vitoria
and including Las Casas, Ayala, GentilisJ Grotius and Blackstone
thought that the lands occupied by backward! people could be acquired
only by conquest or treaty, not by occupation; while another school,
consisting mainly of nineteenth century wI1iters and including Westlake, Hall and Oppenheim, thought that a! tribal organization could
not be a subject of international law, and consequently, they considered its land to be territorium nullius. [16]
Nevertheless, contemporary State practice accepted that many of
the early rulers in the East had international legal personality and
hence possessed legal sovereignty over tpeir territories. This was
evidenced by the practice of Western StaJtes in concluding treaties
\vith such rulers.[l7] Thus treaties with the Sultanate of Sulu were
made by Spain in 1646, 1726, 1737, 1805, 1636, 1850, 1851, and 1878;
by France in 1845; by the United States ip 1842; and by Britain in
1849. [18] The Sultanate of Brunei, similarly,! made treaties with Britain
in 1847 and with the United States in 1850.
Moreover, the degree of administration lin these Sultanates would
have removed them from the category !of "savage nations". The
historian of the Sulu Sultanate described its position in the sixteenth
century as follows:"The dynasty founded by Abu Bakr fuled with a firmer hand and
attained considerable power and fame. Thle new organization establishling law and order, consolidated the forces lof the state and increased its
influence on the outside world. Islam add,d a new element of strength
and another stimulus to campaign and '. conquest. The Sulus never
exceeded 60,000 in number, yet we learn that, prior to the arrival of
Magellan, their power was felt all over L\.lzon and the Bisayan Islands,
the Celebes Sea, Palawan, North Borneo, land the China Sea, and their
trade extended from China and Japan, at the one extreme, to Malacca,
Sumatra and Java at the other."[19]

Brunei, similarly, had been a power of note. Leigh R. Wright
describes the Sultan in the sixteenth centUry as the sovereign of all
northern Borneo, the Sulu Archipelago andi part of the Philippines. [20]
16 See Lindley, The Acquisition and Government of Backward Territory in
I ntemational Law (1926), ch. III.
17 See, generally, Alexandrowicz, An Introductioft to the History of the Law of
Nations in the East Indies (1967); See "Right lof Passage over Indian Territory
(Merits),'~ I.C.]. Rep. 1960, p. 37; "Rann of Cutch Arbitration" (1968),7
I.L.M., pp. 666, 696, where agreements behveen the East India Company and
the Rulers of Cutch were considered to be trealies.
18 This last treaty never came into force as the s~ipulated ratifications were never
exchanged. For its text, see 73 B.F.S.P., pp~ 1063, 1064. See Conf. 3797 and
Conf. 4476, p. 6Bc, for the later history of thisidocument.
19 Saleeby, The History of Sulu (1963 ed.), p. 48.
20 Wright, "Historical Notes on the North Borneo Dispute" (1966), 25 Journal
of 4sian Studies 471. See also Runciman, op~ cit., pp. 18-20; The Commonwealth Year Book 1968, pp. 226, 227.
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The historical records, such as they are, seem to indicate that the
Sultanate of Brunei at one time claimed territorial sovereignty over
the whole of present-day Sabah. At some later period the Sultanate of
Sulu came to exercise some control over part of the area, mainly the
north-east coast around Sandakan Bay. The Philippine clain1 is that
Brunei ceded its land in northern Borneo to Sulu in return for military
assistance given by the latter in a local war. The date of this cession
is given as 1704 though no documentary evidence of its existence has
been put forward. It is clear, however, that although Sulu never
exercised control over all the area which is now Sabah, neither, at the
time of the transactions, did Brunei.
In 1760 Alexander Dalrymple, representing the United Company of
Merchants, later the British East India Company, arrived in Sulu and
negotiated a "treaty" of friendship and commerce with the Sultan
which was signed in November 1761. Further agreements were made
in 1763 and 1764 by which the Sultan purported to cede to the
company part of northern Borneo and some off-shore islands. These
transactions were confirmed and the area concerned further defined
in an agreement made with the East India Company in 1769.[21] This
defined the cession as extending from Kimanis River on the northwest coast to Towson Abai on the north-east coast. It may be noted
that some of this area was not under the control of Sulu at all, but,
if anyone, of Brunei. The company did not, however, establish itself
permanently on the mainland and, moreover, its factory on the island
of Balambangan was abandoned for the second time and finally in
1803, though there was no formal surrender of any rights of
sovereignty.
In January 1876 the Secretary of State for Foreign Affairs, the Earl
of Derby, in a dispatch to the British Minister in Berlin, referred to the
Treaties of 1761, 1764 and 1769 and continued: ,c••• but those Treaties
must be considered as having lapsed."[22] The law officers confirmed
this view in 1879:"The Treaties of 1761, 1764 and 1769, particularly when considered
with the proposed convention of 1849, cannot be relied upon as binding
the Sultan; they were observed or not observed as it suited the purpose
of the English in those seas, and without any consideration of the
interests of the other contracting Party."[23]

The British Government, however, attempted to use the fact that
these agreements were concluded as a point in its protests to the
Spanish Government against the latter's claim to exercise sovereignty
over northern Borneo. On 16 January 1880, for example, the British
21 The texts of these agreements are set out in 73 B.F.S.P., pp. 1056-63. An
account of Dalrymple's activities is given by Vincent T. Harlow, The Founding of the Second British Empire 1763-1793, vol. I (1952), pp. 70-97.
22 73 B.F.S.P., p. 963.
23 Coni. 4328, p. 65.
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Minister in Madrid, on the instructions of the Secretary of State for
Foreign Affairs, wrote to the Spanish Foreign Minister as follows:"Her Majesty's Government do not wish it to be understood that in
entering this protest they have lin view the establishment of any British
dominion or rights of sovereignty over any portion of that island. It is
not with that purpose that they have alluded to the grant of the territories.- in question made by the Sultan to the East India Company in
1769. But as an evident consequence of that conveyance, as well as
of other more recent engagements, Her Majesty's Government fe·el
bound to declare that if the independence of the Sultan of Sulu in
Borneo is to terminate in favour of any European Power, an issue which
they earnestly deprecate, GTe'at Britain is the only Power whi'ch
possesses a legitimate claim to take its plaoe." [24]

There seems to be little authority on the question of desuetude of a
treaty as a result of discontinuance or absence of use. McNair, in his
Law of Treaties, does not give any example of such a principle being
applied.[25] It could be argued, however, that a treaty of cession is not
completed until delivery and, as the British did not take physical
possession of the Borneo territory granted to the cODlpany, the agreements, even if they were in law treaties, never came into force.
According to Oppe~heim:"The treaty of cession must be followed •by actual tradition of the
territory to the new owner-State .. . But· the validity of the cession
does not depend upon tradition, the cession being completed by
ratification of the treaty of cession, and. thus enabling the new owner
to cede the acquired territory to a third State at once without taking
actual possession of it. But of course the new owner-State cannot
exercise its territorial supremacy thereon. until it has taken physical
possession of the ceded territory." [26]

The International Law Commission, at its. 15th session, put forward
a draft article on the law of treaties which read in part:"A treaty shall continue in force indefinitely with respect to each part
where the treaty . . . is one establishing a boundary between two States,
or effecting a cession of territory or a grant of rights in or over
territory." [27]

The SpeCial Rapporteur, Sir Humphrey Waldock, in commenting on
this type of treaty, said:"[T]he denouncing State has almost invariably invoked some alleged
legal ground for setting aside the treaty4-Crror, coercion, or fundamental change of circumstances; and by doing so has implicitly
acknowledged the intrinsically 'permanent' character of the treaty."[ 28 1
24 Conf. 4476, p. 4. See also 73 B.F.S.P., pp. 1052, 1053 (where Earl Granville
stated that the Treaties had been entered into by "Her Majesty's Government"). A summary of British practice on the Treaties was made by the
Foreign Office in Conf. 8041.
25 Contra, Pinto, "La Prescription en Droit International" (1955), 87 H.R.,
pp.431-3.
26 Oppenheim, Intemational Law, Vol. 1, 8th Ed. (1955), p. 550.
27 Y.I.L.C. 1963, vol. II, p. 64.
28 Ibid., p. 69.
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It is tentatively suggested that lapse of time may bring about the
tern1ination of a treaty through the operation of the doctrine of
clausula rebus sic stantibus. Thus, in July 1913, the Secretary of State
for Foreign Affairs, in a memorandum to Cabinet on whether Britain
was obliged to defend the Portuguese colonies under various treaties
with Portugal, wrote:"It is evident that treaties of such ancient date c~n hardly be recognized
as universally and unquestioningly applicable in the changed conditions
of modern times without some scrutiny of the circumstances of each
particular case in which they may be invoked."[29]

Neither the final Draft Articles adopted by the International Law
Commission on the Law of Treaties nor the Convention itself make
mention of desuetude. The Commentary to Draft Article 39, on the
validity and continuance in force of treaties, stated that the Con1mission
considered whether "obsolescence" or "desuetude" should be recognized as a distinct ground for termination, but concluded that although
this may be a factual cause of the termination of a treaty, the legal
basis is the consent of the parties to abandon the treaty, which is to be
implied from their conduct in relation to the treaty.[30] On this basis,
quite apart from doubt whether the British East India Company could
validly have acquired sovereignty over the area, the eighteenth century
agreements could well have terminated by implied consent especially
as the Sultanate of Sulu clearly did not regard them as still existing
\vhen it purported to grant rights to Overbeck and Dent.
One of the tasks of any court which might be required to examine
the title to the disputed area prior to 1878 would be to ascertain the
respective extent of the territorial authority of the Sultanates of Brunei
and Sulu at the time of the 1877 and 1878 transactions. Despite the
alleged cession in 1704 by Brunei to Sulu, it appears from contemporary dispatches that much of the west coast of Sabah continued
to pay tribute to and appeared to be under the authority of Brunei.
On the other hand, the east coast, particularly around Sandakan Bay,
paid tribute to Sulu. In January 1878, Treacher, the British Acting
Consul-General at Brunei and Acting Governor of Labuan, reported
that the Sultan of Sulu exercised authority only frolll and including
Maludu to Balik Papan,[31] while the country between Pandassan and
Maludu was comparatively independent of either sovereign, and that
between Pandassan and Kimanis was divided between the Sultan of
29 Conf. 11558; See also art. 62 of the Vienna Convention on the Laws of
Treaties.
30 See (1967), 61 American Journal of International Law, p. 388; and art. 42
of the Vienna Convention on the Law of Treaties.
31 This would include some territory now located in Indonesian Borneo. It
should also be noted that British trading interests, in the form of the Labuan
Trading Company, \vere active at Sandakan from 1873.
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Brunei and independent Brunei chiefs. [32] He also described the
division of territory between the Sultanates as follows:"The Sultan of Brunei's territory extends, at the utmost, only to the west
side of Malludu Bay, though formerly the Brunei kingdom extended
as far as Cape Kaniungan, on the east coast, in latitude 1 0 north.
The r~maining terliitory mentioned in the grants is actually under Sulu
rule, and occupied by Sulu Chiefs, and it was only because the districts
were mentioned in the original American grants that they are again
included, and Mr. Overbeck will now have to make a separate Agreement with the Sultan of Sulu for them."[33]

Rajah Brooke of Sarawak was more outspoken in a dispatch which
he sent to the Marquis of Salisbury in May 1878:"I am of opinion that the Sultan of Brunei has no more right to cede
away, ,in perpetuity, the country lying to the north-east of Borneo
(over which he has no control, neither has he been acknowledged
Sovereign over those parts for generations), than the King of Siam has
the power of ceding away the whole of the Malayan States, without
the consent of the inhabitants, to a stranger."[34]

Brooke, indeed, considered that Brunei's control extended only 50
111iles.
The influence of these two Sultanates, moreover, appeared to have
extended to little more than the coast and the banks of the navigable
rivers. The interior was nothing more than a vast primeval forest. [35]
The British Government had considered the problem at the time
and in the note of January 1880 to the Spanish Foreign Minister, the
British Minister in Madrid said:"I am further instructed to state to the Spanish Government that if it
should appear upon examination that the north-east portion of Borneo
really belongs in right to the Sultan of Brunei, the engagements into
which His Majesty has entered would preclude him. from alienating any
part of the dominions without the consent of the British Government."[36]

No such examination has ever been made. In any case, it could
be argued with considerable conviction that. in 1877 much of the
interior of northern Borneo was not under the authority of either
Sultanate nor, indeed, of any politically organized society. This area
could well, in international law, have been territorium· null'ius, to be
acquired only through effective occupation. [37]
The Spanish claim to have had territorial sovereignty over northern
Borneo in 1877 derived directly from its contemporary claim to exercise
32 Conf. 3710, p. 8: "Correspondence respecting the Cession of Territory in
Borneo to Messrs. Dent, Overbeck, & 00".
33 Ibid., p. 4.
34 Ibid., p. 37.
35 See Treacher's account, ibid., p. 9.
36 Conf. 4476, p. 4.
37 Though see E. Hertslet's memorandulll of October 1884 (Conf. 5032, pp.
7-10) ,,,here he quotes examples of the "hinterland" doctrine of acquisition.
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sovereignty over Sulu and its dependencies. Spain had long carried on
an indecisive campaign to subjugate Sulu but without lasting success.
Three treaties, however, in 1737,[38] 1836[39] and 1851[40] purported to
be treaties of "capitulation", whereby some forn1 of Spanish control
was imposed in addition to, or in place of, the sovereignty of the
Sultan. The 1836 Treaty appeared to have imposed a Spanish Protectorate on Sulu, in which case the latter \vould probably have
continued to retain its international legal personality. [41] This treaty,
moreover, excluded "Sandakan and other countries tributary to the
Sultan of Sulu on the Continent of Borneo". The 1851 Treaty was
couched in more severe terms. Described as an "Act of Resubmission
by the Sultan of Sulu to the sovereignty of Her Majesty the Queen of
Spain" it contained a statement by the Sultan promising solen1nly to
maintain in its -integrity the territory of Sulu and its dependencies as
a part of the archipelago belonging to the Spanish Government; not
to enter into any engagement with other European Powers; and to
declare null and void all treaties concluded with other Powers \vhich
were prejudicial to the rights of Spain. The latter provision \vas
presumably inserted to cover the abortive agreement between Sulu
and Britain negotiated by Sir James Brooke in 1849.
The British Government's attitude to the claim of the Spanish
Crown to be the territorial sovereign of Sulu was set out in a dispatch
in January 1876 from the Secretary of State for Foreign Affairs, the
Earl of Derby, to the British Minister in Berlin. He wrote:"The conclusion to which Her Majesty's Government have come, after
a consideration of all the facts and arguments summarized above, is that,
whatever Treaty rights Spain _may have had to the sovereignty of Sulu
and its dependencies, those rights must be considered as having lapsed
owing to the complete failure of Spain to attain a de facto control
over the territory claimed."[42]

As H. A. Smith comments:"In effect the legal principle thus stated anticipates the rule laid down
by the Berlin Conference in 1885 that occupation ,involves duties as
well as rights and implies an obligation to maiintain order and good
government in the territory claimed."[43]

This raises again the same general point which came up in the
discussion of the eighteenth century treaties with the British East India
Company, namely, lapse of a treaty provision, but in these later
circumstances the implied consent theory is patently inapplicable;
38 A summary appears in Saleeby, Ope cit., pp. 69, 70.
39 For its text see 24 B.F.S.P. 807; Saleeby, Ope cit., pp. 90-4.
40 For its text see 58 B.F.S.P. 493; Saleeby, Ope cit., pp. 107-11, where various
translations are given.
41 See discussion in section 5 below.
42 73 B.F.S.P., pp. 965, 966. In May 1874 the law officers, however, expressed
the opinion that Britain would not be justified in remonstrating against
Spanish claims to sovereignty because of her silence over the 1851 Treaty.
The politicians left the matter "in abeyance~~ (Conf. 3159, p. 37).
43 R.A. Smith, Great Britain and the Law of Nations, vol. II (1935), p. 41.
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Spain never consented to the non-use of the treaty provisions. The
question is thus baldly posed: Can a State have sovereignty over
territory ceded to it which it has never taken into its possession and
which remains under an established authority opposed to the clain1ant
State?
The first point is whether the consent of the ceding State to the
'Treaty ·can be nullified. According to the above dispatch from the
Earl of Derby to the British Minister to Berlin, "[t]he Sultan of Sulu
. .. denied that he had made any surrender of his dominion; and it
has since been asserted that the Sultan was not aware of the true
meaning of the Treaty".[44] If this latter point could be established as
a fact and not just as an ex post facto excuse, then there would be
authority, dating fronl Vitoria, to declare the consent to be of no
effect. [45]
If this fails we are thrown back on the above question. Oppenheim
cites the example of Lombardy which was ceded by Austria to
France in 1859 and then ceded by France to Sardinia without France
,ever taking possession of it. [46] This supports Spain's claim in that
possession was held not to be necessary for the exercise of sovereignty.
On the other hand, in the Franco-Ethiopian Railway Company claim
before the Franco-Italian Conciliation Commission in 1956, the Commission said:"It should, indeed, be recalled that the technical or precise notion of
cession of territory in the Treaty corresponds fairly exactly with the
meaning given to those words by public international law. Modern
doctrine, in fact, normally divides the operation of cession into two
successive acts; the abandonment by the ceding State of its territorial
jurisdiction being followed by the establishing of that of the annexing
or receiving State."[47]

Bastid expresses a very clear view:"En premier lieu, tout transfert de territoire suppose 1'exercise effectif
des competences etatiques, c'est-a-dire que l'Etat annexant doit, pour
acquerir la souverainete territorale, exercer efJectivement les fonctions
d'Etat sur Ie territoire, c'est-a-dire exercer Ie gouvernement, l'administration, la jurisdiction, sur ce territoire. S'il n:en eta,it pas ainsi, quel que
soit Ie titre qu'ait pu acquerir l'Etat en question, il y a abandon du
territoire et, par consequent, celui-ci est ouvert a une autre installation
etatique. Un Etat qui aura un titre, a l'origine de moindre valeur, pourra
Ie consolider par Ie moyen de l'effectivite." [48]

If this view is the correct one, and it is submitted that it is, then it
be argued that the Treaty of 1851 effectively divested Sulu of
sovereignty over its former territory, but that its sovereignty was
restored by virtue of its continued occupation of the territory free of
Spanish administrative authority.

~ould
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73 B.F.S.P. 964.
See Lindley, Ope cit., pp. 172-4, for a review of authorities.
Oppenheim, Ope cit., p. 550n.
(1957), 24 I.L.R. 602, at p. 616.
Bastid, Cours de Droit International Public (1966-67), p. 599.
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The Spanish claim to have sovereignty over Sulu was opposed
by Britain at this time not because it could be interpreted as applying
to northern Borneo but because the blockade of Sulu by the Spaniards
had interfered with British commercial activity in the area. In fact the
Spanish Government (as opposed to the Spanish Governor of the
Philippines) in January 1877 apparently disclaimed any designs upon
northern Borneo, 'limiting the claims of Spanish territorial sovereignty
to "Sulu and the adjacent islands". This Her Majesty's Government
learned "with satisfaction".[ 49 l
The concern of the British and German Governments over freedon1
of commerce in the area led to these Powers drawing up a Protocol
with Spain in March 1877 which provided for freedom of trade and
navigation in the archipelago. rool It specifically left open the question
of sovereignty over the archipelago. The Protocol did not contain an)T
express stipulation that Spanish sovereignty did not extend to parts
of Borneo, but care was taken to exclude any expression that might
be construed as a recognition of such an extension.[ 51 1
The conclusion to be drawn from the discussion above is that when
Overbeck arrived in Borneo in December 1877, the Sultanates of
Brunei and Sulu had territorial sovereignty over separate areas of
northern Borneo, the larger part of which, however, still remained
territoriurn nullius. The Spanish claims were merely "paper claims'l"
unsupported by any actual territorial control while any British claims
based on the eighteenth century "treaties" had probably been
extinguished by operation of the doctrine of implied consent.
As the Philippine Government can hardly claim more than \vas·
possessed by its alleged predecessor in title, the Sultanate of Sulu, it
seems already clear that the Philippine claim must be restricted to part
only of Sabah.
2. What was the status in international law of the Overbeck transactions?
(a) Brunei
In 1865 the Sultan of Brunei leased tracts of land in northern Borneo·
for 10 years to Charles Lee Moses, the United States Consul. Moses
transferred his rights to the Anlerican Trading Company. [52] The
venture failed and the surviving lessee, one Torrey, was disposed in
January 1875 to sell his rights in the concession to Baron de Overbeck,
an Austrian subject, Consul-General for Austria-Hungary in Hong
Kong, who had been a manager in the Hong Kong trading firm of
Dent & Co. and who was backed by Alfred Dent, a member of that
firm. The aim of their scheme was to set up a British company, on a
49
50
51
52

73 B.F.S.P., pp. 1011, 1012.
For its text, see 68 B.F.S.P. 494.
For the travaux preparatoires, see Conf. 3225.
For an account of this, see Tregonning, "American Activity in North Borneo
1865-81" (1954), 23 Pacific Historical Revie\v, pp. 357-72.
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similar basis to the British East India Company, to exploit the natural
resources of northern Borneo.
In December 1877 Overbeck arrived in Labuan where he contacted
Treacher. [58] Treacher, who had some doubts on the bona fides of the
scheme, accompanied Overbeck to Brunei and advised the Austrian to
obtain a fresh grant from the Sultan as Treacher thought that the 1865
grant had probably lapsed for non-payment of rent. Treacher urged
Overbeck to insert a clause subjecting the new grant to the approval
of Her Majesty's Government. The reason for Treacher's concern on
this point was that art. 10 of the 1847 Treaty between Britain and
Brunei provided that the Sultan of Brunei could not cede any territory
without the consent of Britain. Both the Sultan and ()verbeck pron1ised
to do this and Treacher returned to Labuan.
Ho\vever, Overbeck negotiated three new agreements with the
Sultan and one with the Pangeran Tumongong (who was the probable
successor to the throne of Brunei) which did not contain any such
clause.[34] According to Treacher, Overbeck put pressure on the Sultan
by pointing out that Britain had done nothing towards developing the
country and had failed to support him in certain transactions \vith
a coal company.
The three documents executed by the Sultan have the appearance of
being either leases in perpetuity with an annual rental, [55] or of
conveying what would an10unt in English law to a determinable or
conditional fee simple. The English translations, supplied by Overbeck
to Treacher at the time, referred to the territory as having been
granted to Overbeck and Dent "for their own exclusive and absolute
use and purposes". Each document ended with the words:"The said territories are ... declared vested in the said Baron de
Overbeck and Alfred Dent, their heirs, associates, successors, or assigns,
for so long as they shall choose or desire to hold them; provided,
however, that His Highness the Sultan shall have the right to resume
the control and government of the said territorries if the above-mentioned
compensation shall not have been paid for three successive years."

The document executed by Pangeran Tumongong omitted the possibility of resumption and ended simply: "and they further promise to
protect the Pangeran Tun1ongong with kindness." If it is remembered,
however, that these transactions were intended to replace the 1865
grant, which was certainly a lease, the inference that they were also
intended as leases becomes stronger. [56]
53 Irwin, Ope cit., pp. 195-9; Tregonning, Under Chartered Company Rule
( 1958), pp. 4-12. See Conf. 3710, pp. 1-4, for Treacher's account of the
events.
54 English translations are found in 73 B.F.S.P., pp. 1079-83.
55 A lease in perpetuity does not exist in English law: see Say V. Smith &
Fuller (1563), 1 Plowden 269; Lace V. Chandler, [1944] K.B. 368; [1944] 1
All E.R. 305.
56 Pauncefote referred to the deal as "virtually an assignment of the concession
made some ten years ago to the American conlpany, and not a fresh concession" (Conf. 3710, p. 19; original italics).
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The fifth document is more controversial. Its translation, as orIgInally reported by Treacher to the Foreign Office, read in part as
follows:-[ 57 l
"To all nations on the face of the earth whom these matters may concern, we Abdul Mumin Ebu Marhoum Mulana Abdul Wahab, Sultan
of Borneo, send greeting:
WHEREAS, we have seen fit to grant unto ou-r trusty and well-beloved
friends, Gustavus Baron de Overbeck and Alfred Dent, Esq., certain
portions of the dominions owned by us, comprising the entire northern
portion of the Island of Borneo, from the Sulaman River on the west
coast to Maludu Bay, and to the River Pietan, and thence the entire
eastern coast as far as Sibuco River, c·omprising the States of Patan,
Sugut, Bangaya, Labuk, Sandakan, Kinabatangan, and Mumiang, and
other lands as far as Sibuco River; the Provinces of Kimanis and
Benoni, the Province of Papar, and the territory of Gaya Bay and
Sapangar Bay, with all the land and islands belonging thereto, and
likewise the Island of Banguey for certain considerations between us
agreed:
And whereas, the said Baron de Overbeck is the chief and only
authorized representative of his Company in Borneo:
Now, therefore, know ye, that we, the Sultan Abdul. Mumin Ebu Marhourn Mulana Abdul Wahab, have nominated and appointed, and
hereby do nominate and appoint, the said Gustavus Baron de Overbeck
supreme ruler of the above-named territories, wtith the title of Maharajah
of Sabah (North Borneo) and Rajah of Gaya and Sandakan, with
power of life and death over the inhabitants, with all the absolute
rights of property vested in us over the soil of the country, and the
right to dispose of the same, as well as the rights over the productions
of the country, whether mineral, vegetable, or animal, with the rights
of making laws, coining money, creating an army and navy, levying
Customs rates on home and foreign trade and shipping, and other
dues and taxes on the inhabitants as to him may seem good or
expedient, together with all other powers and rights usually exercised
by and belonging to sovereign rulers, and which we hereby delegate to
him of our own free will."

Did this document add anything to the above grants? It certainly
did appear to set up Overbeck as a "sovereign ruler", but if the grants
were in international law leases then it is difficult to resist the conclusion that the second part of the document was merely windowdressing.
There was considerable doubt at the time about the legal nature of
the transactions. One of the most significant reports was that of Rajah
Brooke \vho made inquiry at Brunei into the circumstances leading
to the signing of the documents. Brooke, who had apparently come
to the iconclusion that the Sultan had really ceded his lands and
consequently berated him for it, remarked that the Sultan was representing the transaction as being c;c;merely a 'pajak' or monopoly of
trade". Brooke wrote to Treacher:"I have been informed by all parties in Brunei that this document of
cession was sealed and consummated wholly and solely by His Highness
57 Conf. 3710, p. 6. This differs only in punctuation and spelling of proper names
from the translation given in 73 B.F.S.P., pp. 1082, 1083.
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the Sultan, excepting so much of the said territory as was made over
by the Pangeran Tumangang, namely, the two small rivers of Ki~an~s
and Beroni. The Sultan is now bordering on his 90th year, and In hIS
dotage." [58]

Dent, in his appeal to Pauncefote, the Assistant Permanent UnderSecretary at the Foreign Office, for the issue of a Charter referred to
the transaction as a "cession". [59] Pauncefote, on the other hand, \vrote:
"I would add that the Company pays a yearly tribute to the Sultan
who remains their Suzerain, and that, if necessary, \ve can exercise
exterritorial jurisdiction over British subjects under the Treaty of
Brunei." [60]
In correspondence in 1880-81 involving Everett, \vho \vas one of
Overbeck's agents, Lees, the Consul-General for Labuan, the Sultan
of Brunei and the Pangeran TUl11ongong, all parties referred to the
annual payments as "lease money". [61] It is in the diplo111atic correspondence of the British Government, however, that the strongest
evidence appears for the view that the British Government considered
the transaction to be sonlething less than a cession. This ,viII be
considered jointly ,vith the Sulu transaction below.
At this stage, therefore, there is sonle doubt on the true legal nature
of the transaction \vith the Sultan of Brunei, apart fro111 any consideration of whether Overbeck and Dent could il1 international la\v have
acquired territorial sovereignty.
(b) Sulu
Treacher preceded Overbeck to Sulu where he discussed the proposed transaction \vith the Sultan. [62] Treacher reported that the
Sultan \vanted to include in the deal the \vhole area of northern
Borneo, even though he exercised authority over part only of it,
because he did not want to be thought to be abandoning his claim
'\vhich he took fronl Brunei Inany years before". Treacher persuaded
the Sultan to include a clause in the docu111ent to the effect that any
transfer of the grant to any other nation or cOl1lpany of foreign
nationality nlust be with the consent of the British Goverl1111ent. The
docunlent of grapt \vas then signed, apparently in Treachcr's presence
and \vith his signature as ,vitness, follo\ved by a second docu111ent
appointing Overbeck "Suprenle and Independent Ruler" of the territories involved. [63]
The English translation of the first docunlent, as reported to the
Foreign Office by Treacher at the tinle, read as follows:-[6-!l
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Conf. 3710, p. 24.
Ibid., p. 23.
Ibid., p. 18.
Conf. 4476, pp. 86-101.
Treacher's account of the Sulu transaction is found in Conf. 3710, pp. 3, 4.
An English translation of these doculnents is found in 73 B.F.S.P., pp. 1083-5.
Conf. 3710, pp. 9, 10. ThIS differs from the translation set out in the British
and Foreign State Papers. Still a third different translation is the "~1axwell
Gibson" translation (Maxwell and Gibson, Treaties and Engagements Affecting the Malay States and Borneo (1924), pp. 154, 155
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"We, the Sri paduk a maulana al Sultan Mohamed lamaal ala Alam
ibni al Marhom Sri Paduk a at Sultan Mohamed Palal Sultan of Sooloo
and the Dependencies thereof, on behalf of ourself, our heirs and
successors, and with the consent of the Datoos in Council assembled,
hereby grant and cede of our own free and sovereign will to Gustavus
Baron de Overbeck, of Hong Kong, and Alfred Dent, Esq., of London,
co-jointly as the representatives of a British Company, their heirs,
associates, successors, and assigns for ever, and in perpetuity all the
rights and powers vested in us over all the territories and lands being
tributary to us on the mainland of the Island of Borneo, commencing
from the Pandassan River on the west coast to Maludu Bay and
extending along the whole east coast as far as the Sibuco River in
the south, comprising all the provinces 'bordering on Maludu Bay,
also the States of Pietan, Sugut, Bangaya, Labuk, Sandakan, Kinabatangan, Mamiang, and all the other territories and States to the southward thereof, bordering on Darvel Bay and as far as the Sibuco River,
with all the islands thereto within three maliine leagues of the coast.
In consideration of this grant the said Baron de Overbeck and Alfred
Dent promise to pay to His Highness the Sultan, his heirs or successors,
as compensation, the sum of 5000 dollars per annum.
The said territories are hereby declared vested from this date in the
said Baron de Overbeck and Alfred Dent, Esq., co-jointly their heirs,
associates, successors, or assigns, for so long as they shall choose or
desire to hold them;· provided, however, that the rights and privileges
conferred by this grant shall never be transferred to any other nation or
company of foreign nationality without the sanction of Her Britannic
Majesty's Government first being obtained.
If, in the future, any dispute shall arise between us, our heirs and
successors, and Gustavus Baron de Overbeck, or his Company, we both
will refer it for the decision and judgment of the Queen's ConsulGeneral in Brunei.
And, further, if we Sri Paduka Maulana Sultan Mohamed lemal al
Alam, or our heirs and successors, expevience any trouble in the future,
Gustavus Baron de Overbeck and his Company promise to help us by
giving advice and counsel to us to the best .of their ability.
Done at our Palace at Licup, in the island of Sooloo, the 22nd day of
January, 1878."

This document raises several problems.
(i) What was its true meaning?
The document of grant was, it seems, drawn up in Malay, written
in Arabic characters, and it is on this that the Philippine claim is
based.[65] The main change from the translation set out above is that
the Malay words "dikaruniai dan padiakkan" are rendered as "grant
and cede" in the Overbeck version and "lease" in the translation
preferred by the Philippine Government. [66]
No other version of the original document which was signed by the
Sultan and witnessed by Treacher has ever been produced and, therefore, it must be assumed that the Malay version would be the one
65 A photocopy of the original document, found in the United States' Archives,
appears in Ortiz, Ope cit., p. 53.
66 See Philippine Claim, pp. 61, 62 (the "Conklin translation"). A contemporary translation into Spanish used the term "contrato de arrendamiento"
(see Philippine Claim, p. 56).
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used in any international court, and that the \vord used would be
construed according to the meaning they had at the ime and in their
full context.
It will be seen clearly fron1 the discussion belo, that the official
attitude of the British Government after the Overbeck transactions \vas
that territorial sovereignty ren1ained with the Sultans. In the face of
this it will be argued that it is in1possible for the Malaysian Government to maintain with success that the transactions were out-and-out
cessions because this attitude would be incompatible with the contemporary official British statenlents. It is pointless, therefore, to
engage in a lengthy linguistic analysis of the n1eaning of "padjak". In
fact the Malaysian spokesman accepted that this point \vas not
essential to the Malaysian case in his speech to the General Assenlbly
in October 1968:"Another matter to which I should like to refer is the elaboration by the
[Philippine] Foreign Secretary of the Sulu document of 1878-1 use a
neutral phrase neither calling it a lease nor cession which Filippino
lawyers ... have too readily and just as erroneously assumed is the very
foundation of the British title to the Territory and therefore of Malaysia.
I should like to say again categorically here, as we said in Bangkok,
that it is no1."[67]

(ii) Could Overbeck and Dent have acquired territorial sovereignty
in international latv?
The Philippine claim is that Overbeck and Dent could not have
acquired sovereignty over the territory, even if it had been "ceded"
by the Sultan of Sulu, because in this event the doculllent ,vould have
to have been a treaty, and a treaty can be ll1ade only by sovereigns.
Overbeck and Dent, it is claimed, entered into the agreen1ent as
individuals representing a company and not as agents of the British
Crown.
The position in international law is obscure. Oppenhein1 writes that
although States are the normal subjects of international la,v they lllay
treat individuals and other persons as endo\ved directly with international rights and duties and constitute them to that extent subjects
of international law.[68l Recognition appears to be the factor from
which such personality arises. On the other hand Lindley stated:"In view of the ,international difficulties that might arise if the subject of
one State possessed the right of territorial sovereignty absolutely, and
not merely as agent for his State, it would not appear to be justifiable
for the members of the International Family to recognize the de facto
sovereign so long as he remains a subject of his original State, Of, at all
events, until such a condition of affairs has been set up that it would not
be reasonable for his original State to insist upon his allegiance. Until
that condition of affairs has been attained, International Law can take
no account of his position, so that if, for example, he is exercising
67 A/PV. 1698, p. 122. Philippine spokesmen have also attacked the validity of
the transaction on various grounds such as fraud and duress by Overbeck, the
non-fulfilment of Sulu treaty-making procedure and the cancellation of the
agreement by the Sultan later in 1878 (see, for example, Ortiz., op. cit.).
68 Oppenheim, Ope cit., p. 20.
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sove'reignty by virtue of a treaty which he has made with the natives,
such a treaty would be no bar to a subsequent transfer of the sovereignty
by the natives to a foreign State."[69]

Oppenheim's view is supported by the practice of the British Governll1ent in the case of Rajah Brooke of Sarawak. In 1854 the law officers
pointed out that a British subject could validly be the sovereign of a
foreign State but only with the express or inlplied consent of his own
sovereign. [70] This consent was impliedly given in 1888 when the
British Governnlent declared a protectorate over the "independent
State of Sarawak" \vith Brooke as "Rajah and lawful Ruler of the
State of Sarawak". [71]
The position is cOBlplicated by the existence of a rule in British
constitutional law that a British subject who acquires dominion over
territory, whether by conquest or occupation, acquires such dominion
solely and entirely for the Crown. [72] This, no doubt, caused the
Colonial Office to \vrite to Pauncefote as follows:"Lord Salisbury will no doubt consider whether as a question of
international law, if the rights now contemplated are ceded to a British
company they do not ipso facto become vested in the British
Crown."[73]

It is subnlitted; ho\vever, that such an acquisition can lead to
territorial sovereignty only if the acquisition itself complies with certain
rules of international law. ~1oreover, as Lord Halsbury pointed out in
a Privy Council appeal, a State cannot be forced to accept international responsibility against its will.[74]
It is a well-established rule of international law that unauthorized
acts of private individuals cannot in themselves be evidence of
occupation sufficient to found a claim to sovereignty. It is also an
established rule that the unauthorized acts of individuals may be
ratified by their State. As Oppenheinl states: "[I]t must be emphasized
that occupation can only take place by and for a State; it must be a
State act, that is, it Blust be performed in the service of a State, or it
must be acknotcledged by a State after its performance."[75] What is
not clear is \vhether ratification is barred in international law in
the same ,vay as it is in English municipal law, namely, when the
initial transaction does not purport to be made on behalf of the speCific
party who later attenlpts to ratify it. Hall appears to have taken the
vie'v that the act \vhich is later ratified by the State must in itself have
purported at the tilne to be a State act.
69 Lindley, Ope cit., pp. 85, 86.
70 See McNair, International Latv Opinions, vol. I, pp. 15-7.
71 For the text of the Sarawak Protectorate Agreement, see 79 B.F.S.P., pp.
238,239.
72 See Calnpbellv. Hall (1774),20 St. Tr. 323; [1558-1774] All E.R. Rep. 252;
Gibson v. East India Co. (1839), 5 Bing. (N.C.) 262; McNair, HAspects of
State Sovereignty" (1949),26 B.Y.I.L., pp. 41-4.
73 Conf. 4053, p. 121.
74 Staples v. R. (1899, unreported), cited in Lindley, Ope cit., p. 85.
75 Oppenheim, Ope cit., p. 555 (italics added).
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"In the latter case [Le. where ratification is relied on] it would seem that
something more than the mere act of taking possession must be done
in the first instance by the unauthorised occupants. If, for example,
colonists establishing themselves in an unappropriated country declare it
to belong to the state of which they are members, a simple adoption
of their act by' the state is enough to complete its title, because by such
adoption the fact of possession and the assertion of intention to possess,
upon which the right of property by occupation is grounded. are
brought fully togther. But if an uncommissioned navigator takes
possession of lands in the name of his sovereign, and then sails away
without fornling a settlement, the fact of possession has ceased, and a
confirmation of his act only amounts to a bare assertion of intention
to possess, which, being neither de,clared upon the spot nor supported
by local acts, is of no legal value."[76]

As it seenlS clear fronl the docu111ents that Overbeck and Dent did
not even purport to enter into the transactions on behalf of the Cro,vn,
then it is submitted that the Cro,vn could not validly ratify the acts of
the Association, at least not before it received its Charter.
In September 1880 the la,v officers ,vere asked to con1111ent on the
question "whether the status of the Association, as the governing po,ver
over those territories under the grants, fro111 the Sultans of Sulu and
Brunei, was one to ,vhich any valid objection could be taken in point
of international law". The la\v officers replied that there \vas "no
objection in point of law" but did not give any reasons for their
opinion. [77]
The conclusion to this section of the argun1ent is that ,vhatevcr the
intentions were of the parties to the transactions, the British Government never recognized the transactions bet,veen the Sultans and
Overbeck and Dent as conferring territorial sovereignty either on these
individuals or on the Association or on the British Cro\vn. Consequently, prior to the issue of the Charter, the Association, as far as
Britain was concerned, ,vas holding a 111ere grant fro111 the Sultanates
which, if they still possessed international legal personality, ,vere the
holders of territorial sovereignty to the saIne extent· as they had been
prior to the transactions.
3. What were the' legal effects of the grant of the Charter?-The
Charter, [78] which was issued by the Queen on 1 Noven1ber 1881 to
the British North Borneo C0111pany (,vhich the British North Borneo
Provisional Association had now beconle), included several clauses
which effectively placed the Con1pany (,vhich it ,vas stated "'shall
always be and remain British in character and d0111icile") under the
control of the British Govern111ent in respect of certain i111portant
functions. For exaluple, the C0111pany was prohibited fro111 transferril1g,
wholly or in part, the beneHts of the grants and con1111issions received
.I

.I

76 Hall, A Treatise on International Latv (8th ed. by Pearce Higgins, 1924),
p.128.
77 Conf. 4476, pp. 60-2.
78 For its text, see 73 B.F.S.P. 359. The contel11porary British vie\vs on its
character and legal effects \vere set out in a l11elllorandunl ,vritten by Pauncefote in January 1882 and printed as Conf. 4599. This clearly shows that the
policy of the British Governnlent in issuing the Charter ,vas to keep other
nations out of North Borneo, not to acquire it as a British colony or protectorate.
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from the Sultans, without the consent of one of the Principal Secretaries
of State. The Company agreed to act in accordance with any suggestion
of the Secretary of State objecting to the Company's activities in
respect of slavery or religion or the administration of justice, or other
Inatter. The apl)ointment by the Company of its principal representative in Borneo was always to be subject to the approval of the Secretary
of State. If the Secretary of State objected to the exercise by the
Company of any authority or power within the territories granted on
the ground that there was an adverse claim to that part, the Company
was to defer to that objection. Finally, the Charter provided that if the
Secretary of State thought fit to dissent fron1 or object to any of the
dealings of the Con1pany with any foreign Po,ver, the Company was to
act in accordance \vith his suggestion founded on that dissent or
objection.
At the tin1e that the British Government was considering the terms
of the Charter there was concern in official circles lest the effect of it
~ould be to vest territorial sovereignty in the Crown, though with
diplon1atic caution the Foreign Secretary, the Marquis of Salisbury,
had told the Dutch in November 1879 that the British Government had
"no present intention of ass.uming a dominion or protectorate", [79] a
subtle qualification which ,vas emphasized to them later by Pauncefote. [80]
In June 1881 the Colonial Office addressed a letter to Pauncefote
at the Foreign Office as folIows:"His Lordship [the Colonial Secretary] ... would be glad to know that
Lord Granville has satisfied himself that the terms of the proposed
Charter will not have the effect of vesting in He'r Majesty the sovereignty
over the territory in question, in virtue of the rights thereby recognized
by her as acquired by a Company of British subjects from the Sultans
of Brunei and Sulu; but that the Sultans will remain Suzerains although
they have delegated the exercise of authority within those territories to
the Company."[81]

The law officers, to whom the matter was referred, replied in July
1881:"That in our opinion the granting of the Charter will not have the
effect of vesting in Her Majesty the sovereignty over the territory in
question, and the Sultans of Brunei and Sulu will be Suzerains, notwithstanding the delegation of their authority to a private Association
incorporated under Her Majesty's Charter."[ 82 1

This advice was accepted by the Secretary of State for Foreign
Affairs.[83] No clearer evidence of British official opinion can be found.
The Netherlands Government in November 1879 reserved its position "a propos de toute demarche du Gouvernement Anglais, par
laquelle la Societe Overbeck, perdant Ie caractere d'une entreprise
privee . . . acquererai.t Ie caractere d'un etablissement sous Ie Protec79
80
81
82
83

73 B.F.S.P. 1070.
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torat Anglais".[84] In reply, the Marquis of Salisbury stated that the
British Governn1ent "recognized no rights over .the north-east of
Borneo, except those of the Sultans of Sulu and Brunei".[85]
The Netherlands Government was not satisfied when it heard of the
proposed Charter and asked for information on its future operation.
In October 1880 the British Minister at the Hague reported as follo,vs
on a discussion he had had with the Netherlands Foreign Minister:"His Excellency repeated that the Netherlands Government fully recognizethe independence of the Sultans of SuI'll and Brunei, but considered
it to be of importance that their independence should be equally
respected by other Powers, and that until he had some knowledge of
the nature of the Concession and of the intended Charter, it was impossible for him to feel certain that those Sultans might not have ceded
some of their own sovereign rights, or even that they might not have
included some of their neighbours' rights in the Concession."[86]

When the Netherlands Foreign Minister finally saw the documents
setting out the Overbeck transactions he registered an imn1ediate
protest:"La teneur des ces Concessions, qui conferent a MM. Overbeck et Dent
et a leurs ayants droit Ie droit de souverainete Ie plus absolu sur les
terliitoires a eux concedes ... semble pleinement justifier l'inquietude
et les apprehensions que les entreprises de ces messieurs ont toujours
... inspirees au Gouvernement du Roi."[87]

He was even more alarn1ed when he saw the Charter and in August
1881 wrote to his Minister in London, for transmission to the Foreign
Office, a lengthy dispatch in which he complained of the political
power to be exercised by the British Governn1ent over the affairs of
the company. [88] The Secretary of State for Foreign Affairs, Earl
Granville, attempted to console the Netherlands Governn1ent by a
note dated 21 N6ven1ber 1881 in which he said:"The territories ceded to Mr. Dent will be administered by the Company
under the suzerainty of the Sultans of Brunei and Sulu, to whom they
have agreed to pay a yearly tr:ibute. The British Government assumes
no sovereign rights whatever in Borneo; and, indeed, •the Charter contemplates the appointment of British Consuls in the territories of the
Company."[89]

The Spanish Government had also protested against the grant of
the Charter, on the ground that Spain had sovereignty over the
dominions of the Sultan of Sulu by virtue of the Treaties of 1836, 1850,
1851 and 1878.[90] The British Government rejected the Spanish claim
on the basis that, if it had ever existed, it had lapsed owing to Spain's
84
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73 B.F.S.P. 1068.
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Ibid., p. 1076.
Ibid., p. 1078.
Ibid., p. 1087.
Ibid., p. 1092.
Ibid., p. 1048.

124

AUSTRALIAN INTERNATIONAL LAW

failure to attain de facto control over the territories. Earl Granville
went on to say in words which have been extensively quoted by
Philippine spokesmen:-[91]
"The British Charter therefore differs essentially from the previous
Charters granted by the Crown to the East India Company, the Hudson's Bay Company, the New Zealand Company, and other Associations
of that character, in the fact that the Crown in the present case
assumes no dom,inion or sovereignty over the territories occupied by
the Company, nor does it purport to grant to the Company any powers
of government thereover; it merely confers upon the persons associated
the status and incidents of a body corporate, and recognizes the grants
of territory and the powers of government m:ade and delegated by the
Sultans in whom the sovereignty re·mains vested."[92]

In March 1882 a major debate was held in the Commons on whether
the Charter impliedly sanctioned slavery under the protection of the
British :Hag. Several speakers considered that the grant of the Charter
was, in effect, annexation without the kno~ledge of Parliament, a
policy which had been renounced by the ruling Gladstone administration. Gladstone, however, differed. He stated that the remarkable
powers obtained by the company involved the "essence of sovereignty"
but they were "covered" by the Suzerainty of the Native Chief'.[93]
A few days earlier, in a similar debate in the House of Lords, Earl
Granville had stated:"The granting this Charter does not vest in Her Majesty any Sovereignty
over the territory, which remains under the suzerainty of the Sultan,
although he has delegated the Administrative power to the Association."[ 94 l

The matter was put less ambiguously by Earl Granville in September 1884 when he wrote to the British Minister in Madrid:"The sovereignty of North Borneo is vested in the Sultan of Sulu."[ 95 l

In March 1885 the Under-Secretary of State for Foreign Affairs wa~
still able to state in reply to a question in the House of Comn1ons that
the Government did not regard North Borneo as being under British
sovereignty. [96]
The conclusion to be drawn from the above selection of official
pronouncements is that the British Government clearly and unam91 See General Assembly debate A/PV. 1696, pp. 18-20; Philippine Claim,
p.26.
92 73 B.F.S.P. 1055.
93 Hansard, Parliamentary Debates, 3rd series, vol. 267, cols. 1191-6. Gladstone
had earlier complained in a letter to Granville that he had never seen the
Cabinet papers relating to the proposed Charter! (Tregonning, Under
Chartered Company Rule, pp. 27,28).
94 Ibid., col. 716.
95 Conf. 5089, p. 38.
9B Ibid., vol. 295, cols. 448, 449.
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biguously considered that sovereignty over the territory was still vested
in the Sultanates, at least until the Protectorate Agreement in 1888,
or, in other words, that there was a legal distinction bet\veen
"sovereignty" and "sovereign rights".[97]

4. What' was the effect in international law of the British official
statements?-It is submitted that statements made in the internal
correspondence of the British Government cannot directly be relied
on by the Philippine Government before an international tribunal. If
the law were otherwise, the business of administration would become
impossible as no official would dare to express an opinion on paper
in case. it were discovered in the pllblic archives of his State 30 or
even 100 years later. On the other hand, the internal correspondence,
particularly the opinions of the law officers, could be used, it is
submitted, to throw light on the background to statements made in
external documents.
The external statements here fall into two classes.: first, statements
made to the Governments of other States, such as the notes addressed
to Spain and the Netherlands, and, secondly, the Parliamentary
utterances. Both classes were in the nature of unilateral acts as far as
the Sultanate was concerned. It is clear from the doctrine and jurisprudence of international law that some types of. unilateral acts can
under certain conditions preclude the State making them from asserting
the contrary before an international tribunal. [98] The main questions
are, first, whether the :Sltatements of the British Government fall into
such a general category and, secondly, their exact legal effect.
The answer to the first question seems clear from the Eastern
Greenland Case. Here the Permanent Court of International Justice
did not doubt that the Norwegian Foreign Minister could bind his
Government by an oral statement made in response to a request by a
Danish diplomat. The Court said:"The Court considers it beyond all dispute that a reply of this nature
given bY,the Minister of Foreign Affairs on behalf of his Government in
response to a request by the diplomatic representative of a foreign
Power, in regard to a question falling within his province, is binding
upon the country to which the Minister belongs."[99]

It is submitted, therefore, that the diplomatic notes addressed by
successive British Foreign Secretaries to other States and the Parliamentary statements of both Prime Minister and Foreign Secretary
would be considered by an international court to be the kind of State
acts which could amount to evidence of British recognition of the
97 As late as February 1888 Pauncefote objected to the use of the term British
North Borneo as he claimed that it was not British territory (see Conf. 5769,

p.l5).
98 See, for example, Venturini, cCLa Portee et les Effets Juridiques des Attitudes
et des Actes Unilab~raux des Etats" (1964), 112 H.R. 363; Bastid, Ope cit.,
365-75; Virally, ccThe Sources of International La~T" in Manual of Public
International Law (1968), pp. 154-6.
99 (1933) P.C.I.J., Sere AlB, No. 53, at p. 68.
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continuance of Sulu and Brunei sovereignty over the disputed territory.
The answer to the second question is more complex. This area of
the doctrine of international law suffers from a proliferation and confusion of terminology.[lOO] In particular, there seems to be doubt about
the conditions necessary for the effective operation of a unilateral
act. [101] It could be argued that, if a unilateral act has any legal effect
at all, it creates an estoppel against the State making it. If this is the
position, then there have been some recent statements in the International Court of Justice which have laid down restrictive conditions
necessary for the operation of estoppel (or "preclusion" as the concept
is called by Continental lawyers) similar· to those applying to its
counterpart in English municipal law.
First, it has been said that the State relying on an estoppel must
have changed its position to its detriment as a JesuIt, or the .other
State must have gained a benefit. [102] On the other hand, Lord
McNair, as late as 1962, wrote:"In particular, it is questionable whether the common law requirement

of action by one party to his detriment on the faith of a statement made
by the other party will or should be regarded by international law as
a necessary element [of estoppel]. No such factor can be said to be
present-except by somewhat ,strained reasoning-in ... the Eastern
Greenland judgment."[103!]
100 Jennings, The Acquisition of Territory in International Law (1963), pp. 36-51,
makes an attempt to separate the concepts but, with respect, his treatment
still leaves the reader puzzled as to the difference between the form and legal
effect of recognition and the other concepts. See also Brownlie, Principles of
Public International Law (1966), pp. 511-5; Barale, "L'Acquiescement dans
la Jurisprudence Internationale" (1965)', 9 Annuaire Fran9ais de Droit International, p. 389. See also the Award in the Boundary Arbitration between
Argentina and Chile (1966), where the Court (President Lord McNair) said:
"It seems clear from the decision of the International Court of Justice in the
[Temple Case] and especially from the learned Separate Opinion of VicePresident Alfaro in that case, that there is in international law a principle,
which is moreover a principle of substantive law and not just a technical rule
of evidence, according to which 'a State party to an international litigation
is bound by its previous acts or attitude when they are in contradiction
with its claims in the litigation' (see Vice-President Alfaro's opinion at p. 39
of the report). This principle is designated by a number of different terms,
of which 'estoppel' and 'preclusion' are the most commOll. But it is also
clear that these terms are oot to be understood in quite the same sense as
they are in municipal law. With that qualification in mind, the Court will
employ the term 'estoppel''' (Award, p. 66).
101 See the discussion in Obieta, The International Status of the Suez Canal
( 1960), pp. 26-8, where the conflicting views are briefly mentioned.
102 The authorities for this view are set out in Bowett, "Estoppel before International Tribunals and its relation to Acquiescence" (1957), 33 B.Y.I.L.
176, at pp. 193-4.
103 McNair, The Law of Treaties (1962), p. 487. See also Dominice, "A propos
du principe de l'estoppel en droit des gens", in En Hommage
Paul
Guggenheim (1968), p. 349.
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The following year there were views to the contrary in some of the
dissenting opinions in the Temple Case though the majority judgment
did not pronounce on the point. Thus Judge Spender remarked:"In my opinion the principle [of preclusion] operate_s to prevent a State
contesting before the Court a situation contrary to a clear and unequivocal representation previously made by it to another State, either
expressly or impliedly, on which representation the other State was, in
the circumstances, entitled to rely and in fact did rely, and as a result
that other State has been prejudiced or the State making it has secured
some benefit or advantage for Jtself."[104]

Judge Koo, in his dissenting opinion in the same case, said:"The legal basis of [preclusion] is that one party has relied on ,the
statement or conduct of the other either to its own detriment or to the
other's advantage."[105]

These latter views have been firmly endorsed by the majority of the
'Court in the North Sea Continental Shelf Cases where it remarked:"[I]t appears to the Court that only the existence of a situation of
estoppel could suffice to lend substance to this contention,-that is to
say if the Federal Republic were now precluded from denying the
applicability of the conventional regime, by reasons of past conduct,
declarations, etc., which not only clearly and consistently evinced
acceptance of that regime, but also had caused Denm'ark or the Netherlands, in ,reliance on such conduct, detrimentally to change position or
suffer some prejudice. Of this there is no evidence whatever in the
present case."[106]

Moreover, it appears to be a further condition of estoppel that the
representation should be addressed and notified -by the State making
the representation to the State relying on it. [107] This could, of course,
-be a ll1ere development of the first limitation as a State cannot be said
to have changed its position in reliance on a representation if it did
-not know of it.
Applying these two limitations to the B.ritish official statements it
·could be argued that an estoppel against Britain (or its successor in
title) [108] did not arise as there is no evidence that the Sultanate was
-made aware of any of these statements and, consequently, could not
have changed its p'osition to its detriment as a result.
But it is submitted that the British statements, particularly the
Parliamentary utterances, have a wider effect than merely setting up an
estoppel. They should be classified as "acts of recognition". Schwarzen-berger has argued for a concept of recognition wider than the standard
104
105
106
10'7.
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I.e.]. Reports 1962, pp. 143, 144.
Ibid., p. 97.
20 February 1969; judgment, paragraph 30.
Bowett, Ope cit., p. 182; Obieta, Ope cit.
In the Rann of Cutch Arbitration it seems to have been conceded that acts
of recognition, acceptance or acquiescenoe by Britain could preclude or estop
the successor in title: (1968), 7 I.L.M. 667.
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forms of recognition of States, Governments, belligerency and insurgency:' He has defined recognition as "the acknowledgment of a
situation with the intention of admitting the legal implications of such
a state of affairs." [I09] Elsewhere the same author has written:"The pliability of recognition as a general device of international law
makes recognition an eminently suitable means for the purpose of
establishing the validity of a territorial claim in relation to other States.
However weak a title may be, and irrespective of any other criterion,
recognit,ion estops the State which has recognized the title from contesting its validity at any future time."[IIO]

It is subn1itted that acts of recognition do not operate to create .an
estoppel in the restricted sense described above. Bastid writes: "Quand
un droit est contestable, la reconnaissance va faire disparaitre toute
precarite dans les rapports avec I'Etat qui a reconnu l'existence de ce
droit. Elle cree l'engagement de respecter la situation reconnue."[lll]
In the Eastern Greenland CaSe it seems inappropriate to use this
limited concept of estoppel; there was an express recognition by
Norway of Danish sovereignty. Thus the Permanent Court of International Justice said:"In accepting these bilateral and multilateral agreements as binding upon
herself, Norway reaffirmed that she recognized the whole of Greenland
as Danish; and thereby she has debarred herself from contesting Danish
sovereignty over the whole of Greenland, and in consequence, from
proceeding to occupy it."[112]

The problem of Hnding in this case the requirements of estoppe~ so
beloved of English municipal lawyers caused Lord McNair to make
the comment set out earlier. His doubts would disappear if the·
argument is accepted that recognition in itself can confer a title to'
sovereignty, valid at least against the recognizing State.
In the Continental Shelf Cases the International Court of Justice·
was not prepared to deny that a "very definite, very consistent course
of conducf' could lead to a State becoming bound by obligations in a
treaty to which it was technically not a party, though it pointed out the
"dangers of the doctrine." [113] The process was declared to be the
result of a ~~real intention to manifest acceptance or recognition of the
109 Schwarzenberger, A Manual of International Law, 5th ed. (1967), p. 642.
See also Schwarzenberger, International Law as Applied by International"
Courts and Tribunals, 3rd ed. (1957), pp. 127-36; "Fundamental Principles
of International Law" (1955), 87 H.R., p. 191; "Title to Territory; Response
to a Challerige" (1957),51 A.JJ.L., p. 316.
.
110 51 A.J.I.L., pp. 316, 317.
111 Bastid, Ope cit., p. 368. See also section 8, post.
112 Ope cit., p. 68.
113 Judgment, pars. 28-30. The doctrine propounded appears to go further than.
art. 35 of the Vienna Convention on the Law of Treaties which speaks only
of an obligation arising for a third State "if the parties to, the treaty intend
the provision to be the means of establishing the obligation".
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applicability of the convention regime". Althoug' the Court said that
this was not lightly to be presumed, the implicafons for the argument
above are obvious especially as the Court appe rs to have discussed
estoppel as a separate mean whereby a State' co Id find itself bound.
There is authority for the proposition that ecognition can be a
root of title in the Case concerning Right of Passage over Indian
Territory (Merits) which was decided by the I ternational Court of
rtugal did not gain
Justice in 1960. The Court, after finding that
sovereignty over two villages by virtue of certain agreements with the
local rulers, the Marathas, continued:"The Bliitish did not, as successors of the Mar thas, themselves claim
sovereignty, nor did they accord express rec gnition of Portuguese
sovereignty, over [the villages]. The exclusive uthority of the Portuguese over the villages was never brought in qu stion. Thus Portuguese
sovereignty over the villages was recognized by the British in fact and
by implication and was subsequently tacitly rec gnized by India. As a
consequence the villages comprised in the' Mar tha grant acquired the
character of Portuguese enclaves within Indian erritory."[114]
i

The requirement of notification, which could De a requirement for
the operation of estoppel, does not seem to be s strictly required, or
required at all, for the· operation of recognition. Thus recognition has
been effectively conferred unilaterally by means of public staten1ents
or by agreements among the States making the recognition. [115]
Moreover, quite apart from recognition, th consistent, positive
statements by British Ministers ,during the period. to the effect that the
British Crown did not have sovereignty over f. e territory could be
construed as a renunciation or abandonment of any British claims to
territorial sovereignty. The notice of intention to bandon international
claims need not be transmitted directly to other States to have legal
effect in respect of those States. Venturini, for example, quotes the
renunciation by Italy of sovereignty over its Afric n colonies expressed
in art. 23 of the Peace Treaty of 1947.[116] Sure y, the legal effect of
art. 23 could not be challenged by States which ere not parties to the
Peace' Treaty?
In conclusion, it is submitted that the Briti h official statements
evidence a clear and unambiguous contemporar attitude sufficient to
prevent the United Kingdom or its successor in ti Ie from alleging that
the legal situation at the time was otherwise.
114 I.e.]. Reports 1960, p. 39. See also Schwarzenberger (1957),51 A.].I.L., pp.
316, 318, Jennings, op. cit., ch. III.
.
115 E.g. the recognition of Israel by the United State (Whiteman, Digest of
International Law~ vol. 2, p. 168). See also Lau erpacht, Recognition in
International Law (1948), pp. 67-9.
116 Venturini, op. cit., p. 395 n. See also Brownlie, op cit., p. 127; Kiss, "Les
Actes Unilateraux dans laPratique Fran~aise du I)r it Intemationar~ (1961),
65 R.G.D.I.P., pp. 330, 331; Suy, Les actes juridi ues unilateraux en droit
international public (1962).
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5. What was the legal effect of the Protectorate Agreement of 12 May
1888?[117]-The reasons for the ultimate willingness of the British
Government to declare a Protectorate over North Borneo, as well as
over Sarawak and Brunei, were the actions of the impoverished
Sultan of Brunei in "ceding" further parts of his territory to the Rajah
of Sarawak and to the British North Borneo Company and also the
activity in the area by other Powers. [118]
The Agreement, between Her Majesty's Government and the British
North Borneo Company, had a preamble which was remarkable in
view of the above discussion. It read:"Whereas by virtue of certain grants and commissions from the Sultans,
Chiefs, and Rulers of the territories in North Borneo hereinafter mentioned and by other lawful means, all rights of sovereignty over the
said territories are vested in the British North Borneo Company:
And whereas by Her Majesty's Royal Charter of Incorporation, bearing
date the 1st day of November, 1881, the Company was authorized
and empowered to assume the government of the said territories
subject to the conditions in the said Charter contained:
And whereas the said territories are now governed and administered by
the Company as an independent State, hereinafter referred to as 'the
State of North Borneo':
And whereas the Company have represented t<> Her Majesty's Government the desire of that State to be placed under the protection of Her
Majesty the Queen, under'the conditions hereinafter mentioned; It is
hereby agreed and declared as follows: ..."

Article II of the Agreement ran:"The State of North Borneo shall continue to be governed and administered as an independent State by the Company. in conformity with the
provisions of the said Charter, under the protection of Great Britain;
but such protection shall confer no right on Her Majesty's Government
to interfere with the internal administration of that State further than
is provided herein or by the Charter of the Company."

What had happened to the "Suzerainty of the Native Chief" since
Gladstone's pronouncement six years earlier?
Lindley considered that the metamorphosis came about as a result
of the Charter. He wrote:"When, in addition to the foregoing considerations, we remember that
the cession of sovereign powers to the Company by the Sultans was in
an exceptionally complete form; that, according to English Constitutional Law, any acquisition 'of territory by British subjects is made
for the benefit of the Crown; and that the English Crown or Parliament
always had the right to withdraw or modify the charter, we are forced
to the conclusion that, after the grant of the Charter, the British
Gove·rnment represented the Company and its territories to foreign
117 For its text, see 79 B.F.S.P. 237.
118 See Conf. 5449.
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Powers, and that the powers of external sovereig ty rested, not with the
Sultans or the Company, but with the British overnment."[119]

First, although it is no doubt true to say tha the British Government represented the Company in external reI tions, the mere fact
that there exists a rule of English constitutional law to the effect that
any acquisition of territory by British subjects is n1ade for the benefit
of the Crown could not give the Crown any r'ghts in international
law unless the acquisition itself \vas otherwise valid in international
law and we have seen that it does not seem to have been valid.
Moreover, the British Government consistently disclaimed sovereignty
over the territory. The Protectorate Agreement of 1888 might have
been the form of Britain's recognition of the international personaJity
of the company sufficient for it to hold territory but not enough for
it to enter into international agreements.
What was the international legal position of North Borneo after the
Protectorate Agreement? It was the opinion of the law officers that
full external sovereignty had been conferred on Britain. In July 1896
they wrote:"The British North Borneo Company has no relations with foreign
Powers, and the phrase 'oomity of nations' is not strictly applicable as
between the Company and Spain. The question of international relations
is for the Proteoting Power, Great Britain."£ 120 1

On the strength of this, Kelsen, for example, would have denied the
continuance in the territory of an international legal personality other
than that of Britain:"If, however, a State confers upon another State its whole competence
in tinternational affairs, then it disappears completely iro'm the sphere
of international relations and cannot be considered as a subject of
international law. The international personality of the protected community is, so to speak, completely absorbed by the protector State,
which alone is a subject of inte'rnational law." £121]

This, however, is not the generally accepted view for all Protectorates. Lindley distinguished between a Protectorate proper and a
"colonial Protectorate". He wrote of the latter:"An essential feature of the colonial protectorate is that it is recognized
by the other members of the International Family as giving to the
protecting Power the right,as ,against themselves, to take steps in the
direction of annexing the protected te'rritory to its dom'inions·."[1 22 1

In English constitutional law there is a distinction, now statutorily
incorporated in the British Protectorates, Protected States and Protected Persons Order 1965, between a "Protectorate" and a "Protected
State". Roberts-Wray defines the latter as a territory under Her
Majesty's protection which has its own ruler, together with regularly
constituted executive gove.rnment, legislature and courts, and in which
119
120
121
122

Lindley, Ope cit., p. 108"
Gonf. 6918,p. 26.
KeIsen, Principles of International Law, 1st ed. (1952), p. 162.
Lindley, Ope cit., p. 183.
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Her Majesty has either no jurisdiction or jurisdiction within expressly
defined ·'limits. He then states:"There seems at one time to have been some reluctance to call North
Borneo and Sarawak Protected States because the Crown possessed,
but did not exercise, jurisdiction. There was, however, no real
doubt." [123]

This distinction between Protectorates and protected States in
English constitutional law may be regarded as corresponding to the
distinction apparently drawn in international law between colonial
protectorates and protectorates proper. On this basis, despite the
coming into force of the Protectorate Agreement, the territory would
not have lost whatever separate international legal personality it might
have had. It is submitted that Oppenheim sums up the position
accurately:"It is characteristic of a protectorate, in contradistinction to suzerainty,
that the protected State always has, and retains, for some purpose, a
position of its own as an International Person and a subject of International Law."[124]

Kelsen's view would seem appropriate only for colonial protectorates.
Quite apart from the argument above, the Protectorate Agreement
itself recognized North Borneo as an "independent State", thereby
endorsing its. separate personality as far as Britain was concerned.
What was this independent State and how did it. get its independence?
On 25 February 1889 a question was asked in the House of
Conlmons, part of which was,
"... whether theFe is any precedent for treating a British Company,
administering territory under a Charter from the Crown as an 'independent State', as in the· case of the North Borneo Company: whether
the East India Company, or any other chartered Company, was ever
recognised as 'an independent State'."

The Under-Secretary of State for Foreign Affairs replied:". . . the honourable Member wHI find the precise status of the British
North Borneo Company explained in the Parliamentary Paper 'Spain
No. 1 (1882): Borneo and Sulu', p. 202. The Company lis not recognized as an 'independent State', but as administering the government of
the independent State of Sabah, under powers and authorities derived
from the Sultan of Sulu and the Sultan of Brunei, in, consideration of an
annual tribute.
123 Roberts-Wray, Commonwealth and Colonial Law (1966), p. 48. See also
Hood Phillips, Constitutional and Administrative Law, 4th ed. (1967), p. 766;
Ridge~s Constitutional Law, 8th ed. by Forrest (1950), pp. 506-11; Ivor
. Jennings, Constitutional Laws of the Commonwealth, vol. I (1956), pp. 14,
15; AI-Bahama, The Legal Status of the Arabian Gulf States (1968), pp. 80-3.
124 Oppenheim, op. cit., pp. 192-3. (Oppenheim denies personality to "Colonial
Protectorates", ibid., p. 196.) See also Kamanda,A Study of the Legal
Status of Protectorates in Public International Law ( 1961 ), pp. 305-7;
AI-Baharna, Ope cit.,pp. 61-6: Fawcett, The British Commonwealth in Inter.;.
national Law (1963), pp. 115-43.

INTERNATIO'NAL LAW AND THE SABAH DISPUTE

133

The Charter of the Company merely confers the ordinary incidents of
incorporation, in return for which the Company have submitted to the
control of Her Majesty's Government in the exercise of the powers of
government conferred on them by the Sultans."[125]

Thus it appears that even after the Protectorate Agreement the
British Government was maintaining that the words "all rights of
sovereignty" in the Agreement did not mean "all sovereignty" and that
the Sultans of Brunei and Sulu were still considered to hold some
vestigial rights over the "independent State".
But we have already seen that, for many years prior to the Overbeck
concessions, the area of Sabah had not been under the territorial
sovereignty of a single international legal person, and it is impossible
to spell out of the succeeding events any agreement between the
Sultans to set up a condominium over the area. The situation syems to
have been that it was the Protectorate Agreement which both set up
this "independent State" and simultaneously declared a Proteotorate
over it. In other words, the "independent State" was a child of the
British Crown, and owed such personality it might have had as a
subject of international law not to its acquisition by the Company but
to its recognition by the British Crown. As Oppenheim states:"If the individual or corporation which has made the acquisition requires
protection, he or it must either declare a new State to be in existence
and ask for its recognition by the Powers, as in the case of the former
Congo Free State, or must ask an existing State to acknowledge the
acquisition as having been made on its behalf."[12 6 l

The new State's external sovereignty lay with the British Crown and
the internal sovereignty, by virtue of'the Charter and the Agreement,
lay with the Company. There was nothing left over for the Sultans;
for them "Suzerainty" was a concept without content.

6. .Has the international legal personality of the Sultanate of Sulu
continued?-First, on the assumption that the Sultan of Sulu had
confeNed merely a lease in 1878, was the international legal personality of the Sultanate later extinguished?
Shortly after the transaction of 22 January 1878 the Spanish forces
managed to capture the main island of the Sulu Archipelago and
another treaty was signed between the Spanish and the Sultan. As
with so many of the relevant documents in this dispute the various
translations differ radically. [127] The Spanish version purports to be
a treaty of "pacification and capitulation" which acknowledged the
sovereignty of the King of Spain over the territory of the Sultanate.
Article I of this translation states:125 Hansard, Parliamentary Debates, 3rd series. vol. 333, col. 261. It is interesting
to note that the great English international lawyer, W. E. Hall, considered
at the time that. Britain had "gratuitously embarrassed" herself by expressly
recognizing the independence of the Borneo territories (W. E. Hall, Opt cit.,
3rd ed. (1890), p. 129 n).
126 Oppenheim, Opt cit., p. 545.
127 See the versions in Saleeby, Opt cit., pp. 124-9.
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"We declare that the sovereignty to Spain over all the Archipelago of
Sulu and its dependencies is indisputable, .and as a natural oonsequence
of this declaration we constitute ourselves loyal subjects of His Majesty
King Alfonso XII and of his successors to the power."

The translation of the Sulu text makes no mention of a capitulation and
art. I is in quite a different form:
"All the people of Sulu and its Archipelago shall obey only the King of
Spain, Alfonso XII, or whosoever shall succeed him. This being our
wish, we will not change or turn away to any other nation."

Saleeby referred to the status of Sulu under ,this treaty as resembling
a Protectorate rather than a dependency. [1281 Even though this is what
the Sulu text implied, in March 1885 another Protocol was concluded
by Spain, Britain and Germany under which Germany and Britain
recognized the sovereignty of Spain over the Archipelago of Sulu but
under which Spain renounced vis-a-vis Britain "all claims of sovereignty
over the territories of the mainland of Borneo which belonged or may
have belonged to the Sultan of Sulu ... and which are part of the
territories administered by the company known as the British North
Borneo Company."[129]
If the Sultanate of Sulu had already ceased to exist as an international legal person prior to this Protocol, then the effect of it would
have been to extinguish Spain's claim to northern Borneo and, by
succession, the claim of the Philippines.
The Philippine claim is that as Spain never had sovereignty over
northern Borneo, it gave up something which it did not have and,
therefore, the renunciation was meaningless. Indeed, as the British
Government had conSistently denied that Spain had sovereignty over
any part of the mainland of Borneo[130] this renunciation can hardly
be the root of British title to North Borneo. Secondly, the claim
assumes that the Sultan continued to hold his residual sovereignty
over northern Borneo notwithstanding both the loss of his full
territorial sovereignty in the Archipelago and the fact that he· became
a subject of Spain. Much has been made by the Philippine spokesmen
of an agreement made between the Sultan and the British North
Borneo Company in 1903. This was the Confirmatory Deed of 22 April
1903 whereby the Sultan purported to confirm that certain islands had
been ceded by the Sultanate to the Government of British North
Borneo. [131] Why, might it be argued, should such a document be
drawn up if the Sultan was by this time no longer a subject of international law?
The 1903 Deed, however, was clearly not an international instrument at all. The Government of British North Borneo was not recognized as having the legal capacity to enter into treaties. As the law
officers had said in 1896: "The question of international relations is
128
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Ibid., p. 129.
For its full text, see 76 B.F.S.P. 58.
E.g. conf. 5089, pp. 66-9; conf. 4476, p. 1.
For its text, see Philippine Claim, p. 125. Moreover, if the Philippine Government chooses to rely on the Confirmatory Deed of 1903 as evidencing the
recognition of international legal personality in the Sultanate then it must
concede that the Deed refers to the Agreement of 22 January 1878 as being a
"cession of the districts and islands mentioned in the above-stated Agreement"
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for the Protecting Power, Great Britain". [132] The attitude of the
British -Government was that the Deed had ..._no legal effect at all. It
considered that the islands had been recognized to be under Spanish
territorial sovereignty by virtue of the Protocol of 1885 and had,
therefore, been ceded by Spain to the United States by the Treaty of
Paris of 1898. Thus the islands remaind under the territorial
sovereignty of the United States despite their "cession" by the Sultan
to the Government of British North Borneo. In a letter to the Colonial
Office from the Foreign Office in July 1903, the latter Ministry conceded that the "American claim to sovereignty appears to be well
founded". [133] In fact, in March 1905 the Foreign Office sent a
memorandum to the British North Borneo Company in which it stated
that the United States' claim was "indisputable" and pointed out that
the 1903 Deed of Cession could not have transferred sovereignty.[ 134 1
The Philippine Case is also that the so-called Carpenter Agreement
of 22 March 1915[135] between the Sultan of Sulu and the United
States' authorities represented by Carpenter, under which the Sultan
lost any temporal sovereignty he might have retained over American
territory, excluded any temporal or ecclesiastical authority which the
Sultanate might have had beyond American territory. Carpenter himself wrote at the time in an official letter:"It is necessary however that there be clearly of official record the fact
that the termination of the temporal sovereignty of· the Sultanate of
Sulu within American territory is understood to be wholly without
prejudice or e,ffect as to the temporal sovereignty and ecclesiastical
authority of. the Sultanate beyond the territorial jurisdiction of the
United States Government, especially with reference to that portion of
the Island of Borneo which as a dependency of the Sultanate of Sulu is
understood to be held under lease by the chartered company which is
known as the 'British North Borneo Company'." [136]

There is still controversy, however, on whether the Sultanate was
legally extinguished on the death of Sultan Jamalul Kiram in 1936
when there was no obvious heir. In the much quoted Macaskie
Decision of the Supreme Court of North Borneo in 1939 over the
disposal of the "cession. moneys" under the 1878 transaction, the Court
assumed that the international legal personality of the Sultanate had
ended and that the Government of the Philippine Islands was its
successor in sovereignty. But, as the Philippine Government did not
make a claim, the moneys were held to devolve on the private heirs
of the Sultan. Macaskie, .C.J., said:"The Philippine Government allowed Sultan Jamalul Kiram to enjoy the
cession moneys as a private ,person since 1901; they have made no
claim on his death and by a judgment of a Philippine Court recognized
132
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Conf. 8275, p. 41.
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Quoted in Ortiz, Ope cit., p. 40.
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the right of the pliivate heirs of the Sultan to receive the cession
moneys." [137]

As by 1939 the Philippine Government was semi-autonomous, surely
the present Governnlent would find it hard to explain why the moneys
were allowed to go to the private heirs of the Sultan without a claim
having been made in the name of the Government.
Even if the facts are consistent with the view that the Sultanate of
Sulu could have retained legal sovereignty over the territory it once
occupied in northern Borneo so as to prevent Britain from claiming
that at any time the territory was territoriu1n nullius, it would lead to
the startling conclusion that the Sultan himself, for long a Philippine
national was, until the "cession" of 1962, the territorial sovereign
only of an overseas territory in which he had long ceased to exercise
any de facto control. Surely, it is submitted, the existence of State
personality cannot be as tenuous as this.
7. Did Britain acquire title to the territory by prescription?-Quite
apart from the arguments above, it might be contended that, even on
the assumption that Britain initially did not get territorial sovereignty
over North Borneo, nevertheless such sovereignty Was acquired later
through acquisitive prescription.
There is considerable dispute among the authorities not only on the
definition of acquisitive prescription but even on whether or not it
exists as a rule· of public international law. First, it must be distinguished from immemorial possession which most writers recognize
as a valid means of acquiring, or at least of endorsing, title to territory.
Of this fonn of acquisition, Grotius wrote:possession beyond the limits of memory not inte~rrupted nor called
in question by appeal to the courts, should absolutely transfer owne·rship." [13S]

H.

•

•

This type of "prescription" is probably inapplicable to the Sabah
dispute because a maximum period of less than 90 years could not
today be regarded as such a period of time that memory of States
could not recall any other situation.
It is another type of prescription which could be relevant here, one
corresponding more to the usucapio of Roman law. Johnson makes the
distinction as follows:"The theory underlying usucapio is very different from that underlying
prescription based on 'immemorial possession'. In the case of usucapio
it is admitted that the title was originally defective, but possession, it is
said, cures the fault." [139]
137 This passage was quoted by the Philippine representative in· the General
Assembly in October 1968 (A/PV. 1696, p. 16).
138 Grotius, De Jure Belli ac Pacis (Kelsey translation, 1925), book II, ch. IV,
s. IX.
139 Johnson, "Acquisitive Prescription in International Law" (1950), 27 B.Y.I.L.
332, at p. 335.
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Hall had earlier expressed the difference between the t"vo forms of
prescription in a classic passage:"Title by prescription arises out of a long-continued possession, where
no original source of proprietary right can be shown to exist, or where
possession in the first instance being wrongful, the legitimate proprietor
has neglected to assert his right, or has been unable to do SO."[140]

Acquisition prescription, therefore, is the appropriate term for the
North Borneo situation if the exercise of sovereign rights by the incumbent State rested upon a defective title or was even wro~gful. But does
such a mode of acquiring a valid title exist in international law?
Grotius appears to have rejected it. In Mare Liberum he wrote:"Prescription is a matter of municipal law; hence it cannot be applied as
between kings or as between free and independent nations .... For it
is impossible to acquire by usucaption or prescription things Which are
not susceptible of possession or of quasi-possession and which cannot
be alienated."[141]

Vattel, on the other hand, accepted usucapio as part of international
law, basing its existence upon custom or treaty. [1421
Although acquisitive prescription of this type is found in the
municipal laws of several countries, it has rarely, if ever, been
unequivocally endorsed by an international tribunal. Blum has analysed
12 well-known disputes from the Fur Seal Arbitration in 1893 to the
Sovereignty over Certain Frontier Lan([s Case before the International
Court of Justice in 1959.[143] In. none of these examples was the
prinCiple of acquisitive prescription necessary for the decision and in
most of them there was not. even any endorsenlent of the potential
use of the doctrine. State practice upholding such a doctrine as one of
international law is scanty.[l44] The main example said to support the
existence of the doctrine, the Arbitration Treaty between Britain and
Venezuela in 1897, could, indeed, be construed as the express insertion
of a prescriptive rule to avoid the doubt which would arise without it.
The difficulty of finding a clear rule that acquisitive prescription
exists in international law has led some writers to reformulate the
problem in terms of "historic consolidation of title". This approach
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Hall, Ope cit., 3rd ed., 1890, p. 121.
Grotius, Mare Liberum (Magoffin translation, 1916), ch. VII, p. 47.
Vattel, Droit des Gens (1916 ed.), book II, ch. XI, par. 140.
Blum, Historic Titles in International Law (1965), pp. 20-9.
The law officers, however, in an opinion given to the Foreign Office in
November 1933 on title to islands in the Persian Gulf cautiously accepted
the concept: "So far as the principle of prescription is concerned there is a
substantial body of opinion amounting to a balance of authority in favour
of including prescription among the methods of acquiring sovereignty over
territory. It is generally recognized that in order to establish such a title there
must have been a continuous and undisturbed _exercise of sovereignty over a
sufficient period Qut there is great uncertainty as to what is a sufficient
period" (F.O. 834/42, p. 41). Contra, in his dissenting opinion in the Right
of Passage over Indian Territory (Merits) Case, Judge Moreno Quintana
considered that prescription "finds no place in international law" (I.e.].
Reports, 1960, p. 6, at p. 88).
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received impetus from a dictum in the Anglo-Norwegian Fisheries
Case of 1951. In that case the International Court of Justice said:"Norway has been in a position to argue without any contradiction that
neither the promulgation of her delimitation Decrees in 1869 and in
1889, nor their application, gave rise to any opposition on the part of
foreign States. Since, moreover, these Decrees constitute, as has been
shown above, the application of a well-defined and uniform system, it is
indeed this system itself which would reap the benefit of general toleration, the basis of an historical consolidation which would make it
enforceable as against all States . . . . The notoIliety of the facts, the
general toleration of the international community, Great Britain's position in the North Sea, her own interest in the question, and her
prolonged abstention would in any case warrant Norway's enforcement
of her system against the United Kingdom."[145]

In reliance on this Professor de Visscher has attempted to abolish
the concept of acquisitive prescription as a separate root of title by
formulating an overall concept of "consolidation" by which a valid
title to territory may be acquired gradually by a process of historical
evolution. [146] This would comprise the existing methods of occupation,
acquisitive prescription and immemorial possession and would not
necessarily depend on the passage of a long period of time, nor on
displacement of an earlier sovereignty. This historical evolution takes
the form not only of activities by the State which is in control of the
territory but acquiescence, express or tacit,! in such activities by other
States which have an interest in the territory, such acquiescence
leading to estoppel or preclusion. In the early period of development
the title is a relative one only and this relative title either moves
towards an absolute title, Le. valid erga omnes, or is weakened by
failure of the State to maintain its position.
It may be asked whether an absolute title to territory can ever
develop under this doctrine. Indeed, criticism has been directed against
it on this ground. For example, Jessup remarked of the doctrine as
expounded in the Island of Palmas .A.rbitration that it might compel
a State to examine constantly its title to each portion of its territory
to determine whether a change in the law had necessitated a reacquisition.[147] Schwarzenberger has lucidly explained the reason for such a
doubt:"Owing to the existence of a central authority in highly developed communities, absolute titles can be granted with immediate effect erga
omnes. International society lacks such a central authority."[148]

There does not seem yet to be enough evidence in the jurisprudence
145 I.C.J. Reports 1951, p. 116, at pp. 138, 139.
146 de Visscher, Theories et Realites en Droit International Public, 2nd ed.
(1960), pp. 255-6. See also Johnson, "Consolidation as a Root of Title",
[1955] Cambridge Law Journal 215; separate opinion of Judge Ammoun in
Continental Shelf Cases (par. 12 of separate opinion).
147 Jessup, "The Palmas Island Arbitration" (1928), 22 A.J.LL. 735, at p. 740.
148 Schwarzenberger, "Title to Territory: Response to a Challenge" (1957), 51
A.J.LL. 308, at p. 311.
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of international tribunals for the acceptance of such a doctrine as a
rule of customary international law in terms wide enough to cover
adverse possession. The cases in which it might have been applied
have, in fact, been those in which it was doubtful which State, if any,
had original sovereignty over the territory and where the problem has
consequently involved competing acts of sovereignty over the same
area. There does not seem to have been any de~ision in which a
tribunal has applied the rule with the effect that a State lost its once
clear and undisputed title to territory by reason of a period of adverse
possession, even though unchallenged, of another State. [149]
Moreover, although most writers no longer accept the view of Vattel
that good faith is necessary to acquire title through usucapio, it could
be argued that a State occupying territory which it expressly
acknowledged at the beginning of the occupation to be under the
sovereignty of another subject of international law, could never acquire
title because adverse possession in these circumstances would not be
possession a titre de souverain: Brownlie, for example, states a
criterion' for acquisition of title by acquisitive prescription which, it
is submitted, applies also to historical consolidation:
"There must be a display of state authority and the~ absence of recognition of sovereignty in another state, for example under conditions of
a protectorate leaving the protected state with a separate personality." [150]

In the Eastern Greenland Case the Permanent Court of International
Justice referred to the requirement of displaying "the intention and
will to act as sovereign and some actual exercise or display of such
authority". [151]
Jennings, moreover, introduces another criterion:·"[W]here the possession is adverse, it ,is not sufficient that the claimant
State display acts of sovereignty; there must also bean acquiescence on
the part of the original sovereign. If the latter keeps its claim alive by
protest or the bringing of an action, there will not be that undisturbed
or 'peaceable' possession which alone enables a State to prescribe a
t,itle.'" [152]
149 Brownlie considers that the examples of alleged prescription are either
examples of immemorial possession, competing acts of sovereignty, or
acquiescence (op. cit., p. 149). Pinto argues that they are based on the
application of customary international law in the form of recognition: "Le
recours it la prescription est done inutile~~ (op. cit., p. 449). Judge Huber,
however, in the Island of Palmas Arbitration considered that "continuous and
peaceful display of authority would prevail even over a prior definitive title"
( ( 1928), 22 A.].I.L. 867, at p. 884). Abandonment would be a relevant
factor here.
150 Brownlie, Ope cit., p. 146; Blum, Ope cit., pp. 114-7, 124-9. The opinion of
the law officers in 1933 (n. 144, ante) also assumed for effective prescription
the exercise of sovereignty.
151 (1933) P.C.I.]., Sere A/B., No. 53, pp. 45-6. See also the Minquiers and
Ecrehos Case, I.C.].Reports, 1953, p. 47, at p. 71; Fitzmaurice, "The
Law and Procedure of the International Court of ]usti(~ 1951-4" (1955-6),
32 B.Y.I.L. 20; at pp. 56, 57.
152 Jennings, The Acquisition of Territory in International L,aw (1963), p. 23.
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Thus it seems that there are two distinct criteria for the valid
acquisition of title by historical consolidation when the initial occupation is adverse; first, the occupation must be evidenced by continued
peaceful and public display of .State authority exercised iIi such a
way as to imply a·claim to sovereignty and not to some other status.
Secondly, and this arises only when the first criterion has been met,
there must have been acquies.cence by the other State in the exercise
of State authority by the claimant State.
In applying the results of the above discussion to the facts of the
Sabah dispute, several points could be raised by Philippine advocates.
(a) It could be asserted that, assuming the document executed
by the Sultan of Sulu and Overbeck was a lease, the British interests
were, therefore, never at any time in possession a titre de souverain.
It might be argued, however, that a lease in perpetuity is equivalent to a cession, although, perhaps, full territorial sovereignty does
not pass immediately but can be acquired by effective occupation and
display of State authority unchallenged by the lessor State. Lindley,
for example, after considering the case of Cyprus, stated:"Regarded as methods of acquisition, these arrangements are thus in
keeping with the modern practice of acquiring sovereignty, or so much
of the sovereignty as is necessary for complete control, by degrees."[153J

(b) It could be asserted that at least during the whole period of
Protectorate status, from 1888 to 1946, the British Crown was not in
possession of North Borneo a titre de souverain, so it could not rely
on State activities during this period as founding a title on prescription
or historical consolidation. Fauchille expressed the view that. a Protectorate, however long it is exercised, can never be converted into a
title by acquisitive prescription.[154J Neither can the Protecting State
acquire title by occupation, for a prerequisite of this means of acquisition is that the territory is territorium nullius, a status inapplicable to
that part of Sabah for which the Philippine claim seems to be strongest.
Yet the Protectorate exercised by Britain over North Borneo was
not typical of Protectorate status in general. The North Borneo Company, in which "all rights of sovereignty" were vested, was a child of
the British Executive. After noting that the activities of the Company
in North Borneo were of the type which would be regarded in international law as State activities, [155] it is difficult to resist the conclusion
that the Company's exercise of authority in North Borneo should be
regarded in international law as the equivalent of exercise of authority
by the British Crown.
153 Lindley, Ope cit., p. 244.
154 Fauchille, Traite de Droit International, vol. I, part ii, 8th ed. (1925), p. 760.
See also Johnson, "Acquisitive Prescription in International Law" (1950), 21
B.Y.I.L. 332, at pp. 344, 345.
155 See Tregonning, Under Chartered Company Rule (1958), for a detailed
account of the Government of the territory up to 1946.
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(c) It could be asserted that the British occupation of North Borneo
was not peaceful. [156]
Philippine writers have made the point that the territory has been
subject to various native uprisings particularly the Mat Salleh revolt
in the last decade of the nineteenth century. [157] It is doubtful,
however, whether events of this kind do prevent the acquisition of
territorial litle by an incumbent State. [158] There is no evidence that
the various revolts which occurred in North Borneo were other than
purely local risings against some aspect of the company's activities.
They were certainly not inspired by the Sultanate of Sulu or by any
other external power.
(d) It could be asserted that the British claim to title by prescription was blocked by protest.
The significance of protest is summarized by Oppenheim as follows:"A protest serves the purpose of preservation of rights, or of making it
known that the protesting State does not acquiescence in, and does not
recognise, certain acts."[159]

Conversely, absence of protest by a State may prevent it from maintaining a claim at a later date. Macgibbon, after considering the scope
of acquiescence in international law, concludes:"[P]roof of an intention to abandon a title once perfected may be provided by the continued acquiescence of a State confronted by competing
acts of sovereignty ... Where there has been no reaction to adverse
assertions of sovereignty which were, or ought to have been, known to
the original owner, such failure to protest, in circumstances in which
both judicial authority and the practice of States afford ample indication of the necessity for protest to preserve the right in question, ought
to bear the necessary implication of an intention to abandon the
right." [160]

The problem in the Sabah situation is whether Britain could validly
acquire title to the territory, even a title valid relative to the Philippines only, on the basis of acquiescence by the territorial sovereign
when the British Crown did not even purport to exercise territorial
sovereignty over the area until 1946. In other words, does the rule that
State activity must be titre de souverain to give valid title based on
historical consolidation or prescription still apply when there is
evidence of acquiescence? Leaving aside for the moment the argument
that the nature of British activity in Sabah from 1888 was equivalent

a

156 "The continuous and peaceful display of territorial sovereignty (peaceful in
relation to other States) is as good as a title". Judge Huber in Island of
Palmas Arbitration (1928), 22 A.J.I.L. 867.
157 E.g. Africa, Ope cit., pp. 405-7.
158 See Blum, Ope cit., p. 152, n. 1, who quotes Huber in Palmas.
159 Oppenheim, Ope cit., pp. 874, 875. See also Macgibbon, "Some Observations
on the Part of Protest in International Law" (1953), 30 B.Y.I.L. 293.
160 Macgibbon, "The Scope of Acquiescence in International Law" (1954), 31
B.Y.I.L. 143, at p. 168. See also Barale, Ope cit.
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to activity by the British Crown, and the argument below that a
relative title may have been produced by me.ans of recognition, it is
submitted that the rule does still apply. We are compelled, therefore,
to fall back on the argument in (b) above that the British Crown was
really governing a titre de souverain from 1888 to 1946 and consider
the implications of acquiescence on this basis.
Assuming, as the Philippine claim does, that the Sultanate of Sulu
kept its international legal personality until at least 1962, we must first
look for evidence of protest by the Sultanate itself against rule in the
territory by British interests. In the General Assembly the Philippine
spokesman said:"As regards Sabah, therefore, we are bound by acts of the Sultan but
not by acts of the United States." [161]

Leaving aside for the moment the problem of State succession raised
by this statement, treaties made by Britain with third States by which
the latter recognized the international responsibility of the former for
North Borneo, such as the 1928 Anglo-Dutch Boundary Convention[162]
and the 1932 Anglo-U.S. Boundary Convention[163] WQuld not necessarily prejudice the Philippine claim, although it could be argued that
they assisted the formation of any title which Britain might have been
acquiring by historical consolidation.
The Philippine spokesmen have not yet produced any evidence of
protest by the Sultanate of Sulu. Ortiz comments:"That the Sultan did not protest the protectorate treaty between Great
Britain and the North Borneo Company can readily be explained by
the fact that the Sultan of Sulu could not have considered this as
tantamount to a denial of his sovereignty, when, ,in fact, it was agreed
in the Deed of 1878 between the Sultan and Overbeck and Dent that
in case of dispute Great Britain would be called upon to arbitrate. It is
understandable therefore that the protectorate of Great Britain, whose
intervention in disputes was agreed upon in the contract would not by
itself elicit a protest from the Sultan." [164]

The Protectorate Agreement, however, stated in its preamble that
<'all rights of, sovereignty over the said territories are vested in the
British North Borneo Company". Surely a statement such as this ought
to have provoked a protest from the Sultanate whose "ultimate
sovereignty" had been acknowledged by Gladstone only six years
earlier. In fact there does not seem to have been any formal protest
to Britain until the delivery on 22 June, 1962 by the Philippine
Government to the British Ambassador in Manila of a diplomatic note
which was not in itself a protest by- the Sultanate. Ortiz explains the
absence of protest as follows:"Since 1946, a number of unpublished memoranda have been made by
officials of the Department of Foreign Affairs and by other experts at
161
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the behest of the Government, but for lack of a form,al request from
the Sultan's heirs for government intervention on their behalf on the
issue of sovereignty, the Philippine Government held this matter under
study all these years." [165]

It would appear that not until February 1962 did the heirs of the
Sultan request the diplomatic assistance of the Philippine Government
and not until September 1962 that the heirs and the current Sultan
transferred their alleged rights over Sabah to the Republic of the
Philippines. [166]
The Philippine Government has thus been forced into a very difficult
position by virtue of its reliance on the purported "cession" to it,
as late as September 1962, of the rights of the Sulu Sultanate. From a
strict viewpoint, any protest or other action by the· Philippine Government before that date is irrelevant to the present dispute as being
res inter alios acta; it was Sulu which should have spoken and Sulu
did not speak, or, if it did, it spoke with many unrecognized tongues.
This point will be very relevant if the case comes before an international tribunal but, for the sake of argument, we shall assume
henceforth that the actions of the Philippine Government between 1946
and 1962 are capable of being taken into account both for and against
its claim.
It is submitted that on at least four occasions since its independence
in 1946 the Philippine Government has remained silent when it should
have spoken if it wanted to prevent the development of a prescriptive
title by the United Kingdom.
First, it took no action when the United Kingdom purported to
annex North Borneo on 15 July 1946 by virtue of the North Borneo
Cession order.
In 1947 ex-Governor Harrison, then adviser to President Roxas,
wrote to the Philippine Secretary of Foreign Affairs as follows:"The action of the British Government in announcing on the 16th of
July [1946], just 12 days after the inauguration of the Republic of the
Philippines, a step taken by the British Government unilaterally, and
without any special notice to the Sultanate of Sulu, nor consideration
of their legal rights, was an act of political aggression, which should be
165 Ibid., p. 19. The private heirs, on the other hand, were agitating intermittently
from 1946 and their activities appear to have provoked a note of protest from
the United Kingdom to the Philippine Government in 1951 (Gamer, op.
cit., p. 119).
166 The instruments were: (a.) instrument dated 24 April 1962 whereby five heirs
transferred their claim to North Borneo to the Philippine Govenment; ( b )
Resolution of Ruma Bechara of Sulu dated 29 August 1962 authorizing the
Sultan in Council to transfer his title of sovereignty over North Borneo to the
Philippines; (c) Document signed by the Philippine President, dated 11 September 1962 authorizing the Vice-President to accept an instrument of cession
of rights over Sabah from one of the heirs; and (d) Instrument of cession of
North Borneo by "Sultan Mohammed EsmailKiram Sultan of Sulu", dated 12
September 1962. The text of documents (a), (c) and (d) are set out in
Paras., 0p. cit., pp. 713-9.
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promptly repudiated by the Government of the Republic of the Philippines." [167]

No official action was taken.
Secondly, the Government of the independent Republic took no
steps to amend or otherwise dissent from art. 1 of the Constitution of
the Philippines, s. ,I of which reads:"The Philippines comprises all the territory ceded to the United States
by the Treaty of Paris concluded between the United States and Spain
on the tenth day of December, eighteen hundred and ninety-eight,
the limits of which are set forth in Article III of the said treaty,
together with all the islands embraced in -the treaty concluded at Washington, between the United States and Spain on the seventh day of
November, nineteen hundred, and in the treaty concluded between the
United States and Great Britain on the second day of Janl1ary, nineteen hundred and thirty, and all territory over which the present
government of the Philippine Islands exercises jur.isdiction."[168]

The 1930 Anglo-United States Convention referred to ~'the State of
North Borneo which is under British protection", and (although it has
been conceded that, apart from the problem of treaty succession and
on the assumption of the continued personality of the Sultanate of
Sulu, the action of the United States towards the United Kingdon1
did not affect the rights of the Philippines) the presence in the
Philippine Constitution of a reference to a treaty couched in such
words should surely have provoked a reaction from the fully independent Philippine Government. In fact the text was ratified by a
plebiscite in March 1947.
Thirdly, the Philippine Government did not, until December 1962,
enter a reservation against the submission by the United Kingdom to
the Secretary-General of the United Nations of information on North
Borneo required under art. 73 (e) of the Charter. This was so even
though the Philippines was a member of the ad hoc Committee set
up to examine the information supplied.[169]
Fourthly, as late as 17 June 1961, a Philippine law was passed which
in delineating the baselines of the Philippine territorial sea made no
mention of any extension of Philippine sovereignty to North Borneo,
and, indeed, referred to the delineation made by virtue of art. III
of the 1930 Anglo-United States Convention. [1701
Although the Philippine spokesman at the Bangkok talks with
Malaysia in July 1968 attempted to shrug off these examples, £1711 it
is submitted that the legal situation is ~kin to that described by the
International Court of Justice in the Temple Case:"In fact, as will be seen presently, an acknowledgment by conduct was
undoubtedly made in a very definite way; but even if it were otherwise,
167 Quoted in Ortiz, Ope cit., p. 19.
168 See text in Peaslee, Constitutions of Nations, vol. III (1956), p. 165.
169 Contrast Argentina which has consistently entered a reservation over the
United Kingdom's right to submit information on the Falkland Islands.
170 Republic Act No. 3046, the so-called "Tolentino resolution".
171 See Jayakumar, Ope cit., pp. 321-5.

INTERNATIONAL, LAW AND THE SABAH DISPUTE

145

it is clear that the circumstances were such as called for some reaction,
within a reasonable period, on the part of the Siamese authorities, if
they wished to disagree with the map or had any serious question to
raise in regard to it. They did not do so, either then or for many ye:ars,
and, thereby, must be held to have acquiesced. Qui tacet consentire
videtur si loqui debuisset ac potuisset." [172]

In fact the first occasion when the Philippine Government made an
official move towards claiming sovereignty over North Borneo was on
22 June 1962, when the Philippine Acting Secretary of Foreign Affairs
delivered a reply to a Note from the United Kingdom Ambassador in
Manila who had emphasized British sovereignty over the area in the
face of local Press agitation. The Philippine reply stated in part:"It is clear from Your Excellency's Note of May 25, 1962, and from the
letter of the Attorneys for the heirs of February 5, 1962, that there is
a dispute between the Sultanate of Sulu and the Philippine Government
on the one side and Her Majesty's Government on the other re,garding
the ownership and sovereignty over North Borneo."[173]

Even on 22 June 1962, however, it is doubtful whether a "dispute"
had arisen between the Philippine and United Kingdom Governments
,as at that time the Philippine Government had not yet acknowledged
that it purported to have inherited sovereignty over North Borneo
from the Sultanate of Sulu.
8. Did Britain gain title to the territory as against the Philippines on
the basis of recognition?-It has been submitted in section 4 above
that "acts of recognition" can have the legal effect of producing title
to territory which is valid, if not erga omnes, at least against th,e
recognizing State.
In four separate agreements made between the Republic of the
Philippines and the United Kingdom, falling within. the period after
1946, when the United Kingdom was purporting to exercise sovereignty
-over North Borneo a titre de souverain, it could be argued that the
Philippines recognized United Kingdom sovereignty over North
Borneo.
First, in Schedule II of an Air Services Agreement signed by the
'Governments of the United Kingdom and the Philippines on 7 January
1948, the description "British North Borneo" appears. [174] Although
in Schedule I, presumably drawn up by the Philippines, the expression
is sin1ply "North Borneo", there appears to have been no express protest by the Philippine Government against the use of the term "British"
in the Schedule II.
Secondly, in the exchange of notes regarding the transfer of the
adluinistration of the Turtle and Mangsee Islands to the Philippine
172 Temple Case, Ope cit., p. 23.
.173 See Contemporary Practice of the United Kingdom in the Field of International Law (1962), p. 176.
174 28 U.N.T.S. 63.
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Republic, concluded on 20 April 1948, [175] the opening letter from the
Philippine Vice-President, dated 19 September 1946, referred to the
exchange of notes supplementing the 1930 Anglo-United States Convention and asked the Government of the United Kingdom to transfer
the administration of certain islands to the Government of the Philippines in accordance with the Convention. [l76] The United Kingdom's
reply, in agreeing to this, requested. the Government of the Philippines
to contribute to the capital cost of a lighthouse on one of the islands.
or to allow the North Borneo authorities to continue with its maintenance. The Philippine Vice-President, in his reply of 24 September
1947, wrote:"I am glad to advise, therefore, that my Government will be agreeable to
leasing the site absolutely needed for the lighthouse in Taganak to the
State of North Borneo at a token rental of P 1.00 per annum, for as'
long a period as North Borneo needs and desires to use the lighthouse,
the same to be removable by North Borneo upon te·rmination of the
lease or paid for 'at its current value by the Republic of the Philippines-,
should the latter need and desire to retain the same."[177]

Although the Philippine note did not use the description "British
North Borneo", the description used in the United Kingdom's notes,
it is significant that the Philippine Government made the agreement
with the United Kingdom Government without any reservation as to
the legality of that Government in representing internationally the
"State of North Borneo".
Thirdly, the words ""British Borneo territorities" apl?ear in both
schedules to a further Air Services Agreement concluded between the
two Governments on 31 January 1955.[178] There was no reservation
by the Philippine Government as to whether North Borneo fell within
this description.
Finally, on 29 August 1955, the British Ambassador in Manila and'
a representative of the Philippine Government concluded .a labour
agreement whereby the recruitment of workers in the Philippines for
employment in North Borneo was facilitated.[179] The Government of
the United Kingdom was therein described as "acting on behalf of the
Government of North Borneo". Once again there was no reservationmade by the Philippine Government.
If these examples could be classified as "acts of recognition" it is
submitted that they could effectively prevent the Philippines from
claiming that the United Kingdom did not have sovereignty over
175 151 B.F.S.P., p. 61. Some of these islands were the subject of the 1903
"Deed of Cession".
176 Ibid., p. 61.
177 Ibid., pp. 63-5.
178 216 U.N.T.S. 51.
179 221 U.N.T.S. 241.
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North Borneo. To adopt the words used by the International Court of
Justice in the Temple Case:"Both parties, by their conduct, recognized the line and thereby in effect
agreed to regard it as being the frontier line."[lS0 1

But this assumes that the Philippine conduct in signing these four
treaties did amount in international law to "acts of recognition". A
conclusion to this effect is not as strong as it was in respect of the
unilateral British statements discussed in sections 3 and 4, ante, nor as
strong as it was in the Eastern Greenland Case. It will be prudent,
therefore, to discuss the Philippine activity or lack of activity, on the
basis that the most it can lead to is an estoppel against the Philippines.
9. Did Britain gain title to the territory as against the Philippines on
the basis of estoppel?-A doctrine of estoppel, or preclusion, seems to
have been accepted into international law[lSl] although, as we have
seen earlier, there are difficulties over the precise conditions for its
operation. [181] One condition which the International Court in the
Continental Shelf Cases appears to have imposed on the operation of
estoppel is that there must be a reliance in good faith by one State
upon the representation of another State to the detriment of the
former or the benefit of the latter. [182]
Judge Fitzmaurice, in his separate opinion in the Temple of Preah
Vihear Case, tried to reformulate the principle but he still used similar
terminology:"[T]he essential question is and remains whether the statements or conduct of the party impugned produced a change in relative positions, to
its advantage or the other's detriment."[lS3]

What evidence is there that the United Kingdom changed its
position to its detriment as a result of the Philippine statements in
the Agreements or that the Philippines enjoyed some benefit as a
result? At first glance there seems to be none. But could it not be
argued that an implied acknowledgment by the Philippine Government in four bilateral agreements that it regarded the Government of
the United Kingdom as responsible for the external relations of North
Borneo reassured the Government of the United Kingdom that its title
would not be challenged by the Government of the Philippines? To
put it in other words, the United Kingdom might have been lulled into
a sense of security by the Philippine actions and, by this, its position
180 I.C.}. Rep. 1962, p. 33. See also Arbitral Award of the King of Spain, I.C.}.
Rep. 1960, p. 213. Note also Charpentier, "La reconnaissance est la preuve de
l'opposabilite du titre adverse" (La Reconnaissance internationale et l'Evolution du Droit des Gens (1956), p. 79).
181 See Bowett, Ope cit.; Macgibbon, "Estoppel in International Law" (1958),
7 I.C.L.Q., p. 468; Dominice, Ope cit.; Temple of Preah Vihear, Ope cit., p. 32;
Continental Shelf Cases, Ope cit.; Award in the Boundary Arbitration between
Argentine and Chile, Ope cit.
182 See nne 102-106, ante; Bowett, Ope cit., pp. 193, 194.
183 Temple Case, p. 64.
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relative to that. of the Philippines could be said to have changed to
the former State's detriment. In the same way, in the Eastern Greenland situation, the Norwegian actions in entering into certain bIlateral
treaties with Denmark could be said to have reassured Denmark that
its sovereignty over Greenland was secure from Norwegian claims.
It is submitted, moreover, that a title, even a relative one, gained by
means of recognition or estoppel is not subject to the rule which
applies to acquisition of title by prescription that the exercise of State
authority must be titre de souverain; in fact the very estoppel might
operate to prevent a State from claiming that its adversary was not
exercising State authority as a sovereign.

a

10. Did Britain obtain title by virtue of the abandonment of any rights
which the Sultanate of Sulu might once' have had?-There does not
appear to be much authority in international jurisprudence on abandonment of rights over territory. Oppenheim states:~'Dereliction

as a mode of losing territory corresponds to occupation as
a mode of acquiring it. Dereliction frees a territory from the sovereignty
of the present owner-State. It is effected through the owner-State completely abandoning territory with the intention of withdrawing from it
for ever, thus relinquishing sovereignty over it."[18 4 1

The examples which are generally quoted in this context, namely,
the disputes over St. Lucia and over the Falkland Islands, are not
really relevant to the Sabah situation as in these examples the
"abandonment" was forced on the former occupying State whereas,
here, the Sultanate of Sulu initially voluntarily withdrew his territorial jurisdiction.
Nevertheless, it could be argued that the lack of official protest or
any other activity by the Sultanate for over 60 years, as opposed to
agitation by the private heirs, might constitute evidence of abandonTIlent such as could give Britain the right to claim a title based on
historical consolidation, always on the assumption that the activities
of the North Borneo Company could be equated with State acts
performed titre de souverain. In the view of Fitzmaurice:-

a

"The prescriptive title arises from the gradual change in the quality of
these acts, or of this poss.ession, produced by the combined effect of
lapse of time and inact,ion or silence by the original sovereign. It is
this last factor-tacit acquiescence amounting to a surrender of the
title-that is the real and proximate cause of the change of
sovereignty." [185]

11. Is the Philippines bound, in respect of its claim to Sabah, by the
acts of its p,redecessors in sovereignty?-Thus far we have assumed
that the acts of its predecessors in territorial sovereignty, namely, Spain
184 Oppenheim, op. cit., pp. 579-80; see also Hall, Ope cit. (8th ed.), pp. 140-2;
Brownlie, op. cit., pp. 135-6; Smith, op. cit., vol. II, pp. 73-83; Clipperton
Island Arbitration (1932), 26 A.J.I.L. 390; Fitzmaurice, "Law and Procedure
of the International Court of Justice 1951-4" (1955-6), 32 B.Y.I.L., pp. 66-9.
185 Fitzmaurice, .op. cit., p. 32 n.
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until 1898 and the United States until 1946, are irrelevant to the
current claim by .the Philippines to be the territorial sovereign of
Sabah. This has certainly been the attitude taken by Philippine spokesnlen. In referring to the Protocol of 1885 whereby Spain renounced,
vis-a-vis the British Government, all clainls of sovereignty to the territories on the mainland of Borneo which Sulu nlight have had, Alafriz
relnarked:"The ease with which Spain gave up its claim should not be surprising;
Spain could scarcely be averse to parting with what lit never had."[186]

In the General Assembly debate of October 1968 the Philippine representative said:"Moreover, a statement by the United States in a convention in which
the Sultan of Sulu was not a party signatory could not have bound the
Sultan or the Philippines as successor to the Sultan."[187]

The Republic of the Philippines is in effect the heir to t\VO separate
lines of succession; first, that which conferred its own territorial
sovereignty, namely, the relinquishnlent of United States' sovereignty
on 4 July 1946,[188] and, earlier, the cession to the United States on
10 December 1898 of Spanish sovereignty; [l~H] secondly, that \vhich
conferred its claiIn to territorial sovereignty over Sabah, nanlely, the
cession of 12 September 1962 by the Sultan of Sulu.
These two elements in the "split personality" of the Philippines nlust
be kept separate. In claiming to be the territorial sovereign of Sabah
the Philippines is relying on the succession fronl the Sultanate of Sulu.
Neither Spain (after 1885) nor the United States claiIned sovereignty
over North Borneo while they were the territorial sovereigns of the
Philippines ,and thus any acts either of abandonnlent or recognition
which these States might have carried out in respect of the area in
dispute were res inter alios acta as regards the Sultanate of Sulu and,
therefore, as regards the rights and obligations transferred by this
entity to the Republic of the Philippines in 1962. The Republic of the
Philippines received \vith this cession \vhatever rights and obligations
Sulu might have had at the tinle of the cession. If this inheritance
conflicts with the inheritance received fronl the United States and
Spain it is submitted that the former should prevail and that the latter
cannot be used to cut down the extent of the former.
Finally, the argument that, because a dispositive or "real" treaty
such as a treaty of cession or a boundary treaty binds successor
States, [190] the Republic of the Philippines is, therefore, bound by the
186
187
188
189
190

I

Alafriz, op. cit., p. 98.
A/PV 107, pp. 93-5.
See (1947), 7 United Nations Treaty Series 4.
See 90 B.F.S.P. 382.
See de Muralt, The Problem of State Succession with regard to Treaties
(1953), p. 47; McNair, The Law of Treaties (1961), pp. 656-7; O'Connell,
The Law of State Succession (1956), pp. 49-51.
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Protocol of 1885 and the Anglo-U.S. Boundary Convention of 1930, is
not sound. In art. III of the Protocol of 1885 Spain did not renounce
sovereignty but only "claims of sovereignty" over North Borneo, while
the 1930 Convention recorded simply that "the State of North Borneo"
was "under British protection".
12. What would be the critical date in the dispute?-Although the
Sabah dispute has not yet been referred to an international tribunal,
it is necessary, in considering the legal position, to determine the likely
"critical date" in the dispute. The critical date has been concisely
defined as "the point of time falling at the end of a period within which
the material facts of a dispute are said to have occurred".[191]
There are several ways in which the selection of the critical date
is crucial to a territorial dispute. In the Minquiers and Ecrehos Case
before the International Court of Justice in 1953 the United Kingdom
Counsel, Sir Gerald Fitzmaurice, said:"The whole point, the whole raison d'etre of the critical date rule is, in
effect, that !time is deemed to stop at that date. Nothing that happens.
afterwards can operate to change the situation that then existed. Whatever that situation was, it is deemed in law still to exist; and the rights.
of the Parties are governed by it."[192]

Secondly, the critical date fixes what particular rules of international
law should govern the acquisition of territory under the doctrine of the
intertemporal law whereby events must be assessed according to the
rules of international law valid at the time the events occurred.[193]
Thirdly, the critical date operates to terminate the period during
which title might have been acquired by prescription or historical
consolidation or estoppel. Fitzmaurice has explained the significance
of this aspect of the critical date doctrine which is particularly relevant
to the Sabah dispute:'It is evident that where a country's claim to certain terliitory depends.
on proving the acquisition of title by prescriptive means of some kind,
the later the critical date is put, the greater the chances of establishing
title on that basis. Per contra, for the claim of the other party in such
a case, based mainly on prior right of some kind, an earlier date may
well be advantageous."I194]

In the Sabah dispute, the Philippine Government would clearly
wish to put the critical date as early as possible, probably 22 January
1878, thereby excluding from consideration the activities of British
interests in the area since that date. The Malaysian Government, on
the other hand, would wish to put the critical date as late as possible,
perhaps even as late as the entry into force of the recent Philippine
Act which assumes that Philippine sovereignty extends to Sabah.
191 Goldie, "The Critical Date" (1963), 12 I.C.L.Q. 1251.
192 Pleadings, vol. II, p. 64. See also Fitzmaurice, ""The Law and Procedure of
the International Court of Justice, 1951-4" (1955-6), 32 B.Y.I.L. 20.
193 On this see the Island of Palmas Arbitration (1928), 22A.J.I.L., pp. 867,.
883-4; Jennings, 0p. cit., pp. 28-31.
194 Fitzmaurice, op. cit., p. 21.
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Fitzmaurice has listed the main possibilities for the fixing of a
critical date:
"( i) the date of the commencement of the dispute;

(ii) the date (not necessarily the same as in (i» when the challenging
or plaintiff State first makes a definite claim to the territory;
(iii) the date, which again mayor may not coincide with one of the
foregoing, when the dispute 'crystallized' into a definite issue between
parties as to territorial sovereignty;
(iv) the date when one of the parties proposes and, so far as lies
within its power, takes active steps to init,iate a procedure for the
settlement of the dispute, such as negotiations, conciliation, mediation,
reference to, or use of, the machinery of an international organization,
or other means falling short of arbitration or judicial settlement;
(v) the date on which any of these procedures is actually resorted to
and employed;
(vi) the date on which, all else failing, the matter is proposed to be or
is referred to arbitration or judicial settlement."[195]

The first point to make about the critical date in the Sabah dispute
is that it probably cannot be placed earlier than the date on ,vhich,
according to the Philippine case, the Philippine Republic took over
the rights of the Sultanate of Sulu, or, as the Philippine spokesman in
the General Assembly in October 1968 put it: "the cession of Sabah
to the Republic of the Philippines." [lHG] This is clain1ed to have
occurred on 12 September 1962.[197] Prior to this there could not
have been any dispute in existence bet,veen the Philippines and the
United Kingdom over North Borneo because, according to the
Philippine case itself, the ten'itory ,vas not under Philippine
sovereignty at all but under that of the Sultanate. There seems to be
little or no authority on \vhether a State which inherits a territorial
claim by virtue of a cession can clain1 a critical date earlier than the
cession itself.
Fitzmaurice has considered the problen1 of the critical date in
disputes involving prescription. As he points out, in these cases the
date must not be set so early that no prescriptive title could ever
arise. Thus, in the Sabah dispute, it would be inequitable for the
critical date to be set in 1878 because that part of the United
Kingdom's case based on unchallenged occupation ,vould fail in linzine.
Fitzmaurice concludes that the prescriptive process can be halted in
the last resort only by two things, "physical reaction, or a proposal for
settlement by reference to some international procedure ... ".[198]
As the first official claim by the Philippine Governn1ent to have
sovereignty over the territory in dispute was put for\vard in its Note
to the United Kingdom Ambassador of 22 June 1962, it is subn1itted
that the critical date cannot be earlier t~an this, leaving aside for the
moment the question of the date of transfer of Sulu rights to the
Philippines. In the Note the Philippine spokesman stated:195
196
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Fitzmaurice, Ope cit., pp. 23, 24.
A/PV. 1707, p. 1107.
See D. 166, ante.
Fitzmaurice, Ope cit., p. 33.

152

AUSTRALIAN INTERNATIONAL LAW

". . . I would request you to convey to Her Majesty's Government the
desire of the Philippine Government to have conversations started
either in Manila or in London between representatives of our two
Governments in order that the matter of ownership, sovereignty and
jurisdiction and all other relevant points at issue in the North Borneo
question may be fully discuss·ed."[199l

In accordance with the conclusion of Fitzlnaurice set out above, it
is submitted that the critical date in the Sabah dispute would have
been the date of this first official protest, but because at that time the
Sultan of Sulu had not yet purported to transfer his rights over Sabah
to the Republic of the Philippines, the critical date cannot be set
earlier than 12 September 1962.
Conclusion
Despite the vigour and superficial plausibility of the arguments of
the Philippine Gover~nlent, it is submitted that if its challenge to
test the claim before the International Court of Justice were accepted
by :rvlalaysia the claim would fail. Its main weakness is that it relies
implicitly on a succession of rights from the Sultanate of Sulu. Therefore the Philippine claim to Sabah is only as strong as was the claim
of the Sultanate and we have seen that in several respects, particularly
in the lack of protest by this entity against British rule, its case to be
restored to its one.:.time "dominions" was weak indeed. Moreover, it is
dubious in the extreme whether this entity survived long enough for
whatever rights it had to be effectively bequeathed to the Republic
of the Philippines by means of a cession in 1962. The resurrection of
a Sultan for the purposes of creating the dispute was little more than
a bizarre necessity forced on the Philippine Government by its commendable wish to conduct its case according to the formal rules of
international law. [200] The difficulties of proof needed to establish the
alleged facts on which the claim relies are also formidable.
The discussion above, however, may have shown that British title
to the territory was not as strong as may have been generally thought
among the public and even, perhaps, among certain unsophisticated
circles in the Foreign and Colonial Offices. The ghosts of Gladstone and
Granville might have appeared to haunt those responsible for advising
the United Kingdom Government and caused them to wonder how
many more legal skeletons from Britain's days of reluctant imperial
acquisition might be hidden in the pages of the Confidential Print.

199 Contemporary Practice of the U.K. in the Field of International Law (1962),
p. 177.
200 "To give semblance of legality to the transfer of sovereignty", as Sumalong
stated to the Senate of the Philippines: see (1963), 2 Philippine International
Law Journal, p. 9.

