THE CONTENT OF NATIVE TITLE
John Basten QC*
An examination of the role of traditional laws and customs and the identification of the content of
native title is conducted. It is suggested that Ward is not necessarily inconsistent with the degree
of full ownership found in Mabo No 2, and that the particularisation of native title rights and
interests is not necessarily destructive of native title. Such particularisation serves the purpose of
identifying the degree of extinguishment and compensation, and enabling the determination of
whether an act is a future act. It is observed that exhaustive or comprehensive listing of rights and
interests may mislead. A native title determination, being abstract in nature, is not conducive to a
precise identification of rights. Absolute clarity about the content of native title may only come
about with the resolution of a particular dispute.

1.

AN HISTORICAL CONTEXT

Identifying the content of native title involves no more, and no less, than an analysis of the
relationship between particular indigenous peoples or indigenous communities and identifiable
areas of land. This exercise is not a novel enterprise for the law. In a past era, it was an inevitable
part of colonial administration. Broadly speaking, the acquisition of colonies was not advanced by
the destruction of colonial people or their social systems, nor by the creation of anarchy. Nor
could an indigenous social system be effectively administered without some understanding of its
internal operation. As a result, English lawyers have long been required to come to grips with
systems of landholding which did not conform to principles of property ownership as understood
in English common law.
The pragmatic emphasis given by the common law to the fact of possession was not ill-suited to
this exercise. However, a significant conceptual leap was required by the primary emphasis given
under the common law to the relationship between an individual and a precisely defined area of
land, being a concept often at variance with indigenous understandings of relationship with land,
which were based upon collective ownership by communities. It was an important conclusion of
Sir Henry Maine's classic text Ancient Law, published in 1861, that communal ownership involved
a form of proprietary interest in land recognisable by the common law. Over the last century,
much classical anthropology has been devoted to the identification of coherent and rational
systems of social organization which identify people with particular areas of land.1 This
understanding is clearly reflected in decisions in the Privy Council, including Amodu Tijani v
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Secretary, Southern Nigeria2 where Viscount Haldane observed, in a passage quoted by Brennan J
in Mabo v Queensland [No. 2]:3
The title, such as it is, may not be that of the individual, as in this country it nearly always
is in some form, but may be that of a community.
That understanding, now reflected in the Native Title Act 1993 (Cth),4 is an accepted part of our
jurisprudence.5
Furthermore, the recognition of difference has led to repeated warnings, particularly in the High
Court, that conceptual assumptions underlying the common law should not be used as a
framework into which traditional indigenous concepts must be forced.
Although a decade has now passed since the judgment of the High Court was handed down in
Mabo [No. 2], courts and lawyers still struggle to define the content of native title. There are
political and strategic reasons which partly explain the lack of progress, but the following
comments focus on certain legal tensions.
2.

ROLE OF TRADITIONAL LAWS AND CUSTOMS

When attention is turned to the two stage process of identifying native title rights and interests
explained in Ward, further difficulties arise, but they are difficulties which were recognised, at
least in passing, in the majority judgments.6 The first stage of the process requires identification of
the connection of Aboriginal people with particular land, under traditional laws and customs. The
relationship of Indigenous people to particular areas of land must first be identified in accordance
with those traditions. That is necessary, the Court has said on more than one occasion, because the
rights and interests in question do not arise under the common law, or pursuant to grants made by
the government, whether pursuant to statute or otherwise.
The starting point of this inquiry has been trenchantly criticised, particularly by Noel Pearson.7
That critique finds support in the judgment of Toohey J in Mabo [No. 2] in a discussion of the
requirements of proof of the existence of traditional title, which concludes in the following terms:8
There must, of course, be a society sufficiently organised to create and sustain rights and
duties, but there is no separate requirement to prove the kind of society, beyond proof that
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presence on land was part of a functioning system. It follows from this discussion that
requirements that aboriginal interests be proprietary or part of a certain kind of system of
rules are not relevant to proof of traditional title.
It is the fact of the presence of indigenous inhabitants on acquired land which precludes
proprietary title in the Crown and which excites the need for protection of rights.
Presence would be insufficient to establish title if it was coincidental only or truly
random, having no connection with or meaning in relation to a society's economic,
cultural or religious life. It is presences amounting to occupancy which is the foundation
of the title and which attacks protection, and it is that which must be proved to establish
title. Thus traditional title is rooted in physical presence.9
The result of that approach should be, absent any level of abandonment or extinguishment, to
provide a full beneficial ownership of the land by the native title holders, without detailed analysis
of the content of traditional laws and customs.
As a matter of principle, there is much to be said for that view. It should have been adopted or
imposed by the British Parliament at the time sovereignty was asserted over the land and waters
which made up the various Australian colonies. It should further have been recognised at that time
that native title, although not an estate held from the Crown, would be “protected by the common
law as Crown tenures are protected against impairment by subsequent Crown grant.”10 However,
that did not happen and, native title only being properly recognised under Australian law in 1992,
after some 200 years of destruction and dispossession of Indigenous communities, there are
relatively few who will now benefit from such an approach. However, some will: the people of
Mer were amongst them, despite the fact that the findings of the trial judge provided an
unpromising basis for the Court's order. Land ownership, according to Meriam laws and customs,
was not based on “public or general community ownership” but involved individual or group
landholding.11 By contrast, the “obvious example of the kind of traditional native title which was
assumed to be recognised and protected under the law of a British Colony”, in Amodu Tijani, was
the communal right of occupation and use of large tracts of uncultivated land or water.12
Nevertheless, following this line of authority, the High Court transformed the factual matrix of
group and individual rights into a right of exclusive possession vested in the Meriam people as a
community.
There is no reason why a similar result would not be achieved on mainland Australian where a
traditional community established, in fact, exclusive occupation of an area of land. Some inquiry
might be necessary into the traditions of the community, both in order to describe its identity or
membership,13 and the boundaries of the land in question.
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Subject to the question of ownership of minerals and petroleum, to which reference is made below,
there is nothing in Western Australia v Ward14 which is necessarily inconsistent with this
approach. Ward was not, in the High Court, a case about the content of native title or connection
with particular land or waters: it was largely a case about extinguishment, because in almost every
area, there had been acts which might have extinguished, in part or in whole, any existing native
title. Accordingly, care must be taken in treating comments made in this context as inconsistent
with the approach adopted in Mabo [No. 2].
What is more problematic is that the NTA speaks of “rights and interests” that are “possessed
under” traditional laws and customs, “by which” Indigenous people have a “connection” with
particular land or waters. In Ward, the majority returned to the concept of connection in the
following passage:15
As is now well recognised, the connection which Aboriginal peoples have with 'country'
is essentially spiritual. In Milirrpum v Nabalco Pty Ltd Blackburn J said that:16
The fundamental truth about the aboriginal's relationship to the land is that
whatever else it is, it is a religious relationship. … There is an unquestioned
scheme of things in which the spirit ancestors, the people of the clan, particular
land and everything that exists on and in it, are organic parts of one indissoluble
whole.
It is a relationship which sometimes is spoken of as having to care for, and being able to
'speak for', country. 'Speaking for' country is bound up with the idea, at least in some
circumstances, others should ask for permission to enter upon country or use it or enjoy
its resources. But to focus only on the requirement that others seek permission for some
activities would oversimplify the nature of the connection that the phrase seeks to
capture. The difficulty of expressing a relationship between a community or group of
Aboriginal people and the land in terms of rights and interests is evident. Yet that is
required by the NTA. The spiritual or religious is translated into the legal. This requires
the fragmentation of an integrated view of the ordering of affairs into rights and interests
which are considered apart from the duties and obligations which go with them.
Their Honours might have added that the need to seek permission is not merely a matter of
obligation, but reflects customary respect for the Beings which inhabit the country and, in
pragmatic terms, the importance of being warned as to dangers known to the custodians.
Because Ward was not ultimately a case about connection, the majority did not address in terms
the extent to which the partial destruction of traditional law and custom might affect the rights and
interests to which they give rise.17 The tension which arises in this respect is inherent in the
principle that “native title has its origins in and is given its content by” traditional laws and
customs.18 Those traditional laws and customs provide the basis of a social order pursuant to
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which relations between Aboriginal people were governed, prior to the acquisition of British
sovereignty. It has long been accepted that there is no Aboriginal nation which can make a claim
to sovereignty over the Australian continent,19 but the recognition of rights in relation to land,
derived from a system of traditional law and custom, suggests that such traditional systems may
themselves be capable of recognition and demand protection under the general law. That question
was raised, perhaps obliquely, in Ward by assertion of a right to maintain, protect and prevent the
misuse of cultural knowledge. The majority held that such a right did not fall within the scope of
s 223 of the NTA,20 Kirby J took a broader view of the scope of the NTA and the logic by which
such a right might be recognised and protected.21

3.

APPROPRIATE DESCRIPTION OF NATIVE TITLE

The majority judgment in Ward is widely understood as requiring courts making a determination
of native title to isolate and particularise the native title rights and interests derived from traditional
law and custom which remain for recognition by the general law.
A number of comments may be made about the approach adopted by the High Court in this
respect. First, immediately a question of extinguishment arises, the native title is likely to be less
than a right of possession, occupation, use and enjoyment, as against the whole world. The Court
pointed out that, in this situation, it is not helpful to seek to breakdown the portmanteau phrase
into its constituent elements.22 The relevant passage reads as follows:23
Where, as was the case here in relation to some parts of the claim area , native title rights
and interests that are found to exist do not amount to a right, as against the whole world,
to possession, occupation, use and enjoyment of land or waters, it will seldom be
appropriate, or sufficient, to express the nature and extent of the relevant native title
rights and interests by using those terms.
Secondly, their Honours made the point that that concept is directed to control of access to land
and use of resources. Their Honours noted:24
… there may be several kinds of rights and interests in relation to land that exist under
traditional law and custom. Not all of those rights and interests may be capable of full or
accurate expression as rights to control what others may do on or with the land.
The truth of the last statement is undoubted: the problem it raises, however, which the Court did
not pursue, is how to translate such elements into rights and interests which may be recognised by
the common law.
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This form of analysis, however incomplete in its present terms, is by no means destructive of
native title. In order to appreciate why this is so, it is necessary to consider the reasons for defining
the content of native title. These are threefold: first, there is a need to identify what native title
remains after there has been some level of extinguishment; secondly, when any part of the native
title is lost, it may be necessary to put a value on that which has been lost, for the purposes of
compensation; and, thirdly, it may be necessary to identify the content in order to determine
whether an act is a future act because it affects the existence, enjoyment or exercise of native title
rights and interests. The third of these purposes, which will be of importance after a determination
has been made in which the content of the title is defined, allows consideration of each respect in
which the content is important.
An act having any legal consequence may be an act affecting native title, if it satisfies the
definition in s 227. That provision states:
An act affects native title if it extinguishes the native title rights and interests or if it is
otherwise wholly or party inconsistent with their continued existence, enjoyment or
exercise.
The recognition by the Court that a spiritual connection is at the heart of the traditional
relationship to land and that the spiritual or religious must be translated into the legal,25 makes it
important to seek to reflect that aspect of the relationship in the native title rights and interests
identified in the determination. To that end, Olney J in Hayes v Northern Territory26 accepted that
a determination should properly include:
The right to protect places and areas of importance in or on the land and waters within the
determination area, and
The right to manage the spiritual forces and to safeguard the cultural knowledge
associated with the land and waters of their respective estates within the determination
area.
Once such rights are acknowledged, any significant interference with land or waters subject to
native title will properly be understood as being at last partly inconsistent with a continued
enjoyment of native title in relation to the area. That is because such acts would impinge upon the
integrity of the spiritual connection with the area. Such an act would be a act affecting native title
in relation to the land or waters, to an extent, and would therefore be a “future act”.27
It is important to note that the nature of the rights and interests in question need not be such as to
constitute proprietary interests in land under the general law. In Yanner v Eaton28 the Court
quoted with approval the following comment by Professor Kevin Gray in relation to the concept of
“property” as an analytical tool of the common law.
An extensive frame of reference is created by the notion that 'property' consists primarily
in control over access. Much of our false thinking about property stems from the residual
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perception that 'property' is itself a thing or resource rather than a legally endorsed
concentration of power over things and resources. 29
Further, as the Court noted in Ward:30
It is wrong to see Aboriginal connection with land as reflected only in concepts of control
of access to it. … To impose common law concepts of property on peoples and systems
which saw the relationship between the community and the land very differently from the
common lawyer.
It is worth recalling in this context the passage in the judgment of Brennan J in Mabo [No. 2]
concerning protection and enforcement of rights and interests which are dependent on a communal
native title.31
A sub-group or individual asserting a native title dependent on a communal native title
has a sufficient interest to sue to enforce or protect the communal title.
In the footnote to that sentence, his Honour referred to classic authorities on standing, namely
Australian Conservation Foundation v The Commonwealth32 and Onus v Alcoa of Australia Ltd.33
Among the passages referred to in the footnote are those which note that it is not necessary for a
person to have a private legal right in order to invoke the legal powers of a court, so long as the
person has a special interest in the subject-matter of the litigation. In Onus it was found sufficient
that a community of Aboriginal people sought to protect relics of their ancestors' occupation of an
area, which possessed cultural and spiritual significance for the community. As succinctly stated
by Mason J:34
The relics here have great cultural and spiritual significance for the Gournditch-jmara
community. The members of that community are the guardians of the relics according to
their laws and customs and they use the relics.
Thus, any interest, material or otherwise, which would give a native title holder standing to take
proceedings to protect the area against any action taken in contravention of the law should be seen
as a sufficient interest to be recorded as a native title right in relation to the particular land or
waters. These will be amongst the “several kinds of rights and interests in relation to land that
exists under traditional law and custom.”35
4.

REFERENCE TO POSSESSION

With these considerations in mind, it is arguable that too much weight is commonly placed upon
the need to identify “possession” of land as a native title right. Albeit in dissent, McHugh J in
29
30
31
32
33
34
35

K. Gray, “Property in Thin Air”, (1991) 50 Camb LJ 252 at 299.
At [2002] HCA 28, (8 Aug 2002)[90].
(1991-1992)175 CLR at 62.2.
(1980) 146 CLR 493.
(1981) 149 CLR 27.
Ibid at 43.5.
At [95].

232

Articles

(2002) 21 AMPLJ

Ward expressed a degree of discomfort with the concept of “non-exclusive possession” which he
described as a “self-contradictory term”.36 That was said in a context in which his Honour
acknowledged the possibility under the general law of joint possession, but not of separate but
temporally co-existing rights of possession in different parties with different interests. However,
that approach appears to be inconsistent with the majority view which prevailed in Wik and which
is expressly preserved37 by the NTA as amended in 1998.38 McHugh J was content with the
concept of “non-exclusive occupation” and, presumably, with a legal right to non-exclusive
occupation. Whether that right is described as “possession” or not may determine little more than
whether the native title holder, or the pastoralist, or neither, has a right to bring proceedings in
trespass to exclude from the land any third party. However, the existence of such rights may, in
procedural terms, be of limited importance. It is likely that most relief which might be sought by
native title holders could be reflected in the grant of an injunction or the payment of damages for
unlawful activities on land or waters subject to native title. It is likely that a native title holder
would have standing to obtain such a remedy without having to establish an interest in possession
sufficient to found a claim in trespass to land.
There remains, of course, a substantive issue, namely whether the native title interest in relation to
land is itself a sufficient reason to exclude a particular person from the land or to prevent him or
her taking its resources. For example, where a pastoral lease has been granted over land, the
existence of native title may mean that a kangaroo shooter is not able to come onto the land
without permission from both the pastoralist and the native title holders.
Questions of specific entitlement are not answered by the judgments in Ward: nor should one
assume that, even where native title is not an exclusive interest in land, rights to undertake quite
specific activities must be exhaustively identified. The entitlement of native title holders to use
and enjoy land and waters is not susceptible to such definition. As recognised by Beaumont and
von Doussa JJ in the Full Court in reference to exclusive rights, it would be “an impossible task …
to specify every kind of use or enjoyment that might flow from the existence of that native title.”39
For example, native title may encompass an entitlement to have access to the land, to move around
the land, to hunt, prepare, consume and use animals such as kangaroo, euro, rock wallaby, emu,
perentie, goanna, lizards, echidna, bush turkey and rabbits. It may include the right to gather and
use plants as food, as bush medicine, as wild tobacco, and the products of plants such as resin for
the manufacture of implements or weapons. It may include the right of access to and use of water
found in soakages, rockholes, waterholes and springs, and to gather and use timber, stone and
ochre from the land. The uses may be extensive and various. Access may be subject to restrictions
in accordance with traditional laws and customs. It may include the right to conduct religious
activities, initiation ceremonies, higher order men’s ritual, women’s ceremonies, and funerary
ceremonies, including the right to invite other people to be present at and to participate at such
ceremonies. Native title holders may be entitled to hold meetings on the land, to gather together
and to invite others to meet with them. Native title may include rights to participate in cultural
practices on the land relating to birth and death, to teach on the land the physical and spiritual
36
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attributes of places, to travel over the land and to stay on the land for the purpose of imparting
knowledge of the physical and spiritual attributes of places to young people and other people
entitled to receive such knowledge in accordance with traditional laws and customs.40
But comprehensive listing of such rights should not be rejected merely because it is an impossible
task: it should be avoided because it is likely to be a misleading exercise. As Hal Wootten has
argued:41
To describe Aboriginal rights in land without reference to the system of native custom to
which they belong would be … misleading, and would be likely to lead in the long run to
dealing with those rights not only as if they were frozen in their current form, but as
though they were similar sounding rights under the general Australian law. Every
determination of rights and interests under native title should, as part of the description of
the rights and interests, refer to the system of customary law under which they exist and
which defines, and under which they may evolve … .
That approach is entirely consistent with the approach adopted by the High Court in Ward; it
should not be dismissed because it does not find its origin in s 225 of the NTA.
5.

OWNERSHIP OF MINERALS

It was noted above that the Court cast doubt on terminology reflective of a freehold grant in
circumstances where the right “as against the whole world” did not exist.
As suggested above, this does not suggest that such terminology is not appropriate in the case of
native title amounting to exclusive possession. However, when considering minerals and
petroleum, the Court asserted that no relevant native title right or interest arose, without
distinguishing between areas where extinguishment was absent and areas where there was partial
extinguishment.42 That was because there was said to be “no evidence of any traditional
Aboriginal law, custom or use relating to” petroleum or minerals. Accordingly, it was held that no
relevant native title right or interest in petroleum or minerals was established.
This passage could be seen as inconsistent with the general approach to the establishment of the
content of native title, which did not require use of particular resources or physical presence on
particular portions of the land, a view of native title which allowed for the preservation and
conservation of areas of land by exclusion from use, and for the continuation of a sufficient
connection with land or waters to which access was not immediately practicable.
However, the inconsistency may be more apparent than real. First, the Court was considering
“ownership” of minerals and petroleum, not exploitation of those resources. Thus, it was not in
40
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that passage considering intrusive activities such as mining and drilling. Secondly, it is clear that
their Honours were not considering minerals or petroleum as part of the land or waters as such, but
as severable elements. The comments thus appear to be addressed to the question whether
traditional law had a concept of severing and removing elements of the land for specific purposes.

6.

RIGHTS AND ACTIVITIES

In relation to rights and interests arising under the general law, it is clear that the only
circumstance in which extinguishment would arise from activities carried out on land, rather than
from the grant of a right to carry out an activity, is where the right does not crystallise with respect
to a particular area of land until it is carried out.43 The exercise of a right (or obligation) to
establish a homestead might give rise to extinguishment over the land covered by the building and
curtilage, though not over the remainder of a pastoral lease. Similarly, where, by construction of a
public work on Crown land, the government creates in itself a full beneficial interest in the land,44
extinguishment will occur as a result of a statutory authority providing the basis for the activity,
giving rise to extinguishment, but the area being identified only when the power is exercised.
In this context, the Court was at pains to emphasise that extinguishment of one set of rights occurs
as a result of inconsistency with another. In neither case is one looking at activities as such.
It would be curious if any different conclusion were reached with respect to the activities of native
title holders. In this regard it is helpful to return to the discussion of occupation as a demonstration
of traditional title.
It is clear from the passage in the judgment of Toohey J referred to above, that his Honour did not
think that the bald fact of occupation at some particular time would be sufficient to establish native
title, absent a connection between a traditional society and the land being given meaning, in
accordance with its customs. In this context, the majority in Ward stated:45
The fact of occupation, taken by itself, says nothing of what traditional law or custom
provided. Standing alone, the fact of occupation is an insufficient basis for concluding
that there was what the primary judge referred to as 'communal title in respect of the
claim are' or a right of occupation of it. If, as seems probable, those expressions are
intended to convey the assertion of rights of control over land, rights of that kind would
flow not from the fact of occupation, but from that aspect of the relationship with land
which is encapsulated with the assertion of a right to speak for country.
This qualification is important, because even within a small community rights to speak for country
may be vested in different groups for different purposes and in relation to different areas of land.
Where native title is found to exist in the present, one is more interested in the identification of the
relevant communities now, than at the date of acquisition of sovereignty by the Crown. That is
because any persons now wishing to enter upon particular lands will need to know from whom

43
44
45

See [149] and [150].
See [151].
At [93].

(2002) 21 AMPLJ

The Content of Native Title

235

they should seek permission.46 Thus, if the fact of occupation is not critical, and recent use of land
or waters is not essential,47 it is likely that an activity on land will not in itself constitute a “right”
but may, rather, provide evidence of continued exercise (and therefore existence) of rights in
circumstances where there is also evidence as to the legitimacy, manner of exercise and constraints
upon the activity, in accordance with tradition. 48 Generally speaking, the terminology of the NTA
is entirely consistent with the distinction between the carrying out of an activity and a right to
carry out, or an interest in carrying out, that activity.49

7.

OTHER ISSUES

The purpose of the foregoing comments is to seek to identify principles which might now be
derived from the judgments of the High Court in recent cases, and particularly Western Australia v
Ward, which elucidate the content of native title. There are various other specific matters
including the concept of a right to make decisions and the nature of rights in relation to water and
resources of the sea, which deserve careful consideration. Further, there is a closely related issue
concerning the manner of proof of native title rights and interests. In relation to sea rights, Ward
adds little to the discussion in The Commonwealth v Yarrmir. In relation to the latter point,
discussion seems premature until the Court hands down judgment in the matter of the Yorta Yorta
Aboriginal Community v State of Victoria.
It should also be noted that a native title determination, whilst requiring attention to specific acts of
past extinguishment, has some qualities of an abstract declaration. This aspect is not conducive to
a precise identification of rights. Greater clarity will arise in cases which focus on smaller areas of
land and waters, or which identify current conflicts. For example, what principles will be
identified when Aboriginal people seeking to live on pastoral lease land in times of drought find
themselves competing with stock for potable water? How will the native title rights to fish be
defined, when native title holders seek to exclude fishermen from areas with traditional fish traps
or where species on which they rely are severely depleted? Clarity about the content of a nonexclusive native title is likely to be achieved only in the resolution of such particular disputes.
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