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This article is about a fraternal club called the Ancient and Honorable Court of Dover. The first 
part of the article explains what the records of this court were and who was involved. The second 
part discusses the connections between these records and the famous fox case Pierson v. Post. 
Records like the records of the Ancient and Honorable Court of Dover are important to our 
ability to recognize a distinct genre of literary legal writing, which I will call “solemn foolery.” 
This term can be used to describe the dissent in Pierson v. Post, which shares some of the mock 
seriousness of a group like the Ancient and Honorable Court of Dover. However, part of the 
reason why we have been unable to process or understand the case properly can be explained by 
our lack of familiarity with this category. Hence, the purpose of the article is to explain what 
solemn foolery is and present an in-depth example, while at the same time showing how it is 
connected to what has always been taken to be a serious legal precedent and object of immense 
theoretical elaboration, Pierson v. Post. The argument is that we ignore solemn foolery at our 
peril, not just as a way of understanding the legal past but also the living past of famous legal 
cases, which share in its attributes. 
 

 

THE Ancient and Honorable Court of Dover was a fraternal club operating in New York City in 

the first half of the nineteenth century. It had connections to Freemasonry, that most famous of 

“Ancient and Honorable” associations and fit into a wider tradition of “Courts of Dover,” groups 

that gathered after the English institution of the judge and jury club to engage in political or legal 

debate.2 One Court of Dover described itself as organized for gentlemen “desirous of practicing 

as debaters, or obtaining experience as controversialists,” promising sessions that would be 

                                                
1 In addition to specific attributions in the footnotes, thanks are owed to Rene Milet, Kevin Butterfield, Lindsay 
Farmer, Chris Tomlins, Bob Gordon, Markus Dubber, Karen Cunningham and an anonymous referee. Error or 
omissions remain the author’s own.  
2 For one American’s description of an English judge and jury club, see “Etchings in England, by a Cosmopolitan, 
Letter X,” Atlas (Boston), 9 January 1846, column B.  It was advertised on Regent Street in London, open to the 
public for an evening’s entertainment, and set up just as the courts at Westminster Hall would be. 
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“much more attractive, entertaining, and instructive than those of any Court of Dover, which has 

ever been known in this city.”3 There had been convivial versions who met to drink and socialize 

(play games, tell stories, jokes, poems, and sing songs).4 One New York City newspaper 

advertised a special session of a Court of Dover that was to be convened at the wedding of its 

“high-sheriff,” where “the laws” would be executed “against a certain round of beef, two 

gammons, sundry bottles of wine, and several other articles which will then be brought forward 

for trial.”5 A series of hunting and fishing stories written by a lawyer-writer included a story in 

which one man takes offence at what another said and calls for a Court of Dover to be convened 

on the spot so that the charge and mock defence could be heard. Such shenanigans became part 

of the sport that the men were gathered together to enjoy in addition to their hunting and fishing 

(and drinking).6 

 

I came upon the records of this “Court” doing research on the famous fox case, Pierson v. Post. 

They were in the papers of one of the lawyers in the case, Nathan Sanford, who was from the 

part of Long Island were the case began.7 It is unclear what exactly Sanford’s connection to the 

group was. However, the book I am writing about the case emphasizes the mock dimensions of 

                                                
3 New York Herald, 17 April 1845. 
4 For example, see The American Magazine of Wit, a Collection of Anecdotes, Stories, and Narratives, Humorous, 
Marvelous, Witty, Queer, Remarkable, and Interesting, Partly Selected and Partly Original by a Judge of the 
Convivial Court of Dover aided by a Jury of Odd Fellows (New York: Printed by H.C. Southwick, 1808). This one 
traced itself back to 1763 but was no longer operating in 1808, although there was some hope expressed in the book 
that it would be revived. See 331-32. The image in Figure 5 is reproduced from this book. 
5 “Court of Dover,” New York Commercial Advertiser, 13 June 1808. I located this article using the database 
America’s Historical Newspapers. All other newspaper references were obtained using 19th Century U.S. 
Newspapers by Gale Cengage Learning. Thanks to my colleague Simon Stern for directing me to this source. 
 
6 See Frank Forester [i.e. Henry William Herbert] ed., Sporting Scenes and Sundry Sketches: Being the 
Miscellaneous Writings of J. Cyprus [i.e. William Post Hawes] (New York: Goulds, Bank & Co., 1842), 80-92.  
Hawes originally published the story in 1835.  See “Fire Island Ana – Ned Locus’ Journey to the Lanjan Empire,” 
American Monthly Magazine 6 (1835): 5-11. 
 
7 “Records of the Honorable and Ancient Court of Dover,” Nathan Sanford Papers SC14054, Folder 5, Manuscripts 
and Special Collections, New York State Library, Albany, New York. 
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the dissent once it reached the New York Supreme Court. It was written in a tongue-and-check 

style by the dissenting judge, Brockholst Livingston. On the one hand, even the most casual 

reader cannot fail to see the humor in this piece of writing, full of purple prose and hyperbolic 

speech.8 On the other, that is precisely what legal scholars have done for almost 200 years, 

failing to appreciate the comic dimensions of the case. This process of serious treatment, what 

we might call the “mandarization” of the case, started with James Kent in the 1820s, continued 

with Oliver Wendell Holmes Jr. in the late nineteenth century, and was carried on by other legal 

scholars into the twentieth and twenty-first centuries in their casebooks and scholarly writing.9 

The case has become a favorite for those who like to use it as an illustration of the superiority of 

clear rules over supposedly “fuzzy” standards. The majority judgment held that the person who 

actually gets their hands on the fox is the rightful owner of it (the so-called “capture rule”), 

whereas Livingston advocated in his dissent for the “hot pursuit” rule, i.e. the original pursuer 

has a property right that should not be interfered with, so long as a taking is imminent. I argue 

that the case does not actually illustrate very well the superiority of rules over standards and, 

moreover, that even if it did, scholars who focus on this are missing something very important in 

the decision, specifically, the tongue-in-cheek way that Livingston was responding to the 

elaborate treatment of a dispute over a 75¢ fox. Attaching hard and fast policies to rules in such 

circumstances is a mistake.10 What we need to do instead is appreciate that a text like this is 

fluid, moving, multi-faceted in the way that a literary text is, resisting a straightforward 

                                                
 
8 Pierson v. Post, 3 Cai. R. 175, 179-81, (N.Y. Sup. Ct.) (1805). 
 
9 See Angela Fernandez, “Fuzzy Rules & Clear Enough Standards: The Uses and Abuses of Pierson v. Post” in 
Focus Feature: Foxes, Seals, Whales and the Rule of Capture: Animals in the Law & Legal History (forthcoming 
University of Toronto Law Journal, 2013). 
10 For example, see James E. Krier, “Facts, Information, and the Newly Discovered Record in Pierson v. Post,” Law 
and History Review 27 (2009): 189-94 in Forum. Pierson v. Post: Capturing New Facts about the Fox, Law and 
History Review 27 (2009): 145-94, available at http://www.historycooperative.org/journals/lhr/27.1/krier.html.  
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interpretation.  In that sense, it is a puzzle or a “curiosity” and, as such, must be treated with care. 

There is a genre of curious legal writings that Pierson v. Post fits into.11 However, older 

collections of such works are generally content to simply list odd law-related anecdotes as a form 

of lawyerly entertainment or diversion, without seeking to place that behavior in any kind of 

larger conceptual or analytic framework.12 In this article, I seek to present the records of the 

Ancient and Honorable Court of Dover in such a way that it becomes clear why a larger view on 

phenomena like these records is necessary. Helpful here is a term that has been used in 

relationship to revels and masques at the English Inns of Court, “solemn foolery.”13 

 

This article consists of two parts. First, I begin with a description of the records of the Ancient 

and Honorable Court of Dover, a classic instance of lawyerly solemn foolery in early nineteenth 

century New York State. We will see that the solemn and serious treatment in these records 

actually becomes part of the silliness of the proceedings, amplifying and greatly assisting in 

giving them their grand and pompous tone. Yet, at the same time, for all of its foolery, something 

serious was afoot, serious in the sense that these actors took this group’s rituals very seriously, as 

the care taken in the records show, but also serious in the sense of having an impact on the world 

outside the group. So, we will see that the person appointed to prosecute the mock trial in this 

case went on to become a New York City prosecutor. Whatever consequences were attached to 

trial and possible conviction by the group (social and political) were real consequences. 

Evaluation of the President justifying changes to the group’s practices through the use of 
                                                
 
11 It was included in a collection by Franklin Fiske Heard, Curiosities of the Law Reporters (Boston, Mass.: Printed 
for W.S. Bartlett by Lee & Shepard, 1871), 158-62. 
 
12 For collections of this sort, see David Murray, Lawyers’ Merriments (Glasgow: J. MacLehose and Sons, 1912). 
 
13 The term comes from Philip J. Finkelpearl, John Marston of the Middle Temple: An Elizabethan Dramatist in His 
Social Setting (Cambridge, Mass.: Harvard University Press, 1969), 37. 
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elaborate legal form would be made by those in attendance, who might be in positions to hand 

out favors or withhold them based on the performance they witnessed. A good example of the 

reputational value of the mock trial is the case of the sixteenth-century French lawyer, 

Bartholomew Chassenée. Chassenée was appointed counsel to the rats of Autun and gained great 

credit for the vigorous way in which he defended them, raising a number of objections to their 

form of service. His defense helped establish his fame as a criminal lawyer and forensic orator 

and helped launch a very successful career at the bar.14 Yet the mock elements in the records of 

the Ancient and Honorable Court of Dover cannot be ignored – documents of appointment 

complete with signatures and seals, a law in foreign script, the law’s deliberately playful 

wording, the elaborate speech by the President explaining how the constitution of the court had 

indeed been altered hundreds of years previously by the enclosed law. These records are both 

solemn and silly, serious and playful. 

 

In the second part of the article, I explain the connection of the records of the Ancient and 

Honorable Court of Dover to Pierson v. Post. The reason for doing this is to demonstrate how in 

the same way that it might be difficult to appreciate the seriousness at work in the records of the 

Ancient and Honorable Court of Dover, legal scholars have failed to appreciate the foolish or the 

silly aspects of a legal text produced by the formal state law system, Pierson v. Post. It is as if we 

cannot quite process the idea that a legal decision which has played an important role in serious 

legal thought and operated as a precedent in the usual way could also have important playful 

dimensions, qualities that are on clear display in the records of the Ancient and Honorable Court 

of Dover. Such a court may well be thought of as what Peter Goodrich has called a “minor 

                                                
 
14 See Edward P. Evans, The Criminal Prosecution and Capital Punishment of Animals (London: William 
Heinemann, 1906), 18-21; Murray, Lawyers’ Merriments, 128. 
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jurisdiction” or a “minor jurisprudence,” one of the many that lost out to a state-centered 

conception of legal science and a monistic and unitary conception of law.15 In that sense, what I 

write about here can be thought of as “a history of the dark side of law, of its other scene, of that 

which it does not know.”16 What I want readers to appreciate, however, is that this unknown 

scene, or differently put, the law’s other self, is not secret or hidden. It is actually perfectly 

visible in a case like Pierson v. Post. However, we have failed to see it or to take it seriously, in 

part because we lack a context for understanding or processing such Court-of-Dover like 

phenomena, such solemn foolery. Contemporary early Americans, on the other hand, would not 

have found this confusing, puzzling, or odd, steeped as they were in “law minded” groups like 

the Ancient and Honorable Court of Dover and other clubical experiments.17 As a matter of 

popular culture, they appreciated how easily the seriousness of the law could be used to highlight 

and amplify serious silliness (or silly seriousness), as in a mock trial held by a fraternal order. 

And sometimes cases came to the law that deserved to be made fun of or ridiculed, which is 

precisely what Livingston did in his dissent in Pierson v. Post. Livingston would have felt 

perfectly at home in the Ancient and Honorable Court of Dover and the idea is that he brought 

some of that lawyerly playfulness to Pierson v. Post, a point which would mitigate against 

                                                
 
15 Peter Goodrich, The Laws of Love: A Brief Historical and Practical Manual (New York: Palgrave Macmillan, 
2006), 195.  See also Peter Goodrich, Law in the Courts of Love: Literature and Other Minor Jurisprudences (New 
York: Routledge, 1996). A list of these “minor jurisdictions” or “minor jurisprudences” would include the 
ecclesiastical courts where many of the famous animal trials took place. In addition to King’s courts and Church 
courts, Goodrich writes, there was “the Minstel’s Court of Tutbury, the Marshalsy, the court of the local landowner, 
the court of the specific locality or practice, of the forest, the sea, the mountains or even the carnival, the famous 
Court of Pipowders.” Goodrich, The Laws of Love, 11.   
16 Goodrich, Law in the Courts of Love, 3. 
17 See Kevin Butterfield, “The Right to be a Freemason,” Common-Place 12:1 October (2011), available at 
http://www.common-place.org/vol-12/no-01/butterfield/ (using the term “law minded,” citing to John Philip Reid). 
See generally, Roy V. Peel, The Political Clubs of New York City (New York: Ira J. Friedman, 1968). 
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turning that decision into a straightforwardly serious policy preference.18 We ignore solemn 

foolery at our peril, for ignoring it means failing to understand professional culture in-the-

making and its products – a failure that legal scholars in the twentieth century demonstrated 

again and again in relation to Pierson v Post. 

 

Description of the Records 

 

A: The Envelope 

 

The records of the Ancient and Honorable Court of Dover were kept in a “cover” or stampless 

envelope addressed to “George Davis Esq.[,] Deputy Collector[,] Customs House[,] New York”, 

with an indication that the letter was sent to Davis on a ship called the Switzerland  (see Figure 1 

below). 

                                                
18 See Andrea McDowell, “Legal Fictions in Pierson v. Post,” Michigan Law Review 105 (2007): 735-77, 768-69, 
outlining the ways in which the following economic analysis of the case goes wrong, including the problem of 
taking Livingston’s dissent at face value: Dhammika Dharmapala & Rohan Pitchford, “An Economic Analysis of 
‘Riding to Hounds’: Pierson v. Post Revisited,” Journal of Law, Economics, & Organization 18 (2002): 39-66. 
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Figure 1, “Records of the Honorable and Ancient Court of Dover,” Nathan Sanford Papers SC14054, 
Folder 5, Manuscripts and Special Collections, New York State Library, Albany, New York 
 

George Davis was a Republican politician in New York City. He was elected to the New York 

State Assembly from 1818-19, 1830-31, 1842-42, and was speaker of the house in 1831 and 

1843.19 His father, Matthew L. Davis, was a long-time associate of Aaron Burr’s and a 

prominent Tammany Hall figure, serving as Grand Sachem in 1814 and 1815 and a Sachem for 

some years after.20 George got his first position at the Custom House in 1831 and joined the 

                                                
 
19 http://politicalgraveyard.com/bio/davis4.html. 
20 The Tammany Society was originally a non-political fraternal order, separate from the political wing, Tammany 
Hall. Not every member of the order was a politician, a member of the party’s hierarchy or even a Democrat. Whigs, 
Republicans, and Know-Nothings belonged as late as 1858. See Jerome Mushkat, Tammany:The Evolution of a 
Political Machine, 1789-1865 (Syracuse, N.Y.: Syracuse University Press, 1971), 2-3. However, there was much 
overlap, as there was in the case of Matthew Davis. 
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Tammany Society in 1833.21 His father also held a position at the Custom House later in his life.  

One newspaper account reported that Matthew L. Davis had learned a trick from his son who 

avoided being removed from his office by refusing to open any letter of dismissal that might 

arrive. The father was reported to have said “No, Sir – I’ll be d –d if I leave the Custom House so 

long as I live!”22 He had a paralytic stroke not long after in 1848 and died at his son’s home in 

1850.23 Apparently, the tactic of refusing to open any letter of dismissal did not work for George 

Davis forever, as he is recorded as having left the Custom House in 1849. 

 

Davis was the Deputy Collector at the Custom House from 1838 to 1849.24 The ship Switzerland 

was a mail packet operating between London and Portsmouth and New York City starting in the 

fall of 1841.25 Hence, the records could only have been sent to Davis, as Deputy Collector, on 

the Switzerland sometime between 1841and 1849. The trial itself over which Davis presided as 

President of the Ancient and Honorable Court of Dover probably took place quite some time 

before. The back of the envelope recorded, in a different hand, the date 1834 (see Figure 2 

below). 

                                                
21 “Membership List” (1789-1924), Kilroe Collection, Rare Book and Manuscript Library, Columbia University, 
New York City, New York, 41 (Davis, George, May 6 1833) (hereafter “Membership List”).  
 
22 “The Custom House,” New York Herald, 9 August 1845. 
 
23 George H. Genzmer, “Matthew Livingston Davis” in Dictionary of American Biography Base Set (American 
Council of Learned Societies, 1928-36), reproduced in Biography Resource Center (Farmington Hill, Mich.: Gale, 
2010). 
 
24 The information on George Davis’s employment at the Custom House comes from an employee register, the 
contents of which were communicated to the author by Gregory J. Plunges, Archivist, National Archives at New 
York City in an email dated 21 December 2010. 
 
25 Before 1841 the ship ran out of Boston. It was bought by a New York City company to replace a ship in their line 
of London packets in the fall of 1841. “Maritime Herald Port of New York,” New York Herald, 30 September 1841. 
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Figure 2, “Records of the Honorable and Ancient Court of Dover,” Nathan Sanford Papers SC14054, 
Folder 5, Manuscripts and Special Collections, New York State Library, Albany, New York 
 
 

In 1834, Davis was in a position on the Surveyor’s side of the Custom House called “Temporary 

Inspector.”26 There was a lot of corruption at the New York City Customs House during this 

period. Much of this was connected to Samuel Swartwout, who was given the most coveted 

position at the Custom House, Collector, by Andrew Jackson after Jackson was first elected to 

the office of the President in 1828. Swartwout continued on for a second term when Jackson was 

re-elected in 1832, becoming infamous when it came to light in 1838 that he had embezzled a 

great deal of money, over a million dollars, from the Custom House. He fled to Europe with his 

ill-gotten gains and returned to the United States with prosecutorial immunity in 1841. The 
                                                
26 The employee register has him appointed to that post, the first time to any post the Customs House, on January 7 
1831, resigning either March 2 or 29 1837. He was appointed to the Collector’s Office on March 29 1838, removed 
June 30 1849. 
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improprieties at issue in this trial might have to do with the defalcations under Swartwout’s reign 

at the Custom House. It became clear in the Congressional Investigation of Swartwout’s 

embezzlement that plenty of other people had been doing things there were not supposed to.27 

We will see that there are indications in the records that something relatively serious was at 

issue. However, the offence is never identified, nor is the accused or his associates. 

 

B: The Law 

 

The records set out a law. It reads: 

 
Whereas certain circumstances have arisen rendering necessary the passage of a Law, to 
preserve to all faithful Bro[ther]s of this Court their most valuable rights & privileges – 
Therefore Be it Known to all Emperors[,] Kings and Potentates of the Earth[,]  Be it 
Known that we James V. for our royal Selves and in behalf, of our Ancient and 
Honorable Court of Dover wherever found upon this Mundane Sphareear[,] do hereby 
Enact and Order that in all cases where the charge of Misdemeanor shall be preferred 
against any Member of our Ancient & Honorable Court[,] He shall be entitled to a 
hearing before the presiding officers of Such Court wherever situated [**] & also that all 
persons whether members or not who can give any useful information on such subject 
shall be admitted as witnesses -- Furthermore[,] it shall be the duty of the presiding 
officer of such court in cases where the accused is unwilling to appear to issue a writ of 
fiery faces to command the refractory member forthwith to make his appearance or he 
shall be deemed guilty & fined accordingly. Also that his associates in Guilt shall be 
brought forward whether members or not to testify answer to any charges that may be 
preferred against them as associates of the accused member.  Furthermore[,] that as the 
primary object of this court is the distribution of justice, it shall be lawful for this court to 
try all cases (on application to the presiding officer) having a direct or indirect bearing 
upon Food, raiment [clothing], Lodging (with Ladies) heavy or Light [?illegible word?] 
& transportation of Body – or on any other subject calculated to pour the balm of 
consolation to any members Bowels. A correct translation from the original law of the 
Honorable & Ancient Court of Dover. I [or perhaps J.] Kinzastinski – Translator to the C. 
[Court of] D. [Dover][.] 28 

                                                
27 Dorman B. Eaton, The “Spoils” System and Civil Service Reform in the Custom-House and Post-Office at New 
York (Publications of the Civil Service reform Association, No. 3) (New York: Civil-Service Reform Association, 
1881), in The Spoils System in New York (New York: Arno Press, 1974), 14-19; B.R. Brunson, The Adventures of 
Samuel Swartwout in the Age of Jefferson and Jackson (Lewiston, N.Y.: E. Mellen Press, 1989). 
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There is much about this law that echoes in “solemn foolery.” Consider the pomposity in the 

proclamation “Be it Known to all Emperors[,] Kings and Potentates of the Earth[,] Be it Known 

that we James V. for our royal Selves and in behalf, of our Ancient and Honorable Court of 

Dover wherever found upon this Mundane Sph[ere][,] do hereby Enact and Order …” However, 

the list of types of cases over which the court has jurisdiction strike one as more funny than 

serious, namely, those that have a direct or indirect bearing on food, clothing, lodging, and 

transportation. The writ of “fiery faces” is no doubt a tongue-in-cheek reference to the real writ 

of fieri facias, a judicial writ directed to a sheriff to satisfy judgment from a debtor’s property. 

“Fiery faces” however was used as a burlesque reference to drunkenness and the red, fiery face it 

would cause.29 The catch-all “or any other subject calculated to pour the balm of consolation to 

any members Bowels” introduces a definite mock element. It probably refers to a ban on 

religious talk, as the “balm of consolation” is usually poured in a wounded or broken heart, soul, 

or spirit and connecting it to bowels (and therefore defecation) would be a way to communicate 

to members that such talk was not welcome there, a relatively common feature in these groups 

that often put a ban on things like explicitly political or religious speech.30 This was presumably 

in order to avoid violent disagreement, which would be very much at odds with the 

convivial/edifying goals of most of these groups. 

                                                                                                                                                       
28 I have used the typed transcript that accompanies the records at the New York State Library to help read the 
handwriting of the original records. However, what I write here is based first on the handwriting and where there is a 
discrepancy I choose the handwriting. Square brackets indicate insertions on my part. I indicate uncertainty in 
transcription with the use of [?] or an illegible word with [?illegible word?]. I reproduce underlining in the original, 
strike outs, and also insertions/corrections with superscript. Here the [**] marks where the first page ends and the 
second pages begins because, oddly, the handwriting changes between these two pages. 
29 The Harleian Miscellany: Or, a Collection of Scarce, Curious, and Entertaining Pamphlets and tracts …, vol. 1 
(London: Printed for Thomas Osborne in Gray’s Inn, 1744), 178. Thanks to Matias Milet for finding this reference. 
 
30 The “standing rules” of one Court of Dover prohibited the introduction of “religious or political questions.” See 
The American Magazine of Wit, 332. See also G. Blaine Baker, “The Juvenile Advocate Society, 1821 to 1826: Self-
Proclaimed Schoolroom for Upper Canada’s Governing Class,” Historical Papers – Canadian Historical 
Association 74 (1986): 74-101, 93 (abolishing controversial topics like the treatment of Irish Catholics under British 
law). 
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So what was the law a translation of? What language was the translator, I. or J. Kinzastinski 

translating from? The records imply it comes from the page of Syraic text reproduced in Figure 3 

below. 

 

Figure 3, “Records of the Honorable and Ancient Court of Dover,” Nathan Sanford Papers SC14054, 
Folder 5, Manuscripts and Special Collections, New York State Library, Albany, New York 
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Syriac dates back to the 5th Century B.C. It was used as the religious language for Christianity in 

the 3rd Century and became an important vehicle for spreading Christianity. Syriac yielded to 

Islam and Arabic in the 7th Century and today is rarely used as a language in its own right, 

although it is important as a script for religious languages and a liturgical language.31 The 

passage in the first line of Figure 3 translates as “the Acts of the Apostles 13:3” and reproduces 

something very close to what appears at this chapter and verse of the Bible, 13:2: “While they 

were fasting and begging they laid the hand and send them.” The “send them” might also 

translate as “[signing with the] thumb.” And, indeed, the second seal on the page looks like it 

might well be a thumb print from someone’s left hand (see Figure 3). The rest of the text, starting 

underneath that first seal, which looks like a real seal, is not proper Syriac.32 

 

The script was almost certainly copied from a seventeenth-century edition of the Peshitta New 

Testament prepared by a person named Aegidius Gutbier or Gutbir (1617-1667).33 The British 

Bible Society published a series of New Testament Bibles in various languages, often referred to 

as the “Bagster” bibles, including the New Testament in Syriac, of which there were multiple 

reprints in the Nineteenth Century.34 While the copying begins accurately enough, the person 

doing it soon starts to put what seem to be random words from the same page and then from later 

                                                
31 Sebastian Brock, An Introduction to Syriac Studies, rev. 2nd ed. (Piscataway, N.J.: Gorgias Press, 2006), 
http://www.wisegeek.com/what-is-syriac.htm. 
 
32 The person who helped with the translation, Amir Harrak, Professor of Near and Middle Eastern Civilizations at 
the University of Toronto, said it was composed mostly of scribbles with only a word or two here and there that was 
completely out of context. 
 
33 Another Syraic scholar, Jack Tannous, Post-Doctoral Teaching Fellow in Byzantine History at Dumbarton Oakes, 
helped on this point and the others made in this paragraph. 
 
34 For example, see The Syriac New Testament according to the Peshito Version with an appendix of various 
readings (London: Samuel Bagster and Sons; New York: James Pott, 1895). There was an earlier London reprint in 
1836 and one in 1828. There seems to have been eighteenth-century reprints also. These reprints were probably all 
from the original printing, putting a new title page and date on different editions. 
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pages. It might be an encrypted message; but looks more likely to be random copying. This copy 

of the Bible would have been readily available in New York City, Boston, and Philadelphia in 

the early Nineteenth Century. Nonetheless, the language would still be obscure enough to 

communicate the idea, probably more important than content, namely, we (the members of this 

group) are the masters of some old and venerable craft. In other words, it would make sense to 

use it for a set of documents concerned to appear to be a part of some learned, ancient and 

honorable set of traditions and institutions, a law going back to the reign of King James the Fifth 

in the sixteenth century. 

 

Syriac was sometimes used in Freemasonry ritual.35 And the Freemasons were of course the 

most famous “Ancient and Honorable” fraternity.36 One source actually calls Syriac “the long 

lost Master Mason’s word” of Royal Arch Masonry.37 There are a number of other things about 

these records that echo in Freemasonry. First, if a “light lady” is a reference to prostitution, that 

would be consistent with the frequent charge made that “Masonry and debauchery went hand in 

hand.”38 Second, if there was a ban on talking about religion in the group, that would be 

consistent with the way that Freemasonry served as a place where men went to escape from their 

                                                
35 For example, see J.W.S. Mitchell, The History of Freemasonry: from the building of the House of the Lord, its 
progress throughout the civilized world, down to the present time, vol. 1 (Philadelphia, Pa.: American Publishing, 
186?), 84-85. 
 
36 The Masons were (and still are) very often referred to as “the Ancient and Honorable Society of Free and 
Accepted Masons.” Sometimes it is the “Ancient and Honorable Fraternity of Free and Accepted Masons.”  See 
Mitchell, ibid., 674 (emphasis added). 
 
37 Jabez Richardson [i.e. Benjamin Henry Day], Richardson’s Monitor of Free-Masonry: being a practical guide to 
the ceremonies in all the degrees conferred in Masonic lodges, chapters, encampments … (New York: L. Fitzgerald, 
1860), 79. 
 
38 William Preston Vaughn, The Antimasonic Party in the United States, 1826-1843 (Lexington: The University 
Press of Kentucky, 1983), 18. 
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wives (and their wives’ ministers) who were concerned about the salvation of their souls.39 

Third, the prosecutor, a man named John McKeon was certainly Irish and probably Roman 

Catholic (he belonged to a number of Irish-American groups like the Hibernian Society and the 

St. Patrick’s Society) and Kinzastinski might have been meant to be a Jewish name, in which 

case that would also be consistent with the ecumenical bent of Freemasonry, where the religious 

requirement was the general one that a person believe in a “Supreme Being” or “Divine 

Architect,” not necessarily a Protestant one. Masons also had a way of incorporating Christian 

elements into their rituals (like a passage from the Acts of the Apostles) that offended more 

orthodox people who considered Masonic ritual deistic heresy and blasphemous.40 

 

A good example of the liberal mixing of religious traditions in Masonic-like ritual is the 1825 

celebration of Mordecai Noah’s project to found a separate Jewish state on Grand Island, New 

York. That ceremony was held in St. Paul’s Episcopal Church in Buffalo and included the 

dedication of a commemorative cornerstone for the community.41 Noah, a Jewish lawyer, 

newspaperman, and politician, declared himself “Judge of Israel,” dressed in the robes of King 

Richard III borrowed from the Park Theatre in New York City, and read the decrees of Ararat.42 

The robes were “crimson silk, trimmed with ermine and a richly embossed golden medal 

                                                
 
39 The idea was that respectable men should give their time and their money to the traditional church, not the lodge.  
There therefore was “a reciprocal relationship between pious women and insecure ministers, who strengthened one 
another in the struggle against creeping secularism.” Paul Goodman, Towards a Christian Republic: Antimasonry 
and the Great Transition in New England, 1826-1836 (New York; Oxford: Oxford University Press, 1988), 92. 
 
40 Ibid., 57. 
41 There were not enough boats to take everyone across to Grand Island and the large commemorative corner stone 
Noah had made. Jonathan D. Sarna, Jacksonian Jew: The Two Worlds of Mordecai Noah (New York: Holmes & 
Meier, 1981), 65-66. For images of the stone, see http://imaginaryjewishhomelands.wordpress.com/photographs/ 
and a timeline http://imaginaryjewishhomelands.wordpress.com/ararat-cornerstone-timeline/. 
42 Sarna, Jacksonian Jew, 66. 
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suspended from the neck.”43 The procession with marching band from the Masonic Hall to the 

church included civil officers, state officers in uniform, clergymen, a Bible, Masons (Junior and 

Senior Deacons, Wardens, Masters, Past Masters, and Royal Arch Masons) and Knights 

Templars.44 It was described as “masonic” and “military,” with participants convening to a 

tavern afterwards.45 The service at St. Paul’s Cathedral, which seemed neither Jewish nor 

Christian, offended many.46 

 

Ararat is a reference to the mountain where Noah’s Ark came to rest after the flood in the story 

of Noah’s Ark in Genesis.47 Noah timed the dedication exercises to take place just before state-

wide observances celebrating the completion of the Erie Canal.48 Noah tried to float an actual ark 

loaded with animals as part of those celebrations.49 He also used an image of the Ark in the logo 

of his newspaper, the New York Enquirer, accompanied by the statement “A Free Press, the Ark 

of Public Safety.”50 Noah playing with his name in these ways is typical of him, as is the 

                                                
 
43 A contemporaneous account of the day, including a description of the parade and the speeches given, are 
reproduced from a Buffalo newspaper as “The Ararat Proclamation and Speech” in Michael Schulinder and Daniel 
J. Kleinfeld eds, The Selected Writing of Mordecai Noah (Westport, Conn.: Greenwood Press, 1999), 105-24, 106. 
44 Ibid. 
 
45 Ibid., 105. 
46 Sarna, Jacksonian Jew, 71. 
 
47 Noah’s interest in the Bible led him to publish one of the so-called “lost books,” the book of Jasher, which 
contains an alternate version of the Noah’s Ark story. See The Book of Jasher (New York: M.M. Noah & A.S. 
Gould, 1840), 12-15, available at 
http://books.google.ca/books?id=jNcaAAAAYAAJ&pg=PR11&lpg=PR11&dq=jasher&source=bl&ots=j_kyjMrm
O8&sig=IIdaFYM1QUTqMaCE_grsSxF6fxU&hl=en&sa=X&ei=2wMIUO-
tL8Hj0QG0rPDSAw&redir_esc=y#v=onepage&q=jasher&f=false. Thanks to Louis Kaplan, one of the members of 
the “Mapping Ararat: An Imaginary Jewish Homelands Project” project at the University of Toronto, for direction to 
the Google Books version of the Jasher Book. See http://imaginaryjewishhomelands.wordpress.com/ for the 
homepage of this project, which provides information on Noah and Ararat and uses digital technology to help 
imagine what Ararat could have been. 
48 Sarna, Jacksonian Jew, 65. 
 
49 Ibid., 74. 
 
50 Ibid., 78. 
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theatricality he displayed in the Ararat and Eric Canal celebrations. Noah was an important 

playwright and he brought a flair for the theatrical to everything he did.51 It is worth noting that 

he presided over the Tammany Society as Grand Sachem in 1824.52 He played an important role 

shaping party policy at Tammany Hall, which he was expected to support in the party 

newspaper, the National Advocate.53 He was also appointed by Jackson to be Surveyor of the 

Port at the Customs House in 1829, the same year as the law in the Ancient and Honorable Court 

of Dover was passed.54 However, Noah was not reappointed by Jackson after Jackson won again 

in 1832 and so would not have been there at the time the mock trial took place, 1834.55 

 

The page of Syriac in the records of the Ancient and Honorable Court of Dover shows that this 

was a group who took their mock seriously. Consider next the document appointing a prosecutor 

for the case to be tried, replete with more seals and signatures (see Figure 4 below). 

 

C: The Prosecutor 

  

                                                
 
51 See Michael Schulinder, “The Historical Drama of Mordecai Noah’s She Would Be a Soldier” in Michael 
Schulinder and Daniel J. Kleinfeld eds, The Selected Writing of Mordecai Noah (Westport, Conn.: Greenwood 
Press, 1999), 11-24. 
 
52 Sarna, Jacksonian Jew, 37. 
53 Ibid. 
54 The most lucrative position of Collector went to National Republican, Samuel Swartwout, and Noah’s 
appointment as Surveyor was a move to appease local Tammany interests. See Mushkat, Tammany:The Evolution of 
a Political Machine, 115-116. 
55 Jackson did not re-nominate Noah as Surveyor due to conflicts of interest created by Noah’s newspaper editorial 
work and his political opponents within Jackson’s party, primarily Martin Van Buren. Daniel J. Kleinfeld, 
“Mordecai Manuel Noah” in Michael Schulinder and Daniel J. Kleinfeld eds, The Selected Writing of Mordecai 
Noah (Westport, Conn.: Greenwood Press, 1999), 5-10, 9.   
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Figure 4, “Records of the Honorable and Ancient Court of Dover,” Nathan Sanford Papers SC14054, 
Folder 5, Manuscripts and Special Collections, New York State Library, Albany, New York 
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John McKeon was an Irish-American lawyer who was also an active politician, serving as a 

member of the New York State Assembly from 1832-34 and a United States Representative from 

1835-37.56 He was on the “regularly nominated Jackson Republican Assembly ticket” put 

forward by Tammany Hall in 1833, for example.57 He joined the Tammany Society in 1831.58 He 

became a “loco foco,” a democratic pro-Jackson and Van Buren group that splintered from 

Tammany Hall from 1835-40, running for Congress on that ticket in 1838.59 Despite the 

ascendancy of the Whigs, he was re-elected to Congress in 1841 but not in 1842.60 McKeon 

became District Attorney for the City of New York in 1847.61 He remained in this position until 

he was appointed to be United States District Attorney for the Southern District of New York in 

1854.62 He served in this position for only three years and was afterwards appointed to be the 

District Attorney for the City and County of New York in 1881 where he remained until his 

death in 1883.63 In other words, he was a district attorney of one kind of another for nine years of 

his long life and career, the same role he played in the Court of Dover proceedings. 

 

                                                
56  http://politicalgraveyard.com/bio/mckeogh-mckibbin.html#R9M0J656A. 
 
57 “Tammany Hall Proceedings,” New York Spectator, 24 October 1833. 
 
58 “Membership List,” 108 (McKeon, John, March 7 1831; Sachem, 1857-58).  
 
59 “Multiple News Items,” New York Spectator, 18 October 1838; “Correspondence of Commercial Advertiser,” 
New York Spectator, 13 December 1838.  
 
60 “Twenty-Seventh Congress,” New York Herald, 1 June 1841; “Multiple News Items,” New York Herald, 17 
November 1842. 
 
61 For example, see “Law Intelligence,” New York Herald, 8 July 1847 (for his first listing as District Attorney in the 
Court of General Sessions). 
 
62 “Summary of News,” Weekly Herald (N.Y.), 15 July 1854. 
 
63 “The Late John McKeon,” Frank Leslie’s Illustrated Newspaper (N.Y.), 1 December 1883. 
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I have been unable to identify the secretary named in Figure 4, Black. There is still some of the 

letter “B” visible in his seal (see Figure 4). If the letter here is a “G” (as in “Mr. G”) and it stands 

for “George,” he might be the “George Black, of New York, [appointed] to be Consul of the 

United States at Santos, Brazil” in 1830 by Andrew Jackson.64 Given the connection to Brazil, 

this could be the same George Black who appears in an account of a mock court held aboard a 

ship the Oxford, “the Supreme Court of the Commonwealth of Oxford.” Black was chosen to be 

the Chief Justice – “his honor Barzillai Feathers.”65 

 

While the date on the appointment in Figure 4 is unclear – it could be 1804 or 1834. I am 

inclined to read it as 1834, the date on the envelope in Figure 2. McKeon was not born until 

1808, which would seem to rule out 1804 as the appointment date. That would make the likely 

date of the mock trial 1834. 

 

D: The President’s Speech 

 

The last part of the records is a long speech Davis prepared to precede the prosecution opening 

its case, justifying the law, what he called a revision to the Constitution, allowing non-members 

to participate in its proceedings, claiming it was in fact authorized by the law reproduced in 

Figure 3, originally written in Syriac and adopted at a Convention held at the Palace of King 

James the Fifth in Scotland in 1329 at the Centennial meeting of the Grand Council of the 

Court:66 

                                                
64 “Appointments by the President,” New York Herald, 12 April 1830.   
 
65 “Letters from a Traveller to Friends at Home No. II,” New York Spectator, 27 October 1836 (emphasis added). 
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After a most careful examination of all the ancient and [?more?] modern records of this 
Honorable Court, I discover that more than Three Centuries have passed away since the 
last revision of the Constitution,  This revision took place at a time when some suspicion 
of mal practices rested upon one of the members of this Court[.]  He demanded that a 
Court of Enquiry should be held and was desirous that he should be tried before the body 
of which he was a member, well knowing that it was composed of high minded and 
honorable men on whom he could rely with confidence for a fair and impartial trial. 

 

Some doubts however arose in the mind of the presiding officer as to his right to summon 
before him or admit as witnesses persons on whom the high honor of membership had 
not been conferred. 

 
In vain was the Constitution examined in the hope of discovering some [?clauses? 
?claims?] by which Such authority would be vested in him thereby rendering legal all 
proceedings in the Case – equally unavailing were all their efforts [?] by reference to the 
most ancient Records of the Court to discover a precedent on which they could act. 

 
A meeting of the Grand Council had been already called and all the Kings[,] Emperors[,] 
& Potentates of the Earth by Proclamation Summoned to attend. This Grand Council [?,?] 
Composed of all the Presidents and expresidents of the Court throughout the World, their 
meetings are Centennial. 

 
This Convention was held at Holwood Palace [?Holyrood Palace in what is today 
Scotland’s Capital, Edinburgh?] in the Year 1329 – James the fifth was the Presiding 
Officer. The case was laid before them and after mature deliberation it was deemed 
expedient [?so?] to amend the Constitution as to provide a remedy for the present 
dilemma and at [the] same time secure to future generations to nations yet unborn 
illegible protection against the illegible malicious attacks of evil disposed persons who 
might be inclined to bring into disrepute Our hon ancient and honorable fraternity Court, 
by impeaching the Virtue of one of its illegible most humble members. This Same Statute 
also provides renders it incumbent on the President [?even?] in cases where he shall 
receive notice of malpractice on the part of a member, illegible immediately to Summon 
him before the Court. and to Subpoena Such witnesses as can prove either the guilt or 
innocence of the accused. On this authority I have summoned this Court – having been 
duly notified that one of its members had been charged with a willful neglect of some 
important duty that had been entrusted and that to him and to his associates. 

 
Our Court presumes that every member is immaculate and we are therefore the more 
willing and anxious to investigate all reports that may be circulated derogatory to his 
Character. 

 
“Evil communications corrupt good morals.” [Corinthians 15:33] Our well beloved 
brother may have been led astray from the path of Virtue[.] [W]e hope not – but if such 

                                                                                                                                                       
66 This is a bit confusing, since to match up with the reign of King James the Fifth, the year should be 1529. 
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sh[oul]d be the case, let us but be assured of his sincere penitence and we will be merciful 
– For mercy etc. 
But in the mean time we can only say “Philo – With eyes of heavy mind – I see thy glory 
like a Shooting Star fall to the Vile earth from the firmament.[”] 
I have been I fear I have trespassed too long upon your time & patience. illegible I have 
been [?this?] minute in the detail of the historical facts connected with the amendment of 
the Constitution in order to do away [with] any erroneous impressions that may have 
been formed in reference to the rights and powers of this Court. 

 The Prosecution will now be pleased to open his Case. 
 
 

Unfortunately, there is no record of the proceedings – what the Prosecutor, McKeon, argued, 

how the accused defended himself or even who he was and what he and his associates allegedly 

did. The reference in Davis’s speech to the passage from Corinthians 15:33 that “Evil 

communications corrupt good morals,” essentially a warning about keeping bad company, 

suggests that he was downright eager to blame the “malpractice,” whatever it was, on these 

associates. The Court could not really compel non-members to appear before it, who might well 

(and probably would) simply refuse to recognize its authority. It sounds a bit like this court 

wanted them to appear so as to be able to acquit “our well beloved brother” who they were only 

too eager to find “may have been led astray from the path of Virtue” by these associates. What 

was needed, however, at least notionally, was the power to summon anyone, “by Subpoena,” 

who might be able to shed light on the accused’s guilt or innocence, including witnesses.    

 

Another Court of Dover in New York City (see Figure 5 below) counted its years as centuries.67 

Hence, the meeting every 100 years was probably an annual meeting, in this case in 1829 (rather 

than 1329 or 1529, the actual reign of King James the Fifth). If the issue of allowing non-

members to participate came up at the 1829 meeting and the law was passed (in what seems to 

                                                
67 American Magazine of Wit, 331. 
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have been a lighter and more jokey context), it might be that it had now come up again, not long 

after, in 1834 in what seems to be a more serious one. 

 

 

 

Figure 5, “The Court of Dover in Full Session” by William Charles, reproduced from the frontispiece to 
The American Magazine of Wit, a Collection of Anecdotes, Stories, and Narratives, Humorous, 
Marvelous, Witty, Queer, Remarkable, and Interesting, Partly Selected and Partly Original by a Judge of 
the Convivial Court of Dover aided by a Jury of Odd Fellows (New York: Printed by H.C. Southwick, 
1808), 331 
 
 

The Davis speech confirms that this Court was in fact a fraternity. Davis called it that and then 

struck that word out at one point. He used the term “brother,” a tell-tale fraternal club 

designation. He also started at one point to write “Honorable and Ancient” court and changed it 

to the more Masonic designation “Ancient and Honorable” (the phrase is used four times in the 

records and only once is it called “Honorable and Ancient”). 
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It is quite remarkable that anyone would be talking about forcing non-members to appear before 

their fraternal club or secret society – yes, in 1829 perhaps, but in 1834? This was the height of 

Antimasonry and the rise of the Antimasonic Party, the first third party in the United States and 

also the first mass movement in American history. The movement was triggered by the 

abduction and presumed murder of William Morgan by a group of Masons in up-state New York 

who wanted to punish Morgan for the publication of an exposé he wrote on Masonic rituals in 

1826. Masons swore an oath not to reveal the secrets of their craft and Morgan had violated this 

by publishing his book. They also swore an oath to help brothers in times of trouble. When 

subsequent investigations of the crime and jury trials resulted in very few convictions and light 

sentences for those involved, many people came to believe that justice had been scuttled by 

Masons in positions to influence outcomes and that Masonry had proven itself to be incompatible 

with good citizenship, Republican government, and equality before the law. The Antimasonic 

Party, which held its first national meeting in 1831, was founded on a program of opposition to 

secret societies bound together by oaths. Despite the fact that this was an extremely narrow 

political platform, Antimasonry became a very powerful force in the period, especially in states 

like Vermont, Connecticut, Massachusetts, Pennsylvania, Rhode Island, and Ohio.68 After 1831, 

even in New York City, where Antimasonry was never as strong as it was in other parts of the 

country, what this group decided to do was potentially problematic, or at least had the possibility 

of being seen in that way. However, on the other hand, members who were behind the change in 

the group’s rules might have been motivated by the idea that it was even more important in this 

                                                
68 Peter Eisen, “New York: An Introduction” in The Encyclopedia of New York State, Peter Eisen ed. (Syracuse, 
N.Y: Syracuse University Press, 2005), xxiv; Goodman, “Preface” in Towards a Christian Republic, vii; Vaugh, The 
Antimasonic Party, 1-9; Walter S. Spooner, History of the State of New York Political and Governmental, vol. 6 
(1922), 69. 
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climate to show that as Masonic as the group looked, they were not in fact a truly secret and 

closed society with a fundamental conflict with Republican government, non-members could and 

did participate. This speech, so keen to justify the practice by grounding it in ancient 

“precedent,” might have reflected the fact there was controversy in the group itself about the 

larger optics at this point in time and what was the better course to take, to be more open and let 

in more light or to be firmly closed to outsiders. 

 

George Davis and Nathan Sanford were both past-Masters of a particular Masonic lodge in New 

York City called Holland Lodge.69 Davis was raised, as the Masons put it, to the third level of 

membership and made a full member in 1822 and was elected Master in 1831 and again in 1832. 

This means that Davis actually served as Master of Holland Lodge in 1832 and 1833.70 On April 

23, 1833, there was a fire that completely destroyed the City Hotel where the Lodge met. 

Meetings were “only occasional” for the next twelve years, “to elect officers and to transact 

absolutely essential business.”71 The Antimasonic movement explains why it was difficult to 

revive the Lodge in the wake of the fire.72 Perhaps the Ancient and Honorable Court of Dover 

became a kind of stand-in for the Lodge at this low period in its history. If the mock trial in our 

records was held in 1834, that would be the year after the fire, when Davis was no longer Master 

                                                
69 All information on the Lodge comes from Bicentennial Commemorative Volume of Holland Lodge No. 8 of the 
Ancient and Honorable Fraternity of Free and Accepted Masons (New York: Published by the Lodge, 1988).  
Thank you to Thomas M. Savini, Director, Chancellor Robert R. Livingston Masonic Library of Grand Lodge for a 
loan of their copy and for gathering together the information on the Masonic connections of various individuals in 
the next section. 
 
70 See ibid., 125, listing George Davis as 5822. One must subtract 4000 from these years, which are given in “Anno 
Lucis,” “a Masonic thing.” Email to the author from Thomas M. Savini, Director of the Chancellor Robert R. 
Livingston Masonic Library of Grand Lodge, New York City, 29 September, 2010. See also ibid., 109, listing 
“Masters and Wardens of Holland Lodge” and stating that “[o]fficers served during the year following [their] year of 
election.” George Davis is listed with the year elected written as 5831 and 5832, i.e. 1831 and 1832. 
 
71 Ibid., 87. 
 
72 Ibid. 
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of Holland Lodge, serving (perhaps instead) as the President of the Ancient and Honorable Court 

of Dover.73 

 

There are many things about the Ancient and Honorable Court of Dover that are Masonic. In 

addition to the name, the use of Syriac and echoes in the 1829 law of the debauchery and 

blasphemy Freemasonry was often accused of perpetuating, there is also similar terminology like 

the Masonic designation of “the Grand Council.” However, other Masonic titles like “Grand 

Master,” “Worshipful Master,” “Warden” and “Deacon” are not present. “President,” the title 

given to Davis is not a Masonic title. And while it is true that a Masonic Lodge can be a court 

and try its members, this is very closely and carefully regulated. A group acting under a different 

name could not purport to conduct a Masonic trial, which can only be held by a lodge that is 

regularly chartered, duly constituted and so on.74 Moreover, a discussion of the participation of 

non-members would likely have used the Masonic term for such members, i.e. a “profane.” In 

Masonic law, at least by the middle of the nineteenth century, there was an elaborate set of rules 

for taking the testimony of non-members at Masonic trials.75 

 

We do not know what the “important duty” was that the accused in 1834 and his associates were 

charged with having “wiful[ly] neglect[ed].” It might be, as the light tone of the 1829 law 

suggests, a frivolous infraction related to food (e.g. failing to turn over the roasting pig at a club 

                                                
 
73 One B.R. Winthrop was elected Master of Holland in 1833, serving from 1834 to the revival of the Lodge in 1845. 
See ibid., 109-10. 
 
74 Henry M. Look, Masonic trials and Michigan digest: A treatise upon the law and practice of masonic trials … 
(Pontiac, Mich.: Press of Rann & Turner, 1869), 20-21. 
 
75 Ibid., at 51. See also Albert Gallatin Mackey, The Principles of Masonic Law: A Treatise on the Constitutional 
Laws, Usages and Landmarks of Freemasonry (New York: J.W. Leonard, 1858), 328-34. 
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dinner), clothing (e.g. spilling a glass of wine on someone’s clothes) etc. Such mock offences at 

other kinds of Courts of Dover were usually treated as opportunities to exact a free drink from 

the erring member, the fine imposed for the infraction (e.g. telling a bad pun or failing to produce 

a joke or story on demand or one that failed to please). I have the impression that something 

more serious was at issue in 1834. The “misdemeanor” in this case may even have related to the 

“willful neglect” of a public duty at the Custom House. Something special was afoot given the 

elaborate attention Davis pays to the proceedings in his speech, difficult to imagine would have 

been warranted by the equivalent of a minor frivolous infraction. However, there is just not 

enough here to say. 

 

Connections to Pierson v. Post∗∗ 

 

Nathan Sanford, the lawyer for Pierson, grew up in the area of Long Island where the original 

dispute over the fox occurred.76 His father died when Nathan was a boy and his mother remarried 

a man who was engaged in dairy farming and cheese production, a deacon (and slave owner) 

who was also active in local politics.77 Nathan attended a prestigious school in East Hampton 

called Clinton Academy, which had a classical department with instruction in Latin with some 

                                                
∗∗ For dates and other detailed information on Pierson v. Post given here, see Angela Fernandez, “The Lost Record of 
Pierson v. Post, the Famous Fox Case,” Law and History Review 27 (2009): 149-78 in Forum. Pierson v. Post: 
Capturing New Facts about the Fox, Law and History Review 27 (2009): 145-94. Dates and further information can 
be found in this article or in the judgment roll itself, available at 
http://www.historycooperative.org/journals/lhr/27.1/tompkins.html (hereafter “Judgment Roll”). 
76 Sanford owned a family house in Bridgehampton, where he was born. It was located in a village called Mecox in 
an area known as Scuttle Hole. See map, “About the year 1800” in an appendix in William Donaldson Halsey, 
Sketches from Local History (Southampton, New York: Yankee Peddler Book Company, 1966). The house is 
marked at the corner of Woolsey Lane and Scuttle Hole Road “Hon Nathan Sandford.” It burned down sometime 
between 1941 and 1953. See Ernest S. Clowes, Wayfarings: A Collection Chosen from Pieces which appeared under 
that title in The Bridgehampton News, 1941-1953 (Bridgehampton, N.Y.: Ernest S. Clowes, 1953), 120. 
77 See Ann Sandford, “Rural Wealth and American Property Law: The Sagaponack and Bridgehampton Connections 
1802 and 1805,” The Bridge (Summer 2011): 18-21, 20 (on David Hedges, Nathan Sanford’s stepfather). 
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Greek and French.78 He entered Yale College in 1793 and was called to the bar in 1799.79 He 

supported Jefferson against the Federalists and received an appointment as a Commissioner of 

Bankruptcy.80 He joined the Tammany Society in 1802 and was a Sachem from 1803-1804.81 In 

1803, he was given the very lucrative position as United States District Attorney for Southern 

New York.82 He held public office almost continuously for the next twenty-nine years, as a 

member of the state legislature, state senate and the United States Senate.83 He came to be known 

as “a finished scholar, as familiar with the French language as with his own, and in later life he 

made himself master of both Spanish and Italian. The Latin poets were his delight, and he 

solaced his leisure with their richness and beauty.”84 He eventually succeeded James Kent as 

Chancellor of the Court of Equity in 1823.85 In late 1802, when the dispute over the fox took 

place, Sanford was a busy and up-and-coming lawyer who was taking up a place as a leader of 

                                                
 
78 http://www.easthampton.com/history/clinton.html. 
 
79 Certificates of admittance are in the Nathan Sanford Papers SC14054, Folder 1, Manuscripts and Special 
Collections, New York State Library, Albany, New York. 
 
80 The appointment in ibid. contains no date. Halsey gives the date of this appointment as 1800, the year Jefferson 
was elected. See Halsey, Sketches from Local History, 184. However, the Dictionary of American Biography entry 
gives the year as 1802. See Edward Conrad Smith, “Nathan Sanford,” Dictionary of American Biography Base Set 
(American Council of Learned Societies, 1928-36), reproduced in Biography Resource Center (Farmington Hill, 
Mich.: Gale, 2010). 
81 “Membership List,” 147 (Sanford, Nathan, October 11, 1802; Sachem 1803-1804). 
 
82 This appointment letter, dated 18 November 1803 is in Box 13, RG59, Appointment Records, Administration of 
Jefferson, 1801-1809, National Archives, Washington, D.C. Cited by Sandford, “Rural Wealth and American 
Property Law,” n. 17. He held this position until 1815 and was thought to have derived $100,000 annually in fees. 
Smith, “Nathan Sanford.” 
 
83 Smith, “Nathan Sanford.” 
 
84 Quoted in Clowes, Wayfarings, 121. 
85 Kent wrote that “he [Sanford] was always in my view a hard, avaricious heartless Demagogue. He was a member 
of the Convention in 1821 & succeeded me as Chancellor.” Sanford’s sins, in Kent’s eyes, were “suddenly 
abandoning the federal & join[ing] the democratic Party” and becoming an admirer and correspondent of 
Jefferson’s, making a fortune during the Embargo times via “his multiplied & vexatious Prosecutions” and for 
spending “his last years in building a most extravagantly expensive but inconvenient House.” Donald M. Roper, 
“The Elite of the New York Bar as Seen from the Bench: James Kent’s Necrologies,” New York Historical Society 
Quarterly 56 (1972): 199-237, 230. 
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the Tammany faction of the Jeffersonian Republican Party, not yet uber-prominent but certainly 

on his way to becoming so. He was related to the Piersons.86 Local historian (and distant relative) 

Ann Sandford speculates that ‘[i]nitially, Sanford probably took the appeal case as a favor to his 

cousin.”87  

 

Sanford’s involvement certainly helped catapult the case beyond the prosaic and into the 

elaborate. And indeed, it was likely crucial, since it was his extensive treatment (and the parry to 

his thrust provided by the opposing lawyer David Cadwallader Colden) that Livingston was 

responding to in his dissent, making fun of all the fuss made over a 75¢ fox and the lawyerly 

learnedness that was devoted to its vindication. Unlike Livingston’s dissent, which has been 

there for all to see, at least in the law school casebook reproductions of the case since the 1950s, 

the lawyers’ arguments are almost never included in those reproductions, making their 

significance more difficult to appreciate.88 Indeed, the importance of the lawyers has generally 

been overshadowed by the focus that is usually put on the competing policy positions of the 

majority and dissenting opinions, on which modern legal scholars have preferred to focus.89 

 

                                                
 
86 The father of Nathan’s father, Thomas Sandford (1684-1761), married Sarah Pierson in 1709. She was the 
daughter of Colonel Henry Pierson. So, Nathan’s paternal grandmother was a Pierson. Also, Thomas’s older brother, 
Zachariah, married Mary Pierson, sister of Sarah. See Grover Merle Sanford, The Sandford/Sanford Families of 
Long Island: Their Ancestors and Descendants (Baltimore: Gateway Press, 1975), 14-16. That means two Sandford 
brothers married two Pierson sisters. Thanks to Ann Sandford for reconstructing these Pierson/Sanford connections. 
87 Sandford, “Rural Wealth and American Property Law,” 21. 
 
88 See Fernandez, “Fuzzy Rules & Clear Enough Standards.” 
 
89 See Charles Donahue Jr., “Papyrology and 3 Caines 175,” Law and History Review 27 (2009): 179-84 in Forum. 
Pierson v. Post: Capturing New Facts about the Fox, Law and History Review 27 (2009): 145-94, available at 
http://www.historycooperative.org/journals/lhr/27.1/donahue.html. Donahue states at 182 “I remain of the view that 
we should focus on the lawyers.” 
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Now, as I mentioned at the outset of the article, what Sanford’s involvement was in the Ancient 

and Honorable Court of Dover is unclear. He died in 1838 and so it is possible that he was 

involved with the group at the time of the passage of the law in 1829 or the mock trial prosecuted 

by McKeon in 1834. However, he was not alive when the records were mailed to George Davis 

from England on the Switzerland sometime between 1841 and 1849. We do not know why the 

records were in England or how or why they left George Davis and ended up in Sanford’s 

papers, something that presumably happened after Sanford’s death.90 None of the handwriting in 

the records is Sanford’s and his name does not appear anywhere in them. However, he was 

clearly connected to Holland Lodge (as a past-master, like George Davis) and he certainly had 

strong affiliations with the Tammany faction of the Jeffersonian Republican Party in New York 

(like George Davis and his father Matthew Davis, as well as John McKeon). The difference is a 

generational one. Where Sanford came to power in the wake of the struggle between the 

Jeffersonian Republicans and the Federalists, what is generally called “the first party system” in 

the United States, George Davis and John McKeon belonged to “the second party system,” 

which emerged in the early 1830s and was dominated by the division between Jacksonian 

Democrats and Whigs. 

 

Holland Lodge was home for a number of the lawyers and judges involved with Pierson v. Post. 

Nathan Sanford, Pierson’s lawyer, had, like Davis, been a Master of this Lodge. Sanford was 

“raised,” as the Masons put it, to the third level of membership in Holland and made a full 

member in 1800, and he was elected Master of this Lodge in 1803, the same year he filed the 

                                                
90 Sanford’s papers also include an 1865 invitation to the Fourth of July celebrations of the Tammany Society or 
Columbian Order, which is also a long time after his death. Nathan Sanford Papers SC14054, Folder 4, Manuscripts 
and Special Collections, New York State Library, Albany, New York. 
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appeal in Pierson v. Post (the certiorari writ ordering the justice of the peace to produce his 

record of the proceedings was witnessed in January 1803 and the case was originally intended 

for the May term in 1803 – it was not decided until September 1805).91 The judge who granted 

the writ of certiorari at the New York Supreme Court, Morgan Lewis, was also a member of 

Holland and he went on to become the Grand Master of the Grand Lodge of New York.92 Daniel 

Tompkins, who wrote the majority opinion, was not a member of Holland. However, he was the 

Grand Secretary of the Grand Lodge of New York at the time of the case.93 Post’s lawyer, David 

Cadwallader Colden, although not a member of Holland, served as Senior Warden of the Grand 

Lodge of New York.94 The Chancellor Robert R. Livingston Masonic Library of the Grand 

Lodge in New York City is named after a prominent member of Brockholst Livingston’s 

family.95 And Brockholst Livingston is of course the judge who penned the witty dissent in 

Pierson v. Post. 

 

Now one has to be careful about reading too much into Masonry membership. It was, after all, as 

common as church membership, especially in the period before the rise of Anti-Masonry as a 
                                                
 
91 See Bicentennial Commemorative Volume of Holland Lodge, 135 (giving the year for Sanford as 5800. i.e. 1800), 
109 (giving the year of Sanford’s election as Master as 5803, i.e. 1803). See Judgment Roll for Pierson v. Post 
dates. 
 
92 See “Morgan Lewis” in William R. Denslow, vol. 3, 10,000 Famous Freemasons (Richmond, Virginia: Macoy 
Publishing & Masonic Supply, 1957), 84. 
 
93 See “Daniel D. Tompkins” in ibid., vol. 4, 246 (Tompkins held this position from June 25 1801 until June 13 
1805). 
 
94 Colden later renounced his Masonic ties. See Delva Stamwood Alexander, vol. 1, A Political History of the State 
of New York (Port Washington, NY: I.J. Friedman, 1909, reissued, 1969), 370. Denslow does not give the five-year 
period. However, Colden was serving as Senior Warden in 1810 when Holland Lodge was given a new warrant after 
its previous one was stolen. See Bicentennial Commemorative Volume of Holland Lodge, 22. Denslow wrote that 
Colden’s bid to denounce Freemasonry for political gain failed to win him election as governor of New York in 
1834. See ibid., vol. 14, 235. 
95 Robert Livingston studied law with his cousin, William Livingston, Brockholst Livingston’s father. James M. 
Banner, Jr.. “Livingston, Robert R,” American National Biography Online, February 2000. 
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political force in the 1820s and 1830s. However, precisely the fact of Freemasonry being 

commonplace made it also important, as it seems likely to have influenced and to have been 

influenced by other social clubs and fraternal orders in which these men worked and played, the 

culture they were “raised” in, including the legal fraternity to which of course all of the lawyers 

and judges involved in Pierson v. Post belonged. There were many such groups and their 

activities did not respect divisions between domains that are much more rigid for us such as law, 

politics, and literature. Consider the following simple biographical facts about Brockholst 

Livingston, who went on to be a United State Supreme Court judge after his time on the New 

York Supreme Court.  

 

First, Livingston was the author of several political/literary works. He published Democracy: An 

Epic Poem (1794) under the pseudonym Aquiline Nimble-Chops.96 Another epic poem followed 

the next year under the pseudonym De Bellarm Superbos.97 Secondly, his father, William 

Livingston, an extraordinarily prolific polemicist for the revolutionary cause, wrote more than a 

hundred propaganda pieces under at least twenty pseudonyms, and he helped found and served 

as the President of  “the Moot,” a colonial debating club for lawyers.98 Thirdly, Brockholst’s 

New York City law office was home to a young Washington Irving, who helped produce a work 

called Salmagundi; or, the Whim-whams and Opinions of Lancelot Langstaff, Esq. and Others 

                                                
96 Michael B. Dougan. “Livingston, Brockholst”; http://www.anb.org.myaccess.library.utoronto.ca/articles/11/11-
00532.html; American National Biography Online, February 2000 
 
97 Aristocracy: An Epic Poem (Philadelphia, 1795). 
 
98 See Paul Hamlin, Legal Education in Colonial New York (New York: Da Capo Press, 1970), 201-3; Carl E. 
Prince, “Livingston, William,” American National Biography Online Feb. 2000. 
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(1807-1808) while he was a law clerk there.99 He and his co-authors were part of a literary 

society called the Calliopean Club.100 In other words, playful lawyerly and political literariness 

were firmly part of Brockholst Livingston’s world and his dissent in Pierson v. Post was of a 

piece with that. 

 

Robert Ferguson has written extensively about the lost world of the literary lawyer, attempting to 

describe a time in early America when the lawyer “was, in fact, professionally dependent upon a 

fusion of law and literature.”101 Lawyers wrote literature (poems and plays) in order to 

demonstrate their wit and skill, not just as a general matter but as demonstration of what was 

considered a species of lawyerly expertise. “Until 1830,” Ferguson claims, “the centrality of the 

courtroom speech made eloquence and extensive learning more important than a knowledge of 

technical law.”102 General erudition was considered more important than technical expertise 

working with cases and statutes.103 In that context, classical learning was a touchstone and a 

standard of professionalism.104 However, humor was also important. It actually “represented the 

cardinal achievement of the lawyer in Post-Revolutionary literature.”105 Humor tempered “[t]he 

solemnity of the Founding Fathers” and “furnished an acceptable means of escape.”106 Yet it was 

not just escape. Ferguson wrote that as the Founders’ perspective faded in relevance and “[a]s the 

                                                
99 These were the law offices of Henry Masterton, Brockholst Livingston, and Josiah Ogden Hoffman and 
Washington Irving was studying there between 1799 and 1809. Robert A. Ferguson, Law and Letters in American 
Culture (Cambridge, Mass.: Harvard University Press, 1984), 151. 
 
100 See Evert A. Duyckinck, Editor’s Preface, Salmagundi; or, the Whim-whams and Opinions of Lancelot 
Langstaff, Esq. and Others (1807-1808) (New York: Putnam, 1860), vii-ix. 
101 Ferguson, Law and Letters in America, 6. 
102 Ibid., 70. 
 
103 See ibid., 66. 
104 Ibid., 27. 
105 Ibid., 99. 
106 Ibid. 
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premises of republicanism shifted in light of experience, humor often became a fresher and more 

comfortable reality.”107 

 

The rift between law and the humanities has intensified so much so that it is difficult for us to 

imagine a time when the law was integrally bound up not just with politics, as it is today, but 

also with literature, language, history, philosophy, and humor. However, that divide did not exist 

for early Americans, who were better connected to an older world in which law figured as one of 

the humanistic studies. As one of the characters in Sir Walter Scott’s famous novel Guy 

Mannering (1815) put it: “A lawyer without history or literature is a mechanic, a mere working 

mason; if he possesses some knowledge of these, he may venture to call himself an architect.”108 

Elite lawyers in early America took a view like this very seriously, building large and impressive 

libraries and priding themselves on the extent of their learning. Someone like James Kent is an 

excellent example of such an individual.109 Yet there was also a light or playful side to “the high-

minded bombast of republican culture,” which found ways to express itself.110  

 

Another way of thinking about the playful side of displays of erudition is to think of some of the 

meanings of the word “sport.” First, there is the definition of sport as “success, pleasure or 

recreation derived from or afforded by an activity, originally and especially hunting, shooting or 

                                                
107 Ibid. 
 
108 Quoted in Murray, Lawyers Merriments’, 262. 
109 See Angela Fernandez, “Pierson v. Post: A Great Debate, James Kent, and the Project of Building a Learned Law 
for New York State,” Law & Social Inquiry 34 (2009): 301-36. In this article I outlined many of the ways in which 
Pierson v. Post was a perfect case for James Kent’s project of building “learned law” for New York State. See 326-
30. I have come to think that I was wrong to emphasize Kent’s involvement in the case, however important he was 
to its later uptake. 
110 Ferguson, Law and Letters in America, 95. 
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fishing.”111 This is the sense in which Pierson v. Post was about Pierson spoiling Post’s sport, his 

hunt of the fox. Second, sport can simply be “an activity providing diversion, entertainment or 

fun; a pastime.”112 This could be hunting itself for those who enjoy it. A sense of fun or play has 

not been reflected in serious scholarly treatment and use of Pierson v. Post. However, I suspect 

that its entertaining quality helps explain why it retains its popularity as a teaching case. It is fun. 

Certainly students enjoy it and remember it. Yet another meaning of sport is “a piece of 

intellectual or literary playfulness; a jeu d’esprit or a piece of writing characterized by this” as in 

“the sport of wit” or “a sport of words.”113 This is very fitting for Pierson v. Post, as we see the 

lawyers brandishing their competing authorities in a “sport of words” and Livingston’s 

responding with a “sport of wit.” 

 

Indeed, the lawyers and judges in Pierson v. Post may well have acted the way that they did 

because it was a case about a fox hunt. Consider the modern case of the judge who embedded a 

code in a copyright dispute involving Dan Brown’s thriller, The Da Vinci Code. Peter Goodrich 

has analyzed this case and pointed out that there is “a species of onomatopoeia” in making the 

language of expression in a judgment mirror the content of the decision.114 In a case where the 

two books (an earlier non-fictional work of historical speculation and Dan Brown’s novel, which 

acknowledged the earlier work but went beyond it) were about codes, riddles, and the like, ‘the 

style of the judgment,” embedding a code in it, “reflect[ed] the subject matter of the case,” 

namely, doing what the judge needed to do in the case, i.e. de-code whether the novel was an 

                                                
111 Oxford English Dictionary, s.v. “Sport” 1b, 3rd ed., September 2008; online version June 2012. 
112 Ibid, s.v. “Sport” 2a. 
 
113 Ibid., s.v. “Sport” 2c. 
114 Peter Goodrich, “Legal Enigmas – Antonio de Nebrija, The Da Vinci Code and the Emendation of Law,” Oxford 
Journal of Legal Studies 30 (2010): 71-99, 90. 



230 
 

original work or infringing the copyright of the earlier book.115 Goodrich calls the judge’s 

decision to embed the code an example of serio ludere or “serious play.”116 Pierson v. Post can 

be understood in a similar way. The style of the argument and judgment reflected the collective 

decision to treat the case as an occasion for some sporting fun and sporting wit, a decision that 

made sense in the same onomatopoeic way given that it was a dispute over who owned a hunted 

fox, an object of the sport of hunting. Indeed, animals often elicit this kind of playful reaction in 

the law and in literature. 

 

Legally, there are the famous and ever-puzzling animal trials like the trial of the rats of Autun, 

which helped Bartholomew Chassenée earn his reputation. These were hardly light and playful 

affairs. The vermin trials, commonly rats and many varieties of insects, were brought in times of 

community crisis caused by an infestation in the hope of rectifying the desperate situation. Trials 

were often of an animal like a pig which had maimed or killed a human, not infrequently a child. 

A favored explanation of the trials, at least in the medieval period, has been that they were based 

on superstition, encouraged by the Church, specifically, the belief that an animal that had done 

such a thing was possessed by the devil and a ceremony was required to expel the evil spirit, 

excommunicate the animal, perhaps even torture and kill in, in order to return peace and 

harmony to the injured community.117 Others have pointed out that the trials took place for such 

a long period of time – they were at their height in the fifteenth, sixteenth, and seventeenth 

centuries but documented cases went back as far as far as Greek and Roman times and occurred 

as late as the early twentieth century – and in so many different cultures that the explanation for 

                                                
 
115 Ibid. 
 
116 Ibid., at 93. 
117 Evans favors this explanation in his book, The Criminal Prosecution of Animals.  
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the behavior cannot be this specific. Instances in pre-Christian Europe and non-European 

cultures who engaged in variations on the practice press us to see such trials as a kind of 

instinctive form of revenge “nothing more than a manifestation of the primitive lex talionis. The 

animal had to suffer because indignation had been aroused by its injurious act and because it was 

regarded as responsible for it.”118 Simply killing the animal would lack the ceremony for which 

there must have been a psychological need. On this theory, the trials of inanimate objects would 

be extensions and formalizations of the irrational anger one feels toward a table or chair when 

one bumps into it, blaming it for the pain caused. There is then a kind of personification that 

happens, endowing the objects (or the animals) with the human attribute of being capable of 

responsibility.119 

 

Focusing on the rats of Autun in particular, William Ewald has pointed out that it would be a 

mistake to consider these trials to be a kind of joke, although it is tempting to think so when 

Chassenée argues, for instance, that the rats were prevented from responding to their service for 

fear of their mortal enemies the cats.120 Contemporaries expended far too much time, energy, and 

attention on these trials and the surrounding law. Chassenée produced A Treatise on the 

Excommunication of Insects, clarifying issues relating to the jurisdiction of lay and ecclesiastical 

courts, proper form for the complaint, notice requirements, the provision for adequate 

                                                
 
118 Walter Woodburn Hyde, “The Prosecution and Punishment of Animals and Lifestyles Things in the Middle Ages 
and Modern Times,” University of Pennsylvania Law Review (1915-16): 696-730, 721-22.  
 
119 For explanations of a theory of personification, see Evans, The Criminal Prosecution of Animals, 11-12; Hyde, 
ibid., 719-20. 
 
120 Yet another meaning of sport, i.e. “[a] matter or incident providing entertainment, diversion , or amusement; a 
joke, a jest. Now arch. and rare.” Oxford English Dictionary, s.v. “Sport” 3a. William Ewald, “Comparative 
Jurisprudence I: What was it Like to Try a Rat,” University of Pennsylvania Law Review 143 (1994-95): 1898-2149, 
1901.  
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representation by counsel, trial procedure, and sentencing principles.121 One trial of a species of 

snout-beetles that was infesting vineyards brought by some local wine growers in 1545 was 

recorded in twenty-nine folia of court proceedings.122 This was no casual interest. Ewald called it 

“learned seriousness.”123 He thought that the trials had to do with a difference in the way that we 

view animals (distanced and separated from us) and the way that someone like Chassenée would 

(seeing them as fellow creatures of God).124 That may be so. But perhaps Chassenée was using a 

public’s interest in this kind of a performance, an interest that was ultimately explained by the 

way that these trials satisfied a deep psychological need, in order to build his own reputation and 

lay out the rules and principles of a de facto area of the law, a “minor jurisprudence,” as 

Goodrich would put it, in ecclesiastical law, which operated, at least in part, as a forum for 

debate and theatre. This was a theatre that would result in the execution or excommunication or 

perhaps even occasionally the acquittal of an animal (or an inanimate object) – drama would 

require that successful conviction not be a foregone conclusion. Another meaning of sport is “[a] 

theatrical performance; a show, play, or interlude.”125 Plays can be serious, as well as light, tragic 

as well as comic. 

 

In the snout-beetle case, “the villagers must have spent a good deal of hard-earned money for the 

processions and ceremonies which were decreed throughout the trial.”126 That must have seemed 

to them to have been money well-spent. Chassenée himself need not have had any personal 

belief in the religious explanation that the animals were acting as agents of Satan or thought it 
                                                
 
121 Ewald, “What is it Like to Try a Rat,” 1900. 
122 Ibid., 1902. 
123 Ibid., 1901. 
124 Ibid., 1914-16.  
125 Oxford English Dictionary, s.v. “Sport” 2b. 
 
126 Hyde, “The Prosecution and Punishment of Animals and Lifestyles Things,” 706. 
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was sensible to personify and punish animals. Indeed, his treatise sounds very much like it was 

written from a detached and clinical point of view. Evans called it the work of a lawyer and 

theologian rather than a philosopher, citing and collating precedents and all the time remaining 

distant from “all psychological speculation or metaphysical reasoning,” aiming simply to show 

that these animal trials have taken place and the jurisdiction of the courts has been generally 

recognized.127 He reports “without the slightest expression of doubt” the most incredible 

stories.128 If these trials were a form of theatre or performance, servicing some kind of deep 

psychological need, then Chassenée, like any good treatise-writer or any other kind of author, 

saw a niche and moved in to fill it.129 He need not have personally believed that animals were 

rational beings and that it was appropriate therefore to punish them. On this interpretation, 

animals were not being treated as creatures in their own right, equivalent to humans, but as 

things that were put there for our use and entertainment.130 Eating animals of course is the 

ultimate expression of this attitude.131 

 

                                                
 
127 Evans, The Criminal Prosecution and Capital Punishment of Animals, 23. 
 
128 Ibid., 27. 
 
129 One might also see a kind of opportunism in Chassenée’s insistence in the treatise that no penalty be inflicted on 
an animal without trial, thereby ensuring his business and others in his practice area. See ibid., 37. He also wrote that 
in order to increase the chances of the success of an anathema (a curse), all tithes due to the Church should be paid. 
Ibid., 37, 39. Evans’s view is that it was in the interest of the ecclesiastical authorities to encourage superstitious  
buy-in to the beliefs that underlay animal trials “since it strengthened their influence and extended their authority by 
subjecting even the caterpillar and the canker-worm to their dominion and control.” Ibid., 41. 
 
130 See Ewald, “What was it Like to Try a Rat,” 1907 (identifying this view as religious: God gave humans animals 
for their use and entertainment). 
 
131 See Goodrich, Law in the Courts of Love, 78 (“In Freudian terms, the act of eating animal flesh founds the human 
community of Christian cultures not only through violence or the sin of killing but also through differentiation; it 
being only through eating the animal that the animal can be distinguished from those that eat. The ceremony or rites 
of common food further establish community by repressing the relation between the act of killing and the production 
and consumption of food”). 
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Important to the focus on animals in the law, at least on the literary side was a very influential 

Latin medieval text called Reynard the Fox.132 This book made an appearance in an important 

early American novel modeled on Don Quixote written by Pennsylvania lawyer and judge Hugh 

Henry Brackenridge, Modern Chivalry.133 In the novel, the side-kick Pancho character, Teague 

O’Reagan, having received a tar and feathering by the inhabitants of one town runs and hides in 

the forest. There he is mistaken for an animal and put on trial using the laws of ferae naturae. 

Reynard the Fox was used to demonstrate that the fact that he could speak did not mean he was 

not an animal.134 Brackenridge did not explain this, so presumably his reader was simply meant 

to understand the reference, obscure to us now. In the book, Reynard the fox was brought 

forward in the Lion King’s court by the other animals for slaying chickens and the like, and he 

continuously gets himself out of trouble with his smooth talking, each time convincing the Lion 

Queen to pardon and acquit him. Partly due to the influence of this book, “Reynard” came to be 

understood as a word for a fox, chiefly in literature.135 In a work that shortly followed Reynard 

the Fox, foxes were categorized with the “stenchy” (as opposed to “sweet”) beasts, noted for 

their “evil physiognomy” and a nature that is “deceitful and tricky above all other beast and 

exceedingly malicious.”136 A lawyer/writer from Long Island, William Post Hawes, named one 

of the characters on his hunting and fishing trip “Raynor.”137 He had another character wave a 

dead beach fox in the air as part of his argument in a Court of Dover that was stuck to adjudicate 

                                                
 
132 For background on this text, see Donald D. Sands, “Introduction” to The History of Reynard the Fox, translated 
and printed by William Caxton in 1481 (Cambridge, Mass.: Harvard University Press, 1960). 
133 This text is identified and discussed by Ferguson, Law and Letters in American Culture, 119-28. 
134 See Modern Chivalry: Containing the Adventures of Captain John Farrago and Teague O’Regan, his servant, 
vol. 4 (Philadelphia, Pa.: John M’Culloch, 1797), 139-57. 
135 Either as a proper name or occasionally as a common noun. See Oxford English Dictionary, s.v. “Reynard.” 
Murray explains that an eighteenth-century German professor drew attention to the value of the text, Reynard the 
Fox, for the interpretation of old German law. See Lawyers’ Merriments, 28. 
136 Evans, 55-57 (quoting from a 1486 book Le Livre du Roy Modus et de la Reyne Racio, i.e. The Book of King 
Mode and Queen Reason). 
137 Sporting Scenes and Sundry Sketches, 100. 
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a dispute between that character and another of the expedition’s revelers who felt his masculine 

pride wounded by the other.138 In other words, there was a literary tradition, including a set of 

masculine and lawyerly Court of Dover practices in the first half of the nineteenth-century in 

America, which fit perfectly with Livingston’s dissent. This style (and substance) would have 

been immediately recognizable to contemporaries and resonated with them when Livingston 

referred to the fox as “reynard” and anthropomorphized the animal by referring to it as “him.”139 

Reynard the Fox and its influence are not far in the background when Livingston spoke of the 

fox as a “pirate, ‘hostem humani generis,’” i.e. an enemy of mankind, whose “deprecations on 

farmers and on barn-yards, have not been forgotten” and whose career has been “so cunning and 

ruthless.”140 

 

The Ancient and Honorable Court of Dover is a good example of a non-state sanctioned court 

using the language of the law to immediately strike the tone of solemn foolery, not just one or 

the other, serious or playful, but both, serious play. Peter Goodrich has written extensively about 

the Courts of Love, another minor jurisdiction that used law to adjudicate disputes. Learned 

treatises like Chassenée’s on the excommunication of insects were produced and the case law set 

out the principles that courts aimed to meet (e.g. always maximize love, use a subjective measure 

in assessing emotional hurt suffered by the affected parties and so on).141 Pierson v. Post shows 

us that this kind of serious play, solemn foolery, or sport existed in the formal state courts also.142 

                                                
 
138 See ibid., 80-92. It was of a sexual nature. Sport can also refer to “lovemaking, amorous play; (also) sexual 
intercourse; an instance of this, an amorous exploit.” Oxford English Dictionary, s.v. “Sport” 1c.   
139 Pierson v. Post, 179 (“reynard” reference); 179-80 (uses of “him”). 
140 Ibid., 180. 
 
141 See Goodrich, The Laws of Love. 
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A judgment like the Dan Brown case demonstrates that it continues to exist. However, it is 

interesting and important to note that unlike the early nineteenth century when few would have 

challenged a judge’s right to do whatever he wanted in a judgment, which was after all an 

extension of his office, thought by most to be a species of private property, modern day solemn 

foolery tends to elicit a negative reaction. 

 

Consider for instance, a relatively recent case, which cites Pierson v. Post.143 In it, a judge took a 

dispute over a fishing hole in Mississippi as an occasion to write a very long exegesis on hunting 

and fishing (mostly fishing) traditions, utilizing the same onomatopoeic echo of such activities as 

sport and as an opportunity for sporting fun as Pierson v. Post. Drawing on writers as diverse as 

William Faulkner, Mark Twain, and John Grisham, as well as local reminiscences, obscure 

poetry, short stories and novels (obscure at least to a non-Southerner and I suspect even to a 

Southerner), encyclopedia excerpts, and collections of naturalists’ observations, he produced a 

rather unusual judgment. The Chief Justice of the court wrote in a concurrence that “the first 

twelve pages of the majority opinion would best have been left unsaid, or relegated to a work of 

prose or fiction. The Bench and Bar have much law and many opinions to read and digest and 

should be permitted to choose when and where to read for pleasure.”144 There is disapproval here 

towards the judge’s failure to respect the line between serious law and flippant or facetious play. 

The implication is that he is wasting his time and ours, taking us on a romp that would have been 

better not done. Goodrich notes that the Court of Appeal in The Da Vinci Code case was adamant 

                                                                                                                                                       
142 The term “burlesque reports” has been used to describe “humorous reports, designed to amuse and perhaps 
appeal to literary tastes.” See Erwin C. Surrency, A History of American Law Publishing (New York: Oceana 
Publications, 1990), 49. 
143 Dycus v Sillers, 557, So. 2d 486, 502 (Miss. Sup. Ct.) (1990). 
144 Ibid., 508-9. 
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that the code embedded in the decision made no difference to the outcome of the case. In other 

words, it could be safely ignored, with the implicit recommendation that it should be.145 

 

Peter Goodrich has written an article asking the following question: Why has the history of the 

legal spectacle not yet been written?146 His answer is that generally lawyers, physically often 

myopic, are not inclined to dwell on the image, the spectacle.147 Why? “Images give law its 

power and glory, its aura and effect.”148 It is as if we all instinctively know it is better not to call 

attention to this. “The spectacle should overlook and be overlooked.”149 Why risk pulling back 

the curtain to show just how much is smoke and mirrors, robes and Latin that few today can even 

understand. Indeed, failing to dissimulate by calling attention to the fact that a text, perhaps 

especially a legal text, “is never simply a text” is a betrayal of the legal tradition.150 The lawyer is 

not supposed to do this. That is not her role. She is trained to focus on the decision, delineate the 

holding and ignore anything extraneous or distracting or irrelevant. Sporting wit and embedded 

codes are of this ilk. As Goodrich puts it, “[l]aw is a theatre that denies its theatricality.”151 We 

are supposed to be like Chassenée, putting forward argument after argument, showing nary a 

crack in the veneer of seriousness, no matter how ridiculous. This denial of the other self of the 

law, the playful self, helps explain why legal scholars have studiously avoided any serious 

conceptual analysis of solemn foolery, not just for a case like Pierson v. Post but also as a 
                                                
145 Goodrich, “Legal Enigmas,” 72. 
 
146 Peter Goodrich, “Specters of Law: Why the History of the Legal Spectacle Has Not Been Written,” UC Irvine 
Law Review 1 (2011): 773-812. 
147 Ibid., 789 
148 Ibid., 790. 
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general conceptual category. Such thinking brings the serious authoritative law too close for 

comfort to the playfulness of a group like the Ancient and Honorable Court of Dover. 

 

We look at something like the animal trials and we are tempted to say, it is all just a gargantuan 

joke,152 or the shenanigans of the Ancient and Honorable Court of Dover and pronounce it 

foolishness from start to finish. However, when law is used in the way that is in these “minor 

jurisdictions” something important is happening. The curtain is drawn back on all law, which we 

can see always involves a heavy dose of fiction. Think of a statement of facts, what it leaves out 

and what it includes and the way that its framing leads the way to the conclusion its author 

desires, or the framing of issues and how they shape and present a reality that would be 

unrecognizable to the litigants. The law is full of the kind of legal fictions Jeremy Bentham 

railed against. Yet for all of its fictional aspects, the law is always ultimately coercive.153 

Emphasizing its tenuous connections to reality, risks making that coercion seem illegitimate. In 

other words, seriousness insulates the law and us, as legal actors, from that charge. Solemn 

foolery and its recognition throws into doubt (or can throw into doubt) the legitimacy of 

coercion. 

 

Coming to appreciate Pierson v. Post as a product of solemn foolery does not mean that the case 

cannot still be important in the way it has traditionally been, as a useful set of facts for raising 

issues connected to the first possession of movable property by original acquisition. However, it 

does mean understanding that there are playful elements in the text that can be misleading if they 
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are taken too seriously or taken in a straightforward way. We need to work on our ability to 

appreciate the fact that legal text can be two different things simultaneously, both serious and 

playful. Rather than trying to resolve that tension in favor of one over the other, the two must be 

allowed to exist. This is difficult for us because of the premium we put generally in the law on 

clarity and the elimination of ambiguity. It is good to be clear. However, this can lead us astray 

in the face of a complex text that was itself written to escape such categorization. We are sure to 

get it wrong if we resist concordi discors, the coexistence of opposite things.154 Recognition of 

the category of solemn foolery, on the other hand, allows texts like Pierson v. Post, that are 

inside the formal state law, and the records of the Ancient and Honorable Court of Dover, which 

existed in their own world of masculine lawyerly and literary play, to be appreciated as two sides 

of the same coin. Indeed, each side actually contains the other within it, some of the playfulness 

and seriousness, in an irreducible way. 
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