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Australia and asylum  seekers: is a policy of 
protection in the 'national interest'?

Jacqueliene Bailey*

The stated objective of the M igra tion  A c t 1958  (Cth) is 'to regulate, in the national 
interest, the coming into, and presence in, Australia of non-citizens' (M igra tion  A c t  s 4). 
In the context of Australia's refugee policy, the question arises as to what constitutes 
the 'national interest' in order to determine to what degree the provision of protection 
to asylum seekers is in the 'national interest'. The Australian Government's refugee 
policy represents a primarily realist interpretation of the 'national interest', in that its 
overriding priority is to maintain state control over population flows, including by 
those to whom Australia may owe protection obligations. This has led to the 
implementation of practices designed to regulate as far as possible the asylum intake, 
by deterring the entry of unregulated asylum seekers, that is, unauthorised arrivals 
and onshore applicants who seek protection in Australia.

In this article, I will examine the ways in which refugee policy in Australia represents 
an imbalance within the conceptualisation of the 'national interest', in terms of the 
current prioritisation of state control above Australia's human rights and 
humanitarian obligations to asylum seekers. I will argue that a refugee policy that is 
in the 'national interest' could, and should, incorporate a greater balance between 
humanitarian considerations and state sovereignty, thus serving both ends. In doing 
so, I will argue that the 'national interest' already contains elements of 
humanitarianism, and that what is required is a conceptualisation of the 'national 
interest' that recognises this. I will explain the realist and idealist definitions of the 
'national interest' and how these can be used to characterise Australia's refugee 
policy, and I will give examples of the way that Australia's asylum policy manifests 
an imbalance between these two conceptualisations. I will argue that this imbalance 
is neither in favour of state sovereignty nor humanitarian concerns in relation to 
asylum seekers, and therefore does not serve the 'national interest'. I will examine 
ways in which the 'national interest' could be better served by a greater balance 
between these two, currently perceived as conflicting, priorities.
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Realist view of the 'national interest'
Realists use the term 'national interest' to refer to the interests of a state in keeping 
and increasing its power in relation to other states (Rourke and Boyer 1995: 22). To 
preserve itself, a state must protect its sovereignty (Miller 1986: 79). Sovereignty is 
consistently recognised as a fundamental element of statehood (James 1984: 2-3). If a 
state can safeguard its sovereignty, it can begin to attempt to expand its influence and 
power in the international system.

Realists assert that the preservation of sovereignty requires that key consideration be 
given to national security. Security will include the maintenance of some degree of 
control over a nation's territorial borders (Mathew 1994: 49). Control over borders is 
necessary to prevent unmanageable influxes of people from entering a country. What 
constitutes an unmanageable number of people will vary, depending on the capacity 
of the country in question.

Idealist view of the 'national interest'
Idealists essentially argue that respect for human rights is in the 'national interest' 
because it contributes to the continued development of the international community. 
They also contend that the observance of human rights and values, such as 
democracy and the rule of law, will be in a nation's interest, as these principles form 
the optimum basis upon which a nation is built. Finally, idealists recognise that 
human rights should be upheld by states because of their inherent value.

Idealists believe that ethical concerns should play a role in the formulation of the 
'national interest'. They argue that it is in all states' 'national interests' to establish 
and maintain a stable international world order based on ethics and co-operation 
(Rourke and Boyer 1995: 15). Liberal institutionalists, for example, emphasise the 
significance of international institutions in the development and maintenance of 
international co-operation and ultimately of world peace (Martin 1995: 485). The 
observation of ethical standards and human rights is essential for the long term 
health of a state. Idealists do not see the survival of a state or the extension of its 
influence over other states as the key criteria for a state's success.

Idealists believe that equally important to a state's survival is its nature (Rourke and 
Boyer 1995: 16). A  state that violates human rights or breaches its international legal 
obligations can survive in the international system and increase its power in terms of 
the influence it has over other states' behaviour. However, idealists question the 
value of a state which survives by such means. They also challenge the continued 
survivability of such a state, given the increasingly interdependent nature of societies 
and the pressure applied by domestic populations on states to create and maintain
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sta tes b a sed  o n  h u m a n  righ ts and  the rule o f law  (R ourke and  B oyer 1995: 16; D e  Q  
W alker 1988: 127). States sh o u ld  be leg itim ated  by their protection  o f h u m a n  righ ts  
a n d  other core so c ieta l v a lu es , rather than  b y  their sh eer  capacity  to  su rv iv e  in  a 
con flic tu a l sta te  sy stem . Such  states w o u ld  contribute to the e v o lu tio n  o f an  
in tern ation al state sy s te m  b ased  o n  co-operation  and  shared  v a lu es  rather than  o n  
m ere p o w er  p o lit ic s  (D o n n e lly  1998: 26-27). T hese shared  v a lu e s  w o u ld  b e  em b o d ied  
in  in tern ation al law .

A cco rd in g  to  th is reason in g , adherence to  in ternational law , in  particular h u m a n  
r igh ts law , is  e ssen tia l to the su sta in m en t and d ev e lo p m en t o f the in ternational 
co m m u n ity  (L oescher 1993: 214). International la w  represents th ose  v a lu es  a n d  
n o rm s that sta tes  share and  con sid er as b ind ing . H u m a n  righ ts treaties represent 
v a lu e s  w h ich  are shared  b y  the m em b ers o f the in tern ation al com m unity . T he  
d e v e lo p m e n t o f th e in ternational co m m u n ity  fosters in tern ation al co -op eration  a n d  
a preference for p ea ce fu l m eth o d s o f n egotia tion  and  d isp u te  reso lu tion . It therefore  
o u g h t to  b e in  a n a tio n 's  in terest to  co m p ly  w ith  its in ternational leg a l o b lig a tio n s  
a n d  to  contribute to  the stab ility  and  d ev e lo p m en t o f th e in ternational com m unity . 
T he ex isten ce  o f  th e in ternational co m m u n ity  is a lso  in  states' in terests b eca u se  it 
p ro v id e s  sta tes w ith  a foru m  in  w h ich  to assert their sovereign ty .

Idealists seek  to m arry their concept o f the 'national interest' w ith  the realist im p erative  
o f state sovereignty . T hey em p h asise  that o n e  o f the m ain  w a y s  for a state to ob tain  
recogn ition  o f its  so v ere ig n ty  is b y  adhering to state-based in ternational organ isations  
an d  treaties (Jam es 1984: 2-3). B ecom ing a m em ber o f the U n ited  N a tio n s (U N ) 
sy m b o lises  a state's m em bersh ip  o f the international co m m u n ity  (James 1984: 2). Such  
in tergovern m en ta l organisations are arrangem ents b etw een  sovereign  states. T hey  
th u s reinforce the perception  that sovereign  states are the m ost im portant and  m o st  
cred ib le participants in  in ternational relations (M iller 1986: 81). It can therefore b e  in  
th e  interest o f  a state's sovere ign ty  to participate in the international com m u n ity  and  
a b id e  b y  the ru les w h ich  b ind  it. T hese inclu d e international h u m an  rights law.

H u m a n  righ ts are a lso  w o rth y  o f states' respect becau se o f  their inherent va lu e . Q u ite  
apart from  co n sid era tio n s o f the 'national interest', h u m a n  righ ts m u st b e  resp ected  
b eca u se  th ey  co n stitu te  righ ts that ev ery  hum an  b e in g  p o sse sse s  b y  nature o f b e in g  
h u m a n  (F orsythe 1998: 510). T hey are essen tia l for a p erso n  to  liv e  w ith  a basic  
d e g ree  o f d ig n ity .1 H u m a n  rights sh o u ld  therefore b e  resp ected  b y  all en tities , 
in c lu d in g  states (Falk 1981: 44). This is  in  the interests o f in d iv id u a ls , n a tio n s a n d  the  
g lo b a l com m unity .

1 See for example the Universal Declaration of Human Rights.
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Is a balance possib le?

T he realist v ie w  o f th e 'n a tio n a l interest' e m p h a s ise s  a sta te 's  con cern s w ith  security. 
In the a sy lu m  context, in  ord er to m a in ta in  th e secu r ity  o f  th e  sta te  an d  its d o m estic  
p op u la tio n , realists p r io r itise  the p reserv a tio n  o f  sta te  con tro l o v er  its bord ers over  
other con sid eration s. Id ea lists , on  th e other h a n d , m a in ta in  that a state w h ich  
en d an gers or breaches h u m a n  rights in  order to  m a in ta in  co n tro l over its b ord ers is  
n o t a state w o rth  k eep in g  secure.

Both sch o o ls  o f th o u g h t h a v e  a d v a n ta g es a n d  d isa d v a n ta g e s . T he realist p o in t o f 
v ie w  is exactly  that —  rea listic  —  in  that it r e c o g n ise s  that s ta te s  ex ist in  an  anarchical 
sy stem  o f states, in  w h ic h  th e  ten u o u s id ea s  o f  h u m a n  r ig h ts  and  n o rm s o f state  
b eh av iou r  are still far from  m aturity. T herefore in  su c h  a co n tex t, it is  n ecessa ry  to  
p ro tec t d o m e s tic  p o p u la t io n s  a n d  so  s ta te s  m a in ta in  co n tro l o v e r  p o s s ib ly  
d esta b ilis in g  in flu x es  o f a sy lu m  seekers. O n  th e  o th er  h a n d , th e id ea lis ts  h a v e  a 
poin t. W ould  w e  w a n t to l iv e  in  a state th at sy s tem a tica lly  v io la te d  the h u m a n  rights  
o f p eo p le  seek in g  p ro tec tio n  from  p ersecu tio n ?  Is that th e so rt o f state sy s te m  w e  
w a n t to preserve?

R ealist concerns regard in g  th e  m a in ten an ce o f co n tro l o v er  th e  san ctity  o f b ord ers are 
essen tia l co n sid era tio n s in  p ro tectin g  a state fro m  m a ss iv e , d esta b ilis in g  p o p u la tio n  
in flu xes. H ow ever , I a rg u e  that su ch  co n cern s can  b e  b a la n ced  w ith  eq u a lly  
im p o rta n t h u m a n  r ig h ts  a n d  h u m a n ita r ia n  in te r e sts , b e c a u s e  th e  c o n tin u e d  
d ev e lo p m en t o f the in tern ation a l c o m m u n ity  a n d  resp ect for h u m a n  righ ts are a lso  
essen tia l to  the n a tio n 's  w e llb e in g . A  sta te 's  a p p ro a ch  to  a sy lu m  seek ers  m u st  
therefore balance a rea listic  a ssessm en t o f th e  sta te 's  ca p a c ity  to assist, w ith  its  
o b liga tion s to  p e o p le  se e k in g  to e n g a g e  the sta te 's  p ro tec tio n  o b liga tion s. S u ch  an  
ap p roach  co u ld  in co rp o ra te  a d eg ree  o f c o n tr o l o v er  in f lu x e s , as w e l l  as a 
hum anitarian  approach  to  th o se  w h o  h a v e  a rr iv ed  to  seek  p rotection . In ternational 
co-op erative  efforts co u ld  b e  taken  to  ad d ress ro o t ca u ses  o f  re fu g e e  m o v e m e n ts , and  
assistance co u ld  be p r o v id e d  to sta tes b ea r in g  th e  g rea test b u rd en  o f d isp la ced  
p ersons.

Australia's 'national interest' —  a place for hum an rights?

The A u stra lian  co n cep tu a lisa tio n  o f th e  'n a tio n a l in terest' in  th e  con tex t o f  refu gee  
p o licy  can b e  ch aracterised  as p r im arily  rea list, w ith  e le m e n ts  o f  th e id ea lis t 
p ersp ective . A ccord in g  to  form er A u stra lia n  F o reig n  A ffa irs  a n d  Trade M inister, 
G areth E vans, the reco g n itio n  o f h u m a n  r ig h ts  as a c o m p o n e n t o f  th e  ' national 
interest' is  the:

... extension into our foreign relations of the basic values of the Australian community —
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values which are at the core of our sense of self and which a democratic community 
expects its government to pursue. It is  proper, if for no other reason than to maintain our 
own sense of worth in pursuing ends that are inherently valuable, to seek improved 
standards world-wide in human rights and equal opportunity [and] to solve the world
wide problem of refugees .. .In the longer term, the evolution of just and tolerant societies 
brings its own international returns — in higher standards of international behaviour, and 
in the contribution that internal stability makes to international stability and peace (Evans 
and Grant 1995: 33).

This w a s recently  affirm ed b y  A u stra lia 's current F oreign  A ffairs M inister, A lex a n d er  
D ow ner, in  h is  address to the U N  G eneral A ssem b ly  regard ing  the im p o rta n ce  o f  
hum anitarian  in terven tion  in  h u m a n  rights crises su ch  as that occurring in  E ast 
T im or (P ress R elea se  1999: G A /9 6 1 5 ) . D o w n e r 's  p o s it io n  im p lie s  th a t th e  
p reservation  o f the v a lu es o f  h u m a n  righ ts, dem ocracy  a n d  the rule o f  la w  is in  th e  
in terest o f the p eo p le  w h o  con stitu te  th e  A ustralian  n a tio n , and  therefore a lso  in  th e  
'national interest'. This is w h y  A u stra lia 's treatm ent o f  on sh o re  asy lu m  seek ers m u st  
adhere to h u m a n  rights o b liga tion s u n d er  in ternational law .

E vans argues that it is in  A ustra lia 's 'national in terest' to  observe its in tern ation a l 
lega l ob lig a tio n s and to a ctive ly  participate in  co -o p era tiv e  efforts a im ed  at r e so lv in g  
global p rob lem s (E vans and  G rant 1995: 35). A ustralia  w o u ld  thereby reco g n ise  itse lf  
as a m em ber o f an in ternational co m m u n ity  o f states, w h ic h  are b o u n d  b y  the sh a red  
v a lu es  en sh rin ed  in  in ternational law , a n d  h o ld  a co m m o n  interest in  re so lv in g  is su e s  
o f in ternational sign ificance. A ustra lia  th u s h as an in terest in  o b serv in g  its h u m a n  
rights ob lig a tio n s under in tern ation al la w  and in  partic ipating  in  in tern ation a l 
co-op erative  efforts to  ad d ress g lob a l h um anitarian  d ilem m a s, such as the g r o w in g  
n um ber o f refugees.

'N ational interest' and Australia's asylum  p o licies

A ustralia's refugee and hum anitarian program  represents an attem pt o n  the part o f  
su ccessive  A ustralian governm ents to  com e to term s w ith  w h a t they h ave  id en tified  as  
the co m p etin g  priorities o f A ustralia's h u m an  rights and  international la w  ob lig a tio n s  
to refugees, and  its interest in  controlling all pop u la tion  m o v em en ts into A ustralia . T he  
current balance strongly  favours the realist priority o f control, to  the detrim ent o f th o se  
seek in g  protection  from  A ustralia. T he current g o v ern m en t appears n o t to  see  th ese  
priorities as com p etin g  at all b u t con sisten tly  argues that it is n ot v io la tin g  h u m a n  
rights or international obligations. In in stances w h ere a p o ss ib le  conflict co u ld  arise  
b etw een  the assertion  o f A ustralia's sovere ign ty  over the a sy lu m  seeker intake a n d  
A ustralia's ob ligations to asy lu m  seek ers under the 1951 C on ven tion  relating to  the  
Status o f R efugees and its 1967 P rotocol (R efugee C on ven tion ), current p o lic ie s
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d em on stra te  that the form er h as b een  con sisten tly  prioritised.

A u stra lia  h as a m u ltitu d e  o f  m ea su res in  p lace to  fulfil its ob lig a tio n s under the  
R efu g ee  C o n v en tio n . T h ese  in c lu d e  a m ulti-tiered  d ecis io n  m a k in g  system  for 
on sh o re  a p p lican ts, a re se ttlem en t p rogram  for offshore asy lu m -seek ers, and su b 
ca teg o ries  for g ro u p s at p articu lar risk. H ow ever, A ustralia 's treatm ent o f onshore  
a sy lu m  seek ers h a s rep ea ted ly  b een  co n d em n ed , d o m estica lly  and  internationally , as 
u n n ecessa r ily  harsh , a p p ro a ch in g  a fo rm  o f regu lation  for regu la tion 's sake, rather 
th a n  g en u in e ly  req u ired  in  th e 'n ation al interest'.

T he n eed  for tig h t sta te  con tro l o v e r  u n con tro lled  a sy lu m  seek er arrivals is  
freq u en tly  iterated  b y  th e  M in ister  for Im m igration , In d ig en o u s and  M ulticu ltural 
A ffa irs, T he H o n  P h ilip  R u d d o ck  MP. M inister R uddock  m ak es regular statem ents  
regard in g  the n e e d  to  m a in ta in  con tro l over the in take and  deter w h a t h e  says are 
u n reg u la ted  in flu x es, in  ord er to  m a in ta in  the in tegrity  o f th e  re fu g ee  program  and  
A u stra lia 's cap acity  to  p r o v id e  p ro tectio n  to an y o n e at all (M ed ia  R elease 2001: 
M P S 0 4 6 /2 0 0 1 ). R u d d o ck , th ro u g h  h is  rhetoric, seek s to d em on stra te  that current 
differen tia l treatm ent o f  a sy lu m  seek ers is  in  A ustralia 's 'national in terest', b ecau se  
t ig h t control, h e  a rg u es, is  u lt im a te ly  the b est w a y  for A ustra lia  to  fu lfil its  
h u m a n ita r ia n  o b lig a tio n s  to  'g e n u in e  refu g ees'. T his ch aracter ises m a x im u m  
so v ere ig n ty  ov er  a n a tio n 's  b ord ers as essen tia l to  the fu lfilm en t o f hum anitarian  
o b lig a tio n s, ev en  w h e r e  th is  m a y  lea d  to the p o ss ib le  v io la tio n  o f C on ven tion  
o b lig a tio n s an d  h u m a n  r ig h ts  o f  o n sh o re  a sy lu m  seekers.

T he prioritisation  o f  sta te  contro l o v er  C o n v en tio n  ob lig a tio n s is dem on stra ted  
th ro u g h  the in crea s in g ly  d ifferen tia l treatm ent o f on sh ore ap p lican ts, that is, th ose  
a sy lu m  seek ers ov er  w h o m  th e G o v ern m en t has n ot had  the o p p o rtu n ity  to regulate, 
a n d  offshore a sy lu m  seek ers , th o se  w h o m  the G overn m en t h as regu la ted  co m p lete ly  
th ro u g h  its lim ited  q u o ta  sy s te m  for offshore applicants. In order to  exp la in  the  
G o v ern m en t's  d ifferen t le v e ls  o f  p ro tectio n  to on  and  offshore a sy lu m  seekers, w e  
m u st look  at the ch aracteristics o f  ea ch  grou p  and con sid er the im p lica tion s . O ffshore  
a sy lu m  seek ers are o p e n  to  c lo se  regu lation . A ustralia  can (and  d o es) d ictate the  
r eg io n s  from  w h ere  th e y  c o m e , an d  their num ber. A ustralia  can  p lan  resettlem ent 
serv ice s  and  to  so m e  ex ten t, factor in  the a sy lu m  seekers' im p a ct on  so c ia l services. 
T he a d v a n ta g e  to  the G o v ern m en t o f  th is p o lic y  is therefore that the in take o f  
offsh ore  a sy lu m  seek ers is  o p e n  to  a h ig h  d eg ree  o f control.

In contrast, u n a u th o r ised  arriva ls are o p en  to  a far lesser d eg ree  o f  control. A ustralia  
ca n n o t regu late  their arrival, their n u m b ers, their cou n tries o f  o rig in , nor can  
A u stra lia  p red ic t a n d  p la n  for their im p act on  socia l serv ices. T he A ustra lian  
G o v ern m en t h a s  tak en  m o v e s  to p rev en t and  deter u n a u th o rised  arrivals. M easures
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h a v e  b e e n  in tro d u ced  in  th e 'national in terest', according to the Prim e M inister, to  
curb w h a t h e  states are in flu xes o f u n au th orised  arrivals that co u ld  en d an ger  
A u stra lia 's  security . T h ey  in c lu d e  a d v er tis in g  ca m p aign s in  so u rce  co u n tr ies  
e m p h a s is in g  th e  d an gers o f  a boat trip to A ustralia; and recent a ttem p ts to p rev en t  
arrivals w h o  co m e  b y  b o a t from  en terin g  A ustralian  territorial w aters, or b e in g  able  
to a p p ly  for p rotection  e v e n  w h en  in  A ustra lian  territorial w aters. T em porary  
P rotection  V isas (TPVs), v isa  lim ita tion s on  fam ily  reunion , m andatory  d eten tio n  a n d  
th e c o n d it io n s  o f d eten tio n  m a y  a lso  serv e  deterrent pu rp oses. Inadequate access to  
leg a l a d v ice , restrictions o n  th e  judicia l r ev ie w  o f d ec is ion s, and the d en ia l o f access  
to  m a n y  o n sh o re  a sy lu m  seek ers liv in g  in  th e com m u n ity  to socia l serv ices a n d  the  
righ t to  w o rk  are so m e  o f the other m ea su res taken b y  the current g o v ern m en t to  
deter a p p lica n ts  from  seek in g  protection  on  our shores.

T he rhetoric u se d  to ju stify  these m easu res focu ses o n  the n eed  to  m ain ta in  the  
sa n ctity  o f  o u r  borders, the in tegrity  o f  the refu gee  and  hum anitarian  program , a n d  
p rev en t th e  cou rt sy stem  from  b ein g  over-b u rd en ed  by  fa llacious c la im s. O n sh ore  
a p p lica n ts  are characterised  as 'q u eu e  jum pers', as so m eh o w  less  d eserv in g  o f  
A u stra lia 's  g en ero sity  than  th ose w h o  are p a tien tly  w a itin g  offshore to  co m e in to  
A u stra lia  in  an  ord erly  an d  m o st im portantly , a w ell-regu la ted  and  p la n n ed  fa sh io n .2 
E x a m p les o f  d ifferen tia l treatm ent in c lu d e  the m andatory d eten tio n  o f on sh o re  
a sy lu m  seek ers w h o  h a v e  arrived  w ith o u t au thorisation , and  the d e v e lo p m e n t o f the  
tem p o ra ry  p ro tectio n  v isa  ca tegory  a n d  the restrictions o n  fam ily  reu n ion  for h o ld ers  
o f TPVs.

S evera l co m m en ta to rs h a v e  argued  that th is d ifferential treatm ent g o e s  so  far as to  
breach  A u stra lia 's  o b lig a tio n s under th e  R efu gee C onvention . Various A rticles o f  the  
In ternational C o v en a n t on  C iv il and P olitica l R ights (ICCPR) and the C o n v en tio n  on  
the R igh ts o f  th e C h ild  (CRO C) cou ld  be seen  as breached b y  the TPV restrictions on  
fa m ily  reu n ifica tion , and  m an d atory  d eten tio n  has b een  r igorou sly  criticised  as  
v io la tin g  the ICCPR and  th e C o n v en tio n  A g a in st Torture and O ther Form s o f C ruel, 
In h u m an  or D eg ra d in g  T reatm ent or P u n ish m en t (CAT) (H um an R ights an d  E qual 
O p p o rtu n ity  C o m m issio n  (HREOC) 1998). W hether or not A ustra lia 's p o lic ie s  
actu a lly  breach  its in ternational o b liga tion s, it is  clear that th ese  p o lic ies  represent a

2 I will not examine these examples in detail here, however there are many excellent discussions of 

differential treatment of onshore and offshore asylum seekers in Australia. See Nicholls G 'Unsettling 

Admissions: Asylum Seekers in Australia' (1997) 11(1) Journal of Refugee Studies 61-79; Joint Standing 

Committee on Foreign Affairs, Defence and Trade, Commonwealth Parliament of Australia, A report on 

visits to immigration detention centres, tabled 18 June 2001; Commonwealth Ombudsman, Immigration 

Detention Centres Investigation March 2001.
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lim ited  in terpretation  o f A u stra lia 's ob lig a tio n s to  a sy lu m  seek ers in  favou r o f tigh t  
state control.

Such  control is argu ab ly  u n n ecessa r ily  tight, g iv e n  a realistic (rather than s im p ly  
realist) appraisal o f  the threat w h ic h  a sy lu m  seek ers p o se  to  th e  sa n ctity  o f our  
borders and  the stab ility  o f  our state. T he A u stra lian  G o v ern m en t a ttem p ts  to justify  
its strict d e ten tio n  p ractices to p ro tec t A ustralia  from  w h a t it  s ta te s  are m a ssiv e  
in flu x es  o f u n a u th o rised  arrivals (R u d d ock  1999: M P S 1 0 2 /9 9 ). T he G o v ern m en t  
co n ten d s that in  th e a b sen ce of su ch  m easu res, th e flo o d g a te s  w o u ld  be o p e n e d  to  
'hordes' o f a sy lu m  seek ers (C ronin  1993: 84; H and  1992: 45;.Inglis 1994: 18). It is  sa id  
to  b e  in  A u stra lia 's  in terest to  secu re  its b o rd ers a g a in st m a s s iv e  f lo w s  o f  
u n con tro lled  m igration  (U N H C R  1995: 20).

It is  entirely  acceptable that a state sh o u ld  m ain tain  control o v er  its  b o rd ers in  order  
to  protect a n ation  from  p o p u la tio n  in flu x es that co u ld  p o te n tia lly  d esta b ilise  the  
n a tio n 's  security  an d  stability. H o w ev er , the n u m b er o f u n a u th o r ised  arrivals to  
enter A ustralia  is  so  sm all a s to b e  re la tive ly  in sign ifican t. In th e  y ea r  2001-02 there  
h a v e  b een  1212 b o a t arrivals b y  A p ril 2002. In 2000-01 there w e r e  4141, in  1999-00  
there w ere  4175, an d  in  1998-99 there w ere  921 (D IM A  2001: F act S h eet 81). W hile  
there h as b een  an increase in  recent yea rs, these  fig u res sh o u ld  b e  s e e n  in  th e  con text  
o f th e g lob al tren d s in  a sy lu m  seek er  n u m b ers. U N H C R  e s t im a te s  its total 
p o p u la tio n  of concern  to  b e  about 21 m illio n , and  to  h a v e  in crea sed  b y  4 p er  cen t in  
2000 (U N H C R  2001: w w w .u n h cr .ch ). In the p er io d  January to  June 2001, 7054  
ap p lica tion s for a sy lu m  w ere  lo d g e d  w ith  A ustralia . T his can b e  co m p a red  to  33,285  
to  th e U n ited  K in gd om , 40,786 w ith  G erm any, 18,882 to  C anada for  th e  sa m e  p eriod  
(U N H C R  2001: w w w .u n h cr .ch ). T he n um ber o f b o a t p e o p le  a rr iv in g  in  A u stra lia  
seem s a lm ost n eg lig ib le  in  the co n tex t o f A u stra lia 's m ig ra tio n  p ro g ra m , w h ich  
n u m b ers 85,000 in  2001-02, n ot in c lu d in g  the 12,000 p la ces  in  th e  re fu g ee  and  
hum anitarian  program .

By seek in g  to deter  a sy lu m  seek ers from  com in g  to A u stra lia  in  a  s itu a tio n  o f  g lob a l 
increase in  the n u m b ers o f the to ta l p o p u la tio n  o f co n cern  to U N H C R , A u stra lia  is 
s im p ly  decreasing  its share o f th e b urden , exacerb atin g  the p r o b le m s  in  the lo n g  
term . The increasing  co m p lex ity  a n d  v o lu m e  o f the re fu g ee  s itu a tio n  m e a n s  that all 
states m u st increase their co m m itm en t accordingly, rather th an  a tte m p tin g  to  sh u n t  
a w a y  asy lu m  seek ers w h o  u ltim a te ly  m a y  h a v e  n o w h ere  e lse  to  g o . R e fu s in g  entry  
to  a sy lu m  seekers s im p ly  sh ifts th e  b u rd en  to other sta tes , m a n y  o f  w h ic h  h a v e  le s s  
cap acity  to assist th an  A ustralia . (In fact, the m ajority  o f  the w o r ld 's  re fu g e e s  are 
su p p o rted  b y  the d e v e lo p in g  w o r ld .) (U N C H R  2001: w w w .u n h c r .c h ).

In order to b e in  th e  'national in terest', a sy lu m  p o lic y  m u st g iv e  p ro p er  w e ig h t  to

http://www.unhcr.ch
http://www.unhcr.ch
http://www.unhcr.ch
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A u stra lia 's h u m an  r igh ts o b lig a tio n s . A  b a la n ced  ap p roach  m ig h t in c lu d e  both  
in tern ation al and  d o m estic  e fforts w h ic h  a ck n o w le d g e  a state's o b liga tion s to a sy lu m  
seekers a s w e ll  as the n e e d  to  share in tern a tio n a lly  the b u rd en  o f reso lv in g  the 
refu gee d ilem m a . A  sta te  sh o u ld  p a rtic ip a te  in  in tern ation al efforts to share the 
b urden  o f  a ss istin g  re fu g ees  a n d  a d d ress  th e  root ca u ses o f refu gee flo w s. A t the 
sam e tim e, it sh ou ld  o b serv e  its  o b lig a tio n s  to  th o se  a sy lu m  seek ers w h o  are a lready  
at its borders. It w o u ld  n ev er  b e  in  a sta te 's  lo n g  term  in terests s im p ly  to refu se  aid  
to all a sy lu m  seekers. Such  a rejection  w o u ld  m erely  sh ift the burd en  o f the refu gee  
d ilem m a  to  other sta tes  a n d  w o u ld  o n ly  w o r se n  a sy lu m  seek ers' d esp era te  
h u m an itarian  p light. A  better  ap p roach  therefore w o u ld  b e  to  ad m it su ch  d isp la ced  
p erso n s in to  relative safety, w h ile  a lso  e n h a n c in g  in ternational co -op erative  efforts so  
that n o  s in g le  state w o u ld  h a v e  to  bear th e  b u rd en  o f a large in flu x  o f refu g ees alone. 
T hus A u stra lia 's 'national in terest' w o u ld  b e  b est serv ed  b y  ob serv in g  the righ ts o f 
th ose p e o p le  w h o  seek  a sy lu m  in  A u stra lia , as w e ll  as a c tiv e ly  partic ip atin g  in  
in tern ation a l efforts to  r e so lv e  th e g lo b a l re fu g ee  d ilem m a.

The restr ictive  m easures w h ic h  A u stra lia  h a s im p lem en ted  in  resp on se  to  the 
p erce iv ed  threat a sy lu m  seek ers  p o se  to  A u stra lia 's  secu rity  ero d e  the p r in cip les of 
in tern ation a l b u rd en -sh arin g  an d  c o -o p era tio n  w h ich  characterise the in ternational 
com m u n ity . T hey p o ten tia lly  v io la te  A u stra lia 's  h u m a n  righ ts o b liga tion s to  a sy lu m  
seekers u n d er  in ternational law , as d o  th e oth er asp ects  o f A u stra lia 's treatm ent o f 
on sh ore a sy lu m  seekers w h ic h  h a v e  b e e n  d is c u sse d  in  th is paper.

C onclusion

The 'n a tio n a l interest' h a s b e e n  d e fin e d  b y  realists in  term s o f  p o w er  relations and  
the im p o rta n ce  of so vereign ty . In contrast, th e  id ea lis t p ersp ectiv e  fo cu ses o n  the  
im p ortan ce  o f ethical con cern s. I h a v e  a rg u ed  that the 'national interest' sh o u ld  
incorporate  an  u n d ersta n d in g  o f th e  im p o rta n ce  o f h u m a n  rights. In relation  to  
a sy lu m  seek ers , a state m u st b a la n ce  its in terest in  m a in ta in in g  the sanctity  o f its 
borders w ith  its h u m an  r ig h ts  o b lig a tio n s  to  p e o p le  seek in g  a sy lu m . States m ust 
therefore a ttem p t to share th e in tern a tio n a l refu g ee  b u rd en  rather than s im p ly  
sh iftin g  it from  one state to  another. T he la tter occurs w h e n  states em p lo y  restrictive  
a sy lu m  p o lic ie s  w ith o u t c o n s id er in g  th e  in tern ation a l or hum anitarian  im p lica tion s  
o f their action s.

I w o u ld  lik e  to en d  w ith  a fe w  ten ta tiv e  reco m m en d a tio n s for the fu ture of  
A u stra lian  a sy lu m  policy . A u stra lia 's  a p p ro a ch  to o n sh o re  a sy lu m  seek ers co u ld  be  
altered to  resp ect a sy lu m  seek ers' h u m a n  r ig h ts  w h ile  a lso  tak ing  in to  con sid eration  
A u stra lia 's leg itim ate co n cern s reg a rd in g  so v e r e ig n ty  a n d  m ain ta in in g  the sanctity
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o f its borders. A ustralia  sh o u ld  address the issu es p erta in in g  to a sy lu m  seekers b o th  
at the in ternational a n d  d o m estic  levels.

A u stra lia  sh o u ld  increase its en g a g em en t in  in ternational co -o p era tiv e  efforts to  
a d d ress the cau se o f refu g ee  flo w s and to loca lise  u n co n tro lled  m igration . S u ch  
m ea su res m ig h t in c lu d e  en h an cin g  the U n ited  N a tio n s  H ig h  C o m m issio n er  for  
R efu g ees' (U N H C R ) resources so  that it can cop e w ith  the 50 m illio n  d isp la ced  
p erso n s w h o  currently co m e w ith in  its m andate. R egion al in itia tiv es co u ld  a lso  b e  
u sefu l. A ustra lia  co u ld  p ro v id e  hum anitarian  assistan ce to th o se  co u n tr ies  in  th e  
A sia  reg ion  w h ich  trad ition ally  prod u ce a sy lu m  seekers. It co u ld  a lso  contribute to  
U N  h u m a n  rights m o n ito r in g  program s and  hum an itarian  in terv en tio n  efforts to  
p rev en t re fu g ee-p ro d u cin g  situ ation s from  occurring at all.

O n  a d o m estic  lev e l, A ustra lia  co u ld  reform  its practices so  that th e y  d id  n o t breach  
in ternational law . A u stra lia 's treatm ent o f u n au th orised  arrivals ca n  be seen  as  
v io la tin g  th ese  p eo p le 's  rights in  the apparent a ttem p t to  protect A u stra lia  from  
'flo o d s' o f a sy lu m  seekers. Such fears are largely  u n fo u n d ed . In d eed , m ea su res su ch  
as arbitrary d eten tio n  a n d  b u n g led  attem pts to rem o v e  a sy lu m  seek ers from  
A u stra lian  territorial w a ters dam age A ustralia 's in ternational rep u ta tio n  as w e ll as  
cast in to  d o u b t the m oral leg itim acy  o f the g o v ern m en t o f the day. R eform  o f th e  
on sh ore  a sy lu m  p ro cess therefore m u st be u ndertaken  in  order to  p ro tec t th e  righ ts  
o f a sy lu m  seek ers and  the in terests o f the A ustralian  nation . •
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