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'Persons persecuted for political reasons shall 
enjoy the right of asylum  A sylum  policies  

in Germany — myths and realities'* *-

M ichael Uricher*

In the lig h t o f the recent g lob a l fo cu s on  A fgh an istan  (and the 'A fgh an istan  
C on ference' h e ld  near the form er W est G erm an capital B onn in  N o v em b er  2001), it is 
in terestin g  to  n ote  that there are around  90,000 A fg h a n s liv in g  in  G erm an y .1 The 
m ajority h a v e  com e to  G erm any as a sy lu m  seekers o v er  the last 20 years. N o t  all 
a p p lican ts h a v e  b een  o ffic ia lly  recogn ised  as refugees. Som e h a v e  g a in ed  resid en cy  
o n  h u m an itar ian  grou n d s, others h a v e  tem porary fo rm s of protection , w h ile  others 
h a v e  their ca ses still p en d in g .

G erm an y p ro v id es  a p o w er fu l illustration  o f the d y n a m ics  o f a sy lu m  p o lic ie s  and  
p olitics. T he case  for c loser scrutiny appears even  stron ger as the Federal R ep u b lic  o f  
G erm an y  h a s  until v ery  recently  kep t reiterating the officia l m antra that it  d o e s  not 
regard itse lf a 'country o f im m igration '. In sp ite  o f  th is, co n sid erab le  d e  facto 
im m ig ra tio n  h a s occurred in  v ariou s form s, and a sy lu m  app licants h a v e  co n trib u ted  
to  a su b stan tia l increase in  the proportion  o f n on -G erm an  resid en ts a m o n g  the 
p o p u la tio n , w h ich  at p resen t stan d s at about 9 per cen t (BBA 2001: 19). In th e  period  
from  1990 to  2000, G erm an y  recorded  c lose  to  2 m illio n  a sy lu m  a p p lica n ts  
(BAF 2000: 11). C om pared  to th ese  figures, the scale o f  the a sy lu m  seek er f lo w  into  
A u stra lia  a p p ears a lm o st m in u scu le , w ith  around 100,000 p e o p le  a p p ly in g  for 
a sy lu m  d u r in g  the corresp on d in g  p erio d  (D IM A nd; U N H C R  1999). D u r in g  th e  sam e  
d eca d e , G erm an y  a lso  h o sted  so m e 350,000 w ar re fu g ees from  the form er Y u goslav ia
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(L ederer 1997: 314-5). D o es  th is m ean  that G erm a n y  h a s  b een  particu larly  g en ero u s  
to  refugees?  T his article  w ill try to  p u t th ese  f ig u res  in to  p ersp ectiv e  an d  sh o w  h o w  
th is s itu a tio n  d e v e lo p e d .

T he article is  stru ctu red  in three parts. T he first p a rt w ill be a h istorica l o v erv ie w  of 
the W est G erm an  a sy lu m  sy stem , from  its lib era l post-W W II co n cep t to the m ore  
restrictive p ractices in  the u n ited  G erm a n y  o f  th e  1990s. T his w ill in c lu d e  an  
a sse ssm en t o f th e role that the R efu g ee  C o n v e n tio n  h a s  p la y ed  in  th e G erm an, an d  
in crea sin g ly  E u rop ean , context. T he se c o n d  p art w il l  lo o k  at the d ifferen t le v e ls  o f  
p ro tectio n  th at are ava ilab le  u n d er  the G erm an  sy s te m  and  p o se  the q u estio n  o f  h o w  
'fair' (or h o w  to u g h ) th e sy stem  h as b een  to  th e  a sp ira tio n s  o f refu gees. The fina l part 
w ill a sse ss  so m e  o f  th e  current d eb a tes , su c h  a s th e  p ro p o sa ls  for co m p reh en s iv e  
im m ig ra tio n  le g is la tio n  and their p o ten tia l im p lic a tio n s  for a sy lu m  seek ers an d  
refu g ees , as w e ll  as p ick in g  u p  so m e  rev erb era tio n s from  Sep tem b er 11.

Developm ent of the German asylum system
T he S eco n d  W orld  W ar left G erm any n o t o n ly  w ith  d ev a sta ted  cities a n d  a sh attered  
econ om y, b u t a lso , as a further leg a cy  o f  th e  N a z i reg im e , a h u g e  re fu g ee  p rob lem . A t 
the en d  o f the w ar, there w ere an e stim a ted  10 m ill io n  D P s (D isp la ced  P erson s), o f  
w h o m  ab ou t 4.5 m illio n  w ere co n cen tra ted  in  th e  th ree w estern  z o n e s  o f G erm any. 
W h ile  th e  m ajority  o f  th ese  w ere  repatriated  w ith in  th e fo llo w in g  tw o  yea rs, ab ou t 
1 m illio n  sta y ed  b eh in d , either to  be e v e n tu a lly  re se ttled  in  th ird  co u n tries, su ch  as  
A u stra lia , or to  b e  in tegrated  in  G erm any. F u rth erm ore, the catastroph ic p o lic ie s  and  
su b seq u e n t d e fea t o f  N a z i G erm any h a d  b ro u g h t o n  a m a ssiv e  e x o d u s  o f G erm an s  
an d  ethn ic  G erm an s from  E astern E urope. In th e  y ea rs 1945 to 1946, so m e  10 to  
12 m illio n  o f th ese  G erm an ex p e llee s  a n d  re fu g e e s  f led  to the territory o f w h a t  w a s  
to  b eco m e E ast a n d  W est G erm any, w h e r e  th e y  h a d  to b e a cco m m o d a ted  and  
a b sorb ed  in to  an  a lread y  fragile  society. B y 1950, a p p ro x im a te ly  20 per cen t o f  the  
W est G erm an p o p u la tio n  (Federal R ep u b lic  o f  G erm any, ex c lu d in g  S aarland  and  
Berlin) rep resen ted  'n ew  citizen s' w h o  h a d  e ith er  fled  or b een  ex p e lled  fro m  the  
E astern E uropean  co u n tries or h ad  le ft th e  n e w ly  esta b lish ed  East G erm an  state  
(G erm an D em ocratic  R epublic) (Beer 1997; B en z 1985).

N o tw ith sta n d in g  th ese  h u g e  ch a llen g es, th e ex p e r ie n c e  o f G erm an s w h o  h a d  b een  
forced  in to  ex ile  d u r in g  the N a z i reg im e a lso  b r o u g h t in to  sharp  fo cu s  the n e e d  to  
p ro v id e  a leg a l b a sis  for the granting  o f  a sy lu m  to  a n y  re fu g ees w h o  are p e rsecu ted  
for their p o litica l b e lie fs . L ik ew ise  in te n d e d  a s  a d em o n stra tio n  o f  a n e w  and  
different G erm any, th e  W est G erm an  c o n st itu t io n  o f  1949 en sh r in ed  the r igh t o f  
a sy lu m  as a Grundrecht (basic right) or h u m a n  r igh t. A rticle  16(2) o f  the Basic Law 
u n e q u iv o ca lly  sta ted  that 'p erson s p e rsecu ted  for  p o litica l reason s sh a ll e n jo y  the
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right o f a sy lu m '. T his a rtic le  p ro v id ed  the fou n d ation  for w h a t w a s arguably  on e  o f 
the m ost liberal a sy lu m  sy s te m s  in  the W estern w orld . T he w o rd in g  w a s  deliberately  
k ep t brief a n d  d id  n o t en ta il a n y  sp ecifica tion s, apart from  stating that the app licant 
m u st b e  'p o lit ica lly  p ersecu ted ', a term  that w a s  n ot further d efin ed . This left the  
m atter qu ite  o p e n  for in terp reta tion  and , g iv en  the p olitica l con ste lla tion s in  the d a y s  
o f the C o ld  War, te n d e d  to  favou r a sy lu m  seekers from  the Eastern E uropean  
co m m u n ist states. In g en era l term s, h o w ev er , the sta tu s d eterm in in g  authority  
(Federal O ffice  for the R eco g n itio n  o f Foreign  R efugees) an d  the courts interpreted  
art 16(2) q u ite  liberally.

W hile th e F ederal R ep u b lic  o f G erm any a lso  s ig n ed  an d  ratified  the R efugee  
C o n v en tio n , a n d  later th e  P rotoco l, a sy lu m  cla im s w ere prim arily  a sse ssed  accord ing  
to  art 16. In th e  1950s a n d  1960s, the v a st m ajority o f  a sy lu m  ap p lican ts w ere  Eastern  
E uropeans, b u t g iv e n  th e  travel and  ex it restrictions im p o se d  b y  th ese  states, the  
overall n u m b er o f a sy lu m  a p p lica tio n s d id  n o t p o se  a p rob lem .2 In m o st years, the  
n u m b er o f a sy lu m  a p p lica tio n s  rem ained  u n d er  5000, excep t in  the im m ed ia te  
afterm ath  o f th e e v e n ts  in  H u n g a ry  in  1956 and  C zech o slo v a k ia  in  1968. The num ber  
o f a sy lu m  a p p lica n ts  o n ly  started  to n o ticea b ly  increase from  the m id  1970s. It first 
p ea k ed  w ith  m ore than  100,000 c la im s in  1980 (over h a lf o f  the a sy lu m  app licants  
o rig in atin g  from  T urkey), fro m  w h ere  it d ro p p ed  back to so m e  20,000 ap p lication s in  
1983, o n ly  to  rise a g a in  to w a r d s  the 100,000 m ark in 1986. A fter a tem porary fall in  
the fo llo w in g  year, re flec tin g  the c lo s in g  o f the Berlin con d u it, the nu m b ers  
co n tin u ed  to clim b  to  n e w  h e ig h ts  cu lm in atin g  in  the record n u m b er o f 438,000 n e w  
ap p lica tio n s in  1992 (L ederer 1997: 267-304).

E ven in  an eco n o m ica lly  p o w e r fu l cou n try  w ith  a p o p u la tio n  o f 81 m illion , the  
a cco m m o d a tio n  o f  so  m a n y  arrivals over a 12-m onth  p er io d  ca u sed  considerab le  
strain. In a d d itio n  to the a sy lu m  ap p lican ts, there w ere  a p p rox im ate ly  230,000 ethnic  
G erm ans from  E astern E u rop e w h o  a lso  arrived  that year.3 A t the sam e tim e,

2 The substantial numbers of German refugees fleeing from the German Democratic Republic (East 
Germany) are not considered here, as they were regarded as German citizens and not foreign refugees. 
It is estimated that at least 2.7 million East Germans left their state for West Germany in the period from 
September 1949 until the building of the wall in August 1961. From then until the end of 1988, there were 
an additional 615,000 East Germans who managed to come to West Germany (see Bade 1993: 401-10).

3 Ethnic Germans in the area of the former German territories in the East or Poland, the former Soviet 
Union, the former Czechoslovakia, Hungary, Romania and several other countries have been entitled to 
settle in Germany and to become German citizens upon request after arrival. Legislation passed in 1990 
and 1993 has since restricted the number of eligible persons and the scope of this type of migration which 
had peaked in 1990 with 397,000 arrivals over a 12-month period (see Lederer 1997: 227-48).
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G erm any w a s facing h u g e  ch a llen g es in  in co rp o ra tin g  and m o d ern is in g  the form er  
GDR. To p u t it m ildly, th e in flo w  o f so m e  700,000 arrivals in  o n e  y ea r  w a s n o t  
particu larly  con d u cive to  so c ia l coh esion . T he a sy lu m  d eb ate  w h ich  h a d  b een  ra g in g  
sin ce  the 1980s reached n e w  h eigh ts o f p o la r isa tio n , a n d  the s im m erin g  w id e sp r e a d  
d isco n ten t w ith  the arriva l o f a sy lu m  seek ers  tu rn ed  in crea s in g ly  v io le n t at 
n u m ero u s flashpoints. N o t  surprisingly , x en o p h o b ic  fee lin gs ran h ig h e s t  in  E ast 
G erm any w here the m ajority  o f v io len t in c id en ts  d irected  at foreign ers w a s  recorded . 
T his pattern  h as sa d ly  c o n tin u ed  u n til th e  p resen t , particu larly , th o u g h  n o t  
exclu sively , against a sy lu m  seekers, and  m o st p ro m in en tly  p eo p le  from  A frica a n d  
A sia  (B BA2000: 173-6).

A g a in st the background o f  th is d o m estic  s itu a tio n  a lo n g  w ith  co n tin u o u s ly  r is in g  
n u m b ers  o f a sy lu m  c la im s, th e  F ed era l P a r lia m en t p a sse d  a c o n s t itu t io n a l  
am en d m en t in  1993. T he tw o  m o st con troversia l —  but a lso  m o s t  e ffec tiv e  —  
co m p o n en ts o f the rev ised  a sy lu m  leg isla tio n , k n o w n  as art 16a B asic L a w , w ere  th e  
'safe third country' and  'sa fe  country  o f orig in ' c la u ses . This has m ea n t that a sy lu m  
seek ers w h o  enter G erm an y v ia  a third co u n try  w h ic h  is  co n sid ered  'safe', that is  a 
state w h ere  the R efugee C o n v en tio n  and  th e H u m a n  R ights C o n v en tio n  are a p p lied , 
are ex c lu d ed  from  lo d g in g  an  a sy lu m  a p p lica tio n  in  G erm any. A ll E U  (E u rop ean  
U n ion ) countries fall in to  th is category, as d o  G erm a n y 's  eastern  n e ig h b o u rs  w h o  
h a v e  n o t yet jo ined  the E U  (such  as P o lan d , C zech  R epublic) and  S w itzer la n d . T he  
safe c o u n try  o f  orig in  c la u se  further ex c lu d es c it iz en s  from  states th at are c o n sid ered  
free o f political p ersecu tion  and  in h u m an  or d e g r a d in g  treatm ent or p u n ish m e n t,  
u n less  th ey  can sh o w  co n v in c in g  ev id en ce  that th eir  cases w arran t co n sid era tio n  
u n d er  th e a sy lu m  system . T he tw o  lists o f safe c o u n tr ie s  o f  origin  and  safe th ird  c o u n trie s  

are d eterm in ed  each year  and subject to  p a rliam en tary  ap p rova l. C o n co m ita n t  
leg is la tiv e  changes a lso  p ro v id e  for fast-track p r o c e ss in g  in  m a n ife st ly  u n fo u n d e d  
cases an d  curtail op tion s for appeal.

In the w id er  EU arena, form al agreem ents (su ch  a s th e  S ch en gen  A g r e e m e n ts  o f  1985  
and  1990, and the 1994 D u b lin  C o n v en tio n ) h a v e  a lso  had  p ro fo u n d  im p lica tio n s . 
T he m o st strik ing effect h a s b een  that a sy lu m  seek ers  are o n ly  a llo w e d  to  lo d g e  an  
ap p lica tion  in  o n e  m em ber state, and  that the sta te  resp on sib le  for p r o c e ss in g  th e  
ap p lica tion  sh o u ld  n o rm a lly  be the 'country  o f first arrival'. It g o e s  w ith o u t  sa y in g  
that th is leg isla tion  has b e e n  accom p an ied  b y  a se r ie s  o f  security  m ea su res , su c h  as  
the app lication  o f a d v a n ced  id en tifica tion  te c h n o lo g ie s , to  p rev en t p e o p le  from  
lo d g in g  asy lu m  ap p lica tion s in  m ore than  o n e  country.

A t the sam e tim e, a n e w  leg is la tiv e  fram ew ork  w a s  e sta b lish ed  for r e fu g e e s  from  w a r  
and c iv il war. This h ad  b eco m e particu larly  p er tin en t in  the lig h t o f  the m a ss iv e  
in flo w  o f refugees from  th e  form er Y u goslav ia , a b o v e  a ll from  B o sn ia -H erzeg o v in a .
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The fram ew ork p ro v id es  for tem porary  p ro tectio n  a n d  a co n d itio n a l w o rk  perm it, 
b u t ex c lu d es  th o se  fa llin g  in  th is ca teg o ry  fro m  s im u lta n e o u s ly  lo d g in g  an  
app lication  for a sy lu m . A  sim ilar  v ersio n  w a s  a d o p te d  b y  A u stra lia  in  1999 to  cover  
the 'safe h aven ' arran gem en ts for K osovar an d  East T im or re fu g ees .

In 1992, the three m ajor so u rce  countries o f  a sy lu m  seek ers  in  G erm an y h a d  b een  
Y ugoslavia  (w ith  so m e  115,000 app licants), R om an ia  (a p p ro x im a te ly  103,000) and  
Bulgaria (around 31,000). W h en  the rev ised  a sy lu m  le g is la tio n  cam e in to  effect in  
1993, R om ania and  B ulgaria w ere  listed  as safe co u n tr ie s  o f  o rig in  w h ere  there w a s  
a lleg ed ly  n o  sy stem a tic  p o litica l p ersecu tion . B y 1994, a sy lu m  a p p lica tio n s from  
citizen s o f th ese  cou n tr ies h a d  d ro p p ed  to  ro u g h ly  10 p er  cen t o f  their resp ectiv e  1992 
n u m b ers, an d  in  su b seq u e n t years th ey  v ir tu a lly  v a n ish e d  from  the statistics  
(BAF 2000). A  large p ro p o rtio n  o f the p e o p le  f le e in g  th e  co n flic ts  in  the form er 
Y ugoslav ia  w ere  su b su m ed  u n d er  the tem p orary  p ro tec tio n  arran gem en ts in  the n ew  
category  o f 'refu gees from  w a r and  c iv il w a r'. In th e  m id  1990s, so m e  330,000  
refu g ees from  B o sn ia -H erzeg o v in a  w ere co v ered  u n d er  th is  category, w h ile  a further
20,000 h a d  lo d g e d  a form al a sy lu m  claim .

A  g la n ce  at the d e v e lo p m e n t o f  the n um ber o f a sy lu m  a p p lica n ts  in  G erm an y  since  
1993 sh o w s that the a n n u a l n u m b ers a v era g ed  a ro u n d  120,000 in  the m id  1990s. A t 
the en d  o f the d eca d e  th ey  e v e n  d ro p p ed  b e lo w  th e  m a g ic  100,000 m ark, an d  in  the  
year 2000 th ey  s to o d  at le s s  than  80,000. W h ile  in  th e m id  to  late 1990s the largest 
n u m b ers o f a sy lu m  seek ers h a d  con sisten tly  co m e from  Y u g o sla v ia  an d  Turkey, the 
year 2000 sa w  Iraqi a sy lu m  seek ers (w ith  m ore th a n  11,000 ap p lica tio n s) b eco m in g  
the largest g rou p  (fo llo w e d  b y  ap p lican ts from  Y u g o sla v ia , Turkey, A fg h a n ista n  and  
Iran). 4

O n  a E uropean lev e l, the tig h ten in g  o f the G erm an  a sy lu m  sy s te m  led  to  a n oticeab le  
sh ift in  the d estin a tio n s fa v o u red  b y  a sy lu m  seek ers. T he U K  ex p erien ced  b y  far the  
largest increase in  the n u m b er o f a sy lu m  ap p lica tio n s. B y th e  year 2000, Britain had  
b eco m e the E uropean  cou n try  w ith  the h ig h es t n u m b er  o f  a sy lu m  cla im s in  that year, 
thus rep lacing  G erm an y as th e  top  d estin ation , a d is tin c t io n  it h a d  carried for over  
20 years. O ther EU cou n tr ies a lso  recorded  a m a rk ed  r ise  in  th e  n u m b er o f a sy lu m  
seek ers, in  particu lar the N eth er la n d s, a n d  in  recent y ea rs  a lso  B elg iu m , w h ile  ev en  
tiny  Ireland h ad  c lo se  to 11,000 a sy lu m  a p p lica tio n s in  th e  y ea r  2000 (U N H C R  2001). 
W h ile  the m u ch  p ro m ised  g o a l o f 'E uropean h a rm o n isa tio n  o f  a sy lu m  p o licy ' h as  
rem ain ed  as e lu s iv e  as ever, th ese  d e v e lo p m e n ts  h a v e  certa in ly  led  to a w id er  spread  
o f a sy lu m  cla im an ts across E U  m em ber states.

4 Figures for 2000 as quoted by the German Interior Ministry (BMI - A 5 -  936 047/0 (02) and (04c)).
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O n  th e  other sid e , the tig h ten in g  o f the G erm an  sy stem  h as h ad  a ripp le-through  
effect th ro u g h o u t E urope w h ich  h as seen  a noticeab le  h ard en in g  o f p o lic ie s  tow ard s  
refu g ees . B esid es the a m b iv a len t 'success' o f rep ellin g  a sy lu m  seekers from  E urope, 
o n e  m ajor s id e  effect h a s  u n d o u b ted ly  b een  the increase in  p e o p le  sm u g g lin g  
(M orrison  2001), w h ic h  h a s resu lted  in  n u m ero u s horrific in cid en ts w h ere a sy lu m  
seek ers  h a v e  su ffocated  in  conta iners d u rin g  th e  trip to the country  o f asylum .

'Fairness' of the German asylum system and 
levels of protection available
O n ly  a v ery  lim ited  n u m b er  o f the 2.8 m illio n  a sy lu m  app licants, w h o  arrived in  
G erm a n y  ov er  the last 25 years, h a v e  b een  gran ted  refu gee status. D u rin g  this tim e, 
the a n n u a l approval rate h a s fluctuated  considerably , a v era g in g  ab ou t 10 per cent. 
T his refers to  the prim ary  stage  o f the a sy lu m  process. S u b seq u en t a p p ea ls lo d g ed  in  
the co u rts  h a v e  e ffec tiv e ly  d o u b led  the offic ia l approval rate for app licants from  
so m e  co u n tr ies , b u t th is  d o e s  n o t a p p ly  to a ll rev iew  cases. O verall, it m eans that 
a p p ro x im a te ly  15 per cen t o f  all a sy lu m  ap p lican ts h ave b een  granted  refugee statu s.

W h y  h a s  the approval rate b een  th is low ? T he d efin ition  o f 'political p ersecu tion ' h a s  
b e c o m e  v e r y  narrow  o v er  tim e, a n d  further restricted  b y  th e stip u la ted  co n d itio n  that 
su ch  p ersecu tio n  h as to  b e  carried o u t b y  the g o v ern m en t or g o v ern m en t agen ts in  
the c o u n try  from  w h ere  th e ap p lican t is flee in g . The sam e p ro v iso  has b een  a p p lied  
w h e n  th e  a sy lu m  cla im  is  a sse ssed  against the so m ew h a t w id er  refu gee  criteria la id  
d o w n  in  the R efu gee C o n v en tio n  ('... w e ll- fo u n d ed  fear o f b e in g  p ersecu ted  for 
rea so n s o f  race, re lig io n , nationality , m em b ersh ip  of a particular socia l group or 
p o litica l op in ion '). A s su ch , S om ali a sy lu m  seek ers w ere rou tin e ly  d en ied  p o litica l 
a sy lu m , a s it w a s fo u n d  that the state h ad  effectiv e ly  co lla p sed , w h ich  im p lied  that 
there w a s  n o  g o v ern m en t-in stig a ted  p ersecu tion . W hile for m o st o f the 1990s the  
g en era l ru le  that n o n -g o v ern m en t b ased  p ersecu tion  d o e s  n o t q u a lify  an  ap p lican t 
for re fu g ee  status h e ld  sw a y , th in gs started to  sh ift a little in  m id  2000. In a landm ark  
d e c is io n  regard ing  a sy lu m  cla im s o f A fgh an  app licants, the F ederal C on stitu tion a l 
C ou rt ru led  that su ch  req u ests m a y  be ap p ro v ed , ev en  if  p ersecu tio n  is  n o t carried  
o u t b y  th e g o v ern m en t, b u t b y  d e  facto g o v ern m en t a u th orities in  c iv il w ar  
s itu a tio n s , su ch  as th e  T aliban in  A fgh an istan . Q u ite  p o in ted ly , the F ederal 
C o n stitu tio n a l C ourt em p h a s ise d  in  its ru lin g  that the p rotection  o f a refu gee  sh o u ld  
b e g iv e n  p reference to 'p h ilo so p h ica l con sid eration s o f w h a t co n stitu tes a state'.5

If a p e r so n  is  n o t reco g n ised  u n d er the v ery  narrow  d efin itio n  o f 'p o litica l

5 UNHCR, press release, Berlin, 21 August 2000.
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p ersecu tion ', th ey  m ay  gain protection  u n d er  the R efu gee  C o n v en tio n  criteria, in  
w h ich  case  th ey  are granted so -ca lled  'sm all a sy lu m '.6 In terestin g ly  en o u g h , in  the  
year 2000 the n u m b er o f ap p lican ts granted 'sm all a sy lu m ' w a s  m ore than  d o u b le  
th o se  w h o  g a in ed  protection  u n d er  art 16(2). R efu gee sta tu s is  g a in ed  in  b o th  cases, 
a lth o u g h  'sm all a sy lu m ' h o ld ers are in itia lly  aw arded  o n ly  tem porary  res id en cy  
perm its b efore b eco m in g  e lig ib le  for p erm an en t residency. In cases, w h ere  neith er  
'po litica l a sy lu m ' nor 'sm all a sy lu m ' is granted , c la im ants m a y  still be a w a rd ed  so m e  
form  o f tem p orary  'hum anitarian status' to  enable th em  to stay. T his h a s b een  
e m p lo y e d  in  ca ses w h ere  there is  a substantia l risk that th e  rejected a sy lu m  seek er  
m a y  face torture or the death  p en a lty  if s h e /h e  w ere to b e  retu rn ed  to  h is /h e r  o w n  
country, a lth o u g h  th is practice h a s  not b een  a p p lied  in  a ll ca ses (Blatter 1996). In the  
p ast, it h a s, in  particular, fa iled  to protect n u m ero u s A lg er ia n  nation a ls w h o  h a v e  
feared  p ersecu tio n  b y  fu n d am en ta list an ti-govern m en t m ilitia s .

W h ile  su ch  fo rm s of protection  under D u ld u n g  (lea v e  to  stay) m a y  b e  fa irly  
precarious, th ey  m a y  lead  to m ore  secure resid en ce sta tu s o v er  tim e. T he G erm an  
G o v ern m en t h a s  in  the past run  several 'regularization ' sch em es, w h ere n u m ero u s  
lo n g -ru n n in g  ca ses that in v o lv ed  rejected ap p lican ts from  p articu lar cou n tries, h a v e  
u n d er  certain  circum stances b een  'resolved ' a n d  cla im ants h a v e  b een  gran ted  regular  
resid en ce  p erm its  [so-called  H drtefcille (hardsh ip  cases) a n d  A ltfd lle  (o ld  cases)].

Such  'acts o f pragm atism ' sh o u ld , how ever, n o t  be o v ersta ted , a s the gen eral thrust  
o f G erm an , a n d  in d eed  E uropean, p o lic ies h a s b een  to p rev en t a sy lu m  seek ers from  
g e ttin g  to  the sta g e  w h ere th ey  can access th e  resp ective  a sy lu m  system . If a sy lu m  
seek ers m a n a g e  to  overcom e that hurdle an d  are able to  lo d g e  a cla im  for a sy lu m , 
th ey  face a th o ro u g h  in v estig a tio n  o f their ap p lica tion s that in  th e  m ajority o f  ca ses  
resu lts in  rejection. If appeals are u n su ccessfu l and  n o  su b stan tia l rea so n s for 
d e la y in g  a d ep orta tion  order are brought forw ard , rejected a sy lu m  seek ers h a v e  to  
le a v e  the co u n try  or risk being  deported .

T his scen ario  h a s  a lso  ev en tu a lly  app lied  to the m ajority o f  B osn ian  re fu g ees w h o  
fled  from  th e w ar in  their country, a lthough  lo n g er  d ea d lin es , sta g g ered  repatriation  
an d  other o p tio n s  su ch  as resettlem ent in  third cou n tr ies (for ex a m p le , u n d er  
A u stra lia 's  H u m an itar ian  Program ) w ere in  p lace h ere. N o tw ith s ta n d in g  th e  
g o v ern m en t's  overa ll p u sh  for repatriation  or resettlem en t o f  th is grou p , th e  h u g e  
effort, le t a lo n e  cost, to  p rov id e  'tem porary protection ' to  ap p ro x im a te ly  350,000

6 The term 'small asylum' has been used in official publications and statistics since 1993. It denotes the 
type of protection [non-refoulement] granted to asylum applicants under s 51 (1) A lie n s  L a w . Persons 
covered under this status are considered refugees under the Refugee Convention.
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p e o p le  for m any years sh o u ld  n ot b e  o v er lo o k ed . D u rin g  the K o so v o  w a r  in 1999, it 
w a s a g a in  G erm any w h o  w a s  the first to  an n ou n ce  the in take o f 10,000 K osovar  
r e fu g ees , to  be su b se q u e n t ly  ra ised  b y  an oth er 5000 —  a m o v e  w h ich  w a s  
u n d o u b te d ly  a lso in te n d e d  to  p ressu re o th er  cou n tries to  fo llo w  suit. C om pared  w ith  
the B osn ian  refu gees w h o  h a d  arrived  a b o u t six years earlier, the co n d itio n s  attached  
to  the K osovars' sta y  w ere  m o re  c learly  d e fin e d  and  in ten d ed  for a sw ift  repatriation.

T his le a v e s  one la st a n d  so m e tim e s  o v er lo o k e d  asp ect o f G erm an refu gee  policy. 
D u rin g  th e  1980s, a sm a ll n u m b er o f J ew ish  refu g ees from  the form er S ov iet U n ion  
h ad  se ttle d  in  G erm any, m o s t  p ro m in en tly  in  Berlin. A fter the fall o f th e  Berlin W all, 
the la s t E ast G erm an g o v e r n m e n t d e c id e d  to facilitate Jew ish  m igration  to East 
G erm any, as a Zeichen spciter Gutmachung ('a gestu re  o f late restitu tion '). A fter  
reu n ifica tion , the (u n ited ) G erm an  G o v ern m en t agreed  in  1991 to  the p reced en t set 
b y  th e  th en  d e c o m m iss io n e d  East G erm an  G o v ern m en t and  a llo w ed  th is m igration  
sch em e  to  continue. T he leg a l fra m ew o rk  co v erin g  their en try  as w e ll  as their 
resid en cy  rights fa lls  w ith in  sp ecific  re fu g e e  leg is la tio n , w h ich  w a s  o r ig in a lly  created  
d u rin g  th e  intake o f  In d o ch in ese  re fu g e e s  in  the early  1980s. A n  an n u a l num erical 
q u ota  h a s  n o t b een  set, b u t  arrivals h a v e  a v era g ed  arou n d  15,000 a year. By the end  
o f th e  2000, ap p ro x im a te ly  130,000 R u ssia n  Jew s h a d  arrived  u n d er  th is sch em e.7

Outlook: current debates
T he e lec tio n  o f a cen tre-le ft g o v ern m en t (the so -ca lled  'red-green' coa lition ) in  1998 
h as n o t  dram atica lly  a ltered  G erm an y's a sy lu m  and  refu gee  policy. T he n e w  Interior 
M in ister  O tto  Sch ily  o f th e  S ocia l D em o cra tic  Party so u n d ed , a n d  o ften  acted , just as 
to u g h  a s h is  p redecessor, M anfred  K anther o f the C hristian  D em ocratic  U n ion . O ne  
m ajor d ifference, h o w ev er , h as b een  th a t the presen t g o v ern m en t h a s  p u rsu ed  a 
reform ist agen d a that h a s  resu lted  in  n e w  c it izen sh ip  leg is la tio n , w h ic h  entails  
c o n d itio n a l ius soli p r in c ip le s  affecting  c it iz en sh ip  at birth and  a lso  a llo w s  for sw ifter  
n atu ra lisa tion , as w e ll as th e  p la n n ed  in tro d u ctio n  o f an  im m ig ra tio n  law .8 In the  
co n tex t o f  the latter, so m e  sec tio n s  o f  th e  p o litica l sp ectru m  h a v e  o n ce  aga in  called

7 Figures as published by the German Interior Ministry (BMI - A 5 -  936 046/4).
8 Until the 1990s, German citizenship had been based almost exclusively on ethnic descent ( iu s  s a n g u in is ) .  

Acquiring German citizenship by naturalisation was discretionary and regarded as the exception, but 
legislative reforms enacted in 1991 and 1993 made naturalisation of longstanding non-German residents 
easier. The new citizenship law of 15 July 1999, effective since 1 January' 2000, still entails the iu s  s a n g u in is  

principle, but has added a conditional iu s  s o l i framework. The latter means that children bom in 
Germany acquire German citizenship at birth, if their non-German parents have lived in Germany for at 
least eight years and been granted an unlimited residence permit.
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for a co m p le te  scra p p in g  o f the con stitu tion a l right to  asy lu m , if an im m igration  la w  
is  to  be in tro d u ced . W h ile  su ch  a m o v e  seem s u n lik e ly  for the tim e b ein g , the  
ex isten ce  o f a  form al im m igration  program  m a y  n ot n ecessarily  b e  b en efic ia l to  
a sy lu m  seek ers. In a broader sen se , h ow ever , th e  benefits m ay lie  in  m igration  
o p tio n s  for p e r so n s  w h o  w a n t or h a v e  to  lea v e  their country w ith o u t n ecessar ily  
b e in g  refu g ees . It m a y  a lso  p ro v e  p o sit iv e  for refu gees, if a m o d est q u ota  for refu g ees  
se lec ted  o u ts id e  G erm an y  w ere  to b e in c lu d ed  in  such  an im m igration  program  
(a lo n g  the lin e s  o f  the A u stra lian  off-shore H um anitarian  Program ).

O n  a E u rop ean  le v e l, in creasin g  in tegration  w ill further ad van ce the sharing  o f data  
o n  in d iv id u a ls  a n d  a sy lu m  flo w s , a m id st efforts to  form  a u n ited  approach . 
N o tw ith s ta n d in g  th e gap  b e tw e e n  EU rhetoric and  d iv erg in g  practices in  in d iv id u a l 
m em b er co u n tr ies , m a n y  criteria are co m m o n ly  adhered  to  in  all countries. A s  su ch , 
the E uropean  C o m m issio n 's  recent p ro p o sa l (EC 2001) to  in c lu d e  gen d er-b ased  
p ersecu tio n  a s  criteria m a n d a tin g  th e granting  o f refu gee status m a y  a lso  so o n  be  
a p p lied  in  a ll m em b er cou n tries, w h ic h  w o u ld  cover a con sid erab le  gap  in  the  
G erm an  a sy lu m  leg isla tio n .

W ith  regard to  th e  ev en ts  o f Sep tem b er 11, the n o tio n  o f p o litica l a sy lu m  h a s a lso  
a g a in  b eco m e  th e  subject o f fierce debate. W hile there is, apart from  the Far R ight, a 
g en era l c o n se n su s  that the righ t to  c la im  a sy lu m  sh o u ld  not and can n ot be ab o lish ed , 
there are cer ta in ly  lo u d  ca lls for tou gh er  screen in g  o f a sy lu m  a p p lican ts and  n o n -  
G erm an  res id en ts  alike. T his m a y  ev en  en ta il the revok in g  o f 'perm anent' protection , 
if  th o se  co v ered  b y  refu gee  sta tu s are fo u n d  to be in v o lv ed  in  v io len t a ctiv ities w ith  
p o litica l ob jec tiv es or are seen  to be en d a n g erin g  th e  dem ocratic sy s tem  and  p u b lic  
order in  G erm any. W h ile  in sta n ces w h ere  su ccessfu l a sy lu m  ap p lica n ts  h a v e  
co m m itted  se r io u s  o ffen ces h a v e  b een  rare, a n um ber o f sen sa tion a l and  w id e ly  
p u b lic ise d  c a se s  h a v e  gen erated  con sid erab le  u n ea se  in  G erm an society .9 A s th is  
m o o d  d e e p e n s , it is  m ore im portant than ever n o t to  lo se  sigh t o f th e v a lu e  o f  the  
co n cep t o f a sy lu m . This is  o f u tm o st im portance to  th ose w h o  n eed  to c la im  it, b u t  
a lso  h ig h ly  s ig n ifica n t for the state that is  able to  grant it. A fter the v itr io l o f the 2001  
fed era l e lec tio n  ca m p a ig n , the A u stra lian  g o v ern m en t and o p p o sitio n  w o u ld  d o  w e ll  
to  rem em b er th e  b asis o f  th is princip le . •

9 See the case of Metin Kaplan, leader of fundamentalist Muslim groups in Germany, who has been 
granted permanent protection, because he faces the death penalty in Turkey. As of early December 2001, 
moves were under way to revoke Kaplan's protection status and have him deported to Turkey, if the 
Turkish government guarantees to renounce the death penalty: S p ie g e l O n lin e : 12 December 2001 
< www.spiegel. de /  politik /  deutschland /0,1518,172321,00.html>.

http://www.spiegel
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