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Balancing Civil Rights and Indigenous Rights: 
Is There a Problem?

*

John C hesterm an

Introduction

What happens when an Indigenous community decides to ban the consumption of 
alcohol in its community? Is it legal for the community to do so, or does this breach 
the Racial Discrimination Act 1975 (Cth) (RDA)? Should Indigenous communities be 
able to forfeit the payment of unemployment benefits to members of their 
communities in exchange for involvement in Community Development 
Employment Projects (CDEP) schemes? And where payments under the CDEP 
amount to less than the standard unemployment rate, does or should this constitute 
actionable racial discrimination? Where Indigenous people breach a State law, but 
are exempt from punishment because they are acting in accord with native title 
rights, does this challenge the legitimacy of the State law? These are questions that 
are increasingly occupying public policy makers and theorists in Australia, and they 
are the subject of this article.

When Australia enacted the RDA in 1975 it announced finally to the world that it was 
putting into law the principle of non-discrimination that had underwritten virtually 
every international instrument for thirty years (Nettheim 1998: 199): from the Charter 
of the United Nations 1945 and the Universal Declaration of Human Rights 1948 to the 
International Convention on the Elimination of All Forms of Racial Discrimination 1965, on 
which the RDA is based, the International Covenant on Economic, Social and Cultural 
Rights 1966, and the International Covenant on Civil and Political Rights 1966.

The principle of non-discrimination, as it has been applied in Australia, provides 
recourse to members of racial groups against only a very limited range of actions that 
constitute statutory racial discrimination. The fact, for example, that an Indigenous 
community suffers much greater health problems, and has to travel much further to 
receive the medical assistance many urban communities take for granted, is not 
something that has even the potential to be alleviated by recourse to the RDA.
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But with that significant qualification, it is fair to argue that the non-discrimination 
principle has become an integral incident of the rule of law in Australia (the rule of 
law being the jurisprudential concept that the law applies equally to all people). It is 
now unthinkable that a law could be passed by an Australian legislature that, for 
example, prevented members of a minority racial group from having access to public 
housing. Yet now, barely twenty-five years after the passage of the RDA, the 
increasing recognition of Indigenous rights in Australian and international law raises 
complex questions about the future viability of the principle of non-discrimination.

Some who voice concerns about the future of the principle of non-discrimination do 
so disingenuously, and might be classed collectively as opponents of Aboriginal 
rights and interests. The most obvious figure here is Pauline Hanson, whose regular 
call for 'equal rights' is a thinly veiled attack on racial difference and any programs 
that support the expression of racial difference. In her political party's policy 
statement on reconciliation, dated April 2001, Hanson (One Nation 2001) states that 
'equality is true reconciliation', and asks: 'Why should an Aboriginal born the same 
day and time as I, have any more rights to this beautiful country and all it has to offer 
because of race'? But Hanson is not alone in her politically charged usage of 'equal 
rights'. Prime Minister John Howard and numbers of conservative commentators are 
also regular advocates of this politically loaded concept of 'equal rights', which has 
enabled them, without necessarily saying so, to identify themselves as being hostile 
to Indigenous rights.

To take one illustrative example, in May 2000 the Council for Aboriginal 
Reconciliation released a document entitled 'Australian Declaration Towards 
Reconciliation'. That document contained the statement 'We [the peoples of 
Australia] desire a future where all Australians enjoy their r ig h ts , accept their 
responsibilities, and have the opportunity to achieve their full potential' (my 
emphasis). On the same day, however, the Prime Minister (Howard 2001) released 
his own version of the declaration, one 'to which the government would have given 
its full support'. That version stated that: 'We [the peoples of Australia] desire a 
future where all Australians enjoy equal r ig h ts, live under the same laws and share 
opportunities and responsibilities according to their aspirations' (my emphasis). This 
usage of the 'equal rights' language that characterised important civil rights 
struggles of earlier years of course carries a different message from that conveyed 
decades ago by civil rights activists. The argument of Ms Hanson, Mr Howard and 
others is not that an oppressed minority should be given equal protection by the law, 
but that a previously oppressed minority is benefiting too much from special legal 
privileges (when one looks at health, education, employment and housing statistics, 
one realises the absurdity of this argument, but that is a different story).
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But it is not just co n serv a tiv es w h o are d eb atin g  the w a y  different sets o f rights can  
co-ex ist. A n oth er  group o f p eop le , w h o  h a v e  legal and  political theory concerns  
rather than a politica l barrow  to p u sh , is also d eb atin g  the m anner in  w h ich  
In d ig en o u s rights sit w ith  the rights that all A ustra lians p ossess, rights that I am  
ca llin g  c iv il r igh ts.1 In particular, the th eorists are co n sid erin g  the im pact on  c iv il 
righ ts o f the tw o  m ost freq u en tly  articu lated  k in d s of In d igen ou s rights in  A ustra lia  
- the rights to se lf-d eterm in ation  and  n a tiv e  title. In th is article I shall a ssess  the 
ch a llen g es p resen ted  to the p rincip le o f  n on -d iscrim in ation , and th u s to the rule o f 
law , in A u stra lia  b y  the lim ited  recogn ition  of In d ig en o u s rights in b oth  o f th ese  
areas.

Native title
T he m ost im m ed ia te  apparent ch a llen ge to the princip le o f non -d iscrim in ation  h as its 
orig in s in the H ig h  C ourt's d ec is ion  in  Mabo v Queensland (No. 2) in  1992, and  
concerns the m anner in  w h ich  the p r in cip le  of non -d iscrim in ation  sits w ith  the  
ex isten ce  o f n ative  title.

T he right recogn ised  in Mabo No. 2 w a s  that 'the C row n's o w n ersh ip  o f lan d s in  the  
M urray Islan d s after their an n exation  to Q u een slan d  w a s qualified  and  reduced  b y  
a co m m u n a l n ative  title o f  the M urray Islanders to the lan d  of the Islands w h ich  w a s  
p reserved  and  protected  b y  the co m m o n  law ' (per D ea n e and G audron  JJ at 119).

O n e can recall the reaction  o f som e com m en tators to the recogn ition  o f n ative title. 
G eoffrey B lainey (1993, see  a lso  M cG u in n ess 1993) term ed  the d ec is io n  'a ju d g m en t 
of p rofou n d  im portance to A ustralia  [that] seem s to rest partly on  prejudice and  
m isg u id ed  research', w ith  Justices D ea n e and  G audron  gu ilty  o f 'e x p o u n d in g  a 
cru d e form  of racial prejudice against early  w h ite  settlers'.

F o llo w in g  the recogn ition  o f native  title as a co m m o n  la w  right, the C o m m o n w ea lth  
parliam ent leg isla ted  in  1993 to regu late the ability o f In d igen ou s com m u n ities  to  
cla im  native  title. The Native Title Act 1993 (Cth) (N T A ) estab lished  the N a tion a l 
N a tiv e  Title Tribunal and, a m o n g  other th in gs, set u p  a c la im s process for the h earin g  
of n ative  title c la im s. A cco rd in g  to the N a tio n a l N a tiv e  Title Tribunal (2002) b y  M ay  
2002 there had  b een  a total o f 30 d eterm in ation s (in v o lv in g  litigation  or co n sen t  
d eterm in a tio n s) w here n a tiv e  title had b een  found to continue to exist, w ith  589  
cla im s still b e in g  processed .

1 See, for e x a m p le , B ren n an  1993; D o d d s  1998; P e te r so n  an d  S a n d e r s  1998; H a v e m a n n  1999a; C h e ste r m a n  

a n d  G a llig a n  2000. For le a d in g  in te r n a tio n a l v ie w p o in t s  s e e  Y o u n g  1989; K y m lick a  1995.
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In ex a m in in g  the m anner in  w h ich  n a tiv e  title  sits w ith  the p r in cip le  o f n o n 
d iscrim ination  it m u st a lw a y s  be borne in  m in d  that n ative  title w o u ld  n ever h a v e  
b een  recogn ised  in  the Mabo d ec is io n  h a d  the R D A  n ot b een  in  p lace. W ere it n o t for 
the R DA , the Q u een sla n d  g o v ern m en t w o u ld  h a v e  su cceed ed  in  its a ttem p t to  
ex tin g u ish  all n a tive  title o n  so m e is la n d s off that State's coast. T his leg is la tiv e  
m an oeu vre w a s a ttem p ted  d u r in g  the M ab o case, bu t the leg is la tio n  w a s  d isa llo w e d  
(Mabo No. 2) b eca u se  it c o n tra v en ed  th e C o m m o n w e a lth  a n ti-d iscr im in a tio n  
leg is la tio n .2

O ne ex a m p le  o f the apparent ch a llen g e  p o se d  b y  n ative  title to the prin cip le  o f n o n 
d iscrim in ation  cam e in a 1999 H ig h  C ourt case. In the Yanner d ec is io n  a m ajority o f  
the C ourt fo u n d  that parts o f  a State A ct, w h ich  osten sib ly  a p p lied  to all p e o p le  in  
that State, d id  n o t a p p ly  to  a n ative  title  holder. In this case a n a tiv e  title ho lder, 
M u rra n d o o  Yanner, h a d  k il le d  c r o c o d ile s  in  a p p a ren t c o n tra v en tio n  o f  th e  
Q u een slan d  Fauna Conservation Act 1974, w h ich  required  perm its to  be o b ta in ed  in  
su ch  situ ation s. But the H ig h  C ourt ru led  that the N TA, w h ich  g a v e  n ative  title  
h old ers a lim ited  ex em p tio n  from  C o m m o n w ea lth  and State leg is la tio n  w h e n  
exercising  certain  native  title  rights, w a s  in co n s isten t w ith  the Q u een sla n d  A ct. T he  
Q u een slan d  A ct, therefore, in  th e  w o rd s o f G leeso n  CJ, G audron , K irby and  H a y n e  JJ 
(Yanner at 270), 'd id  not p ro h ib it or restrict the ap p ellan t, as a n ative  title  holder, from  
h u n tin g  or fish in g  for the cro co d iles  he to o k  for the p u rp o se  o f sa tisfy in g  p erson a l, 
d o m estic  or n o n -com m ercia l co m m u n a l n eed s'. T he State A ct d id  n ot a p p ly  to n a tiv e  
title h o ld ers in  the sam e w a y  th at it a p p lied  to others.

I shall return to th is case later, in  a fu ller d isc u ss io n  o f n ative  title, b u t before I d o  that 
I w an t to d iscu ss  the p o ten tia l ch a llen g e  to  the p rin cip le  o f n on -d iscr im in ation  p o se d  
b y a range o f scenarios th at can  co llec tiv e ly  be c lassed  u n d er the h ea d in g  o f the  
em ergen t right o f In d ig en o u s p eo p le  to se lf-d eterm in ation .

Self-determination
The right o f In d igen ou s p e o p le s  to se lf-d eterm in a tio n  is an accep ted  princip le  o f 
in ternational law. A rticles 1 o f  both  the International Covenant on Civil and Political 
Rights and the International Covenant on Economic, Social and Cultural Rights con ta in  
the fo llo w in g  statem ent:

1. All peoples have the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural

2 See fu rth er  N e t th e im  1998: 199.
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development.

3. The States Parties to the present Covenant ... shall promote the realization of the right 
of self-determination, and shall respect that right, in conformity with the provisions of the 
Charter of the United Nations.^

T he In ternational L abour O rgan isa tion 's Indigenous and Tribal Populations Convention 
1957, w h ic h  A u stra lia  h a s n ev er  ratified, p ro v id ed  for the lim ited  recogn ition  o f  
cu stom ary  la w s  a n d  o w n e r sh ip  o f trad itional lands. T his co n v en tio n  w a s rev ised  in  
1989, th o u g h  it is still y e t  to  be ratified  b y  A ustralia , and  its p ro v is io n s n o w  stron g ly  
a d v o ca te  respect for the r igh t o f  In d ig en o u s p eo p le s  'to d ec id e  their o w n  priorities' 
(article 7) a n d  'to retain  their o w n  cu sto m s and  in stitu tion s, w h ere th ese  are n ot 
in co m p a tib le  w ith  fu n d a m en ta l rights d e fin ed  b y  the nation a l lega l sy stem  and  w ith  
in tern ation a lly  reco g n ised  h u m a n  rights' (article 8). T he C o n v en tio n  a lso  requires 
n ation s (article 9) to  resp ect cu stom ary  la w s w h ere th ese  are 'com p atib le  w ith  the  
n a tio n a l leg a l sy s te m  a n d  in tern a tio n a lly  reco g n ised  h u m a n  righ ts', and  the  
C o n v en tio n  u rges (article 14) the recogn ition  of the 'o w n ersh ip  and  p o sse ss io n ' 
rights o f In d ig en o u s p e o p le  to their trad itional lands.3 4

A n  in tern ation a l D eclaration  o n  the R ights o f In d ig en o u s P eo p les h a s b een  in  
p reparation , in  o n e  form  or another, s in ce  the late 1970s, b u t in  1994 (N etth eim  1998: 
203; S teiner and A lsto n  1996: 1008-9) a w e ll-a d v a n ced  draft w e n t before the U n ited  
N a tio n s  C o m m iss io n  o n  H u m a n  R igh ts . T his draft, w h ic h  is  s t ill  u n d er  
con sid eration , co n ta in ed  th e  fo llo w in g  c lau ses (Steiner and A lsto n  1996: 1011-12):

Article 3
Indigenous peoples have the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural 
development.

Article 4
Indigenous peoples have the right to maintain and strengthen their distinct political, 
economic, social and cultural characteristics, as well as their legal systems, while retaining 
their rights to participate fully, if they so choose, in the political, economic, social and 
cultural life of the State.

3 S ee  fu r th e r  P ritch ard  1998 a n d  A n -N a 'im  1992: 427 -3 3 . T h e first c la u s e  a ls o  a p p e a red  in  th e  U n ite d  

N a t io n s  Declaration on the Granting o f Independence to Colonial Countries and Peoples 1960, a rtic le  2.

4  S ee  a ls o  B ren n a n  1995: 155.
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The effect that the a p p lica tio n  o f these prin cip les w o u ld  h a v e  o n  d o m estic  m in o r ity  
grou p s, like In d ig en o u s A u stra lian s, h as b een  a co n sta n t so u rce  o f in tern ation a l 
debate  for d ecad es. The m ea n in g  of se lf-d eterm in a tio n  in  in tern ation a l la w  is 
relatively  clear in  the co n tex t o f  countries w h ich  h a v e  fo u g h t for, or are seek in g , 
in d ep en d en ce  from  their c o lo n ia l rulers. But it is less  c lear w h a t th e  princip le  o f  se lf-  
d eterm in a tio n  m ea n s for d e p e n d e n t  m in o r ity  g r o u p s  s u c h  as In d ig e n o u s  
A ustralians.

But, ju d g in g  from  the asp ira tio n s o f In d ig en o u s p e o p le  as ex p ressed  th ro u g h  
representative b o d ie s  su ch  a s land  cou n cils and th e A b orig in a l and  Torres Strait 
Islander C om m ission , In d ig e n o u s  A ustralians are seek in g  the freed o m  to p u r su e  
w h a t m ig h t be lab elled  a d e g ree  o f sub-national eco n o m ic  and cu ltu ra l in d e p e n d e n c e  
(see Brennan 1993: 256-62). F e w  In d igen ou s p eo p le  h a v e  ex p ressed  the d esire  for  
total in d ep en d en ce  from  th e  A ustra lian  state. R ep resen ta tiv es o f Torres Strait 
Islanders, the group  w h o se  g eo g ra p h ica l and  cultural d is tin c t iv e n e ss  w o u ld  g iv e  rise  
to the stron gest case for sep a ra te  n ation h ood , are se e k in g  on ly  territorial sta tu s a s an  
u ltim ate (and a d m itted ly  lo n g -term ) p o litica l aim.

So w ith in  A ustra lia  se lf-d eterm in a tio n  m ean s a great d ea l less th a n  the b reak aw ay  to  
separate n ation h ood . A  u se fu l d efin itio n  o f se lf-d eterm in a tio n  in  th is co n tex t w a s  
p ro v id ed  a d eca d e  ago  in  the report of the R oyal C o m m issio n  in to  A b orig in a l D ea th s  
in  C u sto d y  (Johnston 1991: 508-9). R ecogn isin g  that th e  con cep t w a s  an  e v o lv in g  on e, 
the co m m issio n  con sid ered  a n u m b er o f in terpretations and se ttled  o n  tw o  p rin c ip les  
w h ich  are central to the term: th at A borig inal p eo p le  are resp o n sib le  for the d ec is io n s  
that are m ade that affect their political, econ om ic  an d  cultural affairs, and the w a y s  
th ose d ec is io n s are reached; a n d  that A b orig in al p e o p le  h a v e  sig n ifica n t control o v er  
their com m u n ities' finances.

The k ind  o f se lf-d eterm in a tio n  goa ls currently b e in g  so u g h t b y  the A b orig in a l and  
Torres Strait Islander C o m m iss io n  certain ly do n o t a m o u n t to a cla im  for n a tio n  
status, and in stead  con stitu te  a claim  for a d egree o f su b n a tio n a l a u to n o m y  w ith in  
A ustra lia 's federa l structure. A  Septem ber 2000 report for ATSIC (A ustralia  In stitu te  
2000: iv ) su g g ested  that the goal o f se lf-d eterm in ation  m ig h t be im p lem en ted  
th rou gh  the creation of:

[A] new order of Indigenous governance rather than Indigenous governments. Within the 
federal structure of Australia there are many forms of governance, and even within each 
State and Territory different arrangements have evolved and are evolving ... Indigenous 
governance could be conceived as another 'order' of governance within Australian 
federalism, rather than as just part of the local government tier.
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T hus 'se lf-d eterm in ation ', in  the A ustra lian  context, fa lls short o f b ein g  sy n o n y m o u s  
w ith  'in d ep en d en ce '.5 But the q u estio n  I w an t to  address here is, w h en  w ill the d esire  
o f In d ig en o u s A ustra lians to be se lf-d eterm in in g  conflict w ith  the general rules and  
la w s  that g o v ern  other A ustralians?

C ustom ary law
O n e of the practical in stances o f se lf-d eterm in ation  that, in  the ey e s  o f som e, seem s  
m o st d irectly  to ch allen ge the rule o f la w  is the recogn ition  o f custom ary  law.

In a recent ex a m p le , in  M ay 2001 (T oohey 2001) a N orth ern  Territory Suprem e C ourt 
ju d g e  to o k  a p ayb ack  sp earin g  in to  account w h en  sen ten c in g  an In d igen ou s m an  
o v er  the d ea th  o f another In d ig en o u s m an. T he d ecea sed  h ad  b een  struck on  the  
h ea d  and later d ie d  after refu sin g  m ed ica l treatm ent. T he m an  w h o  h it h im , in  a later 
m eetin g  o f the fam ilies, w a s tw ice  speared  in  the leg  and  w a s beaten  on  the h ea d  
severa l tim es as a custom ary  la w  resp on se to w h a t h e  h ad  done. T h ou gh  n ot  
co n d o n in g  the 'payback', the ju d ge to o k  it in to  account in  her d ec is io n  to sen ten ce  
the m an  to  e ig h te e n  m onths' im p riso n m en t for the k illin g , sa y in g  that the cu stom ary  
la w  'reso lu tio n  h a s proved  to be im portant in  a v o id in g  further conflict'.

The arguab le  threat to the rule o f la w  here is that the la w  is n o t b e in g  ap p lied  eq u a lly  
to  all p eo p le . In add ition , th is scenario  raises d ifficu lt leg a l and  p o licy  q uestions. A t  
w h a t sta g e  w o u ld  a custom ary  law  p u n ish m en t be seen  as so  ser iou s a d en ia l of the  
p u n ish ed  p erso n 's  rights that in terven tion  b y  the state w o u ld  b e justified? Or, to p u t  
it m ore generally , w h en  d o  c iv il rights y ie ld  to In d ig en o u s rights and v ice  versa?6

In another cu stom ary  law  case, that took  p lace in 1998, the w e ll-k n o w n  h ead  of the  
N orthern  L and C ouncil, G alarrw uy Y unupingu , w a s charged  (H o w ell 1998) w ith  
w ilfu l d a m a g e  and  assault. Y un u pin gu  had  grabbed a cam era and ex p o sed  the film  
after a p h o to g ra p h er  in N h u lu n b u y  h ad  breached Y olngu la w  in  taking p ictures o f  
tw o  nak ed  ch ildren . The M agistrate d ism issed  the charges, sta tin g  that:

I am satisfied that the defendant acted honestly, reasonably and within the discretion of 
Yolngu law and that he had an honest belief that he was entitled to do what he did.

5 O n  th is  is s u e  see : R e y n o ld s  1996: 180-6  a n d  1998: 214; P e terso n  1998: 110; a n d  H a v e m a n n  1999c: 474-5 .

6 C a n a d a 's  R o y a l C o m m is s io n  o n  A b o r ig in a l P e o p le s  c o n s id e r e d  th e  is s u e  in  th e c o n tex t o f  th e  

r e la t io n s h ip  b e tw e e n  th e Canadian Charter o f Rights and Freedoms a n d  th e  p r in c ip le  o f  A b o r ig in a l 's e lf-  

g o v e r n m e n t':  R o y a l C o m m is s io n  o n  A b o r ig in a l P e o p le s  1996: 1 65-9 , 199-213, 2 26-34 .
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F o llo w in g  the case, the th en  C h ief M in ister o f the N o r th ern  Territory, Shane S tone, 
d escr ib ed  (H o w ell 1998) as 'g ib b erish  a n d  n o n sen se ' th e  p ro p o sitio n  that cu stom ary  
la w  co u ld  co-ex ist w ith  A u stra lia n  law.

A lcohol
A n o th er  context w here th is b a lan cin g  act b e tw e e n  c iv il r igh ts and se lf-d eterm in a tio n  
h a s b een  n egotia ted  has con cern ed  certain  p rogram s d e s ig n e d  to b en efit A b orig in al 
co m m u n ities , b u t w h ich  a c tu a lly  g iv e  rise to  s itu a tio n s w h ere  In d ig en o u s p eo p le , far 
from  rece iv in g  specia l p r iv ileg es , are actu a lly  (at le a s t  arguab ly) b e in g  treated le ss  
favou rab ly  than n o n -In d ig en o u s p eo p le . (A s su ch  th e  p rogram s d o  n o t fall n ea tly  
in to  the 'differential treatm ent' or 'sp ec ia l m easu res' (affirm ative action) sa v in g  
p r o v is io n  of a n ti-d iscrim in ation  leg is la tio n .) In th is ca teg o ry  one fin d s  attem pts b y  
A b o rig in a l com m unities, for instance, to  p rev en t or ra tio n  the sale o f a lcoh o l to  their  
m em b ers. This causes d ifficu ltie s  w ith  a n ti-d iscr im in a tio n  leg is la tio n  b ecau se su ch  
acts o f proh ib ition  are arg u a b ly  racially  d iscr im in a to ry  since th ey  im pact a lm o st  
e x c lu s iv e ly  on  m em bers o f o n e  racial grou p . In a d d it io n  they d o  n o t con stitu te  
standard  'sp ecia l m easures' b eca u se  th ey  are n ot an  a d d it io n a l right that is g iv e n  to  
A b o rig in a l p eop le . Such a ttem p ts th u s se e m  to b e  at once an exercise  in  se lf-  
d eterm in ation  and an e x a m p le  o f racial d iscr im in a tio n . A b orig in a l p e o p le  in  th ese  
co m m u n ities  are b ein g  d e n ie d  a choice —  to  co n su m e  or n o t to co n su m e  a lcoh ol —  
that other adu lt A ustra lians are free to  exercise. T he d ifferen ce, o f course, b e tw een  
th is k in d  of prohib ition  a n d  the p roh ib ition  o f earlier  y ears co n cern s the issu e  o f 
leg itim acy , in that this tim e the d ec is io n  is largely  b e in g  m a d e  by In d ig en o u s p eo p le .

T hese is su es  w ere d iscu ssed  b y  A lex is W right in  Grog War (1997: 247-51), an a ccou n t  
o f the battle b e tw een  1994 a n d  1996 b y  the Julalikari C o u n cil to restrict the sa le  o f 
a lcoh o l to  A boriginal p e o p le  in  Tennant C reek. T he C o u n cil, w h ich  h a d  asked  the  
N orth ern  Territory L iquor C o m m issio n  to im p o se  w id e -r a n g in g  restrictions on  the  
sa le  o f  a lco h o l, v ie w e d  th e  in v o lv e m e n t  o f th e  N o rth ern  T erritory A n ti-  
D iscr im in ation  C om m issio n  as a d iv ers io n  from  w h a t th e y  v ie w e d  as a health , rather  
than  a racial, problem . But so m e  p u b lican s revea led  a n e w -fo u n d  in terest in h u m a n  
rights and  had  b ecom e co n cern ed  that A b orig in a l p e o p le  sh o u ld  h a v e  the sam e right 
to co n su m e a lcohol as n o n -A b o rig in a l p eo p le . The p ro p o sa ls  w ere n o t in  the nature  
o f d irect discrim ination: that A b orig in a l p e o p le  sh o u ld  n o t b e served  a lcohol. Rather, 
th ey  so u g h t to restrict the v o lu m e  and o cca sio n s on  w h ic h  a lcoh o l w a s  so ld , w ith  the  
clear in ten tio n  of lim itin g  the a lcoh o l c o n su m p tio n  o f A b o r ig in a l p eo p le . In 
a ttem p tin g  to g e t around the racia lly  d iscr im in atory  n atu re o f the p rop osa l, the A n ti- 
D iscr im in ation  C o m m issio n  rep resen ta tive  so u g h t to  im p o se  the restrictions on  all 
h o te ls , e v e n  th o u g h  the Julalikari C ouncil w a s  sp ec ifica lly  o p p o se d  to th is proposal. 
T he C ou n cil ga in ed  so m eth in g  o f a v ic to ry  w h en  th e L iquor C o m m issio n  op ted  in
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1996 for lim ited  restrictions ov er  b oth  the v o lu m e  and o ccasion s o n  w h ich  a lcoh ol 
co u ld  be so ld  in  Tennant C reek.7

T hese restrictions (N orthern  Territory L iquor C o m m issio n  1999) h a d  the effect o f  
red u cin g  a verage a lcoh o l c o n su m p tio n  in  T ennant Creek. Per capita co n su m p tio n  o f 
alcohol d ro p p ed  in  the year after the restrictions w ere  im p o sed , and d ro p p ed  further  
the fo llo w in g  year. In 1998 the C o m m issio n  d ec id ed  to con tin u e the restrictions. 
W hile  a report o f O ctober 2000 (d 'A b b s et al: 4, 17, 23, 31) sh o w s that the d eclin e in  
alcohol co n su m p tio n  has n o w  sto p p ed , it a lso  co n c lu d es that the restrictions h a v e  
h elp ed  reduce in terp erson al v io len ce , an d  the Julalikari C ouncil h a s co n tin u ed  to 
seek  a tig h ten in g  o f the restrictions.

E xactly w h a t co n stitu tes the b est w a y  to red u ce a lcoh o l d ep en d en ce  in  Tennant 
Creek, and  e lsew h ere  in  A ustra lia , rem ains a m atter o f d eb ate .8 L iquor co m m issio n s, 
h o te l in d u stry  g rou p s, and  c o m m u n ity  g rou p s con tin u e  to debate the fairest and  
m o st practical w a y s  o f red u cin g  a lco h o l co n su m p tio n . But the q u estion , to w h ich  I 
sh a ll return later, is w h eth er  th ese  restrictions cau se any p rob lem  to th e  o p eration  of 
the prin cip le  o f n on -d iscr im in ation .

C om m unity Developm ent E m ploym ent Projects
The problem s presented b y  the attem pts to lim it the sale o f alcohol to A boriginal p eop le  
are sym ptom atic o f the contradictions that arise w h en  self-determ ination appears to 
conflict w ith  the principle of non-discrim ination . A  1997 report by  the then Race 
D iscrim ination  C om m issioner (RDC), Zita A ntonios, pointed  to possib le inconsistencies 
b etw een  the p rincip le o f n on -d iscr im in ation  and the approaches o f A boriginal 
com m unities in attem pting to redress other problem s that have confronted them , such as 
u nem ploym ent. A nton ios had to address criticism s that Indigenous p eop le  em ployed  
under the m ain  Indigenous em p lo y m en t program , the C om m unity  D evelop m en t 
E m ploym ent Projects schem e (CDEP), suffer som e degree of racial d iscrim ination by  
their in vo lvem en t in  the schem e. The CDEP (Sanders 1997: 7-8; Sanders 1998; ATSIC 
2000: 48) enables Indigenous com m u n ities —  over 260 organisations, in vo lv in g  over
30,000 participants, at last count —  to receive the u n em p loym en t benefits payable to the 
ind ividuals w h o  they  then em p lo y  to w ork  on  co m m u n ity  projects.

7 W righ t's  b o o k , w h ic h  c o n ta in s  a c o n s id e r a b le  e le m e n t  o f  p e r so n a l n a rra tiv e , is se m i-f ic t io n a l. But it is  

fair to  re gard  h e r  a cc o u n t o f  th e  d e b a te  b e tw e e n  th e  C o u n c il, th e  L iq u o r  C o m m is s io n  a n d  th e A n ti-  

D is c r im in a tio n  C o m m is s io n  a s  fa ctu a l. S ee  a ls o  N o r th e r n  T erritory  L iq u o r  C o m m is s io n  1999; d 'A b b s  

et al 2000; E d g a r  2001.

8 See, for e x a m p le , th e  o p in io n  o f  N o e l  P e a r so n  in  P e a r so n  2000.
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T he a lleg a tio n  o f racial d iscr im in ation  arises from  th e fact that for m a n y  years after  
the in tro d u ctio n  of the CDEP, there w a s  n o  eq u iv a len t n o n -In d ig en o u s w ork  for th e  
d o le  sch em e in  place. M oreover, often  participants in  th e  sch em e rece iv e  less  in c o m e  
than  d o  th o se  A ustralians w h o  are on  u n em p lo y m en t benefits. T he C o m m o n w e a lth  
O m b u d sm a n  reported  (RDC 1997: 40; see  a lso  Sanders 1997: 7-8) th at in  1995 there  
w ere 300 A b orig in a l p eo p le  in  A lice S p rin g s w h o  w ere  em p lo y ed  u n d er  the sc h e m e  
b ut w h o se  taxable incom e w a s  under $6,000. Som e p eo p le  in v o lv e d  in  the sc h e m e  
received  as little  as $40 per w e e k  w h e n  there w as n o  w o rk  to be d o n e .

The ch a llen ge  here to the prin cip le  of n o n -d iscrim in ation , and to th e  ru le  o f law, is  that 
the CDEP is an  instance o f se lf-d eterm in ation  w h ich  m a y  co n stitu te  less favou rab le  
treatm ent on  the basis o f race. It cou ld  th u s be said to  b e  racially d iscrim inatory.

Balancing rights
T he q u estio n  I n o w  w an t to  address is, d o  the scen arios p resen ted  in  th is article  
presen t a sign ifican t ch a llen g e  to the ru le o f  law  in  A ustralia? M y  a rg u m en t is  that 
th ey  d o  not, in  the m ain  b eca u se  the p r in cip le  of n o n -d iscr im in a tio n  h as d e v e lo p e d  
con sid erab ly  ov er  the p ast h a lf  century.

The principle o f  non-discrim ination
A n  in itia l p o in t that n eed s to  be m a d e  is that the p rin cip le  o f  n o n -d iscr im in a tio n , 
d esp ite  the argum ents of co n serv a tiv es  like Mr H o w a rd  and M s H a n so n , h as n ev er  
actually  required  identical treatm ent, so m eth in g  w h ic h  has for m a n y  years w o rk ed  
to the d etr im en t of In d ig en o u s p eo p le . The lim ited  n um ber o f  scen arios that 
con stitu te  statu tory  racial d iscr im in a tio n  h a s p layed  a part in restr ic tin g  the a b ility  o f  
In d ig en o u s p e o p le  to ch a llen g e  their p o s it io n  of relative inequality . M an y  se e m in g ly  
o b v io u s ex a m p les  of racially b ased  in eq u a lities —  su ch  as the u n eq u a l a ccess  o f  
rem ote In d ig en o u s co m m u n ities  to the sa m e standard o f h ea lth  care as that en jo y ed  
by n o n -In d ig en o u s p eop le  —  d o  not breach  the p rin cip le  of n o n -d iscr im in a tio n  as it 
ap p lies  in  A u stra lian  law. A u stra lia 's forem ost law  th at en sh rin es th e p o licy  o f n o n 
d iscrim in ation , the RDA, h as never  required  that p eo p le  o f all races be treated  
equally. It h as o n ly  required (section  9) that in certain strictly  lim ited  situ a tio n s, racial 
g ro u n d s are n ot to be u se d  as the b a sis  for d en y in g  a person  th e en jo y m en t o f a 
'h u m a n  right or fu ndam enta l freedom '.

A t the sam e tim e, there are tw o  broad co n cep ts w ith in  the in tern ation a lly  reco g n ised  
p rin cip le  o f n on -d iscr im in ation  that en a b le  recogn ition  of trad ition al rights, an d  that 
protect o th erw ise  racially d iscrim in atory  program s that h a v e  b e e n  d e s ig n e d  to  
im p ro v e  the p o sitio n  of o p p ressed  m inorities.
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T he first is  the in ternational la w  con cep t o f 'd ifferentia l treatm ent'. T his h o ld s  that 
so m e  d iffer in g  treatm ent o f in d iv id u a ls  b a sed  on  racial g ro u n d s w ill n o t con stitu te  
illeg a l d iscr im in ation  w h ere that d iscrim in atory  treatm ent is n o t 'in v id io u s'. T he  
'reason ab le  d ifferentiation' princip le h o ld s  that the treatm en t of on e racial g rou p  w ill  
n o t n ecessa r ily  be d iscrim inatory just b eca u se  that treatm ent is d ifferen t from  the  
trea tm en t r e c e iv e d  by  an oth er  racia l g ro u p . In th e  R ace D isc r im in a t io n  
C o m m issio n er 's  w ord s (RDC 1997: 34): 'E quality  d o e s  n o t m ea n  id en tica l treatm ent 
w ith o u t regard to concrete circum stances'. A n d  in  th e w o rd s o f the C o m m ittee  on  the  
E lim in ation  o f Racial D iscrim ination , the b o d y  that o v ersees  the o p era tio n  of the  
racial d iscr im in ation  con ven tion  (RDC 1997: 34): 'a d ifferen tia tion  o f treatm ent w ill  
n o t co n stitu te  d iscrim ination  if the criteria for su ch  d ifferentiation , ju d g ed  against 
the ob jectives and  p u rp oses o f the C o n v en tio n , are leg itim ate'.

T he seco n d  con cep t is the sp ecia l m easu res ex em p tio n , accord in g  to w h ich  p o sitiv e  
acts o f d iscr im in ation  are a llow ab le  w h ere  the p u rp o se  is in ten d ed  to raise the status  
o f an  o p p ressed  group. The R D A  (section  8) en a b les certain  acts o f d iscr im in a tio n  to  
take p lace w h ere  th ey  constitu te  'sp ecia l m easu res'.

B earing in  m in d  th is m ore com p lex  d efin itio n  o f racial d iscrim in ation , I w a n t here to  
lo o k  ag a in  at each  o f the categories d escr ib ed  earlier.

N ative  title
L ook in g  first at n a tive  title, h o w  d o es the ex isten ce  o f the co m m o n  la w  right o f  n ative  
title sit w ith  the princip le o f non -d iscrim in ation ?  D o e s  n a tiv e  title la w  co n traven e the  
p rin cip le  o f non-d iscrim ination?  D o es it com e w ith in  the p r in cip le  b y  co n stitu tin g  a 
'sp ec ia l m easu res' exem p tion  to the p rincip le?  D o es  it co m e w ith in  the p r in cip le  b y  
a m o u n tin g  to d ifferential treatm ent? T hese are co m p lex  q u estio n s w ith  w h ich  
A u stra lia 's h ig h est court has w restled  for over fifteen  years.

S even  years prior to the H ig h  C ourt's recogn ition  that n ative  title w a s a co m m o n  la w  
right, the H ig h  Court, in Gerhardy v Brown, ru led  that land  rights leg is la tio n  in  South  
A ustra lia  w a s v a lid  on ly  b eca u se  it co n stitu ted  a sp ec ia l m easure an d  n o t b eca u se  it 
a m o u n ted  to differential treatm ent. Justice D ean e, for instance, co n c lu d ed  (at 153) 
that the State land  rights A ct 'sh o u ld  be a ccep ted  as co n stitu tin g  part o f the "special 
m easures"  o f the k ind referred to in Art. 1 (4) o f the C o n v en tio n  and  as therefore  
en joy in g  the protection  o f s. 8 (1) of the C o m m o n w ea lth  A ct'.9

9 O n  th is  p o in t , s e e  a lso  R D C  1995a: 64-8; P r itch ard  1995: 195-9; B artlett 1999: 411.
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A  d ifferen t landscape, o f  course, em erg ed  after the Mabo d ec is io n , w h en  title to  the  
lan d s in  q u estio n  w a s reco g n ised  as a co m m o n  law , rather than statutory, right. But 
the q u est io n  that w as, an d  co n tin u es to be, d eb ated  is h o w  leg isla tio n  con cern in g  
n a tiv e  title  sits w ith  the p r in cip le  of n o n -d iscr im in a tio n .

W h en  the K eating g o v ern m en t en acted  the N T A  in  1993 it h ed g ed  its bets in  order to  
en su re the leg is la tio n 's  va lid ity . The A ct's p ream b le stated  that 'the co m m o n  la w  of 
A u stra lia  recogn ises a form  of n ative  title  that reflects the en titlem en t o f the  
In d ig en o u s inhabitants o f  A ustralia , in  accord an ce w ith  their la w s  and  cu sto m s, to 
their trad ition al lands', b u t w e n t on  to state  that the A ct 'is in ten d ed , for the p u rp o ses  
o f ...  th e  Racial Discrimination Act 1975, to b e  a sp ec ia l m easure for the a d v a n cem en t  
and p rotection  o f A b o rig in a l p eo p le s  an d  Torres Strait Islanders'.

In 1995 the H ig h  C ourt w a s  m ore n u a n ced  in  d eterm in in g  the v a lid ity  o f the  
C o m m o n w ea lth 's  N TA  th an  it had  b een  ten  years earlier in Gerhardy. In Western 
Australia v Commonwealth s ix  o f the ju d g es  stated  (at 483-4, see  a lso  Pritchard 1995: 
240) that 'it is n o t easy  to  d etect any in co n s isten cy  b e tw een  the Native Title Act and  
the Racial Discrimination Act', b u t that:

if there were any discrepancy in the operation of the two Acts, the N a t i v e  T i t le  A c t  can be 
regarded either as a special measure under s 8 of the R a c ia l  D is c r im in a t io n  A c t ... or as a law 
which, though it makes racial distinctions, is not racially discriminatory so as to offend the 
R a c ia l  D is c r im in a t io n  A c t  or the International Convention on the Elimination of All Forms of 
[Racial] Discrimination.

T he a rg u m en t that the A ct w a s a sp ecia l m easu re h as b een  rejected b y  m an y  p eo p le , 
m o st articu late ly  by M ich ael D o d so n , w h e n  he w a s the A b orig in al and  Torres Strait 
Islander Social Justice C om m ission er. H e a rgu ed  (q u oted  in N etth e im  1998: 200-201) 
that n a tiv e  title w a s a co m m o n  law  righ t and that the NTA w a s d ifferent from  
p rev io u s land  rights leg is la tio n  in South  A u stra lia  and  the N orthern  Territory in  that 
'it regu la tes rather than con fers rights'.

M ost com m en tators agree w ith  D o d so n  and  reject the argum ent that n ative  title, or 
leg is la tio n  that regu lates it, is a 'sp ec ia l m easure'. T his is o b v io u s ly  m ore than a 
sem a n tic  point. Specia l m easu res are e ssen tia lly  a ffirm ative action  program s, w h ich  
are d e s ig n e d  to be tem porary  efforts to rem o v e  an in eq u a lity  that h as b een  b rought 
ab ou t b y  racial d iscrim in ation . In d ig en o u s h o ld ers o f native  title rights d o  not, and  
nor sh o u ld  they, see  their rights as tem porary .10

10 S ee  N e t th e im  1995; N e t th e im  1998: 200-201; T r ig g s  1999: 379.
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But if n ative  title itself, and  leg isla tion  that seek s to regu late it (such  as the N TA ), d o  
n o t constitu te  racial d iscrim ination , d o  attem pts b y  leg isla tures to lim it, rather than  
regulate, the sco p e  of n ative  title constitu te racial d iscrim ination? D o  th ey  breach the  
princip le  o f non -d iscrim in ation ?

T w o attem pts by  State leg isla tu res to ex p u n g e  n ative  title  have b een  ru led  in va lid  o n  
th e g ro u n d s  th at th e y  co n flic ted  w ith  C o m m o n w e a lth  a n ti-d isc r im in a tio n  
leg isla tion . Q u een sla n d 's  attem pt in 1985 to cut short th e Mabo case b y  ex tin g u ish in g  
n ative  title on  so m e is la n d s off Q u een slan d 's coast fa iled  (Mabo No. 1) o n  the basis  
that it w a s in  conflict w ith  the RDA, and W estern A ustralia 's a ttem p t in  1993 to  
circum vent the N T A  and set u p  its o w n  statu tory lan d  claim  sch em e fa iled  (Western 
Australia v Commonwealth) o n  the basis that it co n tra v en ed  the RDA.

A  m ore d iff ic u lt  q u e s t io n  to a n sw er  is h o w  le g is la t iv e  a tte m p ts  b y  th e  
C o m m on w ealth , as o p p o se d  to the States, to lim it n a tiv e  title sit w ith  the princip le  o f  
n on -d iscrim in ation . A s I w rote  earlier, in  1995 the H ig h  Court (in Western Australia v 
Commonwealth at 483) argued  that it w a s hard to see  'a n y  in con sisten cy  b e tw e e n  the  
Native Title Act and  the Racial Discrimination Act'. H ow ever , it a lso sa id  (at 484) that 
section  7 (1) o f the Native Title Act —  w h ich  stated  that 'N o th in g  in  th is A ct affects the  
op eration  o f the Racial Discrimination Act' —  'p ro v id es  no basis for in terp reting  the  
Native Title Act as subject to the Racial Discrimination Act'. That is, the C o m m o n w ea lth  
A ct, th o u g h  it p u rp orted  to keep  the n o n -d iscr im in a tio n  princip le in  p lace, w a s n ot  
subject to it. A n d  in  fact the va lid ation , by  the n a tiv e  title  leg islation , o f uncerta in  p ast  
acts (such  as the typ ica lly  in ad verten t overr id in g  o f native title b y  p ost-1975  
g o v e r n m e n ta l a c tio n s  w h ic h  th eo retica lly  b rea ch ed  the a n ti-d isc r im in a tio n  
leg isla tion ) co u ld  n o t h a v e  b een  subject to the anti-d iscrim ination  leg is la tio n  w ere  
they to h a v e  effect. This w a s m ade clear in  the N T A  b y  section  7 (2), w h ich  stated  that 
'Subsection  (1) d o es  n ot affect the v a lid ation  o f p ast acts by or in accordance w ith  th is  
A ct'.11

The lega l reality of the 1993 A ct w a s, h ow ever, o v ersh a d o w ed  by  the p olitica l 
acceptance o f the leg is la tio n  by key In d ig en o u s grou p s, w h ich  v iew ed  the leg is la tio n  
in  general term s to h a v e  b een  o f benefit to In d ig en o u s p eo p le . Thus, in  gen era l term s, 
the leg is la tio n  w a s th o u g h t to have k ep t the n on -d iscrim in ation  p rin cip le  in  p lace, 
ev en  if the princip le  w a s su sp en d e d  in  relation  to the va lid ation  of so m e  grants o f  
land w h ich  h ad  b eco m e o f qu estion ab le  leg a lity  fo llo w in g  the recogn ition  o f n ative  
title. 11

11 S ee  fu rth er  B ren n a n  1995: 103.
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This co m p ro m ise  p o sitio n  ch a n g ed , h o w ev er , w h e n  a m en d m en ts  w ere  m ad e to the  
A ct in 1998 by the H o w a rd  g o v ern m en t (Native Title Amendment Act 1998 (C th)), 
w h ich  h a d  ca m p a ig n ed  o n  the n eed  to  lim it n a tiv e  title rights. T he re la tion sh ip  
b etw een  the a m en d ed  A ct a n d  the RDA b eca m e e v e n  m ore prob lem atic. A  n e w  
section  7 (in serted  by  sc h e d u le  1) sta ted  that the A ct w a s  'to  be read  and co n stru ed  
subject to  the p ro v is io n s o f th e Racial Discrimination Act', and that th e p ro v is io n s  o f  
this A ct 'a p p ly  to the p erform an ce  of fu n ctio n s a n d  th e exercise o f p o w e r s  conferred  
by or a u th orised  by  th is A ct'. In a d d itio n , the 1998 a m en d m en ts  stated  that 
'am b ig u o u s term s sh o u ld  b e  con stru ed  co n sisten tly  w ith  the Racial Discrimination Act 
if that con stru ction  w o u ld  rem o v e  the a m b igu ity '. H o w ev er , th ese  p ro v is io n s (see  
further T riggs 1999: 3 7 8 ) a g a in  d id  n o t a p p ly  to  th e  v a lid a t io n  o f cer ta in  
govern m en ta l actions.

A s had  b een  the case in  1993, the 1998 a m en d m en ts  to  the Native Title Act sta ted  th at 
the R D A  d id  not h o ld  sw ay, b u t this tim e the p o litica l co m p ro m ise  w a s  n ot so rea d ily  
accepted  b y  In d ig en o u s p e o p le , nor b y  in tern ation a l gro u p s. The 1998 ch an ges w ere  
term ed the 'W ik a m en d m en ts', b ecau se  m a n y  o f the a m en d m en ts  w ere  gen erated  as 
a p olitical reaction  to the 1996 recogn ition  b y  the H ig h  C ourt (in Wik) that n ative  title  
cou ld  co -ex ist w ith  the gran t o f a pastora l lease . T he 1998 a m en d m en ts  in c lu d ed  the  
fo llo w in g  changes: a tig h ter  reg istration  test b efore  the right to  n eg o tia te  o v er  
cla im ed lan d  com es in to  ex isten ce; a d im in u tio n  o f th e  righ t to n eg o tia te  regard in g  
certain k in d s o f m in ing; th e p ro v is io n  for State and  Territory b o d ie s  to  be created  to  
take over so m e o f the ro les o f  the N a tio n a l N a tiv e  T itle Tribunal; a n d  the assu ran ce  
that very  broad  'prim ary p ro d u ctio n ' activ ities  are ab le to  be u n d erta k en  by pastora l 
lease h o ld ers (w h ich  take p reced en ce  ov er  n a tiv e  title  in terests o n  the sam e la n d )  
(Native Title Amendment Act 1998 (Cth); N a tio n a l N a tiv e  Title T ribunal 1998; B rennan  
1998).

In 1999 the U n ited  N a tio n s  co m m ittee  that w a s set u p  to m on itor  the International 
Convention on the Elimination of All Forms of Racial Discrimination co n d em n ed  
A ustralia  for its 1998 a m en d m en ts . A u stra lia  w a s  critic ised  (CERD 1999) for m a k in g  
racially d iscrim in atory  a m en d m en ts  to the orig in al A ct. T he criticism  centred on  the  
H ow ard  g o v ern m en t's a c tio n s in sp o n so r in g  leg is la tio n  that lim ited  m ore than  
regulated  the com m on  la w  r ig h t of n a tiv e  title. The C om m ittee  ca lled  for the u rg en t  
su sp en sio n  o f the a m en d m en ts , stating that, contrary to the orig in a l A ct, 'p ro v isio n s  
that ex tin g u ish ed  or im p a ired  the ex ercise  o f in d ig e n o u s  title r igh ts and in terests  
p ervad ed  the a m en d ed  A ct'.

In lay term s the debate a b o u t w h eth er  n a tiv e  title leg is la tio n  retains or overrides the  
princip le o f n o n -d iscr im in a tio n  can be se t o u t as fo llo w s . The H o w a rd  g o v ern m en t  
argum ent fo llo w s the lin e  th a t native  title is a r ight that b e lo n g s to o n e  racial grou p ,
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and so  there is a lw a y s g o in g  to be so m e lev e l o f racial d iscrim in ation  in  any  
leg is la tio n  regard ing that right. It is o f  the v ie w  that w h erev er  the C o m m o n w ea lth  
h as the p o w er  to leg isla te , it a lso  has the p o w er  to restrict r igh ts.12

O p p o n en ts  h o w ev er  fo llo w  the argu m en t that n ative  title is sim p ly  o n e  k ind  of 
p ro p erty  right, and  to lim it that right in  w a y s  that other property  rights (such  as 
freeh o ld  r igh ts) w o u ld  n e v e r  be lim ited  d o e s  breach  the p r in c ip le  o f n o n 
d iscrim in ation . P eop le  in  th is group  h a v e  largely  accepted  the need  for so m e d egree  
o f sta tu tory  regu lation  o f n ative  title, and  h a v e  ev en  b een  prepared to accep t so m e  
o v err id in g  o f n ative  title rights w h ere  th is h as in v o lv e d  v a lid atin g  grants o f land  
m a d e  after 1975 w h o se  effect w a s  ren d ered  u n certa in  b y  the co m m o n  la w  
reco g n itio n  o f n ative  title. B ut th is acceptance h as b een  part o f a com p rom ise  p o sitio n  
in  w h a t h a s b eco m e a very  co m p lex  lega l area. P eo p le  in  th is group d o  n o t accept that 
n ative  title  sh o u ld  be seen  as an 'ad d itio n a l right' that b e lo n g s  on ly  to m em b ers o f  
o n e  racial group.

T hus th e q u estion  is w h eth er  n ative  title  is  a p re-ex istin g  right ab ou t w h ich  
g o v ern m en ts  n eed  to leg is la te  in order to regulate cla im s, or w h eth er it is a specia l 
in terest that ex ists on  racial grou n d s. T he im p lica tion s of these  d ifferin g  w a y s of 
v ie w in g  n ative  title are q u ite  sign ificant. A s o p in io n  p o llin g  sh o w s (N e w sp o ll 2000: 
para 4 .6), A u stra lian s are g en era lly  v ery  reluctant to en d o rse  the idea  that In d ig en o u s  
p eo p le  sh o u ld  h a v e  'sp ec ia l rights'. T hus the m anner in  w h ich  n ative  title is 
ca teg o rised  —  w h eth er it is seen  as a p re-ex istin g  right, or a sp ecia l right —  is crucial 
n o t o n ly  in  d eterm in in g  h o w  it sits  w ith  the princip le  o f n on -d iscrim in ation , b u t a lso  
in  d eterm in in g  the lev e l o f su p p o rt g iv e n  b y  A ustra lian  p eo p le  g en era lly  to the  
p r o tec t io n  o f In d ig e n o u s  n a tiv e  title  in terests . G iv en  the n u m er ica lly  sm a ll 
p ercen tage  o f the p o p u la tio n  that In d ig en o u s p eo p le  com prise, the su p p o rt o f non- 
In d ig en o u s A ustra lians is crucial in th is respect.

D esp ite  the p o litica l rhetoric, as th in g s stand  at presen t n ative  title clearly  ex ists  as a 
p re-ex istin g  right and n ot as a sp ec ia l interest, and n ative  title leg is la tio n  m erely  
regu la tes that right. It d o es  n ot create the right. This is certain ly  the v ie w  of the H igh

12 O n  a ta n g e n tia l p o in t, th e  H ig h  C ou rt in  th e  Kartinyeri (H in d m a r sh  I s la n d  b r id g e ) ca se  c o n s id e r e d  th e  

q u e s t io n  o f  w h e th e r  th e ra c es  p o w e r  (s e c t io n  51 (26) o f  th e  C o n s t itu t io n )  e n a b le d  th e  C o m m o n w e a lth  

p a r lia m e n t to  en a c t la w s  to  th e  d e tr im e n t  o f  A b o r ig in a l p e o p le  a s  w e ll  as for th e ir  b e n e f it . T h e  C o u rt  

d e c id e d  th at th e  C o m m o n w e a lth  d id  h a v e  th is  p o w e r , w ith  o n e  lin e  o f  r e a so n in g  b e in g  th at if  th e  

C o m m o n w e a lth  c o u ld  p a ss  la w s  (for th e  b e n e f it  o f  I n d ig e n o u s  p e o p le ) , it a lso  h a d  to  h a v e  th e  p o w e r  to  

a b o lis h  or a m e n d  th o se  la w s . T h e  p o w e r  to  a m e n d  or a b o lish  la w s  w o u ld  n o t ex ist, h o w e v e r , if  a ll la w s  

h a d  to  b e  for th e  b e n e fit  o f  I n d ig e n o u s  p e o p le .
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C ourt. T his an a ly sis  w o u ld , h o w ev er , ch an ge w e r e  a fu tu re  C o m m o n w e a lth  
parliam ent to d ec id e  to rep lace the co m m o n  law  r igh t w ith  a sta tu tory  one.

T he m ore d ifficu lt q u estio n  is w h eth er  leg is la tio n  th a t lim its n a tiv e  title b reach es the  
R D A , the an sw er b e in g  in gen era l that it d oes. T hus the ch a llen g e  to the rule o f  la w  
co m es m ore through  leg is la tio n  that seek s to le ssen  n ative  title  rights, than th ro u g h  
the ex isten ce  of the co m m o n  la w  right.

To p u t th is in  other w ord s, th e principal theoretical p rob lem  th at ex ists  w h e n  a n a tiv e  
title claim  is m ad e is to ascertain  w hether, in  in d iv id u a l cases, n a tiv e  title a c tu a lly  
co n tin u es to exist. A lth o u g h  native  title cases can b e  extraord inarily  co m p lex  (for 
ex a m p le  the Yorta Yorta case) th ey  com e d o w n  to a s im p le  q u estion : d o es  n a tiv e  title  
con tin u e  to ex ist in  th is particu lar case? A s I shall co n sid er  in  the n ext section , su ch  
a s im p le  q u estio n  cannot b e  p o sed  in  situ a tio n s that con cern  the le ss  c lear ly  
id en tifiab le  right o f se lf-d eterm in ation .

R eturning to the Yanner case  w h ich  I d iscu ssed  earlier, the q u est io n  there w a s s im p ly  
w h eth er  the n ative  title r igh t ex isted , an d  the C ourt sa id  it d id . The d efen d a n t th u s  
h ad  a right, as regu lated  b y  the NTA, to enjoy that right, a n d  w h ere  there w a s  a 
con flict w ith  the State A ct, C o m m o n w ea lth  leg is la tio n  p rev a iled . D e sp ite  the  
co m p lex ity  o f n ative  title law , the case really  d id  n o t ch a llen g e  the rule o f  la w  
an ym ore than d o es  any o th er conflict b e tw een  State and C o m m o n w ea lth  law . The 
ch a llen ge  to the rule o f la w  is, thus, p o se d  n ot by  th e  ex isten ce  o f the c o m m o n  la w  
righ t o f n ative  title in  s itu a tio n s like Y anner's, b u t b y  leg is la tio n  that seek s to  lim it  
that right.

I sh a ll n o w  turn to con sid er  h o w  the ex a m p les o f  se lf-d eterm in a tio n  referred to  
earlier sit w ith  the princip le  o f  n on-d iscrim ination .

Customary law
W ill K ym licka h as p ro v id ed  the best general p h ilo so p h ica l d iscu ss io n  o f the  
q u estio n s raised by  the reco g n itio n  o f custom ary  la w  in  h is Multicultural Citizenship: 
A Liberal Theory of Minority Rights (1995). H e p ro v id es  (1995: 164-5) a very  u se fu l 
d istin ction  b etw een  1) ascerta in in g  w h eth er  a m in o rity 's  ru les are com p atib le  w ith  
'liberal princip les' o f soc ieta l organ isation , and 2) ch o o sin g  to  co m p e l that m in o rity  
group  to respect those 'liberal p rincip les' (a term  that m ay  h ere b e eq u a ted  w ith  c iv il 
rights). T hus a grou p  m a y  ch o o se  to d e n y  som e or a ll of its m em b ers certain  c iv il 
rights, b u t that w ill not ju stify  the state's in terven tion , an y  m ore than the ex is ten ce  o f 
illiberal la w s in other co u n tr ies  justifies in vasion . W here the breach  o f civ il righ ts  
reaches a certain leve l th en  in terv en tio n  w o u ld  be ju stified  (as is  in v a s io n  of an oth er
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cou n try  in  certain  circum stances) but, as K ym licka p o in ts  o u t (1995: 169), the 'exact 
p o in t at w h ich  in terven tion  in  the internal affairs o f a n ation a l m inority  is w arranted  
is unclear, ju st as it is in  the in ternational context'. For K ym licka (1995: 168), the fact 
th at this a llo w s  breaches o f c iv il rights by and  w ith in  the m inority  group is 
so m eth in g  that 'the m ajority group  h a v e  to learn to liv e  w ith  ... just as th ey  m u st liv e  
w ith  illiberal la w s in  other countries'.

T he debate ab ou t the recogn ition  o f custom ary  la w  in  A ustra lia  h as b een  b est  
ad d ressed  in  the groundbreak ing  and under-praised  1986 report o f the A ustralian  
L a w  R eform  C om m issio n  (ALRC). F ind ing  (vo l 1: 141) that 'the im pact o f h u m a n  
righ ts standards on  p ro p o sa ls  for the recogn ition  o f A b orig in a l custom ary  la w s  
d e p e n d s  o n  the particular p rop osa l and cannot be d iscu ssed  in the abstract', the  
A LR C  then  con sid ered  a n um ber o f situ ation s in  w h ic h  the h u m a n  rights o f 
In d ig en o u s p e o p le  w o u ld  p o ten tia lly  be co m p ro m ised  b y  the recogn ition  o f  
A b orig in a l cu stom ary  law, and  it is instructive to co n sid er  o n e  (and probably the b est  
k n o w n ) ex a m p le  to see h o w  the ALRC n egotia ted  th is difficulty.

T he p o ss ib ility  that A u stra lian  la w  w o u ld  respect an  A b o rig in a l 'payback  k illing', or 
the in ten tion al in fliction  o f a seriou s injury (by sp earin g , for exam p le) in k eep in g  
w ith  A b orig in al custom ary  law , su g g ests  w a y s in  w h ich  the m ost fu n d am en ta l o f 
h u m a n  rights co u ld  be breach ed  b y  the recogn ition  o f cu stom ary  law. O n th is issu e  
the ALRC report (vol 1: 140, 320, 322) balan ced  the co m p etin g  in terests in  the  
fo llo w in g  w ay. It refused  to recom m en d  toleration  o f a n y  'tribal k illin g  or execution ', 
a n d  further recom m en d ed  that 'a general cu stom ary  la w  defence' n o t be availab le  
e v e n  for crim inal cases that w ere  lesser  on es than h o m ic id e . T he report d id , h ow ever, 
fin d  (vol 1: 323) that:

A partial customary law defence should be created, similar to diminished responsibility, 
reducing murder to manslaughter. It should be provided that, where the accused is found to 
have done an act that caused the death of the victim in the well-founded belief that the 
customary laws of an Aboriginal community to which the accused belonged required that he 
do the act, the accused should be liable to be convicted for manslaughter rather than murder.

Interestingly, the draft leg is la tio n  in  the ALRC report on  cu stom ary  law  w h ich  
p rop osed  th is lev e l o f recogn ition  o f custom ary la w  w a s  itse lf justified  (vol. 2: 254, 
262, ss 4 and  22) as a 'specia l m easure' u n d er the R D A . F low  su ch  leg is la tio n  w o u ld  
b e reconciled  w ith  the R D A  is of course a m oot p o in t, g iv e n  that the leg isla tion  has  
n o t been  enacted . So

So d oes the custom ary  la w  sp earin g  scenario  I d isc u sse d  earlier, that resu lted  in  
injury but n o t death , ch a llen ge the rule o f law ? I th in k  that it d o es not. For w h ile  a
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central tenet of the rule o f la w  is the id ea  that the la w  is a p p lied  eq u a lly  to all p eo p le ,  
th is h a s never m ean t that a ll p eo p le , regard less o f c ircum stan ce or m otive , sh o u ld  
receive exactly  the sam e p u n ish m en t for sim ilar b reach es o f the law. Q uite  the  
o p p o site . O ne o f the fu n d am en ta l a sp ects  o f  se n te n c in g  p h ilo so p h y  is the d iscretion  
afforded  to ju d ges to co n sid er  the particu lar c ircu m sta n ces o f the offender w h e n  
d ec id in g  on  the sen ten ce  to be im p o se d . C ourts ro u tin e ly  h a n d  ou t d ifferent 
sen ten ces for sim ilar lo o k in g  crim es after ex a m in in g  th e  particular situ ation s o f the  
offen d ers, their lev e l o f rem orse, an d  so  on . In d eed  th e  rem oval o f th is sen ten cin g  
d iscretion  in the N o rth ern  Territory an d  to a lesser  ex ten t in  W estern  A ustralia  b y  
m an d atory  sen ten cin g  la w s  has itse lf qu ite correctly  b e e n  seen  as a ch a llen ge to the  
rule o f law. W hile su p p o rters of m a n d atory  sen ten c in g  la w s w o u ld  see  these la w s as 
an ab so lu te  em b o d im en t o f the rule o f law , in a sm u ch  as th ey  force ju d g es to a p p ly  
the sa m e (equal) p u n ish m en t to o ffen d ers regard less o f c ircum stance, m andatory  
sen ten c in g  law s h a v e  at th e  sam e tim e, and  m ore correctly, b een  seen  by oth ers  
(G old flam  and H u n yor 1999) as a fu n d a m en ta l b reach  of the rule o f law, for their  
rem ova l o f judicial d iscretio n  and their im p lic it e r o s io n  o f the sep aration  of p o w ers  
doctrine.

W hile  tak ing cu stom ary  la w  into a cco u n t w h e n  sen ten c in g  an in d iv id u a l is  o n e  
th ing , d o es the creation  o f a partial cu sto m a ry  la w  d e fe n c e  to, for ex a m p le , a charge  
of m urder ch a llen ge the ru le  of law ? A g a in , I th ink  th a t it d o es  not. There are severa l 
o th er  partia l d e fen ces  th a t ex ist to  red u ce  th e  cr im e o f m u rd er  to th at o f  
m a n slau gh ter w h ere  certa in  c ircum stan ces exist. T he ALRC report referred to  
d im in ish ed  responsib ility . It is w orth  n o tin g  a lso  th at certain  acts o f p rovocation  can  
red u ce a crim e o f m urder to one o f m anslaughter. T he p o in t h ere is  that, lea v in g  
cu stom ary  law  asid e  for o n e  m om en t, the la w  in A u stra lia  has a lw a y s  a llo w ed  for the  
p o ss ib ility  that the sam e action  b y  tw o  o ffen d ers w ill  n ot resu lt in  both  b ein g  
co n v ic ted  of the sam e crim e, m uch le ss  that both  w ill  receive  the sa m e  p u n ish m en t. 
So the fact that the recogn ition  of cu sto m a ry  law  e x is ts  as a further con sid eration  to 
be taken  into account w h e n  co n sid er in g  partial d e fe n c e s  and  sen ten cin g , hard ly  
am o u n ts to a challenge to th e rule o f law . Indeed , the greater threat to  the rule o f law  
is lik e ly  to com e from  ju d g es  not tak in g  cu sto m a ry  law  into  accou n t, since the 
p o ss ib ility  ex ists that In d ig en o u s p e o p le  w ill b e  to o  sev ere ly  p u n ish ed  (in d eed , 
p u n ish ed  tw ice), w h en  com pared  to n o n -In d ig e n o u s  p eo p le , for breach es of the law.

That is n o t to say that there are not d ifficu lt lega l an d  p o licy  q u est io n s  raised by  the  
recogn ition  of custom ary  law . Such q u estio n s  ran ge from  con cern s ab ou t leg itim acy  
to o n es o f practicality, and w o u ld  in c lu d e  the fo llo w in g : w h a t criteria are u sed  to 
ascertain  w heth er a sy s tem  o f cu stom ary  la w  can  b e sa id  to exist?  W hat ev id en ce  is 
required  to be sh o w n  that cu stom ary  la w  p u n ish m e n ts  h a v e  b een  carried ou t in  
accordance w ith  this sy s te m  o f law ? W h ile  it is o n e  th in g  for a cou rt to take notice of
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a cu stom ary  la w  p u n ish m en t that h as taken  p lace, sh o u ld  a court take into account 
lik e ly  future cu sto m a ry  la w  p u n ish m en ts  that m igh t take place? S h o u ld  sen ten cin g  
be d e la y ed  to g iv e  tim e for cu stom ary  p u n ish m en ts to take p lace?13 There d o  n ot 
ex is t ea sy  a n sw ers  to th ese  d ifficu lt q u estion s. But the p o in t is that, as it stands, the  
le v e l of reco g n itio n  of cu stom ary  la w  in  A u stra lia  d o es  n o t challenge the princip le o f 
n on -d iscr im in a tio n . O n the contrary, there is sco p e  for greater recogn ition  to be g iv en  
to  cu stom ary  law .

Alcohol
T he lega l and  p o lic y  q u estio n s p o se d  b y  the a ttem p ts o f A borig in al co m m u n ities  to  
lim it the sa le  o f  a lcoh o l to A b o rig in a l p e o p le  w ere  a d d ressed  in  1995 b y  the then  Race 
D iscr im in a tio n  C om m ission er, Z ita A n to n io s . In Alcohol Report, A n to n io s  confronted  
th ese  d ifficu lties and  co n c lu d ed  (RDC 1995b: 148; see  a lso  R ow se 1998: 95-7) that:

The Race Discrimination Commissioner ... recognises that the [R a c ia l D i s c r im in a t io n  A c t ]  is 
based on a formal equality model, and is an unsatisfactory means of accommodating the 
broader issues relevant to indigenous peoples, particularly their rights to self- 
determination and protection of cultural integrity.

But w ith  that recogn ition , d o es  the ex isten ce  o f a b an  w ith in  an In d igen ou s  
co m m u n ity  lea d  to the th in k in g  that there is on e la w  for on e  group and  another la w  
for another grou p ? A  short a n sw er  is that there really on ly  ex ists a threat to the  
prin cip le  o f n o n -d iscr im in a tio n  w h e n  a lco h o l restrictions are based  on  racial rather 
than  h ea lth  con sid eration s . T he task  is to d ifferentiate the tw o. It m ay seem  sem antic  
to argue that it is n ot n ecessa r ily  racial con sid eration s that lead  to the ban n in g  of 
a lcoh ol co n su m p tio n  in a largely  In d ig en o u s com m unity . A n d  it is ea sy  to conflate  
tw o  d iffering  se ts  o f m o tiv a tio n s that m a y  w ell lead  to the sam e o u tcom e. But there 
is a substantia l is su e  o f leg itim a cy  that u n d erw rites  one line of th ink ing  and  that d o es  
n o t u n d erw rite  the other.

If the d e c is io n  h as b een  m a d e or su p p o rted  by a rep resentative In d igen ou s  
co m m u n ity  organ isation , th en  there is ev ery  reason to co n clu d e that the d ecision  has 
b een  m ad e for reasons that w o u ld  n o t con stitu te  u n la w fu l or 'in v id io u s' racial 
discrim in ation . In contrast, if the sam e d ec is io n  to ban a lcohol in  a p red om in an tly  
In d ig en o u s co m m u n ity  w a s m a d e  by a n o n -In d ig en o u s council w ith o u t In d igen ou s  
support, there w o u ld  be e v ery  reason to su sp ect that racial reasons w ere central to  
the d ecision .

13 O n  th e se  i s s u e s  s e e  M cR ae e t a l 1 9 9 7  (ch a p ter  8).
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M oreover, in  practical lega l term s, so  lo n g  as the p roh ib ition  is area-specific  (and  
d o e s  not, for instance, sp ec ify  that the ban  on ly  a p p lies  to p e o p le  of certain  racial 
grou p s), th en  it is u n lik e ly  that a n y o n e co u ld  su ccessfu lly  b rin g  a case arg u in g  that 
there h a d  b een  a breach o f the RDA. U s in g  the ex a m p le  of T ennant Creek, the a lco h o l 
restrictions there (W right 1997: 247-51; N T  Liquor C o m m issio n  1999; d 'A b b s e t al 
2000; E dgar 2001) are n ot racially  sp ecific , nor are th ey  so  geared to w a rd s In d ig e n o u s  
p e o p le  that they  con stitu te  indirect racial d iscrim ination . Rather th e  restrictions take  
the form  o f lim iting , for exam p le, the sa le  o f ta k e-a w a y  drinks o n  p en sio n  d a y s. A s  
such , th ey  raise no  prob lem s for the p rincip le o f  n o n -d iscrim in ation . T he sa m e  
a p p lies  to  a rem ote In d ig en o u s c o m m u n ity  that ch o o ses  to p rev en t the sa le o f a lco h o l 
w ith in  its com m unity . So lo n g  as the m easure is geo g ra p h ica lly  b ased , so  that the  
restr ic tio n  a p p lie s  to  a ll p e o p le  in  th e  area, th e n  the re str ic tio n  ra ise s  n o  
co n trad iction s w ith  the n o n -d iscr im in a tio n  p rincip le. There are n u m ero u s ex a m p les  
o f lo ca les  in  A ustralia  w h ere the co n su m p tio n  o f a lco h o l is p roh ib ited , for in sta n ce  in  
the p u b lic  spaces in  the central b u sin ess  district o f M elb ou rn e.14

A gain , there are d ifficu lt q u estio n s raised  by  the issu e  w h ic h  I h a v e  n o t h ere  
a ttem p ted  to answ er. C o u ld  a n o n -In d ig en o u s cou n cil, w h ic h  c la im ed  to be  
m o tiv a te d  b y  h ea lth  co n cern s, le g it im a te ly  b a n  a lco h o l in  a p r e d o m in a n tly  
In d ig en o u s co m m u n ity  w ith o u t ex ten s iv e  con su lta tion  w ith  In d ig en o u s p e o p le  
liv in g  there? H o w  d o es o n e  ascertain  the leg itim acy  o f a co m m u n ity 's  d ec is io n  to  b an  
alcohol?  W ithout seek in g  to a n sw er th ese  q u estion s, m y  p o in t h ere  is s im p ly  that a 
lo ca le-b a sed  proh ib ition  on  the co n su m p tio n  of a lco h o l d o es n o t breach  the p r in cip le  
o f n on -d iscrim in ation .

C om m unity Development Em ploym ent Projects
R ev iew s o f the CDEP sch em e p o in t o u t that often  the schem e is the o n ly  sou rce  of 
e m p lo y m e n t in rem ote com m u n ities, and  that the v ita l serv ices p erform ed  u n d er  the  
sch em e are such  that o u tly in g  co m m u n ities  h a v e  com e to rely  on  it for their  
co n tin u ed  fu n ction in g  (RDC 1997: 21; Sanders 1997: 4-5; ATSIC 2000: 48). A s w ith  
attem p ts to restrict the sa le o f a lcoh o l, the sch em e has b een  a p o sitiv e  and, on  
balance, su ccessfu l exercise in  self-determ ination .

B ut d o e s  the C DE P sc h e m e  breach  the p r in c ip le  o f n o n -d isc r im in a tio n ?  In  
d iscrim in ation  term s it is sim ilar to the bann ing  o f alcohol, in  that it argu ab ly  
p ro v id es  n o  sp ecia l b en efit to the co m m u n ities  in v o lv ed . In d ig en o u s  p e o p le  
e m p lo y e d  u n d er  the sc h e m e  are a c tu a lly  o ften  w o r se  off, fin a n cia lly , than

14 This is regulated by the Activities Local Law 1999 (Melbourne), section 3.1.
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u n em p lo y ed  n o n -In d ig en o u s p eop le  o n  g o v ern m en t b en efits, and  there ex ists  
ev id en ce  (RDC 1997: 41) that there is pressure o n  In d ig en o u s p e o p le  w ith in  
co m m u n ities  in v o lv ed  in the sch em e to b eco m e in v o lv e d  in  the sch em e and  n ot to  
ch o o se  to take u n em p lo y m en t benefits (there rem ains a p o licy  q u estio n  o f w h eth er  
g o v ern m en ts h a v e  a resp on sib ility  to d isco u ra g e  th is sort o f pressure). T he schem e, 
h ow ever , d iffers from a lco h o l regu lation  in  that it is n o t p u rely  geo g ra p h ica lly  
fo cu sed . The program  is n ot availab le to n o n -In d ig en o u s p eo p le , e v e n  if th ey  liv e  in  
or near co m m u n ities  that are en g a g ed  in  CDEP w ork .

In co n sid er in g  w h eth er  the CDEP sch em e con stitu ted  racial d iscr im in ation  the Race 
D iscr im in ation  C om m ission er  d iscu ssed  the p o ss ib ility  that the sch em e m ig h t either  
b e v ie w e d  as a 'specia l m easure' or an instance of 'reason ab le  d ifferen tiation  o n  the  
b asis o f race'. A lth o u g h  A n to n io s  (RDC 1997: 35) left it 'for the courts' to d ec id e  
w h ich  o f th ese  the schem e con stitu ted , sh e  fou n d  that 'th e CDEP sch em e  d o es not 
appear to raise an y  sign ificant issu e  of racial d iscrim in ation '.

A n to n io s raised  three p o in ts (RDC 1997: 35-6) to  su p p o r t th is u n d ersta n d in g . First, 
the CDEP sch em e w as created  to redress In d ig en o u s d isa d v a n ta g e  in  access to  
em p lo y m en t a n d  social security. S econd , n o n -In d ig en o u s p eo p le  d o  n ot suffer  
d isa d v a n ta g e  as a result o f the schem e. A n d  third, the sch em e, at least orig inally , w a s  
d esig n ed  sp ecifica lly  to a d d ress the em p lo y m en t p ro b lem s o f rem ote In d ig en o u s  
p eo p le  (it sh o u ld  be n o ted  that the sch em e is  n o w  n ot restricted  to  rem ote  
com m u n ities). T hese p o in ts led  to the co n c lu s io n  that the sch em e d id  n o t constitu te  
u n la w fu l racial d iscrim ination , becau se the sch em e d id  n o t d isa d v a n ta g e  In d ig en o u s  
or n o n -In d ig en o u s peop le.

I w o u ld  agree that the sch em e d o es not breach the p r in cip le  o f n o n -d iscrim in ation . 
W hile there d o e s  exist ev id en ce  of p ressure o n  In d ig en o u s p e o p le  in  C DEP  
co m m u n ities  n o t to op t to take u n em p lo y m en t b en efits, that ev id en ce  is not 
sign ifican t e n o u g h  to say that the CDEP sch em e im p airs the rights o f In d ig en o u s (or 
n o n -In d ig en o u s) p eop le  to w o rk  or receive  social security, and as su ch  d o e s  n ot get 
past stage on e  in  constitu ting  a breach of the p rincip le.

But ev en  if there is not agreem en t on  th is, then  the sch em e  clearly  co n stitu tes either  
differentia l treatm ent or is a sp ecia l m easure. A n y  d iscr im in a tio n  that is germ an e to 
the sch em e is n o t in v id iou s, in asm u ch  as the sch em e ex ists , in part, to a d d ress the 
results o f p ast d iscrim inatory practices. A n d  in d eed  the sch em e h as m an y  o f the 
hallm arks of a specia l m easure. W hile there is no financia l b en efit to participants in 
the sch em e, there is arguably a cultural b en efit (in that co m m u n ity  b u ild in g  projects 
that m igh t o th erw ise  not occur, such  as heritage restoration , can be undertaken). It is 
likely  that the C DEP schem e w ill not ex is t indefin ite ly , and  again  it is a program  that
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h as b een  d esig n ed  to a d d ress a chronic prob lem  that in one w a y  or another is the  
leg a cy  o f p ast d iscrim in atory  law s.

Conclusion
I h a v e  argu ed  in  this article that A u stra lia 's lim ited  recogn ition  o f In d ig en o u s rights  
d o e s  n o t con stitu te  a threat to  the p rin cip le  o f n on -d iscrim in ation , or the rule o f law. 
T here are, h ow ever, as I h a v e  in d ica ted  throughout, d ifficu lt leg a l and p o licy  
q u estio n s  that confront A u stra lia  sh o u ld , as justice d em an d s, further recogn ition  be  
g iv e n  to In d ig en o u s rights. A n d  I agree w ith  th ose theorists (for ex a m p le  H avem an n  
1999b: 67, 1999c: 474-5) w h o  h a v e  ca lled  for a m ore nuanced  a p p lica tio n  of 'conflict 
o f la w s' th eories to A ustralia .

T he fact that the greater recogn ition  o f In d ig en o u s rights w ill p ro d u ce  m ore and not 
le ss  d ifficu lt leg a l and p o licy  q u estio n s is, o f course, no a rg u m en t against their  
further recogn ition . T hese d ifficu lties are m erely  the logical resu lt o f liv in g  in  a 
cou n try  like A ustralia  in  p o stco lo n ia l tim es. •
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