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A bolish ing child sex tourism: Australia's contribution

Marianna Brungs*

A s a g lob a l p h en o m en o n , child  se x  tou rism  is reco g n ised  b y  the U n ited  N ation s as 
'o n e  o f the w o rst contem porary  form s o f s lavery ' (U n ited  N a tio n s 1989: para 33). It 
in v o lv e s  the com m ercial sexu al e x p lo ita tio n  o f ch ildren  b y  p eo p le  w h o  travel from  
their o w n  cou n try  (the sen d in g  cou n try) to  another, u su a lly  less d ev e lo p ed , country  
(the rece iv in g  country) to en g a g e  in  sexu a l acts w ith  m in ors (ECPAT Travel Industry  
G uide: 3).

A lth o u g h  ch ild  sex  tourism  is particu larly  p rev a len t in  d e v e lo p in g  countries of the  
A sia n  reg io n  (M untarbhorn 1991: para 26), there are w e ll-o rg a n ised  ch ild  sex  
in d u str ies  in  areas su ch  as A frica, Sou th  an d  C entral A m erica  and  Eastern Europe  
(ECPAT Travel Industry  G uide). T his article fo cu ses o n  sex  tourism  in  A sia , as the  
reg io n 's  p rox im ity  offers A u stra lian s the greatest op p o rtu n ities  for in v o lv em en t in  
ch ild  sex  tourism .

D eterm in in g  the n um ber of ch ild ren  in v o lv e d  in  com m ercia l sexu a l exp lo ita tion  is 
difficu lt, d u e  to the c lan d estin e  nature of the industry. E stim ates vary w idely , b u t 
U N IC E F b e liev es  that there m a y  b e  u p  to o n e  m illio n  prostitu ted  ch ildren  (under  
18 years) th rou gh ou t A sia  a lo n e .* 1

In ternational concern  regard ing ch ild  sex  tourism  h as in ten sified  over the past 
d eca d e, cu lm in a tin g  in  M ay 2000 w h e n  the U n ited  N a tio n s G eneral A ssem b ly  
a d o p ted  the O p tion al Protocol to the C o n ven tio n  on the R ig h ts  o f  the C hild  on  the Sale  
o f C hildren , C hild  P rostitu tion  and C hild  P ornography. This Protocol im p oses  
d eta iled  requ irem ents on  State Parties, d e s ig n e d  to both  protect ch ildren  from  
com m ercia l sexu a l exp lo ita tion  a n d  p u n ish  offenders.

A u stra lia  p u b lic ly  su p p orts the P rotoco l (DFAT 2001a), and b ecam e a signatory  on  
18 D ecem b er 2001. B efore co n sid er in g  ratification ,2 the G overn m en t in ten d s to seek
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1 It is estimated that there are approximately 200,000 prostituted children in Thailand, 60,000 in the 
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the v ie w s  of the States and th e  Joint S ta n d in g  C om m ittee  o n  Treaties (DFAT 2001b).

In ligh t o f these  d ev e lo p m en ts , it is an a p p rop ria te  tim e to  ex a m in e the e ffec tiv en ess  
o f current A ustra lian  leg is la tio n  p ro h ib itin g  ch ild  sex tourism , n a m ely  the Crimes 
(Child Sex Tourism) Amendment Act 1994 (Cth), to d eterm in e  the ex ten t to w h ich  
A ustra lia  is co m p ly in g  w ith  its in tern ation al ob liga tion s.

C hild  sex tourism : C urren t trends an d  issues
C hild  sex  tou rism  presents a b lea k  p icture, as the factors u n d er ly in g  the su p p ly  and  
d em a n d  for prostitu ted  ch ild ren  en co m p a ss  m a n y  co m p lex  and in te r w o v e n  issu es.

P overty  p la y s a prim ary ro le  in  su p p ly in g  ch ildren  for the sex  to u r ism  industry. 
Inequ itab le  econ om ic  d ev e lo p m e n t h as resu lted  in rural im p o v er ish m en t in  m an y  
A sia n  co u n tr ies . The re su ltin g  lo w  e d u c a tio n  le v e ls  and  illitera cy  con stra in  
e m p lo y m en t o p p ortu n ities a n d  eco n o m ic  choices. F am ilies are o ften  forced  to  
m igrate to the urban centres, w h ere  th ey  face h o m e le ssn e ss  and u n em p lo y m en t. In 
extrem e poverty , child  p ro stitu tio n  m ay  b e  the o n ly  source o f in co m e for a h o m ele ss  
street ch ild  or a fam ily  trap p ed  in  deb t (K anchanachitra 1999: 2).

A n oth er  in strum enta l factor in  child  p ro stitu tio n  is gen d er  d iscr im in ation . A lth o u g h  
y o u n g  b o y s  are sexu a lly  ex p lo ited , p ro stitu ted  ch ildren  are p red o m in a n tly  g irls aged  
b etw een  10 and 18 years (K anchanachitra  1999: 3). The vu ln era b ility  o f girl ch ildren  
to com m ercia l sexu a l ex p lo ita tio n  relates to  the p ersisten t g en d er  in eq u a lit ie s  w ith in  
m an y o f the receiv in g  cou n tries. W ith o n ly  a restricted in com e, fa m ilie s  in A sian  
co m m u n ities  o ften  prioritise the ed u ca tio n  o f b o y s  (M untarbhorn  1991: para 34), 
red u cin g  op p ortu n ities and h e ig h ten in g  the risk of in v o lv em en t in  p ro stitu tio n  for 
girls. T he subord inate status o f  w o m en  w ith in  these  so c ie tie s  b oth  exacerb ates and is 
reinforced  b y  the sexual ex p lo ita tio n  o f girl children.

U n d er ly in g  e lem en ts con tr ib u tin g  to the d em a n d  for p rostitu ted  ch ild ren , such  as 
m ass tou rism  and tech n ology , enab le ch ild  sex  tourists to ex p er ien ce  a lack of 
p erson a l accountability  w h e n  ex p lo itin g  ch ildren .

F lou rish in g  travel and to u r ism  in d u str ies  are a s ign ifican t force in  gen eratin g  
d em a n d  w ith in  ch ild  sex tou rism . T ourism  g iv e s  p o ten tia l o ffen d ers a n o n y m ity  and  
en h a n ced  o p p ortu n ities to access v u ln era b le  ch ildren . O nce o v ersea s , ch ild  sex  
tourists o ften  act against their norm al m ora l and soc ia l constrain ts, in  the b e lie f that 
th ey  w ill not b e held  a ccou n tab le  (H o d g so n  1994: 512). This p reco n cep tio n  w as  
exacerbated  in A sia  du rin g  th e 1970s an d  1980s, fo llo w in g  the e sp o u sa l o f  tou rism  as 
an id ea l eco n o m ic  strategy for d e v e lo p in g  nations. C ountries su ch  as T hailand  and
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the P h ilip p in es w ere  o ften  p rom oted  as sex  d estin ation s, w ith  p a ss iv e , su b m iss iv e  
and exotic  w o m e n  and g ir ls (ECPAT T ravel Industry  G uide). C hild  p rostitu tion  
thrived  w ith in  the sex  tou rism  industry , w ith  the und esirab le  leg a cy  o f such  
eco n o m ic  strateg ies rem ain ing  tod ay  (B ed d o e 1998).

R apid ad van ces in  technology , p rim arily  the d ev e lo p m en t o f the Internet, h a v e  also  
created  con sid erab le  d em a n d  for ch ild  sex  tourism . A part from  sim p lify in g  the 
p ro d u ctio n  an d  d is se m in a tio n  o f c h ild  p o rn o g ra p h y , th e  In tern et fa c ilita tes  
com m u n ication  b e tw een  practisin g  and  p o ten tia l ch ild  sex  tourists. Inform ation  
about cities and  estab lish m en ts w h ere p ro stitu ted  ch ildren  are availab le  can be  
accessed , quickly, ch eap ly  an d  a n o n y m o u sly .

R ecently, there h a s a lso b een  an increase in  d em a n d  for prostitu ted  ch ildren  as a form  
of safe sex, e sp ec ia lly  in the w a k e  of the H IV -A ID S crisis in  the A sia-P acific  region. 
Y ounger sex  partners are p erce iv ed  as b e in g  le ss  lik e ly  to h a v e  contracted  H IV or 
other sex u a lly  transm itted  d isea ses. In actual fact, d u e  to their p h y sio lo g ica l 
im m aturity, y o u n g er  ch ild ren  are m ore v u ln era b le  to HIV in fection  and suffer a h ig h  
rate o f HIV in fectio n  and  A ID S (O 'G rady 1992).

A  lack o f effective  la w  en forcem en t is a k e y  factor in  b oth  the su p p ly  and  d em a n d  for 
prostitu ted  ch ildren . If the risk o f p ro secu tio n  is m in im al, it is u n lik e ly  that brothel 
o w n ers and  ch ild  sex  tourists w ill fear b e in g  h e ld  resp on sib le  for their actions.

C haracteristics of child  sex tourists
There is no stereotyp ica l profile  o f  ch ild  se x  tourists. O ffenders range from  affluent 
p rofession a ls partic ipating  in  an o rg a n ised  sex  tour, to in d iv id u a l tourists or b u sin ess  
p eo p le  en g a g in g  in  sex w ith  ch ildren  on  a casu al exp erim en ta l or o p p ortu n istic  basis 
(H o d g so n  1994). T hey m a y  not sa tisfy  d ia g n o s tic  criteria for p a ed op h ilia , and on ly  
u se  p rostitu ted  ch ild ren  b eca u se  th ey  are ch eap er or m ore read ily  availab le  
(O 'C onnell 1996).

The co lo n ia list u n d erto n es in  sex to u r ism  a lso  n eed  to be considered . E norm ous  
p o w er  and eco n o m ic  d ifferen tia ls are o ften  in herent in  relationsh ips b etw een  
w ea lth y  tourists and ch ildren  in a d e v e lo p in g  country. The sexual exp lo ita tion  of 
p eo p le  in less  d e v e lo p e d  countries rein forces their su b serv ien t role in  relation  to 
w ea lth y  cou n tries (G raburn 1983: 437).

A ustralia  n eed s to ad d ress ch ild  sex to u rism  as an  international issu e, in  w h ich  its 
nationals p lay  a sign ifican t role. A u stra lia n s form  a substantia l proportion  of the 
ch ild  p rostitu tion  clien tele  in  South  East A sia , and a lso  participate in  the ch ild  sex
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in d u stry  as tour organ isers and bar o w n e r s  (A n g lica n  G eneral S y n o d  1993). 
A lth o u g h  p rec ise  sta tis tic s  are n ot a v a ila b le , in  1995, it w a s  e stim a ted  th at  
A u stra lian s o w n e d  or m a n a g ed  up  to 80% o f the bars a n d  h ote ls in v o lv e d  in the sex  
in d u stry  in  A n g e les  City, th e P h ilip p ines (Lauber 1995).

The victim s of child sex tourism
C hild  sex  tou rism  co n stitu tes  a d istin ct a sp ect o f the sex industry. W hile a d u lt  
p rostitu tes sh o u ld  not be d en ied  the righ t to  ch o o se  p rostitu tion  as a source o f 
eco n o m ic  liv e lih o o d  (M urray 1998: 62), th e ex p lo ita tio n  of ch ild ren  n eed s to  b e  
differentiated , co n sid er in g  the com m on  recru itm ent m eth o d s and  p o ten tia l im p a ct  
u p o n  the ch ildren  concerned .

A n  eco n o m ic  a n a lysis o f ch ild  prostitu tion  (for ex a m p le , C ooper & H a n so n  1998; 
P hillip  & D an n  1998) p erce iv es the ch ild ren  as 'entrepreneurs' w h o  m a k e  a rational 
d ec is io n  to m ax im ise  their in com e th rou gh  sex  w ork , d u e  to the lim ited  o p tio n s  
availab le  to street ch ildren  and  u n ed u ca ted  ch ildren  from  rural areas. W h ile  th is m a y  
be true for so m e p rostitu ted  ch ildren  (M on tgom ery  1998: 140), su c h  a rgu m en ts  
ignore the m a n y  ch ildren  lack in g  k n o w le d g e  regard ing  the effects o f p ro stitu tio n  a n d  
the m in im al chances for an  'equ itab le return'.

M an y ch ildren  in v o lv ed  in  the Thai sex  in d u stry  are trafficked from  areas su ch  as  
rural T hailand, Burm a and  Southern  C hina in to  city b roth els by p ro cu rem en t a g en ts  
w o rk in g  on  co m m issio n  from  bar and  b roth el ow n ers. C hildren  m a y  be ob ta in ed  
from  their parents w ith  fa lse  prom ises o f a leg itim ate  h o sp ita lity  job, so ld  in to  
p rostitu tion  w ith  the fu ll k n o w le d g e  of their parents, or abducted  o u tr ig h t (H o d g so n
1994) . S im ilar m eth o d s are u se d  in the P h ilip p in es (L auber 1995). T h ese  ap p roach es  
are often  su ccessfu l d u e  to factors su ch  as poverty, fa m ily  b rea k d o w n  and g en d er  
discrim ination .

O nce in v o lv ed  in  the sex  industry, ch ildren  are often  b o u n d  to a b roth el by b o n d a g e  
contracts and  are required to w ork  u n til a cq u isition  costs, in c lu d in g  loans to their  
parents or travel costs, are repaid . D u e to lo w  w a g es , d ish o n est accou n t k eep in g  and  
bad  w o rk in g  con d ition s, there m ay be little p rosp ect o f fu ll repaym ent. A ttem p ts to  
esca p e can result in  threats, v io len ce  and  im p riso n m en t, w ith  any rem a in in g  h o p e  o f  
flig h t defea ted  by  poverty, lack  of a lternate o ccu p a tio n s and  lo w  se lf-e s teem  (L auber
1995) .

P hysically , the ch ildren  can b e p erm an en tly  im paired  if th ey  are forced  to en d u re  a 
h ig h  v o lu m e  o f sexu a l serv ices at a y o u n g  age. The ch ild ren  m ay h a v e  c o n tin u o u sly  
w o rk ed  in pain  and w ith  active  in fections. In ad d ition , ex p osu re to H IV  or A IDS m a y
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lea v e  them  facin g  a p a in fu l prem ature d ea th  (W arburton & C am acho d e  la C ruz
1996).

P sychological effects m ay also be profound and  lon g  lasting. Prostituted children can  
suffer sign ificant psych o log ica l traum a and stress, such  as battered self-esteem  
fo llow in g  denigrating and d ehum anising  treatm ent b y  their 'em ployers' and  custom ers  
(O'Grady 1992: 132). In addition , if prostituted  children d o  return to their v illage, they  
m ay be socia lly  ostracised  by fam ily m em bers and the com m unity, d en y in g  them  
support from  traditional social netw orks (A nglican  G eneral S yn od  1993).

A n  eco n o m ic  an a ly sis  o f ch ild  p rostitu tion  therefore fails o n  tw o  k ey  accou n ts. T he  
p o ssib le  d an gers in  the sex  industry  are o ften  co n cea led  from  p o ten tia l recruits and  
p ro stitu ted  ch ild ren  rarely ga in  p ro m ised  b en efits . In a d d itio n , th e  ch ild ren  
concerned  are g en era lly  too  y o u n g  to ra tion ally  an a ly se  the co n seq u en ces  o f 
b eco m in g  a prostitu te. W ithout fu ll k n o w le d g e  and a rational b asis for d ec is io n ­
m aking, p rostitu ted  ch ild ren  cannot be con sid ered  to b e free eco n o m ic  agen ts  
ch o o sin g  to m ax im ise  their incom e.

In ternational law s on child  sex tourism
T he d en ia l o f fu ll and eq u a l h u m an  status to p rostitu ted  ch ild ren  co n tra v en es their  
basic h u m a n  r igh ts.3 O ver the past d ecad e, the rap id  g ro w th  in  ch ild  sex  tou rism  has  
attracted increasin g  in ternational attention , resu ltin g  in  a n u m b er o f in tern ation al 
in itia tives and  reso lu tion s.

In 1989, the U n ited  N a tio n s G eneral A ssem b ly  a d o p ted  the C o n ven tio n  on the R ig h ts  

o f  the C h ild , ex p ress ly  recogn isin g  the n eed  to protect ch ild ren 's rights. T his h as b een  
fo llo w e d  by  a n u m b er  o f g lo b a l co n fe r e n c e s  sp e c if ic a lly  a d d r e ss in g  ch ild  
prostitu tion . For exam p le , in  1996 U NIC E F o rg a n ised  a W orld C on gress aga in st the  
Sexual E xplo itation  of C hildren, in S tock h olm , fo llo w ed  in 2001 b y  a seco n d  
C ongress in Y okoham a. A t the Y okoham a C ongress, d e leg a te s  reaffirm ed the  
D eclaration  and A g en d a  for A ction  drafted  at S tockholm , in w h ich  represented  
countries, n o n -g o v ern m en ta l organ isations and  U n ited  N a tio n s  a g en c ies  com m itted  
th em se lv es to a g lob al partnersh ip  again st the com m ercia l sexu a l ex p lo ita tio n  o f  
ch ildren  (W orld C on gress 2001a).

3 Child sex tourism breaches a number of general principles recognised by international human rights 

law, such as the right to life, liberty and security of the person under the Universal Declaration o f Human 

Rights (1948) and the prohibition of slavery, servitude and forced labour under the International Covenant 

on Civil and Political Rights (1966).



106 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2002

T he Convention on the Rights of the Child (CRC) entered in to  force in  S eptem ber 1990. 
It h a s a ch iev ed  a lm o st u n iv ersa l ratification , in c lu d in g  b oth  sen d in g  and  rece iv in g  
cou n tr ies su ch  as A u stra lia ,4 T hailand, the P h ilip p in es and Fiji, and  p ro v id es a 
co m p reh en s iv e  se t o f in tern ation a l lega l n o rm s for the protection  and  w e llb e in g  o f  
ch ild ren .5 A part from  articles requiring State Parties to  safeguard  im portant righ ts  
su ch  as ed u ca tio n , hea lth , a n d  protection  from  p h y s ic a l/m e n ta l abuse, the CRC  
con ta in s a n u m b er o f sp ec if ic  o b liga tion s regarding the sexu al ex p lo ita tio n  o f  
ch ildren . For ex a m p le , u n d er  art 34, State Parties are to  protect ch ildren  from  a ll 
form s o f sex u a l ex p lo ita tio n  a n d  sexual ab u se.

O ptional Protocol to the Convention on the R ights o f  the Child on the 
Sale of C hildren , C hild  P rostitu tion  an d  C hild Pornography
T he p o ten tia l e ffe c tiv e n e ss  o f the CRC in  co m b a tin g  child  sex  to u rism  w a s  
co n sid era b ly  en h a n ced  by th e  ad op tion  o f the O ptional Protocol to the CRC on  the  
Sale  of C h ildren , C h ild  P rostitu tion  and C h ild  P ornography (The O p tion a l P rotoco l') 
in  M ay 2000. T his Protocol en tered  in to force on  18 January 2002, and  as o f M arch  
2002 had  93 s ig n a to ries  and  20  State Parties. S ignatories in c lu d e  A ustralia , C am b od ia  
an d  the P h ilip p in es.

A lth o u g h  the CRC con ta in s broad p rin c ip les  for the protection  o f ch ildren , the  
O p tion a l P rotoco l im p o ses  m u ch  m ore co m p reh en siv e  a n d  d eta iled  requ irem ents o n  
State Parties regard in g  the com m ercia l sex u a l exp lo ita tion  of children.

U n d er  the O p tio n a l Protocol, State Parties m u st crim inalise the sa le o f ch ildren , ch ild  
p rostitu tion , ch ild  p o rn o g ra p h y  and a sso c ia ted  activ ities (art 1), w h eth er  the acts 
occu r d o m estica lly  or transnationally , or on  an  in d iv id u a l or organ ised  basis (art 3). 
A part from  crim in a lisin g  th ese  offences, State Parties are o b liged  to im p lem en t  
p rev en ta tiv e  m easu res, w ith  an em p h a sis  o n  protecting vu lnerab le children. T hey  
are a lso  required  to g iv e  all appropriate assistan ce to ch ild  v ictim s to en su re  their fu ll 
so c ia l rein tegration  and p h y sica l and p sy ch o lo g ica l recovery  (art 9).

In ad d ition , State Parties agree to stren gth en  in ternational co-operation  to prevent, 
in v estig a te  and  p u n ish  a c tiv itie s  in v o lv in g  the com m ercial sexual ex p lo ita tio n  o f  
ch ildren . T his in v o lv e s  m ea su res such  as m u tu a l legal assistance and d e v e lo p m e n t  
p rogram s (art 10).

4 Australia ratified the CRC in December 1990.

5 Art 1 defines a child as every human being below the age of eighteen years.
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By co d ify in g  prin cip les co n d em n in g  the com m ercia l sexu a l exp lo ita tion  o f children, 
th ese  in ternational agreem en ts can p lay  an im portant role in  com b atin g  child  sex  
tourism . H ow ever, as there is n o  central authority  to en force the rights under th ese  
co n v en tio n s, their practical e ffectiv en ess d ep en d s u p o n  su ccessfu l in corporation  in to  
d o m estic  leg isla tion .

A  n u m b er of countries, in c lu d in g  A ustralia , h a v e  attem p ted  to  m eet their o b liga tion s  
b y  en a c tin g  a p p ro p r ia te  le g is la t io n . U n fo rtu n a te ly , as d is c u sse d  b e lo w , th e  
A ustra lian  leg is la tio n  h a s en cou n tered  practical prob lem s lim itin g  its im pact on  
ch ild  sex  tourism .

A ustralian  legislation on child  sex tourism :
The Crimes (Child Sex Tourism) Am endm ent A c t 1994
A lth o u g h  a d o p tin g  and ra tify in g  treaties su ch  as the CRC a n d  its O p tion al Protocol 
is im portant, the ch a llen g e  lies in  su ccessfu lly  en actin g  d o m estic  leg is la tio n  to  
enforce these rights.

T he C rim es (C h ild  Sex Tourism ) A m en d m e n t A c t  19 9 4  (Cth) (CST A ct) w a s en acted  to  
im p lem en t CRC A rticle 34 in to  A u stra lian  law , a d d in g  Part IIIA (C hild Sex Tourism ) 
to the C rim es A c t 1914  (Cth). A lth o u g h  the sexu a l exp lo ita tion  o f ch ildren  w a s a lready  
an offence under State crim inal law , the CST A ct w a s the first A ustra lian  statute to  
sp ecifica lly  ad d ress ch ild  sex  tourism .

The CST A ct crim inalises a w id e  range o f sexu a l activ ities com m itted  o v erseas w ith  
ch ildren  under 16 years, en a b lin g  A ustralian  c itizen s, resid en ts and corporations to  
be charged for their b eh a v io u r  abroad (s 50A D ). Before the CST Act, ch ild  sex  tourists  
returning to A ustralia  w ere  o n ly  liable for o ffen ces such  as p o sse ss io n  of illeg a l 
p orn ograp h y  (H o d g so n  1994).

The m ost seriou s sexual o ffen ces under the CST A ct in c lu d e  en g a g in g  in sexu a l 
in tercourse w ith  a ch ild  w h ile  o u ts id e  A ustra lia  (s 50BA) or in d u cin g  a child  to  
en g a g e  in sexu a l in tercourse w ith  a third p erso n  (s 50BB), and are p u n ish a b le  b y  
17 years im p rison m en t. In d eterm in in g  the sen ten ce  to be im p osed , the court m u st  
take the age and m aturity  o f the v ictim  into accou n t (s 50FD(1)).

T he CST A ct has recently b een  a m en d ed  in an attem pt to reduce the d istress cau sed  
to child  w itn esse s  in sexu a l a ssa u lt p ro ceed in g s .6 A s yet no cases under the reform ed

6 Under the Measures to Combat Serious and Organised Crime Act 2001 (Cth).
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leg is la tio n  are available. T h ese  a m en d m en ts are d isc u sse d  in  greater detail below .

W hile  A ustralia  can be co m m en d ed  for im p le m e n tin g  leg is la tio n  su ch  as the CST  
A ct, q u estion s arise as to  w h eth er  th is la w  is s ig n ifica n t on ly  as a declaration  o f  
princip le , or w h eth er  it rep resen ts real p rogress.

Has the Crimes (Child Sex Tourism) A m endm ent A c t 1994 (Cth) 
been successful in combating child sex tourism?
A t face va lu e , the CST A ct appears to h a v e  b een  rea so n a b ly  effective  in  ad d ressin g  
ch ild  sex  tourism . Since Ju ly  1994, A u stra lia  h a s p ro secu ted  ten  p e o p le  for o ffen ces  
relating to ch ild  sex  to u r ism  in  cou n tries su ch  as C a m b o d ia  and  the P h ilip p ines, 
m ore than m an y  other co u n tr ies  w ith  sim ilar  extra-territorial leg isla tion . E ight o f  
th ese  p rosecu tion s h a v e  resu lted  in su ccessfu l co n v ic tio n s , w ith  sen ten ces ranging  
from  six m on th s to tw e lv e  years. Such  o u tco m es h e lp  to  d isp e l the b e lie f that ch ild  
sex  tourists w ill n ot be h e ld  p erso n a lly  accou n tab le  for their actions.

D e sp ite  th ese  ap p a ren t su c c e s se s , the A c t's  o p e r a tio n  fa lls  far sh ort o f its  
p oten tia l, a lth o u g h  the recen t procedural reform s n o te d  ab ove m a y  im prove its  
practical operation . To p erm a n en tly  decrease  d em a n d  for p rostitu ted  children, the  
CST A ct n e e d s  to e n su r e  c o n tin u e d  a c c o u n ta b ility  for o ffe n c e s  u n d er  th e  
A ct. U nfortunately, p ro ced u ra l and ev id en tia ry  d e fic ien c ie s  in the operation  o f  
the CST A ct h a v e  co n stra in ed  its perform ance. Firstly, th e CST A ct as orig inally  
drafted  lacked ch ild  fr ien d ly  proced u res that a llo w  ch ild  w itn e sse s  to  g iv e  accurate  
an d  co n v in cin g  ev id en ce . Second ly , the im p act u p o n  the ch ild  is gen erally  n o t  
con sid ered  in  sen ten cin g . F inally, lim ited  resources a n d  in ad eq u ate  recogn ition  o f  
in v estig a to ry  d ifficu lties h a v e  restricted the op era tio n  o f the Act. T hese flaw s are 
p rim arily  d u e  to the in a d eq u a te  co n v ersio n  o f th e  A ct's  id ea ls  into practical 
procedures.

Child witnesses under the Crimes (Child Sex Tourism)
A m endm ent A c t 1994 (Cth)
R econ cilin g  the rights o f  a ch ild  v ictim  w ith  the r igh ts o f the accu sed  is an en d u rin g  
prob lem  in crim inal p ro ceed in g s . It is exacerb ated  u n d er  the CST A ct by the 
in ternational d im en sio n  o f the offen ces. A part from  the norm al d ifficu lties in  
en su rin g  that ch ildren  can  a d eq u a te ly  fu n ction  w ith in  the justice system , ch ild  
w itn esse s  u n d er the CST A ct face ad d itio n a l ch a llen g es resu ltin g  from  cultural is su es  
an d  lan gu age  barriers (H o u se  o f R ep resen ta tives S ta n d in g  C om m ittee  1994).
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The treatm ent of child w itnesses
A lth o u g h  the relevant p ro v is io n s  h ave  n o w  b een  a m en d ed  in order to m ake  
p r o c e e d in g s  m o re  ch ild -fr ien d ly , the CST A ct as o r ig in a lly  d rafted  d id  n ot  
su ffic ien tly  a d d ress the traum a p o ten tia lly  su ffered  b y  ch ild  w itn esses .

D u e  to the d ifficu lty  and co st of lo ca tin g  ch ild  v ictim s, on ly  tw o  p rosecu tion s u nder  
the CST A ct h a v e  relied  o n  ch ild  w itn e sse s— R  v  John Sco tt H o llo w a y 7 and R v  R obert 

M arlow . T he case  o f H o llo w a y  h ig h lig h ts  the d efic ien cies  in  the CST A ct's treatm ent o f  
ch ild  w itn esse s , e sp ec ia lly  in  regard to the lack  o f appropriate p roced u res and cross- 
cu ltural u n d ersta n d in g .

In A p ril 1996, H o llo w a y  w a s  charged  w ith  en g a g in g  in  sex u a l in tercourse w ith  tw o  
14-year-old  b o y s  in  P h n om  P enh, C am bodia , fo llo w in g  ex ten s iv e  in v estig a tio n s by  
n o n -g o v ern m en ta l o rgan isa tion s and  the A u stra lian  Federal Police. The prosecu tion  
case relied  h e a v ily  on  the e v id e n c e  o f the tw o  b oys, d u e  to d ifficu lties in  ob ta in ing  
ev id e n c e  su ch  as v id e o s  and  p h o to s  in  C am bodia . The b o y s  w ere  brought to  
A ustralia , and  g a v e  e v id en ce  in  court from  a separate room , th rou gh  closed  circuit 
te lev is io n  an d  interpreters.

F o llo w in g  the com m itta l p ro ceed in g s , the M agistrate fo u n d  that a lth o u g h  there w a s  
prim a  fa c ie  ev id e n c e  of a crim e b e in g  com m itted , the b oys' te stim o n y  w a s unreliable, 
and  so  the ch arges w ere d ism isse d . A lth o u g h  offenders sh o u ld  o n ly  be prosecuted  
on  reliable ev id en ce , the M agistrate's d ec is io n  d id  n ot a d eq u a te ly  consider the 
cu ltural an d  la n g u a g e  factors in flu en c in g  the con ten t and  m anner o f the boys' 
ev id en ce .

Firstly, the court sy stem  fa iled  to recogn ise  that A ustralia  and  the cou rth ou se w a s a 
very  foreign  en v iro n m en t for the b o y s. From  liv in g  on  the streets of C am bodia , they  
w ere flo w n  in to  a strange country, w here th ey  w ere sta y in g  in  a 5 star hotel, and  
facin g  sig n ifica n t a tten tion  from  th e  m edia . In ad d ition , in herent a ssu m p tio n s w ith in  
the adversaria l court sy stem  in  A ustra lia  g en erated  an im p ressio n  that the b oys w ere  
co n fu sed  and  therefore u n reliab le . A s the court w a s n ot briefed  on  cultural aspects, 
they  a ssu m ed  that once in terpreters w ere  su p p lied , n o  further co n cess io n  to the  
cu ltural and  la n g u a g e  b a ck g ro u n d  of the w itn e sse s  w a s required.

The b o y s w ere  a lso  ex te n s iv e ly  cross-exam in ed  for three d a y s d uring  the com m ittal 
p ro ceed in g s in  a rigorous a n d  con fron tin g  m anner. In particular, they  w ere cross-

7 Although the decision is not available, ECPAT has collated further information about the case and its 

background (ECPAT 1999a).



110 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2002

ex a m in ed  about their 'sex u a l reputation ' and prior sex u a l exp er ien ces (D a v id  2000). 
W hile su ch  cross-exam in ation  w o u ld  n ot h ave  b een  a llo w e d  u n d er  State sex u a l 
offen ces leg isla tion , at the tim e the CST A ct d id  n o t ex p ress ly  proh ib it su ch  
q u estio n s. A s w ell, H o llo w a y 's  law yers u sed  the cross-exam in ation  to  u n d erm in e  the  
b o y s' credibility, co n tin u a lly  referring to th em  as p rostitu tes and street children.

F o llo w in g  the d ism issa l o f th e  Holloway case, the A u stra lia n  Federal P olice (AFP) 
w ere reluctant to p u rsu e o th er  cases rely in g  on  child  w itn e s se s  (ECPAT 1999a; A llen
1998). In favourab le circum stances, h ow ever , such  te s tim o n y  m ay  b e  su ccessfu lly  
u sed . For exam p le, in  the ca se  o f Robert Marlow the co m m itta l p ro ceed in g s  in c lu d ed  
tes tim o n y  b y  four Fijian b o y s  brought to A ustralia  for th e hearing. T he case w e n t  
th ro u g h  to  trial, and  M a r lo w  w a s c o n v ic te d  in  M a y  2000. Marlow can  b e  
d is tin g u ish ed  from  Holloway, in  that the Fijian P o lice  C o m m issio n er  actu a lly  
ob serv ed  M arlow  in  a sw im m in g  p o o l w ith  the b o y s . W hile th e  corroborating  
e v id en ce  o f the Fijian P o lice  C om m ission er  w o u ld  h a v e  increased  th e  ch ild ren 's  
credibility, the case d o es in d ica te  the p oten tia l o f ch ild  w itn e sse s  in  su ccessfu lly  
p ro secu tin g  offenders.

C onsiderations in  sen tencing  offenders
A part from  con sid er in g  the n e e d s  and characteristics o f ch ild  w itn e sse s , p ro ceed in g s  
u n d er  the CST A ct sh o u ld  take the im pact on  child  v ic t im s into a ccou n t.

A s n o ted  ab ove, the court is o n ly  required to con sid er th e  age and  m atu rity  o f the  
v ic tim  w h e n  d eterm in in g  the sen tence to be im p o sed .8 W h ile  the ju d g e  is perm itted  
to  take other factors in to  account, su ch  as the nature and  circu m stan ces o f the  
offence, the personal c ircum stan ces of the victim , and a n y  resu ltin g  injury,9 the CST  
A ct d o es n o t com p el su ch  con sid eration . Since p ro ceed in g s  under th e  A ct gen era lly  
in v o lv e  a n o n y m o u s v ictim s from  overseas, sign ifican t a g g ra v a tin g  c ircum stan ces  
m a y  be ign ored  in sen ten cin g , as h a p p en ed  in  the case o f  R v Jesse Spencer Pearce.

P earce w a s  a 7 6 -y ea r-o ld  A u stra lia n  m an , w h o  w a s  in v e s t ig a te d  after h e  
p ro p o sitio n ed  a 14-year-old  b o y  in Byron Bay. The p o lice  searched  h is  h o m e and  
fo u n d  p h o to g ra p h s of the d efen d a n t en g a g ed  in an in d ecen t act (a ttem p ted  sexu a l 
in tercourse) w ith  an A sian  fem a le  aged  b e tw een  11 and  14 years, as w e ll  as sex u a lly  
ex p lic it p h o to s  o f A sian  b o y s .

8 Crimes Act 1914 (Cth), s 50FD(1).

9 Under Crimes Act 1914 (Cth), s 50FD(2) the court can consider other relevant factors, such as those listed 

in s 16A(2).
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D u rin g  a p o lice  in terview , Pearce adm itted  that he w a s d ia g n o sed  as H IV  p o sitiv e  in  
1993. F o llo w in g  h is d iagn osis, he  had frequently  gon e  to T hailand for the p urpose o f 
e n g a g in g  in  sex u a l activ ity  w ith  children.

A fter b e in g  co n v ic ted  and sen ten ced  to n in e  years im p riso n m en t for the in d ecen cy  
ch arges and  n u m ero u s offen ces u n d er Q u een sla n d  law, Pearce a p p ea led  h is sen tence  
to the Q u een s la n d  C ourt o f A p p ea l. Their d ec is io n  is concern ing . B esid es focu sin g  
u p o n  th e d o m estic  offences, the appeal ju d g m en t d o es  n ot d iscu ss Pearce's HIV  
sta tu s, apart from  a brief m en tio n  in the b ack grou n d  facts. S ince Pearce k n o w in g ly  
e x p o se d  ch ild ren  to a serious illn ess , it is arguab le that th is sh o u ld  h a v e  increased h is  
cu lpab ility .

In contrast, a lth o u g h  the ad verse  im pact o n  the v ictim  is g en era lly  n o t considered  to  
be a re levan t circum stance, co n sen t b y the ch ild  has b een  raised  as a m itig a tin g  factor 
in  a n u m b er  o f cases, in c lu d in g  H ollow ay  a n d  Lee v  R. The ab ility  o f an  im p o v erish ed , 
p ro stitu ted  ch ild  to con sen t to ex p lo ita tio n  is, at the very  least, qu estion ab le . In these  
cases, the ab sen ce  o f brutality  w a s  in terpreted  to ind icate that the sex u a l activ ity  w a s  
co n sen su a l, and  in  Lee the sen ten ce  w as accord in g ly  reduced .

T he d ec is io n s  in  Lee, H ollow ay  and Pearce ignore the c ircum stances o f  the ch ildren  
con cern ed . To o v ercom e th is prob lem , it m a y  be necessary  for the CST A ct to sp ec ify  
a d d itio n a l factors for co n sid eration  in sen ten cin g , e m p h a s is in g  the circum stances  
and  im p a ct u p o n  the v ictim .10

D ifficu lties in  obtain ing evidence u n d er the 
Crimes (Child Sex Tourism) Am endm ent A ct 1994 (Cth)
O ffen ces in v o lv in g  child  sexu a l abuse are n o to r io u sly  d ifficu lt to in vestiga te  and  
p ro secu te , e v e n  w h en  the co n d u ct occurs w ith in  A ustralia . Such ch a llen ges are 
s ig n ifica n tly  increased  in p ro ceed in g s u n d er  the CST A ct (H o u se  of R epresentatives  
S ta n d in g  C om m ittee  1994: 13).

W h ile  the CST A ct a ssu m es that a th orou gh  overseas in v estig a tio n  can be conducted , 
th is w ill o n ly  be p ossib le  if a M utual A ssista n ce  treaty ex ists b e tw een  A ustralia  and  
the co u n try  concerned . If there is no su c h  leg isla tion , th en  the A FP w ill h ave  
restricted  in v estig a tio n  and su rveillan ce p o w ers and  w ill n eed  to rely u p o n  the 
assista n ce  o f foreign  law  en forcem en t agen cies , constra in ing  their ab ility  to obtain

10 This is also consistent with Article 8 of the CRC, which requires State Parties to ensure that the child 

victim's best interests are a primary consideration under the criminal justice system.
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th e required  ev id en ce . E ven  if the la w  en fo rcem en t officers in  the countries  
con cern ed  are com m itted  to  p ro secu tin g  th o se  w h o  sex u a lly  e x p lo it  children, their 
lim ite d  reso u rces m ay m a k e  it im p o ss ib le  to  p r io r itise  su c h  in v e s t ig a t io n s .  
Furtherm ore, A ustralia  h as no  coercive p o w ers  to  en su re  that w itn e sse s  from  
o v ersea s cou n tries attend court to g iv e  ev id en ce , and  so  p ro secu tio n s  can o n ly  
p roceed  w ith  the w illin g n ess  o f the w itn ess .

For in stance, in H ollow ay , th e  C a m b o d ia n  p o lice  w ere  n o t a c tiv e ly  in v o lv e d  in  the  
in v es tig a tio n  o f H ollow ay, d u e  to in su ffic ien t resou rces an d  p o o r  tra in ing  (ECPAT 
1999a). In a d d ition , as A u stra lia  and C a m b od ia  d o  n o t h a v e  a M u tu a l A ssistan ce  
treaty, the A FP cou ld  not search  p rop erty  in  C am b od ia  (for ex a m p le , to lo o k  for  
in cr im in atin g  p h o to s or v id eo s ), and so  w ere  lim ited  to in terv iew s.

A s  a result, p rosecutions u n d er  the CST A ct h a v e  g en era lly  o n ly  b e e n  su ccessfu l 
w h e n  the m ajority o f ev id en ce  can  be o b ta in ed  in  A u stra lia  (D a v id  2000), as in Pearce, 
R  v  A n th o n y  R ichard C arr a n d  Lee, w h ere  the p ro secu tio n  relied  o n  p h o to s  a n d /o r  
v id e o s  that the offender h a d  b rou gh t back  to  A ustra lia . E ven  in  th ese  cases, their  
costly, tim e con su m in g  and  co m p lica ted  nature can  b e  a frustrating factor (ECPAT 
1999a).

Potential reform
A lth o u g h  leg a l in itiatives sh o u ld  o n ly  be o n e  e lem en t o f a m u lti-fa ce ted  response, 
th e CST A ct cou ld  p oten tia lly  p la y  a m ore co n stru ctiv e  role fo llo w in g  appropriate  
reform s.

Considering the rights o f  the w itness
T he right to a fair trial is a fu n d a m en ta l characteristic o f the co m m o n  la w  tradition. 
It is necessary, how ever, to ba lance th is r igh t ag a in st the n eed s o f the w itn esses, 
esp ec ia lly  w h ere  children from  o v ersea s are in v o lv ed .

F o llo w in g  the H ollow ay  case, the G o v ern m en t rev ie w ed  the o p eration  o f  the CST Act, 
d u e  to con cern s as to h o w  the ch ild  w itn e s se s  w ere  ex a m in ed  (H ansard  2001). 
Sub seq u en tly , the C rim es A c t 19 1 4  w a s a m en d ed  in an a ttem p t to red u ce  the d istress  
ex p er ien ced  by child  w itn esse s  in sexu a l a ssa u lt p r o ceed in g s .11

U n d er  th ese  reform s, ev id e n c e  of a ch ild  w itn ess' sex u a l rep u ta tion  or sexu a l

11 Under the Measures to Combat Serious and Organised Crime Act 2001 (Cth), commencing October 2001.
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exp erien ce  is in a d m iss ib le , u n less  su b sta n tia lly  relevant to facts in  is su e  in  the  
p ro ceed in g .12 In a d d ition , the court can d isa llo w  the cross-exam in ation  o f a ch ild  
w itn ess  if the q u estio n s are inappropriate or u n n ecessa r ily  a g g ress iv e .13

W hile it is arguab le that su c h  reform s w ill prejud ice a d efen d a n t's  right to  a fair trial, 
they  are b ased  o n  su ccessfu lly  op eratin g  State p reced en ts and ex ten s iv e  co m m u n ity  
con su lta tion  (H ansard  2001). W hile no ca ses u n d er  the a m en d ed  A ct are availab le  as 
yet, co m p ellin g  greater co n sid era tio n  regard in g  ch ild  w itn esse s  m ay sign ifican tly  
ch an ge the co n d u ct of p ro ceed in g s  in  ca ses su ch  as Holloway.

The need fo r  increased resources
B ecause o f the d ifficu lties and  costs in  sy stem a tica lly  m o n ito r in g  and in v estig a tin g  
p oten tia l o ffen ces overseas, tran sgression s u n d er  the CST A ct tend  to be d etected  
fortu itously , either in c id en ta lly  to o ffen ces com m itted  w ith in  A ustralia , or u p o n  
d isc losu re  by the offender.

For exam p le, Carr and P earce w ere b o th  in itia lly  arrested for offences u n d er  State 
leg isla tion . P ornography in v o lv in g  ch ild ren  o v erseas w a s  d isco v ered  after the p o lice  
searched  their h o u ses . L ee's o ffen ces w ere  o n ly  d etected  after he b o a sted  to h is  
w ork m ates ab ou t h is ex p lo its  in  C am bodia .

A lth o u g h  the A FP is resp o n sib le  for d e c id in g  w h ich  in v estig a tio n s to prioritise, their  
failure to a ctiv e ly  m on itor A u stra lian  in v o lv e m e n t in child  sex  tourism  is to  so m e  
ex ten t d u e  to in ad eq u ate  g o v ern m en t fu n d in g .

W hen p resen tin g  the CST Bill to P arliam ent, the C o m m o n w ea lth  G overn m en t  
asserted  that the CST A ct w o u ld  not lea d  to ad d ition a l costs, as ex p en ses  from  
in v estig a tio n s and  p ro secu tio n s w o u ld  b e  p a id  from  ex istin g  b u d getary  a lloca tion s  
for the AFP (H ansard 1994: 77). This w a s  d iscred ited  by representatives from  the  
AFP, w h o  estim a ted  that a s in g le  p ro secu tio n  co u ld  cost $90,000 (H o u se  o f  
R epresentatives S tan d in g  C om m ittee  1994).

U nfortunately , the G o v ern m en t's  p o sitio n  h as n o t ch an ged . The AFP sp ec ia list ch ild  
sex  tourism  unit, O p eration  M orocco, w a s c lo sed  d o w n  in N o v em b er  2000, and  such  
crim es are n o w  h an d led  w ith in  the gen eral structure o f the AFP.

12 Crimes Act 1914 (Cth), ss 15YB and 15YC.

13 Ibid, s 15YF.
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It is arguable that the A u stra lian  G overn m en t sh o u ld  n o t allocate ex ten siv e  resources  
to h e lp  ch ild ren  in  foreign countries. T he G overn m en t, h ow ever , n eed s to take  
resp on sib ility  for the actions o f its c it izen s  overseas w h e n  th ey  sexu a lly  ex p lo it  
ch ild ren .14 A lth o u g h  the leg is la tiv e  reform s regard ing child  w itn e sse s  d isc u sse d  
ab o v e  ind icate so m e co m m itm en t by the G overn m en t to address ch ild  sex tou rism , 
the overa ll im p act o f such  reform s w ill be  restricted w ith o u t a d eq u ate  fu n d s for 
enforcem ent.

Judicial in terpretation  of th e  Crimes (Child Sex Tourism)
Am endm ent A c t 1994 (Cth)
A s d iscu ssed  ab ove, procedural and in v estig a to ry  d ifficu lties h a v e  im p ed ed  the  
effec tiv en ess o f the CST A ct. To a large exten t, h o w ev er , the op eration  of the A ct  
d ep en d s  on  h o w  the leg is la tio n  is ju d ic ia lly  interpreted . Such in terpretation  varies  
b e tw e e n  d ifferen t ju d ges an d  courts. T h ese  d isp a r itie s  are h ig h lig h te d  b y  a 
com p arison  b e tw een  the ea r liest case (Carr) and  the la test availab le case  (Lee).

It m ig h t be ex p ected  that ju d ic ia l a ttitu d es tow ard s the ch ild  v ictim s w o u ld  be m ore  
en lig h ten ed  in  later cases, co n sid er in g  the greater p u b lic  aw aren ess o f the is su e s  
in v o lv ed . In fact, the o p p o site  appears to  b e  true.15

Carr w a s arrested in  A u g u st 1995 after in d ecen tly  a ssa u ltin g  a 3-year-o ld  ch ild  in  a 
S y d n ey  sh o p p in g  centre. O n  search ing h is  p rem ises, po lice  fo u n d  a n u m b er of 
v id eo s , in c lu d in g  a h om e v id e o  taken in  the P h ilip p in es, d ep ic tin g  a y o u n g  girl 
around  5-years o ld  p osin g  n ak ed . Carr ad m itted  to p a y in g  her u n c le  $50 to film  the  
ch ild .

Carr w a s charged  w ith  co m m ittin g  an act o f in d ecen cy  o n  a child  u n d er  16, u n d er  the  
CST A ct. H e w a s  sen tenced  to  tw o  years for the act o f indecency, p lu s  another five  
years for the o ffen ces under N S W  law.

T he ju d g m en t b y  Saunders J sh o w s  co m p a ssio n  for the situation  o f the F ilip ino ch ild , 
reco g n is in g  b oth  the eco n o m ic  exp lo ita tio n  inherent in  the action , as w ell as the 
d istress in g  im p act u p o n  the y o u n g  ch ild  personally. H e  n oted  that (at 7-8):

In my view the prisoner's offence must be regarded as a very serious one. It was so

14 The Government recognised this when the CST Bill was introduced. For example, Hansard 1994: 73.

15 A potentially confounding factor is that a trial judge decision {Carr) is being compared with an appellate 

court decision (Lee).
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regarded by Parliament because of the maximum penalties provided. The offence was 
committed against a very young child who was obviously distressed at the time, and the 
prisoner was in a position of influence through a provision of money to the victim's 
apparent relative.

Saunders J a lso  n o ted  that w h ile  the sen ten ce  of 2 years w a s n ot ad eq u a te  w h en  
v ie w e d  in iso lation , the total sen tence o f 7 years w as an appropriate  p u n ish m en t for 
the C o m m o n w ea lth  and State o ffences that Carr had co m m itted .

In contrast, the d ec is io n  in  Lee further objectifies the ch ild  v ic tim s in v o lv e d . Lee w a s  
charged in  1997 w ith  sex u a lly  assau ltin g  y o u n g  g irls in  C am b od ia  and  w ith  a 
n um ber o f o ffen ces u n d er  W estern A u stra lia . H e w a s  arrested  after h e  to ld  
w orkm ates about h is  ex p lo its , and sh o w ed  th em  p h o to s o f  h im se lf  e n g a g e d  in  sex u a l 
acts w ith  y o u n g  girls. Lee h ad  p o sed  at lea st 14 d ifferen t naked  g ir ls and  taken  
p h otos focu sin g  on  their gen ita ls. The girls ran ged  in  a g e  from  11 to a rou n d  15 years, 
w ith  som e subjects sh o w in g  o b v io u s s ig n s o f distress.

Lee w a s con v icted  in  M ay 1999 and sen ten ced  to 12 years im p riso n m en t for offen ces  
u n d er the CST A ct. O n ap p ea l to the Full C ourt of the W estern  A u stra lia  S uprem e  
Court, h is sen ten ce w a s red u ced  to 10 years. In the a p p ea l d ec is io n , K en n ed y  J16 
n oted  that Lee had  system atica lly  ab u sed  y o u n g  girls d u r in g  h is stay  in  C am bodia , 
w ith  no concern as to the im p act o f h is  o ffen ces on  the v ictim s. H o w ev er , h e  fo u n d  
that the orig inal sen ten ce w a s excessive , esp ec ia lly  co n sid er in g  that there w a s n o  
ev id en ce  to ind icate that the intercourse w a s  n o t co n sen su a l.

In h is ju d gm en t, K en n ed y  ] d id  n ot recogn ise  the con sid erab le  p erson al im p act u p o n  
the children, ca tegorising  them  as 'A sian  ch ildren  in p o v erty ', rather than  in d iv id u a l 
victim s of ch ild  sexu al abuse, and so  accord in g ly  red u ced  th e sen ten ce. In a d d ition , 
d esp ite  a ck n o w led g in g  the econ om ic  and p o w er  d isp a rities  b e tw een  the o ffen d er  
and the v ictim , K en n ed y  J still fou n d  that the sexu a l activ ities co u ld  h a v e  b een  
consensual.

In the light o f such  d ecis io n s, further jud icia l ed u ca tio n  regard ing  the in c id en ce  and  
im pact of ch ild  sex  tourism  m ay be necessary, so  as to  increase co n sisten cy  in  
attitudes and  sen tences. Judges w o u ld  th en  be better eq u ip p ed  regard in g  the  
in ten tion  and issu es u n d erly in g  the CST A ct.

16 Justices Murray & Wallwork gave similar decisions.
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C onclusion: Does the Crimes (Child Sex Tourism) Am endm ent 
A c t 1994 (Cth) fu lfil A ustralia 's ob ligations u n d e r the 
Convention on the R ights o f  the Child?
T he CST A ct's p u rp o se  is m eetin g  A u stra lia 's o b lig a tio n  under the CRC to p rotect  
ch ildren  from  sex u a l ex p lo ita tio n  and ab u se, w h a tev er  their nationality . A lth o u g h  
ad d ress in g  the u n d er ly in g  soc ia l, eco n o m ic  and cu ltura l factors exacerbating  ch ild  
p rostitu tion  in  rece iv in g  cou n tr ies is a lso  necessary, the A ct w a s in ten d ed  to b e  a 
m o d e l la w  that w o u ld  p ro v id e  'a real a n d  en forceab le deterrent to  the sexu a l a b u se  
o f ch ildren  o u ts id e  A ustralia ' (H ansard 1994: 73).

T his is an  u n d en ia b ly  im p o rta n t goal. T he crucial q u estio n , h o w ever, is  w h eth er  th is  
g o a l h as b een  a ch iev ed . If the su ccess o f the CST A ct is  to be ev a lu a ted  a ccord in g  to  
the n um ber o f su ccessfu l p ro secu tion s, th en  the p erform ance o f the A ct has b een  
fairly co m m en d a b le .

If, h o w ev er , the su ccess  o f leg is la tio n  cr im in a lisin g  in ternational b reach es of h u m a n  
rights is to b e  m easu red  a g a in st its su ccess  in  p rotectin g  the v ictim s con cern ed , th en  
the op eration  o f the CST A ct m u st be co n sid ered  d isa p p o in tin g . W h ile  the s itu a tio n  
sh o u ld  im p ro v e  fo llo w in g  th e  recent ch ild -fr ien d ly  procedural a m en d m en ts, the  
prob lem atic  jud icia l a ttitu d es in  the ca ses that d o  reach trial and  in a d eq u a te  
resources a llo ca ted  to in v estig a tio n  and  en forcem en t raise q u estio n s regard ing  the  
G o v ern m en t's  co m m itm en t.

It is im p ortan t to note, h o w ev er , that the CST A ct is n o t in ten d ed  to bear p rim ary  
resp on sib ility  for en su rin g  that the sexu a l ex p lo ita tio n  o f ch ildren  in  other cou n tries  
is p u n ish ed  (H ansard  1994). C h ild  sex tou rists are o n ly  prosecu ted  u n d er  the CST A ct  
w h e n  they  e sca p e  liab ility  in  the country w h ere  the o ffen ces w ere com m itted , su ch  
as w h ere the cou n try  co n cern ed  is u n w illin g  or u n ab le  to prosecute.

For m a x im u m  effectiv en ess, ch ild  sex tou rism  and its u n d erly in g  ca u ses n eed  to be  
a d d ressed  w ith in  the co u n tr ies  concerned . It is therefore im portant to ex a m in e  
in itia tiv e s  b y  g o v e r n m e n ts  an d  n o n -g o v e r n m e n ta l o rg a n isa tio n s in  rece iv in g  
countries.

G overnment and regional in itia tives
T he idea l stra tegy  for co m b a tin g  child sex  tourism  is to prosecute the m ajority of 
offen ces in  the countries w h ere  they w ere com m itted . T his w o u ld  b oth  em p h a sise  the  
u n accep tab ility  o f sex u a lly  ex p lo itin g  ch ildren , and generate sig n ifica n t log istica l 
a d v a n ta g es in ga th erin g  e v id e n c e  and o b ta in in g  w itn ess  testim o n y  (H o d g so n  1994; 
A llen  1998).
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U nfortunately , h ow ever, the n um ber o f su ccessfu l p ro secu tio n s in A sia  h as b een  low . 
E ven w h ere  leg isla tion  is in  p lace to ad d ress ch ild  p rostitu tion , go v ern m en ts in  the  
A sia-P acific  reg ion  are o ften  reluctant to  en force the la w s strictly (H o d g so n  1994).

There are a n um ber o f reasons u n d er ly in g  th is reluctance. E conom ically , the tou rism  
in d u stry  is an  im portant in co m e source in  the A sia -P a c ific  region. Sex tou rism  h as  
often  b een  seen  as a w a y  to attract foreign  reven u e, rather than as a v io la tio n  o f 
ch ildren 's rights (W arburton & C am acho d e  la C ruz 1996). It can a lso  be argued  (for 
exam p le , Ryan & K inder 1996: 507) that sex  tourism  fu lfils  the sam e k in d s o f n eed s  
u n d er ly in g  general tourism , su ch  as fan tasy  fu lfilm en t, n o v e l exp eriences, and  
relaxation , w ith  b oth  ex is tin g  o u ts id e  the n orm al stan d ard s of behaviour.

Furtherm ore, la w  en forcem en t officers are u su a lly  lo w  paid , in creasin g  their  
v u ln erab ility  to bribery b y  relatively  w ea lth y  foreign  tourists and  the sex  trade  
industry. E ven w h ere p o lice  refuse the tem p tation s, in ad eq u ate  resources lim it their  
effec tiv en ess (M untarbhom , 1991). It can a lso  be d ifficu lt to stop  su sp ects  from  
lea v in g  A sia  for overseas countries, e v e n  if there is a desire to p rosecu te  and  
reasonab le ev id en ce  is ava ilab le  (O rm e 1993: 14).

O ver the p ast few  years, h o w ev er , m an y  gov ern m en ts in  the A sia -P a c ific  reg ion  h a v e  
b eg u n  to realise that ad d ress in g  ch ild  sex  tou rism  is n ecessary  to en su re their future  
d ev e lo p m en t. T he fo llo w in g  d iscu ss io n  fo cu ses  on  in itia tiv es in the P h ilip p in es as a 
case stu d y  regarding the u se  o f in tegrated  strategies.

In the P h ilip p ines, the com m ercia l sex u a l ex p lo ita tio n  of ch ildren  is relatively  
w id esp rea d , w ith  UNICEF estim atin g  that around 60,000 ch ildren  (under 18 years)  
are in v o lv ed  in the sex  in d u stry  and N G O s estim a tin g  up  to 100,000 (ECPAT 
D ev e lo p m en t M anual). C hild  p rostitu tes are w id e ly  availab le  to tourists and locals  
in  bars, brothels, streets and  beaches.

A s a first step, the P h ilip p ine  G o v ern m en t im p lem en ted  leg isla tion  ex em p tin g  all 
ch ildren  b e lo w  18 years from  crim inal liab ility  for p rostitu tion , en ab lin g  them  to seek  
assistan ce from  la w  en forcem en t officials w ith o u t fear o f prosecution . In ad d ition , 
the R epublic  A c t N o  7610 1992  (P h ilip p in es) sp ec ifica lly  addresses ch ild  p rostitu tion  
and other sexu a l abuse (art III), ch ild  trafficking (art IV) and ob scen e p u b lica tion s  
(art V). S ign ificant p en alties are im p o sed  o n  clients, brothel ow ners, procurers and  
advertisers (art VII). M erely to be found a lo n e  w ith  a child  w h o  is n o t a relative  
in s id e  a h otel or other p lace co n stitu tes an a ttem p t to com m it prostitu tion , and is an  
offence (art III).

A part from  leg isla tion , the P h ilip p in e  G overn m en t h as im p lem en ted  in itia tiv es such
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as w o m en 's  d esk s at p o lice  station s a n d  a n ti-ch ild  a b u se d iv is io n s  w ith in  the  
N a tion a l B ureau of In v estig a tio n  and  D ep a rtm en t o f Justice (ECPAT 1996). In 
ad d ition , the M inistry o f S ocia l W elfare in  M etro M anila  h as d e v e lo p e d  rapid  
resp on se team s con ta in in g  p o lic e  officers, soc ia l w o rk ers and N G O  su p p o rt team s, 
w ith  the p u rp ose  of b o th  a p p reh en d in g  o ffen d ers a n d  o fferin g  im m ed ia te  su p p o rt to  
the children in v o lv ed  (W orld C on gress 2001b: 5). T h ese  program s h a v e  resu lted  in  
severa l su ccessfu l p ro secu tio n s, in  turn in crea sin g  p u b lic  co n fid en ce  and  the le v e l o f  
reporting.

D esp ite  these n ew  m easu res, the en fo rcem en t o f la w s  a ga in st ch ild  p ro stitu tio n  b y  
the P h ilip p ine G overn m en t h a s  b een  irregular in  the p a st (A sian  E con om ic N e w s  
2000; ECPAT 1996). H o w ev er , there are h o p e s  that th is m a y  be ch an g in g . In January  
2000, the Interior and L ocal G o v ern m en t Secretary ordered  a crack d ow n  a ga in st  
p rostitu tion  syn d ica tes resp o n s ib le  for su p p ly in g  g ir l ch ildren  and  w o m e n  to the sex  
trade in  M anila (The M an ila  T im es 2000). W h ile  there are lik e ly  to be fu ture  
difficu lties, th ese  in itia tiv es h a v e  the p o ten tia l to a d d ress ch ild  sex  tou rism  m ore  
effectively.

In ad d ition  to m easu res im p lem en ted  w ith in  sp ec ific  countries, an  im p ortan t 
reg ional in itia tive  w a s in stig a ted  in M arch 2000, w h e n  the P h ilip p in e  and  US  
G overn m en ts co -h osted  the A sia n  R eg io n a l In itia tive  A g a in st the T rafficking o f  
W om en and Girls (ARIAT). R ep resen ta tiv es from  16 cou n tries in  the A s ia -P a c ific  
reg io n  w ere present, as w e ll  as rep resen ta tives from  in tergovern m en ta l an d  n o n ­
govern m en ta l organ isa tion s in  the reg ion . T he co n feren ce  d e v e lo p e d  a R egion al 
A ctio n  Plan, focu sin g  o n  practical s tra teg ies  a im ed  at p reven tion , protection , 
prosecution , repatriation a n d  reintegration .

In ad d ition  to the ARIAT in itia tiv e , reg ion a l co n su lta tio n s w ere h eld  prior to the 2001 
W orld C ongress A g a in st C om m ercia l S exu a l E xp lo ita tion  o f C hildren. W hile  there is 
a lw a y s the risk that su ch  u n d erta k in g s w ill gen erate  rhetorical d o cu m en ts rather  
than  practical change, th ese  ga th erin gs h e lp  to a p p ra ise  stra teg ies and foster  
partnersh ips.

In itia tives by non-governmental organisations
T he su ccess o f these le g is la tiv e  and reg ion a l in itia tiv es greatly  d ep en d s o n  the  
ex ten siv e  w ork  p erform ed  b y  n o n -g o v ern m en ta l org a n isa tio n s (N G O s) in rece iv in g  
countries. L egal reform s o p era tin g  in iso la tio n  are u n lik e ly  to ad d ress ad eq u a te ly  the  
is su es  u n d er ly in g  child  sex  tourism . Instead , m u ltifa ceted  resp o n ses are o ften  
necessary  to generate m ore b en efic ia l o u tco m es for the ch ildren  concerned .
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N G O s in  th e A sia -P a c ific  reg io n  are ru n n in g  w id e -ra n g in g  co m m u n ity  'grassroots' 
projects to  co m b a t ch ild  sex  tourism . The p rogram s are gen era lly  estab lish ed  to  
a d d ress  sp e c if ic  risk  fa c to rs for ch ild  p ro stitu tio n , su ch  as p o v erty , fa m ily  
d is in teg ra tio n  and  d iscrim in ation .

For ex a m p le , End C hild  P rostitu tion , P ornography and  Trafficking (ECPAT) runs a 
p rev en tio n  p rogram  in  N o rth ern  T hailand. It fu n d s local N G O s in  northern  T hailand  
that g iv e  vu ln era b le  ch ildren  a ltern ative  o p tio n s to the com m ercia l sex  industry. T his 
in c lu d es a w a ren ess  raising, ed u ca tio n , vocation a l tra in ing  and  in co m e gen eration  
assistan ce, as w e ll as ch a n g in g  the attitu d es and  b eh a v io u r  o f parents and  v illagers. 
D u e  to the program , the n u m b er o f ch ildren  lea v in g  the v illa g es  to  w o rk  in areas 
w h ere  the ch ild  sex  in d u stry  is w e ll e stab lish ed  has b e e n  greatly  red u ced  (ECPAT 
1999b). W h ile  it is  im p ortan t to  ensure that the offered occu p a tio n a l sk ills  accurately  
reflect job m ark et n eed s, su ch  p rogram s ind icate the p o ten tia l o f m easu res d esig n ed  
for a particu lar socia l, eco n o m ic  and cultural context.

Conclusion
T he CST A ct w a s  en acted  to  im p lem en t A ustralia 's o b lig a tio n s u n d er  the CRC. 
A lth o u g h  it m a y  n o t be the o p tim a l so lu tio n , in  m any w a y s  the A ct h as a ch ieved  its  
objectives. B y in corp oratin g  the CRC p ro v is io n s relating to ch ild  sex  tourism , it h a s  
resu lted  in  a n u m b er o f co n v ic tio n s  and  increased  a ccou n tab ility  for th ese  o ffences.

D esp ite  th ese  su ccesses, p ro b lem s w ith  procedural and ev id en tia ry  p ro v is io n s in  the  
CST A ct h a v e  restricted  its op eration , lim itin g  its im p act on  the ch ild  sex  tourism  
industry. In ad d itio n , the A ct d o es  n ot sa tisfy  so m e  o f A u stra lia 's p o ten tia l 
o b lig a tio n s u n d er  the O p tio n a l Protocol to the CRC, n a m ely  to preven t ch ild  
p rostitu tion , p rotect v u ln era b le  ch ildren  and assist ch ild  v ictim s.

In order to fu lly  u tilise  the p oten tia l o f the CST A ct, A ustra lia  n eed s to d ev e lo p  
strong p artn ersh ip s w ith  rece iv in g  countries. Som e in itia tiv es h ave  already b een  
m ade. For ex a m p le , in O ctober 1997 the A ustralian  and  P h ilip p ine G overn m en ts  
sig n ed  a 'M em o ra n d u m  o f U n d ersta n d in g  for Joint A ctio n  to C om bat C h ild  Sexual 
A b u se  and  O ther Serious C rim es' (M O U ). A lth o u g h  n o t leg a lly  b in d in g , the M O U  
form alises co o p era tio n  b e tw een  A u stra lia  and the P h ilip p in es in  com b atin g  seriou s  
crim e, in c lu d in g  ch ild  sex u a l abuse. R elevant au thorities are required  to g iv e  p rom p t 
and co n fid en tia l a ssistan ce and  ex ch a n g e in te lligen ce  and  in form ation  (D epartm ent 
o f Fam ily a n d  C o m m u n ity  S erv ices 2000; P iotrow icz 1998).

A  sim ilar M em o ra n d u m  o f U n d ersta n d in g  w a s s ig n ed  w ith  Fiji, in D ecem ber 1998  
(D ep artm en t of Fam ily  and C o m m u n ity  Services 2000). T h is M O U  w ith  Fiji is
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p articu larly  im portant, g iv e n  th e  sharp increase in  ch ild  sex  to u r ism  in  the P acific, 
fo llo w in g  increased p ressu re  o n  the in d u stry  in  South  E ast A sia  (ECPAT 1998).

A part from  such  g o v ern m en ta l affiliations, A u stra lia 's greatest co n trib u tion  to 
a b o lish in g  child  sex to u r ism  m a y  be in  a ss ist in g  N G O s to im p le m e n t p rogram s  
a im ed  at prevention , p ro tec tio n  and rehabilitation . T he A u stra lia n  G o v ern m en t  
already h a s a reasonably stro n g  record in  th is area. For ex a m p le , in  1999-2000 , the  
A u stra lian  overseas aid  p ro g ra m  p ro v id ed  $18 m illio n  to in itia tiv es d irectly  a im ed  at 
co m b a tin g  th e  sex u a l e x p lo ita t io n  o f ch ild ren  (D e p a r tm e n t o f  F a m ily  a n d  
C o m m u n ity  Services 2000: 4).

T herefore, w h ile  further reform  o f the CST A ct is d esirab le  to en su re  a stron g  leg a l 
fram ew ork , A ustralia  can  a lso  contribute to a b o lish in g  ch ild  sex  tou rism  b y  b o th  
p u rsu in g  international co o p era tio n  in p rosecu tin g  o ffen d ers, a n d  p ro v id in g  fu n d s  
for program s that ad d ress ca u sa l factors su ch  as p o v er ty  and d iscr im in a tio n . T he  
CST A ct w ill then b eco m e  o n e  com p on en t in  a ran ge o f e v o lv in g  g o v ern m en t  
stra teg ies addressing  ch ild  se x  tourism . •
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