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Introduction
T ension b e tw een  the H o w a rd  G o v ern m en t (the G overn m en t) a n d  the U n ited  
N a tio n s (U N ) h u m a n  rights treaty b o d ie s  clim axed  o n  29 A u g u st 2000 w h en  the 
G o v ern m en t d eclared  its d issa tisfa ctio n  w ith  h o w  the U N  h u m a n  righ ts treaty 
com m ittee  sy stem  w a s  op eratin g  and  d em a n d ed  that it b e  co m p lete ly  overh au led . 
The G o v ern m en t's  d em a n d  w a s  accom p an ied  b y  an an n o u n cem en t that it w o u ld  
m o d ify  its re la tion sh ip  w ith  U N  h u m a n  rights co m m ittees w h ile  its  requ irem ents  
w ere b e in g  m et. T his article con cen trates on  the tw o  m o d ifica tio n s d e s ig n e d  to lim it 
the o p p o rtu n ities  in d iv id u a ls  h a v e  to m ake com p la in ts aga in st A ustralia . T he first is 
the G overn m en t's d e c is io n  to 'reject un w arran ted  requests from  treaty co m m ittees to 
d elay  rem ova l o f u n su ccessfu l a sy lu m  seekers' and the seco n d  is its refu sa l to sign  or 
ratify the O p tion al Protocol to th e C on ven tion  on  the E lim ination  o f A ll Form s of 
D iscrim in ation  A g a in st W om en (C E D A W ).* 1 This d iscu ss io n  w ill ex p lo re  the reasons 
b eh in d  the G o v ern m en t's  reluctance to  en g a g e  in and to su p p ort U N  h u m a n  rights 
com m ittees, w ith  particu lar reference to U N  in d iv id u a l com p la in ts m ech an ism s.

The G o v ern m en t d e fe n d e d  its m o v e  on  the grou n d s that U N  co m m ittees  n eed ed  
procedural reform 2 a n d  a ch an ge o f fo cu s3, but d id  n ot ad eq u ate ly  ex p la in  w h y  its

* BA, LLB (Hons) (The University of Sydney) Joanne is currently employed as a solicitor at Christopher 

Levingston & Associates. Her areas of practice are migration law and criminal law.

1 The Australian Government outlined its decision in a joint media release by the Minister for Foreign 

Affairs, Alexander Downer; Attorney-General, The Hon Daryl Williams AM QC MP; Minister for 

Immigration and Multicultural Affairs, The Hon Philip Ruddock MP: 'Improving the Effectiveness of 

United Nations Committees' Tuesday 29 August 2000 FA97 <www.dfat.gov.au/media/releases 

/ foreign / 2000 / fa097.html2000>.

2 Specific areas of criticism included the inefficiency of committee processes, the lack of co-ordination 

between committees and the fact that committees were too demanding upon state resources.

3 This criticism has two broad strands. First, that committees failed to recognise the primary role of 

democratically elected governments in favour of non-governmental organisations (NGOs). Second, that 

committees focused upon minor human rights issues in Australia, which generally has a good

http://www.dfat.gov.au/media/releases/_foreign_/_2000_/_fa097.html2000
http://www.dfat.gov.au/media/releases/_foreign_/_2000_/_fa097.html2000
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actions w ere  the m ost appropriate  m eans o f  a d d ressin g  su c h  issu es. O f particular  
concern  to O p p o sitio n  parties, h u m an  r ig h ts  ad vocates a n d  m ed ia  com m en tators  
w a s w h y  the G overn m en t d ec id e d  to a ttem p t to generate reform  w ith in  U N  treaty  
c o m m itte e s  by  le s se n in g  its  e n g a g e m e n t w ith  th ese  c o m m itte e s , in s tea d  o f  
co m m ittin g  m ore resources to  them . T his in co n sisten cy  w ith in  the G o v ern m en t's  
p o sitio n  in d ica tes that there are other reason s u n d erp in n in g  th e G o v ern m en t's  m ove, 
w h ich  h in g e  u p o n  the G overn m en t's co n cern  w ith  m a in ta in in g  clear ju risd iction a l 
b o u n d a r ies  of control. P rofessor C h arlesw orth  has sta ted  that '(t)he th ru st of the  
press re le a se ... w a s  that the treaty b o d ies n o t  on ly  n eed  reform  b u t that th ey  n eed  
reform  b ecau se  th ey  are cr itic isin g  A u stra lia  a b it m uch' (C h arlesw orth  2001: 429). 
W hat th is article seek s to ex p lo re  is the rea so n  the G o v ern m en t is so  sen s itiv e  to  
criticism .

It is the co n ten tio n  of this article that the G o v ern m en t's  reluctance to e n g a g e  in  and  
to  su p p o rt U N  in d iv id u a l co m p la in ts  m ech a n ism s cannot s im p ly  be ex p la in ed  as the  
G overn m en t's concern  that A u stra lia 's in tern a l authority is  un d er threat. T he U N 's  
in v o lv e m e n t in  A ustralia  is d ep en d en t u p o n  A ustralia 's w ill in g n e s s  to  co-op erate  
w ith  the U N . A n y  authority  that the U N  d o e s  h a v e  in A u stra lia  has b een  vo lu n ta rily  
agreed  to b y  A ustralia . A u stra lia  has v o lu n ta r ily  ratified U N  h u m a n  righ ts treaties, 
in c lu d in g  so m e o p tion a l p ro to co ls  co n n ected  w ith  these treaties. T hus, A u stra lia  has  
w illin g ly  acq u iesced  to the su p erv iso ry  m ech a n ism s o f the U N  that are the subject o f 
th is paper. M oreover, w ith  resp ect to U N  in d iv id u a l co m p la in ts  m ech a n ism s, the 
co m m u n ica tio n s of U N  com m ittees b eco m e  effective o n ly  in  so  far as A ustra lia  
ch o o ses to im p lem en t them .* 4

T his article seek s further to exp lore  the G overn m en t's stan ce  as it ex p resse s  concern  
that p o litica l p o w e r  w ith in  the A ustra lian  'nation '5 is b e in g  re-organ ised . The 
p oten tia l that the operation  o f the U N  co m m ittee  system , sp ec ifica lly  the in d iv id u a l 
co m p la in ts  m echan ism , has to challenge sta te  structures a n d  re-organ ise control of 
the A ustra lian  n ation  b eco m es ev id en t w h e n  this m ech a n ism  is an a ly sed  u sin g  the

human rights record, while neglecting major human rights breaches in other countries and that the 

number of issues for which Australia has been criticised is higher than for countries, such as the 

People's Republic of China, that do not have democratically elected governments.

4 Thus Australia was able to disagree with the ICCPR's determination in A v Australia (1997) and did not 

act in accordance with its recommendations. See Charlesworth (1999) pp 68-9.

5 I use the term 'nation' to refer to Australia as a community of people with a sense of solidarity and a 

common culture and history, whereas I use the word 'state' to refer to Australia as a political entity with 

a defined territory over which it has internationally recognised authority.
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w o rk  o f R obert C over.6 D raw in g  u p o n  the in s ig h ts  o f C over and fo cu s in g  u p o n  the 
op eration  o f the U N  in d iv id u a l com p la in ts m ech a n ism  under the C on ven tion  
A g a in st Torture (CAT) and CEDAW , this article argues that the G overn m en t's  
con cern s regard ing  the U N  h u m a n  rights treaty sy stem  h a v e  resu lted  from  a fear that 
it h as the p oten tia l to  m agn ify  the ten sio n s w ith in  our d em ocratic so v ere ig n  state and  
to  p ro v id e  a p la tform  from  w h ich  n e w  form s o f au th ority  m a y  d ev e lo p .

C o v er 's  ex p o se  o f th e reality o f m u ltip le  lega l w o r ld s  ch a llen ges the p o s it iv is t  notion  
that the state is the o n ly  true rep ository  of law . T his ch a llen g e  threatens traditional 
u n d ersta n d in g s o f the role o f the state as the o n ly  leg itim ate o r ig in  of la w  and  
en a b les u s to id en tify  other lega l au thorities, su ch  as U N  com m ittees a n d  n on 
g ov ern m en ta l organ isa tion s (N G O s) as sources o f la w  that stand  in c o m p etitio n  w ith  
state law. C o v er 's  a n a lysis o f the relationsh ip  b e tw e e n  v io len ce  and  state la w  casts 
d o u b t over the leg itim a cy  o f dem ocratic  states, w h ich  silen ce  and d estroy  a lternative  
vo ices . Finally, C o v er's  argum ent that the creation  o f n orm ative w o r ld s  is not 
co n fin ed  to the state, alerts u s to o ther p o ss ib le  sou rces o f political authority. This 
h e lp s  to exp la in  w h y  a g o v ern m en t con cern ed  w ith  m ain ta in in g  p o w e r  w ish e s  to 
sto p  the d e v e lo p m e n t of a lternative narratives, ev en  if these narratives d o  not 
p resen tly  w ie ld  su ffic ien t force to override its rule.

T his d iscu ss io n  b eg in s  b y  lo o k in g  at the o p eration  o f the U N  in d iv id u a l com p la in ts  
m ech a n ism  u n d er CAT and CEDAW . It exp la in s h o w  the A ustra lian  G o v ern m en t has 
so u g h t to restrict a n d  prevent in d iv id u a ls  from  u s in g  th is system . F o llo w in g  this is 
an a n a lysis o f the operation  o f the U N  in d iv id u a l com p la in ts m ech a n ism  u sing  
C o v er's  in s ig h ts  o n  the nature o f law . First, an o u tlin e  o f C o ver's o b serv a tio n s on  the 
nature o f law  is p rov id ed , then  C o v er 's  in s igh ts are u sed  to reflect u p o n  the nature 
o f U N  com m ittee  com m u n ica tio n s and  of A u stra lian  la w  and the exten t to  w h ich  
th ese  tw o  form s o f la w  are in o p p o sit io n  to each  other.

Individual complaints mechanisms under CAT and CEDAW
State s ign atories to CAT are au tom atica lly  b o u n d  b y  the in d iv id u a l com p la in ts  
m ech an ism  prescribed  w ith in  the co n v en tio n . State s ign atories to C ED A W  m ay  
ch o o se  to su p p o rt the en forcem ent of th is co n v en tio n  b y  agreeing  to be b o u n d  by an 
O p tion al Protocol, w h ich  conta ins an  in d iv id u a l com p la in ts m ech an ism  for this 
con ven tion . The in d iv id u a l com p la in ts m ech a n ism s o f th ese  co n v en tio n s set d o w n  a 
procedure that en ab les in d iv id u a ls  (and, in  the case o f CEDAW , grou p s) to  bring  
cla im s aga in st a state party to the co n v en tio n 's  com m ittee  if they b eliev e  that th ey  are

6 I will be using 'Nomos and Narrative' and 'Violence and the Word' in Minow et al (1992).
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v ictim s o f the state breaching the relevant co n v e n tio n .7 A  co m m u n ica tio n  m ay be  
su b m itted  b y  the in d iv id u a l or h e r /h is  rep resen ta tive . C o m m u n ica tio n s  m a y  not be  
a n o n y m o u s and m a y  on ly  b e  su b m itted  if d o m estic  rem ed ies h a v e  b e e n  ex h a u sted 8 
and another in ternational h u m a n  rights co m m ittee  h a s n o t ex a m in ed  the matter. 
That a co m m u n ica tio n  m ay o n ly  be m ad e if all a v en u es  o f a p p ea l w ith in  the state  
h a v e b een  exh a u sted  p laces th e process in  a d ifficu lt p o sitio n . From  o n e  angle, it is, 
therefore, peripheral and in c id en ta l to the m a in  sou rce o f law , w h ic h  is  fo u n d  in the  
state. From  another angle, it is the h ig h est cou rt o f a p p ea l d ea lin g  w ith  se lec t m atters.

O nce a co m m u n ication 's sta n d in g  h as b een  e sta b lish ed  the re lev a n t com m ittee  
con sid ers w ritten  su b m iss io n s  from  the co m p la in a n t and the sta te  party  before  
h a n d in g  d o w n  a d eterm in ation , k n o w n  as a v ie w  (rather than  a d ec is io n ), b ecau se it 
cannot b e  en forced  by the com m ittee  sy stem . U N  C o m m ittees are n o t courts, so  
strictly sp ea k in g  their d ec is io n s  are not le g a lly  b in d in g . T his su b sta n tia lly  lim its the  
exten t to  w h ich  the com m ittees act as a final cou rt o f appeal. T he com p la in ts  
procedure is sim ilar  to the adversaria l sy s te m  that w e  are fam iliar w ith  in that it 
in v o lv es  tw o  parties p resen tin g  their d isp u te  over the leg a lity  o f an  action  to an  
authoritative b ody, w h ich  d ec id es  b e tw e e n  them  an d  sets d o w n  th e  la w  on  a 
particular is su e .9 The crucial d ifference b e tw e e n  the tw o  arran gem en ts is  that the U N  
com p la in ts procedure, u n lik e  d om estic  cou rt structures, is n o t co n n ec ted  w ith  a 
sy stem  o f en forcem ent. W h ile  a ju d ge's ru lin g  is su p p o r ted  and im p lem en ted  by  a 
co m p lex  sy s tem  o f en fo rcem en t that is u n d er p in n e d  b y  v io le n c e , the state's  
m o n o p o ly  on  v io len ce  w ith in  its borders m ea n s that it h as control o v e r  the extent to

7 With respect to the CAT, refer to Article 22 of the Convention Against Torture and Other Cruel, Inhuman 

or Degrading Treatment of Punishment. CEDAW's complaints procedure is explained by Della Torre

(2000) p 181.

8 Exceptions to this rule are provided when domestic remedies are 'unreasonably prolonged' or 'unlikely 

to bring effective relief'. See art 22 5(b) CAT and CEDAW Optional Protocol art 4(1). However, in the 

case of CAT these exceptions have been interpreted quite strictly. In M.A. v Canada CAT Communication 

No. 22/1995 the applicant argued that his chance of success was almost non-existent because of binding 

jurisprudence and the review process in Canada. The UN Committee Against Torture (UNCAT) stated 

that it could not accept this argument, because it could not assess whether domestic remedies would be 

successful, but only if they were 'proper remedies'. UNCAT explained that 'special circumstances' were 

needed before the domestic remedies requirement could be waived.

9 In claiming that Australia's sovereignty is threatened the Government emphasised UN committees as 

courts of appeal. For example, the Minister for Foreign Affairs, Mr Downer, likened the UN committee 

system to Privy Council appeals. He stated: 'The Labor Party...were opposed to Privy Council appeals. 

But the Labor Party in government were in favour of United Nations appeals from the Australian 

parliament, from Australian courts and from Australian institutions' (Downer Q 2000).
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w h ich  its co m p lies w ith  the v ie w s  of the U N  C om m ittee  A g a in st Torture and  the 
CEDAW  C om m ittee.

N ev erth eless , the A u stra lian  G o v ern m en t v ie w s  th is p roced u re as an in tru sion  u p o n  
A ustralia 's so v ere ig n ty  and  h a s  taken step s  to  p reven t in d iv id u a ls  from  en g a g in g  
w ith  it.10 A s m en tio n ed  ab ove, the G o v ern m en t h as d ec id ed  that it w ill n o t co m p ly  
w ith  'unw arranted  requests' from  U N  com m ittees to d e la y  the d ep orta tion  o f 
a sy lu m  seekers. U n d er  th is p o licy  the G o v ern m en t w ill e ffectiv e ly  frustrate any  
attem pts by  a sy lu m  seekers w h o  fear torture o u ts id e  A ustra lia  from  u s in g  the  
in d iv id u a l com p la in ts p roced u re u n d er  CAT. C om p la in ts h a v e  b een  m a d e to the U N  
C om m ittee  A g a in st Torture b y  su ch  a sy lu m  seek ers o n  the grou n d s that A ustra lia  
w ill be in  breach o f its non-refoulement o b lig a tio n s  u n d er  article 3 o f CAT if it d ep orts  
th em .11 T he q u estion  o f w h y  th e G o v ern m en t is so  con cern ed  about a proced u re that, 
as of July 2002 h as o n ly  resu lted  in  se v e n  co m m u n ica tio n s b e in g  h a n d ed  d o w n  by  
the U N  C om m ittee  A g a in st Torture w ill b e  ex p lo red  b e lo w .12

Secondly, the G o v ern m en t h a s refu sed  to  s ig n  or ratify the O ptional Protocol to  
CEDAW  that w o u ld  en ab le  w o m e n  to b rin g  com p la in ts against A u stra lia  for 
v io la tin g  one or m ore o f their rights e m b o d ie d  in  CEDAW . In sum m ary, the  
C on ven tion  contains w o m e n 's  rights to: b o d ily  in tegrity  (art 6); p o litica l rights  
(arts 7 and  8); n a tion a lity  (art 9); ed u ca tio n  (art 10); em p lo y m en t rights (art 11); h ea lth  
care and  leisure (arts 12 and  13); eco n o m ic  rights (art 13 and  14); civil rights (art 15) 
and fa m ily  and m arriage righ ts (art 16).13 Such  rights are su p p orted  b y  the  
G overn m en t and A ustra lia  g en era lly  u p h o ld s  w o m e n 's  rights. Yet, the G overn m en t  
has ch o sen  not to en g a g e  in  the co m p la in ts  process w h ile  it seek s reform  w ith in  the  
U N . T his m u ch  the G o v ern m en t has stated . W h at this article exp lores is the d egree  
to w h ich  the G o v ern m en t h o p e s  a lso  to en g en d er  su b sta n tiv e  ch an ge in  the

10 Avenues are still available to individuals who wish to make complaints against Australia under the 

International Convention on Civil and Political Rights (ICCPR) or the Convention on the Elimination of 

Racial Discrimination (CERD).

11 Article 3 states that 'No State Party shall expel, return (refouler) or extradite a person to another State 

where there are substantial grounds for believing that he (sic) would be in danger of being subjected to 

torture'.

Australia also has non-refoulement obligations to torture victims under the International Convenant on 

Civil and Political Rights (ICCPR), arts 6 and 7, which Australia ratified on 13 August 1980. These 

provisions are discussed in Hearn and Eastman (2000) p 216.

12 Refer to UN Treaty Bodies Database at <www.unhcr.ch/tbs/doc.nsf>. This issue was raised in 

Parliament by Michael Danby (Danby 2000).

13 This summary comes from Emilia Della Torre (2000) at 182-3.

http://www.unhcr.ch/tbs/doc.nsf
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co m p la in ts process, in term s o f the in terpretations co m m ittees arrive at and the  
is su es  w ith  w h ich  they  d ea l. In particular, th is article w ill focus on  the ex ten t to  
w h ich  the G overn m en t's co n cep t of A u stra lian  d em ocracy  is b ou n d  w ith in  a sta id  
soc ieta l structure that is th reaten ed  by p ro g ress iv e  in terpretations of w o m e n 's  r ights. 
O f n ote  is that w o m en 's  r igh ts app ly  to a m ajority14 a lth o u g h  they  are k n o w n  as 
m in ority  rights. T hus, a lth o u g h  the G overn m en t's d ec is io n  n ot to s ig n  or ratify th e  
O p tion a l P rotocol w a s o p p o se d  by 200 w o m e n 's  g ro u p s from  'right across the  
p olitica l spectrum ' (M ackay 2000: 17973) a n d  b y  a sen io r  Liberal Party m em ber, 
D a m e Beryl B eaurepaire, (S tott D espoja 2000:17202) the G overn m en t d id  n ot ch an ge  
its d ecis ion . W hat this im p lie s  about h o w  the G o v ern m en t co n cep tu a lises  th e  
strength  and  p lace o f w o m e n  w ith in  the A u stra lian  p o lity  w ill be d iscu ssed  b elow , 
u sin g  the in s ig h ts  of C over. First, h o w ev er , it is n ecessa ry  to o u tlin e  C o v er 's  
theoretical approach  to law .

Cover's reflections upon the nature of law
N orm ative universes
In h is  article, 'N o m o s  a n d  N arrative', C over  ch a llen g es u s  to see la w  b ey o n d  the  
courtroom  and statute b o o k s. M oreover, h e  su g g es ts  that w h ile  the state, as 
represented  b y  G o v ern m en t and  judges, is ab le  to create law , it is n o t the p rim ary  
source o f lega l m ea n in g  (S yn d er 1999: 2, 12). F ocusing  u p o n  exam p les of re lig io u s  
co m m u n ities , C over reveals the m any n o m o i, or lega l w o r ld s , that ex ist w ith in  the  
state and regu late the b eh a v io u r  o f in d iv id u a ls  and g ro u p s that inhabit them . Instead  
o f starting w ith  la w  co n ta in ed  w ith in  sta tu te  books and  court ju d gm en ts, C over  
b eg in s  w ith  the m any acts that m ake u p  ou r  lives, b o th  the m u n d a n e and the  
spectacular. H e exp la in s that w e  und erstan d  our actions in  relation to norm s that 
h a v e  d iv erse  sou rces —  that w e  regu late and com p reh en d  our b eh a v io u r  b y  
reference to m an y n orm ative  w orlds.

Norms, legal norms, legal meaning and law
C o v er 's  focu s is to help  u s  to see  'law' in m an y  situ a tio n s and then  to d iscu ss the  
m ech a n ism s by w h ich  la w s  are enforced. A s  such , h e is n o t concerned  about u s in g  
Taw' as a sy n o n y m  for 'n orm ' (Synder 1999: 4). H ow ever , since su ch  u sa g e  can be  
co n fu sin g , this article a d o p ts  the d efin itio n s gen erated  b y  Synder for the term s  
'norm ', 'lega l norm ', 'lega l m ean in g' and Taw ' (Synder 1999: 9-10).

14 Generally, women make up 52% of the population. Refer to Australian Bureau Statistics website at 

<www.abs.gov.au>.

http://www.abs.gov.au
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A  'norm ' refers to rules o f co n d u ct u sed  by  a group  and  ex p ected  by  a group; a 
standard  o f b eh av iou r reco g n ised  by a group  as proper in  a particular situation . 
'L egal norm s' are th ose n orm s a group  d e v e lo p s  that it b e lie v e s  sh o u ld  b e back ed  by  
the organised  v io len ce  o f the state. The process o f g en era tin g  lega l n o rm s is the  
p ro cess of creating 'lega l m ea n in g '. 'Law' w ill b e  u sed  in  th is article to refer to those  
leg a l norm s or lega l m ea n in g s that are en forced  b y  the d elib erate  action  o f the state  
and backed by the v io len ce  o f the state.

T h o se  groups that w ill be jurisgenerative , or ab le to create leg a l norm s, m ust:

• share a normative universe;
• be bound together by a narrative;
• exist as a social organisation whose members are linked together in a formal and 

structured manner; and
• be made up of members that are committed to each other and to the group as a whole 

(Synder 1999: 11).

H ow ever , nom ic g rou p s d o  n o t con sid er  all the n orm s th ey  create sign ifican t en o u g h  
that th ey  w an t to en trench  th em  and  ensure that th ey  are leg a lly  en forceab le. Synder  
ex p la in s  that C over d is tin g u ish es  norm s in  gen eral from  leg a l n orm s, the latter b e in g  
th o se  norm s that a group  is stro n g ly  com m itted  to and  w a n ts  su p p o rted  by the  
organ ised  v io len ce  o f the state (Synder 1999: 10). For a n orm  to  h a v e  leg a l m ea n in g  
it m u st en gen d er the co m m itm en t o f a group o f p eo p le  that are prepared  to liv e  by it 
and it m ust be u n d ersto o d  to b e  objective in  that th ose w h o  fo llo w  it u n d ersta n d  it 
to b e  ou tsid e  of th em se lv es  (Synder 1999: 15).

Paideic and imperial law  models
C over  d istin g u ish es d ifferent ty p es  o f n orm ative w o r ld s  a ccord in g  to the con tex t in  
w h ic h  they are created  and m ain ta in ed , w ith  pa ideic  and  im p eria l n orm ative  w o r ld s  
con stitu tin g  idea l ty p es at eith er end  o f h is spectrum . C over em p h a sise s  the  
im portance of con text in  d e fin in g  the particular character o f a n orm ative  w orld  
th rou gh  h is d iscu ss io n  o f pa ideic  and im perial ty p es . A lth o u g h  h e a d m its  that 'no  
n orm ative w orld  h as ever b e e n  created or m ain ta in ed  w h o lly  in  either the paideic  or 
the im perial m od e' (M in ow  et al. 1992: 107) C over d escrib es these tw o  different 
m o d es in order that w e  m ig h t be able to id en tify  the p red o m in a n t character and  
fu n ction  of a particular n o rm a tiv e  w orld  and its la w  u sin g  h is theoretical fram ew ork.

The paideic nomos
A  paideic  or 'w orld  creating' n o m o s is fou n d  w h ere  a g ro u p  o f p eo p le , su ch  as a faith
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com m u n ity , share a c o m m o n  set of p recep ts  and a strong , b in d in g  narrative. 
In terpersonal re la tio n sh ip s are im portant w ith in  su ch  a group  as they a llo w  
in d iv id u a ls  to b e d irectly  ed u ca ted  into the g rou p 's k n o w le d g e  and to participate  
directly  in  the g ro u p 's d e v e lo p m e n t and th e  ch a n g in g  u n d ersta n d in g  that the grou p  
h as o f its la w  (M in o w  et al. 1992: 105).

In d iv id u a ls  of a pure paideic norm ative order w o u ld  share a co m m o n  sense o f  
norm ative  order w ith o u t n e e d in g  sp eech  to refine or re-estab lish  their com m on  
u n d erstan d in g . H ow ever , th is is  an illu sive  reality, b ecau se in d iv id u a ls  and  segm en ts  
of su ch  a norm ative order w ill  a lw ays and con tin u a lly  d iffer in  their u n d erstan d in g  
of the m ean in g  o f their c o m m o n  code (M in o w  et al. 1992: 108). O ne exam p le  of th is  
p rocess that C over cites is th e  m ultip lic ity  o f  u n d ersta n d in g s that g ro w  u p  around a 
re lig iou s creed (M in o w  et al. 1992: 107). N ev erth eless , a b o n d in g  m echan ism , such  as  
a creed, is able to  create an  im a g in ed  m o m en t of u n ified  m ea n in g  for its norm ative  
w o rld  in to  w h ich  different le g a l m ean ings m a y  be in tegrated  (M in ow  et al. 1992:108).

T h e  im p e r ia l  n o m o s

A fter fo cu sin g  u p o n  la w  as norm s that require no  sta te  for their creation or 
m a in ten an ce, C over ex p la in s  the im portance of the state in  m ain ta in in g  order in  
so c ie ty  th rou gh  h is d is c u ss io n  o f the im p eria l m ode.

T he p red o m in a n t feature o f im perial norm ative  w o r ld s  is that th ey  are w o rld  
m a in ta in in g  (M in ow  et al. 1992:109). Im perial n orm ative w o r ld s  w ork  to  effect order  
o u t o f the chaos that th ey  p erce ive  to h a v e  b een  created  from  the m u ltip lic ity  o f  
n orm s p ro d u ced  b y  paideic norm ative  w o r ld s. In order to a ch iev e  th is function  they  
e m p lo y  u n iv ersa l n orm s that are enforced  b y  in stitu tion s u n d erp in n ed  by  v io lence. 
T hey d o  n ot n eed  to rely u p o n  in terpersonal re la tion sh ip s or shared  rituals and  
creed s as paideic w o r ld s  d o . A s  such, the m o d ern  state is a prim ary exam p le  o f an  
im p eria l nomos, w h ich  fu n c tio n s  to m ain ta in  order ov er  a p lu ralistic  society. C over  
pictu res ju d g es as the ad m in istrators o f the state's im peria l norm ative  w o rld  as they  
d estro y  lega l n orm s in  order to  assert w h ich  particular lega l tradition  sh o u ld  be law. 
T hus, the state m a in ta in s 'p ea ce' through d o m in a tio n  (M in o w  et al. 1992: 155).

H o w ev er , C o v er's  fo cu s u p o n  the in d iv id u a l actions o f jurispath ic ju d g es  sh ou ld  n ot 
distract u s from  fo cu s in g  u p o n  the im peria l nomos o f the state as a w h o le , w h ich  
can n ot be lim ited  or su m m e d  u p  by its in d iv id u a l con stitu en ts. In h is  article en titled  
'V io len ce and the W ord' C o v er  describes leg a l in terpretation  'as the v io len t activ ity  
of an o rgan isa tion  o f p e o p le , n o t the m ental activ ity  o f a p erson ' (M in o w  et al. 1992: 
107, 236). This em p h a s ise s  that the creation and  m a in ten an ce o f im peria l law  requires 
the a g reem en t and  co -o p era tio n  of all m em b ers of the polity , in v a ry in g  degrees-
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d e p e n d in g  u p o n  their relation sh ip  to the state's lega l in stitu tion . O ne asp ect o f this 
p h en o m en o n  is that the nomic g rou p s w h o  com e before a ju d g e  m u st have in c lu d ed  
in  their n orm ative w orld  the n o tio n  that certain leg a l m ea n in g s  sh o u ld  be enforced  
th rou gh  v io len ce  (Synder 1999:10, 20-1). A nother asp ect is that a lega l in terpretation , 
as an 'im p le m e n t]  of v io len ce' m u st be able to 'transform  itse lf in to  action' (M inow  
et al. 1992: 223) as it is enforced . T his requires that a lega l in terpretation  is su ffic ien tly  
accep tab le  to the m em bers o f the state, esp ecia lly  th ose d irectly  in v o lv ed  w ith  the 
state's lega l in stitu tions, that it o v erco m es their natural in h ib itio n s tow ards v io len ce  
(M in o w  et al. 1992: 223). F urtherm ore, legal in terpretations m u st a lso  be 'able to  
deter reprisal and  revenge' (M in o w  et al. 1992: 223). T his is  also a ch ieved  by  
in terpretations that are acceptable to the parties. H ow ever , the state's m oral cla im  for 
o b ed ien ce  is a lso  sign ificant. That is, the v a lid ity  o f the sta te 's lega l sy stem  as an  
im p eria l norm ative w orld  is stren gth en ed  b y  the b e lie f that it is 'an au thority  
structure that is g o o d  to observe' (Fiss in  M in o w  et al. 1992: 143).

C o v er 's  in s ig h ts  p rov id e u s  w ith  a u se fu l an alytical too l for re-exam in ing  and re
ev a lu a tin g  the nature and sign ifican ce  o f U N  co m m u n ica tio n s b ey o n d  w h eth er  they  
co n stitu te  an im m ed ia te  threat to A ustra lia 's in ternal sovereign ty .

The competing legal norms of the United Nation's 
individual complaints mechanism
A s d iscu ssed  above, the com m u n ication s of U N  com m ittees on  m atters arising  
through in d iv id u a l com plaints m ech an ism s are not eq u iva len t to the legal decis ion s of 
d om estic  courts, prim arily b ecau se they are not enforced b y  the com m ittee system . 
N everth eless, C over's exp osition  o f the nature of la w  inv ites u s  to revisit the com m ittee  
sy stem  as a norm ative, lega l norm  producing (and, perhaps, lega l norm  destroying) 
w orld . C over a lso  invites u s to exam in e the norm ative w o rld s of the parties, being  
states and in d iv id u a ls /N G O s, w h o  m ake su b m ission s to U N  com m ittees.

UN com m ittee com munications
A lth o u g h  C over is concerned  w ith  law  as it fu n ction s w ith in  the state, h is descrip tion  
of a nomos can be a p p lied  to in ternational in stitu tion s. R eturning to S y n d er's  
su m m a ry  o f the characteristics o f jurisgenerative g rou p s en a b les us to id en tify  the  
U N  C om m ittee  A g a in st Torture and  the CEDAW  C om m ittee  as capable o f p rod u cin g  
legal norm s. T hese com m ittees share a norm ative u n iv erse  com m itted  to the 
ad v a n cem en t o f u n iversa l h u m a n  rights. T hey are b o u n d  togeth er  by the narrative of 
the un iversa l h u m a n  rights sy stem , w h ich  w a s created  b y  the h u m a n  rights 
m o v e m e n t ( in c lu d in g  sta tes, in terg o v ern m en ta l in s titu t io n s  and  N G O s) that 
d e v e lo p e d  after W W II for the p u rp o se  o f p rev en tin g  a re-occurrence of the atrocities
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o f the w ar and p rom otin g  u n iv ersa l h u m a n  righ ts n o rm s that p rotected  in d iv id u a ls  
o f all states. T his narrative incorporates the fo u n d a tio n a l creed o f the m od ern  
u n iv ersa l h u m an  rights m o v em en t: The U n iv ersa l D ecla ra tio n  o f H u m a n  R ights. The 
narrative that te lls  the story  o f the form ation  and  d e v e lo p m e n t o f their particular  
treaty and  com m ittee  a lso b in d s  them . T he co m m ittees are regu la ted  in  term s of: the  
n u m b er o f m em bers they  h a v e; their m em b ers' qu alification s; the m eth o d  b y  w h ich  
m em b ers are elected; the task s m em bers are to perform  an d  the m an n er  in  w h ich  
th o se  tasks are to be p erform ed  and the subject m atter that th ey  are to  b e  concerned  
w ith . T his m akes them  e a sily  id en tifiab le  a s socia l o rg a n isa tio n s w h o se  m em b ers are 
lin k ed  b y  a form al structure. Finally, co m m ittee  m em b ers are co m m itted  to each  
other and  to their group (w h ic h  is at o n e  le v e l a co m m ittee  and  at an oth er  the U N  
in stitu tio n  as a w h o le ), b eca u se  it is th ro u g h  their grou p  that th ey  are ab le to advance  
their g o a l of p rom otin g  and  en forcin g  u n iv ersa l h u m a n  r igh ts norm s. C o m m itm en t  
is in creased  b y  the fact that, at least w ith  respect to  the U N  C o m m ittee  A g a in st  
Torture, m em bers h ave  co n sisten tly  p ro d u ced  u n a n im o u s co m m u n ica tio n s .15

Establishing that these com m ittees are jurisgenerative a llow s u s to predict that they w ill 
produce legal norm s that are in conflict or d isagreem ent w ith  other legal norm s 
produced  by other norm ative worlds: the conflict of particular interest here being that 
b etw een  state legal norm s and  U N  legal norm s. H ow ever, the extent and  the nature of 
this conflict w ill be  d ep en d en t u p o n  the particular character o f the legal norm s involved .

T he first th ing to note in  th is regard is that th e state's im p eria l law, d isc u sse d  above, 
is  o n ly  effective  so  far as it is  final. It is  im p eria l b eca u se  it c o n c lu s iv e ly  d ec id es  
w h ich  lega l trad ition  w ill d om in ate . M oreover, once a ju d g e 's  d ec is io n  is su ccessfu lly  
a p p ea led , it n o  lon ger co n stitu tes  e ffe c tiv e  law . T he co m m u n ica tio n s  of U N  
co m m ittees d isturb the im p er ia l law  o f the state b eca u se  th ey  can sto p  it from  b ein g  
final and  from b e in g  enforced; from  b e in g  im peria l. T his is illu strated  b y  the story o f 
a Som alian  a sy lu m  seeker, S a d iq  Elmi, w h o  feared torture an d  d eath  in  h is country. 
M r Elm i m ade an a p p lica tion  for a p ro tectio n  v isa  after arriv ing  in A u stra lia  during  
O ctober 1997. H is a p p lica tion  w a s refu sed  at first in stan ce  and  on  ap p ea l h is  request 
to the M inister for Im m igration  and M u lticu ltu ra l A ffairs for a hu m an itarian  v isa  
w a s a lso  d en ied . Finally, a H ig h  C ourt in junction  d e la y in g  h is d ep o rta tio n  w a s  
rem o v ed  on  the g ro u n d s that h is case p resen ted  n o  'ser io u s  q u estio n  to be tried' by  
the H ig h  C ourt.16 H o w ev er , M r Elmi w a s sa v ed  from  the v io len ce  o f th e state, w h ich

15 It is not mandatory for communications to be unanimous. Refer to UN High Commissioner for Human 

Rights Fact Sheet 17 <www.unhcr.ch/html/menu6/2/fsl7.htm>.

16 Facts set out in Rintoul and Haslem (1998) p 4. Refer also to facts as set out in Sadiq Shek Elmi v Australia 

Communication No 120/1998, 17 November 1998.

http://www.unhcr.ch/html/menu6/2/fsl7.htm
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w a s determ in ed  to d ep ort h im  back to Som alia , w h en  the U N  C om m ittee  A ga in st  
Torture requested  that A u stra lia  d e lay  h is d ep orta tion  w h ile  it in v estig a ted  h is case  
and A ustralia  agreed . U n d er th e ju risd iction  o f the U N  C om m ittee  A g a in st Torture 
Mr E lm i's story b eca m e o n e  o f red em p tion  as it accepted  that h is fear o f torture in  
Som alia  and d eterm in ed  that A ustra lia 's non -refoulem ent o b lig a tio n s u nder CAT 
required  that A u stra lia  n ot d ep o rt h im  ( Sadiq  Shek E lm i v  A u s tra lia  C om m u n ication  
N o  12 0 /1 9 9 8 , 17 N o v em b er  1998).

W hile the co m m u n ica tio n  d id  n o t d irectly  overr ide  the so v ere ig n ty  o f A ustralia  (the 
U N  C om m ittee  A g a in st Torture cou ld  o n ly  a d v ise  A ustralia  o n  its o b liga tion s and  
recom m en d  a co u rse  of action ) it threatened  to d estab ilise  an y  d ec is io n  b y  A ustralia  
to con tin u e w ith  its prior co u rse  of d ep orta tion , b ecau se that course w o u ld  n o w  be  
contrary to an au th orita tive  n om ic  v o ice  and  it w o u ld  be a d isp la y  of state v io len ce  
n o  lon ger  d irectly  lin k ed  w ith , or justified  by, d e fin itiv e  leg a l reason in g . A s d iscu ssed  
ab ove, C over ('V io lence a n d  the W ord') ex p la in s the crucial con n ection  w ith in  
im p eria l law  o f v io len ce  b e in g  en forced  th rou gh  an in stitu tio n  that p rov id es a 
narrative and m y th  ju stify in g  state v io len ce  to th o se  w h o  b en efit from  it.

From this p ersp ectiv e  w e  can  see  the G overn m en t's criticism  o f U N  com m ittees as 
b ein g  'u n d em ocratic ' as an  effort to  estab lish  a narrative that u n d erm in es the U N  
n orm ative w o r ld  that has p ro d u ced  co m p etin g  lega l norm s. T he attack is targeted  
a g a in s t the m o ra l and  d e m o c r a tic  in te g r ity  o f the c o m m itte e s  b eca u se  the  
fou n d ation a l narrative o f the U N  h u m a n  rights sy stem  is b a sed  u p o n  c la im s of m oral 
su p eriority  and  th e a d v a n cem en t o f freed o m .17

P erhaps the m ore effectiv e  attack  b y  the G o v ern m en t w a s that w h ich  im p lied  that 
U N  com m ittees and  their n o rm s are u to p ia n .18 C over d escribes nom os as the 'process

17 With respect to this issue, the comments of the Government about the UN's criticisms of Australia's 

mandatory detention of asylum seekers without valid Australian visas are noteworthy. In response to 

the UN's statements that criminals were treated better than asylum seekers in Australia, the 

Government is reported to have accused the relevant UN delegation of being 'outsiders' who 

'exacerbate health problems inside camps by demanding access to detention facilities' (Millett and 

Bradley 2002: 2).

18 For example, the Government has stated that it will 'reject unwarranted requests from treaty 

committees to delay removal of unsuccessful asylum seekers from Australia'. It is my view that part of 

the Government's justification for such actions is that it cannot allow individual humanitarian 

considerations to override the implementation of, what it views as, the orderly management of a 

worldwide crisis in people movements. On this point, it is instructive to note Prime Minister John 

Howard's response to questions about Australia's policies for dealing with asylum seekers when he was
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o f h u m a n  action  stretched b e tw e e n  v is io n  an d  reality' (M in o w  et al. 1992: 144) a n d  
ex p la in s that U topians are th ose w h o  fa il to present a ltern atives created  from  
'stretch ing  our reality  tow ard  their v is ion " , w ith  the resu lt b e in g  th at w e  w ill n o t  
co m m it o u rse lv es  to their a lternatives' (M in o w  et al. 1992: 144). T his in s ig h t can be  
a p p lied  to the U N  co m m ittees on  the b asis that the rea lity  that th ey  b e g in  w ith  is 
d isto rted  b eca u se  it is so  lim ited . That is, it  is arguable that w h ile  sta tes  m u st take  
in to  a ccou n t a w id e  range o f social, eco n o m ic  and p o litica l co n sid era tio n s in  their  
la w  m ak in g  U N  com m ittees are u top ian  b ecau se  th ey  fo cu s  u p o n  sm all, d iscrete  
s itu a tio n s in  iso lation .

N o tw ith sta n d in g  the G overn m en t's attacks, the th in g  that m ost threatens U N  
jurisprudence is  its inab ility  to  substantiate itself as im p eria l law. C o v er 's  in s igh ts  
enab le  u s to id en tify  U N  com m u n ication s a s legal norm s. H ow ever, h is  in s ig h ts  a lso  
h elp  u s  to u nderstand  its in effectiv en ess as law , because it is im perial in  form , but n ot  
in  substance. U N  com m u n ication s are rhetorically  im p eria l in their cla im s to  
su p eriority  over  state law. B ein g  an adversaria l system  the com p la in ts m ech a n ism  is 
m ore con cern ed  w ith  creating static n orm s that override other n o rm s than w ith  
e n g a g in g  other nom oi and a d a p tin g  to d ifferen t contexts as a paideic sy stem . H ow ever, 
im p eria l la w  o n ly  b ecom es effective to th e  extent that it can transform  itself in to  
action, w h ich  th e com pla in ts m ech an ism  can  on ly  ach ieve  in  so  far as it su cceed s in  
secu rin g  the co-operation  o f the state. C onsequently , U N  com m u n ica tio n s d efy  
(w ith o u t b e in g  a true com bination ) categorisation  in to  C o v er's  pa ideic  or im perial 
m o d els . This su g g ests  that C o v er 's  in sigh ts d o  not fu lly  translate to the in ternational 
realm  o f in ternational law. It a lso alerts u s  to a fu n d am en ta l p rob lem  o f the U N  
com m u n ication  m echanism : that it is lack ing  as a paideic an d  as an im p eria l system .

To the exten t that U N  com m u n ication s m ay b e characterised as lega l n orm s created  
by a paideic  system , w e  can a lso  see  h o w  vu lnerab le U N  com m ittees are to d en igration  
b y  state parties. A s U N  co m m ittees rely u p o n  co-operation  b etw een  m em b er states 
and a co m m o n  com m itm en t to a b in d in g  h u m a n  rights narrative th ey  constitu te a 
paideic  n o m o s that is s ign ifican tly  u n d erm in ed  by criticism  from  state parties.

Imperial sta te  law
A s exp la in ed  above, state la w  is  characteristically im perial in  form . H ow ever , w h at w ill

in Germany during July 2002. Mr Howard's response was that Australia's actions are reasonable, 

proper and justifiable in the circumstances and in accordance with Australian public opinion and 

Australia's needs. 'Howard Questioned Over Asylum Seekers' AM 2 July 2002 Australian Broadcasting 

Corporation News Online <www.abc.net.au/am/s596132.htm>.

http://www.abc.net.au/am/s596132.htm
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be focused upon for the purposes of this discussion are the paideic elements of state law, 
which are embedded within the myths and narratives of the Australian nation. Cover's 
insights suggest that imperial law is not only weakened if the violence that underpins 
it is removed, it is also impaired if the narrative within which its meaning is created is 
destroyed or impaired. Moreover, Cover's insights predict that if the members of a 
nation-state are highly committed to a common narrative, the state will have little need 
to rely upon violence to maintain its imperial rule, because division between the 
members of the state will be less substantial. This proposition is built upon the 
dichotomy Cover observes between law as power and law as meaning (Minow et al. 
1992: 112). Cover locates the source of meaning outside the formal lawmaking 
structure, where it flourishes uncontrolled and exerts a 'destabilising influence upon 
power' (Minow et al. 1992:112). The more contained meaning is the more stable power 
will be, which will reduce the need for violence. However, when international human 
rights norms threaten to destabilise the centralised power of the state by creating a new 
narrative from which meaning may be created, then violence may be used to limit the 
potential of this meaning source. The Australian Minister for Foreign Affairs, 
Mr Downer, anticipated this when he predicted that the United Nations would 'end up 
with a bloody nose' if it advanced alternative narratives within Australia (Garran 2000: 
5). What follows is a description of why these alternative narratives threaten the myths 
and narratives preferred by the Government.

It is significant that in arguing against what they viewed as the 'distorted, sideshow alley 
mirror image' (Mason 2000) that UN committees created of Australia, the Government 
used a traditional narrative of Australian nationhood. Liberal Senator Abetz stated:

T h is m o r n in g  . . .  I w a s m et b y  M r H arry A d a m s o f  C anberra L egacy  a n d  I b o u g h t  o n e  o f  

th e  L eg a cy  b a d g es . L egacy h o n o u rs  the m em o r y  o f  ou r  fe llo w  A u stra lian  w h o  d efen d e d  

th is  n a tio n  a n d  fo u g h t for its so v ere ig n ty . T od ay  I r ise  in  th is p lace, d e fe n d in g  ou r right as 

a so v e r e ig n  n a tio n  a ga in st th e forelock  tu g g in g  a p p roach  to the U n ited  N a tio n s  co m m ittee  

sy s te m  w h ic h  th e A LP an d  th e  D em o cra ts se e m  to b e  a d v o ca tin g  (A b etz  2000).

This excerpt contrasts a strong, sovereign nation founded upon the work and 
achievements of its members with a weak, sycophantic nation controlled by 
institutions and outside influences.19 In doing this it appeals to a traditional image of

19 This is the same approach that the Government took in response to the UN's criticisms of Australia's 

detention centres in July 2002. Mr Downer (Liberal Party) stated on that issue 'Whatever the rights and 

wrongs of these issues, we will decide them for ourselves, not have bureaucrats in Geneva decide them 

for us, unlike you (Labour Party) who want to run off to Geneva and have a lot of United Nations 

officials decide these things for our country. That is the difference between you and us. You rush to 

Geneva and get your policies made in Geneva —  we decide these things here' (Downer 2002).
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Australian nationhood: the male, white AN ZAC soldier who fought for Australian 
democracy and independence. As such, it is part of the mythic narrative of the 
Australian nationhood within which is posited an exclusive democracy, which 
prioritises a white, male, enfranchised majority.

Those not within this privileged majority have and continue to increase their 
participation and their share in the Australian nation. Nevertheless, the strength of 
minority rights still largely depends upon the discretion of the majority. Sarah 
Pritchard notes that minority rights within Australia exist on the terms of a 
'gentleman's agreement', rather than being enshrined in law through a Bill of Rights. 
(Pritchard 2000: 12) The result is that, although Australia is widely accepted as a 
modern democratic country, minority rights within Australia are accommodated to 
the extent that the majority deems appropriate rather than being entrenched in their 
own right. With respect to the minority agendas forwarded by both CAT and 
CEDAW, this means that some minority rights are compromised.

The Government has claimed that the rights of asylum seekers do not need to be 
protected by the individual complaints mechanism on the grounds that they are 
already protected by the democratic law of this country and 'have no real case to 
argue' (Ruddock 2000). This claim is difficult to accept given that a Senate Committee 
found that Australia had not explicitly or adequately incorporated article 3 of CAT 
into domestic law (Senate Legal and Constitutional References Committee 2000: 
60).20 Furthermore, with respect to CEDAW, Susan Halliday argues that Australia's 
domestic laws do not cover all circumstances of discrimination against women 
(O'Byrne 2000).

The difference between the normative worlds of the Government and of UN 
committees is not a matter of whether they include minority rights, but a matter of 
what m ean in g  and character these rights are given by the narratives of their normative 
worlds. Thus, the narrative of Federal Attorney-General Daryl Williams' normative 
world leads him to say that UN committees (in general) seem to focus upon 'minor, 
marginal issues'. These issues: mandatory detention of asylum seekers; deporting 
asylum seekers who fear torture; native title legislation and the impact of mandatory 
sentencing upon race relations within Australia21 are accorded a completely different 
place within the international human rights narrative, which sees fundamental 
principles at stake in these issues.

20 See also my discussion of how Australia has failed to ensure that it meets it non-refoulement obligations 

under CAT (Kinslor 2000: 161).

21 Tim Lester in The 7:30 Report (2000a) 29 August. However, this is not an exhaustive list.
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The first difference between the narratives of the UN and the Australian state is the 
value that is placed upon the individual. The UN places primary importance upon 
the individual as the repository of inalienable human rights, while the state 
prioritises the 'common good' and the 'majority', as determined by the elected 
Parliament, even if individual rights are compromised in the process. Moreover, 
within the narrative of the UN individuals are prioritised per se, regardless of their 
identity. Whereas, the values of the nation determine the priority given to particular 
individuals within the state.

Of significance to the Government is that within their system of meaning the greater 
rights, and opportunity to be heard that a person/people have, the greater political 
power they have also. Therefore, in prioritising voices differently to how they have 
been prioritised within Australia,22 UN committees are recognised as reorganising 
political power within Australia. Prime Minister John Howard commented upon 
how he saw democracy operating in Australia and how he would like it to continue 
to operate:

. . . i t 's  a free w o r ld  for m o st , certa in ly  a free co u n try  in  A u stra lia , and  if  p e o p le  w a n t  to  

critic ise  th is country, th e y  h a v e  a right to  d o  so , b u t w e're  n o t g o in g  to b e  w ill in g ly  part o f  

a p rocess w h ere  w e  d o n 't  b e lie v e  p ro p er  regard  is p a id  to ex p ress io n s o f  v ie w  b y  the  

e lec ted  G o v ern m en t (T he 7:30 R eport 2000b ).

Senator Newman of the Liberal Party also indicated that she believes the state 
(represented by Government) should be the primary arbiter of meaning, when she 
said 'we do not support the right of unelected officials in the UN...to take a 
perspective on various committees which is not consistent with the information that 
is given to them by governments' (Newman 2000).

Thus, the form of democracy that has meaning within the Government's normative 
world is that of majority rule, which is represented in the elected government. Within 
this normative world UN committees are not seen to be promoting democracy by 
raising voices that have 'some resonance amongst certain sections, and quite large 
sections, of the Australian community.'23 This support extends to government 
bodies. Christopher Sidoti, former Human Rights Commissioner for the Australian 
Human Rights and Equal Opportunity Commission, stated that 'not once has a treaty

22 With respect to UN committees generally, Opposition party members noted that UN committees 

reiterated what NGOs and government institutions had already found See Bartlett (2000).

23 Senator Barney Cooney 'United Nations Human Rights Committee System' (2000) 31 August Australian 

Federal Parliament: Senate Hansard at 17131.
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committee expressed a view on a particular Australian human rights issue that is at 
variance with the view expressed previously and repeatedly by the Australian 
Human Rights Commission itself and human rights groups within Australia/24 It is 
also true of the respect that the UN has accorded the voices of NGOs. Andrew 
Thompson indicated the Government's disdain for the deference UN committees 
had accorded to NGOs as significant political entities when he described UN 
committees as 'a theme park for indulging the fantasies of the global NGO guilt 
movement'.25

With the advancement of globalisation the importance of non-state actors, such as 
transnational corporations and NGOs has increased. Considering this context helps 
us to understand the perceived threat of non-state actors to Australia's sovereignty, 
and the particular perceived threat of NGOs. Opposition members raised the issue of 
why the Government was so concerned about the growing significance of 
international NGOs while it supported economic globalisation (Cook 2000), which 
(according to writers such as Ohmae (1995)) presents the biggest threat to sovereign 
states. At least two possible responses can be postulated in answer to this query. The 
first is that the process of globalisation is seeing international bodies take over what 
has traditionally been viewed as one of the most important functions of state 
governments: economic management. As a consequence of this the Government is 
attempting to assert its sovereignty over areas of growing importance26 that it still 
has control over.27 The second answer begins from the completely different premise 
that NGO movements pose a bigger threat to state control because, while economic 
multinationals must work within states who provide them with infrastructure 
(including law28), NGOs work from a normative premise that is inimical to the statist

24 'Australia's Relations with the United Nations in the post Cold War Environment' (2001) 22 March 

Australian Federal Parliament: Joint Committees at 535.

25 Andrew Thompson is a Backbencher and Former Minister of the Liberal Party. During a television 

interview Prime Minister Howard did not condemn this comment, but said 'Everybody has a different 

way of expressing things': (The 7:30 Report 2000b).

26 Hirst and Thompson (1996) explore the idea that economic globalisation necessitates conventional 

politics will become less significant and that increasing importance will be placed on the politics of 
morality.

27 The state's control over territory gives it continued control over populations which can still be 

contained within borders, in comparison with financial and media institutions (Hirst and Thompson 

1996: 2).

28 Transnational economic institutions rely upon regulation that they cannot create themselves. 

Companies are also advantaged by being able to make use of the nation-state's common cultural 

understandings (Hirst and Thompson 1996: 186).
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sy s te m  and create a culture in d ep en d en t o f nation a l cu ltu re.29 H irst a n d  T h o m p so n  
su p p o rt this n o tio n  in  so  far as th ey  think that 'N G O s ... are m o re  credible ca n d id a tes  
to b e  g en u in e  transnational actors than  are com p an ies' (1996: 186). T hus, th is  
p r o v id e s  one ex p la n a tio n  as to w h y  th e G o v ern m en t is  m ore a c c e p tin g  o f  
transnational corp oration s than  N G O s.

Conclusion
C o v er 's  in s ig h ts  h elp  u s  to u nderstand  in  greater d ep th  w h y  the G o v ern m en t h as  
taken  step s to d ecrease the p resence of U N  co m m ittees w ith in  A ustralia . B y rely in g  
u p o n  C over's in s ig h ts  in to  the m u ltip lic ity  o f leg a l n orm s th at inhabit ou r  w o r ld  w e  
are ab le to u n d erstan d  that, w h ile  U N  co m m u n ica tio n s m a y  n o t override A u stra lia 's  
in ternal so v ere ig n ty  in  a form al sense, th ey  con stitu te  c o m p etin g  leg a l n o rm s that 
threaten  to u n d erm in e  the im peria l rule o f the A u stra lian  state. T hese co m p etin g  
leg a l norm s ju d g e  sp ecific  is su e s  u sing  a d ifferen t v a lu e  sy s te m  —  a v a lu e  sy stem  
that threatens the im perial state as it ga ins su p p o rt w ith in  th e  A ustra lian  com m u n ity . 
U N  co m m ittees a lso  inhabit a d ifferent n orm ative  w o rld  to the A u stra lia n  state, 
w h ic h  threatens to com p ete  w ith  the A u stra lian  state in so  far as the state rests u p o n  
particu lar u n d ersta n d in g s of the A ustralian  nation .

H o w ev er , C o v er 's  theoretical fram ew ork  a lso  h e lp s  to le g it im ise  the G o v ern m en t's  
fear o f a lternative norm ative w orld s. A u stin  Sarat (1992: 259-60) n o tes the w a y  in  
w h ic h  C over sep a ra tes m ea n in g  and p o w e r 30 as w e ll  as in terp reta tio n  and  
v io le n c e .31 For Cover, m ea n in g  and in terpretation  ex ist in  the realm  o f freedom , 
w h ile  p o w er  an d  v io len ce  ex ist in  the realm  o f order. T hus, Sarat criticises C over for 
refu sin g  to co n ce iv e  o f order w ith in  freed o m  and n eg lec t in g  the p o ss ib ilit ie s  of 
freed om  w ith in  order: m ea n in g  rem ains a threat to p o w e r  and p o w er  rem ains a 
threat to m ea n in g . T he G o v ern m en t's  co n cern  that U N  co m m itte e s  d estro y  
A u stra lian  so v ere ig n ty  and  dem ocracy  a n d  that the so lu tio n  to this is to  decrease  
en g a g e m e n t w ith  th em  su g g e s ts  that it a lso  c o n ce iv e s  o f n ew  m e a n in g s  as 
in com p atib le  w ith  its pow er. In fact, Mr S idoti is o f the o p in io n  that 'the presen t  
A u stra lian  g o v ern m en t is m ore sen sitive  (to criticism ) than a lm ost any other. It has

29 Hirst and Thompson note that it is 'non-economic organisations with a strong ideological mission' that 

are the most successful at creating a transnational culture with an alternative loyalty to national loyalty 

(Hirst and Thompson 1996: 186).

30 This should be qualified on the grounds Cover reminds us that systems are never wholly paideic or 

purely imperial. It is multiplicity of meaning that destabilises power.

31 Sarat is correct at this point only in so far as he allows for the fact that violence within Cover's works 

places outer limits upon interpretations, as discussed above.
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n o t sh o w n  itse lf either m ature en o u g h  to lis ten  to the v ie w  of others or b ig  e n o u g h  
to  a d m it that w h a t it h a s d o n e  in  the p ast or w h a t A u stra lia  has d on e in  the p a st is 
w r o n g /32 This concern  w ith  criticism  p rev en ts the G overn m en t from  search in g  for 
n e w  form s of p o w e r /la w , w h ic h  can acco m m o d a te  n e w  m ean in gs /  narratives. 
In stead , it m u st a ttem p t to m ain ta in  p o w er  th rou gh  'k illin g  off' in ternational h u m a n  
r igh ts T aw ',33 w h ich  in  turn confirm s its im p eria l p o sitio n . •
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