
V o l u m e  8 ( 1 ) R e c e n t  d e v e l o p m e n t s 1 5 7

Tampa case: seeking refuge in dom estic law +

Francine Feld*

Introduction
O n  8 S ep tem b er 2001, the Prim e M inister an n o u n ced  that n e w  leg isla tio n  w o u ld  be  
in tro d u ced  to ex c ise  C h ristm as Island an d  A sh m o re R eef from  the 'm igration  zon e' 
for th e  p u r p o se s  o f  th e  Migration Act 1954 (Cth) (the A ct). The m igration  zo n e , at that 
tim e, referred, e ssen tia lly , to  A ustra lian  lan d  an d  A u stra lian  p o rts (s 5).* 1

T he p u rp o se  o f th e  n e w  leg is la tio n  w a s to  en su re that the arrival o f a p erso n  at one  
o f th o se  A u stra lia n  territories w o u ld  n o  lon ger 'be su ffic ien t g ro u n d s for ap p lication  
for sta tu s u n d er  th e  M igration  A ct' (H ow ard  d o o rsto p  in terv iew ). This ch an ge arose  
o u t o f  the e v e n ts  o f  A u g u st  la st year in  w h ich  433 A fg h a n  a sy lu m  seek ers w ere  
rescu ed  from  a s in k in g  b oat in  the seas n o rth -w est o f  C hristm as Island  b y  a 
N o r w e g ia n  freighter, th e M V  Tampa. The A u stra lian  G o v ern m en t refused  to  a llo w  
the sh ip  to  b r in g  th e  a sy lu m  seek ers on to  A u stra lian  lan d  or in to  an  A u stra lian  port 
(that is , in to  the m ig ra tio n  zo n e). The A ustra lian  m ilitary  b oard ed  and  took  control 
o f the sh ip  en su r in g  th at the rescu ed  p erso n s co u ld  n o t se t fo o t on  A u stra lian  soil. 
T here w a s a sta n d -o ff, an d  th e m atter w a s 'reso lved ' b y  w h a t is  k n o w n  as the 'Pacific 
S olu tion ' (H o w a rd  in te r v ie w  o n  Insiders).

T he Prim e M inister, in  p ro p o sin g  the n e w  leg isla tio n , w e n t o n  to say, 'there w ill  still 
o f course b e  our o b lig a tio n s  u n d er  the R efugee C o n v en tio n 2 and  th ose ob liga tion s  
co n tin u e  to  be fu lly  m et b y  A ustralia ' (H ow ard  d o o rsto p  in terv iew ). T he leg is la tio n  
cam e in to  effect o n  27 Sep tem b er 2001 (Migration Amendment (Excision from Migration 
Zone) Act 2001 (C th)). W hether the Prim e M inister w a s  correct in  w h a t h e  sa id  is a 
m atter o f d eb a te . But w h a t th e ev en ts  su rrou n d in g  that in c id en t and  the su b seq u en t  
litiga tion  d em o n stra te , is  that the Prim e M in ster's sta tem en t w a s , at the least, either

+ This article was previously published in M o t  P h ir ie l and is reproduced here with permission.
* Lecturer, School of Law, University of Western Sydney. I gratefully acknowledge Steven Freeland and 

Joe Moore for their comments and support. The views expressed in this article are the author's alone.
1 The effect of a person's entering the migration zone (as a non-citizen) was that certain rights (including 

the right to apply for a protection visa) would accme: see particularly s 189.
2 Convention relating to the Status of Refugees 1951.



158 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2 0 0 2

in sin cere or m istaken. T he G overn m en t to o k  ev ery  step  it co u ld  to  a v o id  our  
o b lig a tio n s under the R efu gee C on ven tion .

T his article, a lthough  in  the nature o f a case n o te , w ill n o t d ea l c o m p reh en s iv e ly  w ith  
the leg a l is su es  that u ltim a te ly  d ec id ed  the case , as in terestin g  as th e is su e s  are. The 
case b o iled  d o w n  to a q u estio n  ab ou t w h eth er  th e  ex ecu tiv e  h a d  a n y  extra-statu tory  
p o w er  to d o  w hat it d id  (that is, board  a n d  tak e  control o f  th e M V  Tampa for the  
p u rp o se  o f exp ellin g  it from  A ustra lian  w aters). T he C ourt u lt im a te ly  d e c id e d  that it 
d id  h a v e  that pow er.3

M y p u rp o se  is to exam in e the ch ro n o lo g y  o f  e v e n ts  again st the leg a l b a ck g ro u n d  as 
it w a s  th ou gh t to be. W hat it revea ls is a g o v e r n m e n t that, far from  se e k in g  fu lly  to  
m eet A ustralia 's ob lig a tio n s to refu g ees u n d er  in ternational law , w a s , at a ll tim es, 
in ten t on  av o id in g  th o se  o b liga tion s.

The law
I n te r n a t i o n a l  l a w

A u stra lia  ratified the C o n v en tio n  relating to  th e  Status o f R efu g ees  1951 (R efu gee  
C o n v en tio n ) in 1954, and  the Protocol re la tin g  to  the Status o f  R efu g ees  1967  
(Protocol) in  1973.

A rticle 33(1) of the R efu gee  C o n v en tio n  sta tes th e  fo llow in g:

No Contracting State shall expel or return ('ref outer') a refugee in any maimer whatsoever 
to the frontiers of territories where his life or freedom would be threatened on account of 
his race, religion, nationality, membership of a particular social group or political opinion.

A rticle 11(1) o f the P rotocol states th e fo llow in g:

The States Parties to the present Protocol undertake to co-operate with the Office of the 
United Nations High Commissioner for Refugees, or any other agency of the United 
Nations which may succeed it, in the exercise of its functions, and shall in particular 
facilitate its duty of supervising the application of the provisions of the present Protocol.

A rgu ab ly  a num ber o f o ther co n v en tio n s a p p lie d  to the case: for ex a m p le , U n ited  
N a tio n s  C on ven tion  on  the Law  o f the Sea 1982 (U N C L O S); the V ien n a  C o n v en tio n

3 The judgments in V ic to r ia n  C o u n c il  o f  C iv i l  L ib e r tie s  v  M in i s t e r  for I m m ig r a t io n  a n d  M u l t i c u l t u r a l  A f fa ir s  

(VCCL v MIMA) and R u d d o c k  v  V a d a r lis are set out briefly below.
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on  the L aw  o f Treaties; International Search a n d  R escu e  C o n v en tio n  1979, and  the 
International C o n v en tio n  o n  Safety o f L ife at Sea 1974 (SO LAS).

D o m e s t i c  l a w

A ustra lia 's d o m estic  leg a l m ach in ery  for fu lfillin g  its o b lig a tio n s  u n d er  th e  R efugee  
C o n v en tio n  w a s, at th e  tim e o f the Tampa in c id en t, co n ta in ed  in  the Migration Act 
1958 (Cth) as a m en d ed  b y  th e Border Protection Legislation Amendment Act 1999 (Cth). 
The Migration Act h a s b e e n  further a m en d ed , c h a n g in g  the lega l e ffect o f w h a t  
h a p p en ed  d u rin g  the Tampa incid en t.4 In w h a t fo llo w s , I w ill u se  'the A ct' to  refer to  
the Migration Act 1958 (C th) as it w a s  at the tim e o f th e  Tampa incident.

The A ct's object 'is to  regu la te , in the n ation a l in terest, th e co m in g  in to , a n d  presence  
in , A ustra lia  o f n o n -c it iz e n s '(s  4(1)). A s  n o ted  b y  B lack CJ, the A ct 'p ro v id es  for a 
very  com p reh en siv e  reg im e' for th is p u rp o se  (see  Ruddock v Vadarlis: para 64). H e  
also  sa id 5 th e  fo llo w in g  (see  Ruddock v Vadarlis: para 44):

... the 'national interest' as contemplated by the provisions of the Act, includes recognition 
of Australia's protection obligations under the [Refugee! Convention ... matters as to 
which the Act makes elaborate provision.

A s it tu rn ed  out, th e  litiga tion  d id  n o t turn o n  th e a p p lica tio n  o f the Act. 
N ev erth e less , I take so m e  tim e to r ev ie w  the im p o rta n t p ro v is io n s, b eca u se  it is  
essen tia l for u n d ersta n d in g  w h y  the G o v ern m en t to o k  th e particular s te p s  it d id .

Powers of detention
P ow ers to  d eta in  p e o p le  a n d  sh ip s are p ro v id ed  for in  s s  189, 245B a n d  245F of the  
Act. T hose p ro v is io n s d is tin g u ish  b e tw een  b e in g  'in  A ustralia ', 'in  A ustralian  
territorial w aters' and  'in  the m igration  zon e'.

Section  189 d ea ls w ith  th e p o w er  to  d eta in  u n la w fu l n o n -c it izen s  w h o  are either in, 
or are seeking to enter, the migration zone. In th e case  o f  a n  u n la w fu l n o n -c itizen  w h o  
is in the m igration  z o n e , the section  requ ires an  officer  to  deta in  su c h  a person  
(s 189(1)). A n  officer m u st a lso  deta in  a n y  p erso n  w h o  is  in Australia (but o u ts id e  the

4 See the Border Protection (validation and Enforcement Powers) Act 2001 (Cth) and the Migration Amendment 

(Excision from Migration Zone) Act 2001 (Cth).
5 In the context of the question whether the Act was intended to 'cover the field' to the exclusion of any 

residual executive power.



1 6 0 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2 0 0 2

m igration  zo n e) w h o m  h e or she reason ab ly  su sp ects  is  seek in g  to  enter the migration 
zone, and  w o u ld , if  in the migration zone, b e  an  u n la w fu l citizen  (s 189(2)).

T he A ct a lso  confers p o w ers  w ith  resp ect to  the b oard in g  and  d eten tio n  o f foreign  
sh ip s  and  the d eten tio n  o f p eo p le  o n  them . If a foreign  sh ip  is  within Australia's 
territorial sea, a com m an d er o f a C o m m o n w ea lth  sh ip  m a y  request, for the p u rp o ses  
o f the A ct, to  board  the foreign  sh ip  (s 245B(2)). Such  a request m u st be co m p lied  
w ith  u n less  there is  reasonable ex cu se  (s 245B(10)). If su ch  a sh ip  (on e, w ith  resp ect  
to  w h ich  a req u est to board  has b een  m a d e  under s 245B) is  in Australia a n d  is  
su sp ec ted  o f b e in g  in v o lv e d  in  a con traven tion  o f the A ct,6 an  o fficer m ay d eta in  the  
sh ip  (s 245F(8)). If a sh ip  is so  d eta in ed  an  officer m a y  deta in  a n y  p erso n  o n  b oard  
a n d  cau se the p erso n  to  b e  brought in to  the migration zone (s 245F(9)).

Rights in detention
O n ce a p erso n  is d e ta in ed  u n d er the A ct, the p erso n  is in  'im m igration  d eten tio n ' 
(s 5). A  co n seq u en ce  o f im m igration  d eten tio n  is the en titlem en t to  certain righ ts, 
in c lu d in g  the right to  lega l a d v ice  a n d  the right to  a p p ly  for a p ro tectio n  v isa  (s 256).

Geographical application of the Act
T he o p eration  o f th ese  p ro v is io n s c lear ly  d ep en d s on  th e g eo grap h ica l loca tion  o f the  
fo re ig n  sh ip s or p erso n s in  question . W hat d o  th ey  m ean? First, 'A ustralia' is  n o t  
d efin ed . H o w ev er , s 18A  o f the Acts Interpretation Act 1901 creates a gen era l 
p resu m p tio n  that 'A ustralia' in c lu d es  C hristm as Island  and  th e  C ocos (K eeling) 
Islan d s, b u t n o t other external Territories. Section  7(1) o f the A ct, o n  the other h a n d , 
m a k es it clear that the A ct ex ten d s a lso  to the Territories o f the C oral Sea Islan d s and  
A sh m o re  and  C artier Islands.

B ein g  'in  A u stra lian  territorial w a ters' m ea n s b e in g  w ith in  th e b o u n d a ry  o f  
A u stra lia 's Territorial Sea, w h ich  e x ten d s to 12 n au tica l m iles from  the territorial 
b a se lin e  (U NC LO S: arts 3-5). B eyond  the territorial sea  is the co n tig u o u s zon e .

T he 'm igration  zo n e' is a p u rely  d o m estic  leg a l construct. Section  5 restricts th e  z o n e  
(essen tia lly ) to  an y  lan d  that is part o f  A ustra lia  (in c lu d in g  its Territories), a n d  any  
in ternal w aters in c lu d in g  th e sea  w ith in  a n y  A ustra lian  port.

6 The bringing of the asylum seekers into Australian territorial waters by the MV T am pa contrary to 
instructions may have amounted to a contravention of s 229 of the Act (North J: para 145).
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Section  5(1) o f  th e  A ct lim its  the m ea n in g  o f 'A ustralia' in  the ph rases 'enter 
A ustralia ', 'lea v e  A u stra lia ' a n d  'rem ain  in  A ustralia ' to  m ean  the m igration  zon e. 
H ow ever, s 6 m a k es it clear th at th is lim ited  m ea n in g  d o e s  n ot ex ten d  to the phrases  
'in  A ustralia ', or 'to  A ustra lia '.

For a sy lu m  se e k in g  p u r p o se s , th e  effect o f th ese  geograp h ica l zo n e s  appears to  be  
that a p reco n d itio n  for a p p ly in g  for a p rotection  v isa  is  th e  p resen ce o f the app licant 
in Australia (s 36). P resum ably , 'A ustralia ' here carries its  w id er  m ea n in g  to in c lu d e  
th e  Territories a n d  territorial w aters. H o w ev er , a p erso n 's  right to  a p p ly  for a 
protection  v isa  is  far m o re  restricted . For th is p u rp o se , 'A ustralia' carries its narrow  
m ea n in g  to  in c lu d e  o n ly  the m ig ra tio n  zo n e  (w h ich  ex c lu d es  territorial w aters). For 
n o n -c itizen s en ter in g  A u stra lia  u n la w fu lly  (w ith o u t a v isa ), the r igh t to  ap p ly  for a 
protection  v isa  d e p e n d s  o n  first b e in g  d eta in ed , either b eca u se  the p erso n  is in, or is  
seeking to enter, th e  migration zone (s 189), or b eca u se  th e  p erson  is  aboard a foreign  
sh ip  that h a s  b een  d e ta in ed  b y  v irtu e  o f s  245F an d  is  b e in g  b rou gh t in to  the  
m igration  zo n e .

In relation  to  u n la w fu l n o n -c it iz e n s  w h o  turn o u t to be refu gees, th e A ct appears to  
b e at o d d s w ith  in tern a tio n a l law . A ccord in g  to  the R efu g ee  C o n v en tio n , A ustralia  
m u st n ot ex p e l re fu g ees  from  Australia. In in ternational law , 'A ustralia' in c lu d es its  
territorial w a ters (U N C L O S: art 5). A s so o n  as a sy lu m  seek ers enter (either leg a lly  or 
illega lly ) A u stra lia 's  territoria l w a ters, w e  are o b lig ed  to  a ssess  their cla im s for 
refu gee sta tu s b efore  e x p e llin g  a n y  o f th em  (R efu gee C onvention : art 33). W hether a 
refu gee is in  th e m ig ra tio n  z o n e  or not, or is  in  d eten tio n  or not, is  im m ateria l. The 
d istin ction  b e tw e e n  a p erso n 's  b e in g  in A ustra lia  and b e in g  outside A ustra lia  m a y  be  
relevant to  our re fu g ee  o b lig a tio n s , b u t the d ifference b e tw e e n  b e in g  'in A ustralia', 
'in  A ustralian  territorial w a ters' a n d  'in  the m igration  zo n e ' is not. H ow ever , as w e  
w ill see, th e G o v ern m en t, at th e tim e o f the Tampa in c id en t, m u st h a v e  con sid ered  
th ese  d istin c tio n s to  b e ex trem ely  im p ortan t in  relation  to the a sy lu m  seekers on  
board the sh ip .

The incident
R e s c u e

O n  S u n d a y  26 A u g u s t  20 0 1 , C o a stw a tch  s ig h te d  a f ish in g  b o a t in  d is tress  
ap p rox im ately  80 n a u tica l m ile s  n o rth w est o f C hristm as Island. T he b oat w a s n ot in  
A ustralia  —  it w a s  b e y o n d  th e  c o n tig u o u s z o n e  and in  th e  ex c lu s iv e  eco n o m ic  zone.
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T he M V  Tampa, a N o r w e g ia n  co n ta in er  sh ip  w h ic h  w a s  in  the v ic in ity  o n  its  w a y  
to  S in g a p o re , r e sp o n d e d  to a call fro m  A u stra lia n  S earch  and  R e sc u e  to  ren d er  
a ss ista n ce  to  th e  d is tr e sse d  fish in g  b oat. T h e M V Tampa w a s  ca rry in g  ca rg o  a n d  a 
crew  o f  27, a n d  w a s  lic e n se d  to carry n o  m ore th a n  50 p e o p le . D e s p ite  h a v in g  
b e e n  to ld  th at th e  f ish in g  b o a t c o n ta in ed  o n ly  80 p e o p le ,  the C a p ta in  o f  th e  M V  
Tampa rescu ed  an d  to o k  on  board  a ll 438  p e o p le  fro m  the s in k in g  b o a t. S h e lter  
w a s  p r o v id e d  in  fiv e  em p ty  co n ta in ers  o n  th e  d e c k . T he C a p ta in  a sk e d  th e  
A u stra lia n  C o a st G uard  w h ere  the 're scu ees ' s h o u ld  b e  taken , b u t th e  r e p ly  w a s  
th at th e y  d id  n o t  k n ow . T he C a p ta in  th en  h e a d e d  for In d o n e s ia , b u t, w h e n  
se v e r a l re sc u e e s  th rea ten ed  to  co m m it su ic id e  if  th e y  w e r e  n o t ta k en  to  C h r is tm a s  
Is la n d , th e C a p ta in  tu rn ed  the sh ip  a ro u n d  a n d  h e a d e d  for C h r is tm a s  Is la n d . 
In d o n es ia  w a s  so m e  12 h o u rs  a w a y  fro m  th e r e sc u e  site , w h e r e a s  C h r is tm a s  
Is la n d  w a s  tw o .

G o v e r n m e n t  d e n ie s  r e s p o n s i b i l i t y  a n d  m a k e s  t h r e a t s

W h en  the M V  Tampa h ad  com e w ith in  r o u g h ly  13 n a u tica l m iles  o f C h ristm a s Is lan d , 
b u t before it h a d  en tered  A ustralian  territorial w a ters , the A u stra lian  a u th o r itie s  
req u ested  the C apta in  to  change course for In d on esia . T he authorities a c c o m p a n ie d  
the request w ith  threats o f crim inal ch arges and m a ss iv e  fines. A t th is  p o in t , th e  
o w n ers  of the M V  Tampa en g a g ed  a solicitor.

T his 'request' w a s  the first in  a series o f  a ttem p ts b y  th e  A ustralian  G o v e r n m e n t to  
a v o id  A u stra lia 's ob liga tion s under the R efu g ee  C o n v en tio n . The clear in te n tio n  w a s  
to p reven t the rescu ees (w h ich  w ere th en  th o u g h t to b e  A fg h a n  a sy lu m  seek ers) from  
en terin g  A u stra lian  territory, because, o n ce  th ey  d id  enter, A ustralia  w o u ld  h a v e  an  
ob liga tion  to a sse ss  their status and n o t to  eject a n y  th a t turned o u t to  b e  re fu g ees  
(R efugee C on ven tion : art 33(1)).

T he request a lso  sh o w e d  a clear in ten tion  to  p u sh  th e  resp on sib ility  for th e  a sy lu m -  
seek ers on to  either N o rw a y  or In d o n esia ,7 n e ith er  o f  w h ich  c lea r ly  h a d  an y  
resp on sib ility  for the rescuees. N orw ay, as th e  flag sta te  o f  the rescu in g  sh ip , w a s  n o t  
resp on sib le  for p ro v id in g  a sy lu m  to th e  rescuees. N e ith er  d id  In d o n es ia  h a v e  a 
resp o n sib ility , as w a s  c la im ed . A lth o u g h  In d o n e s ia  w a s  the sta te  in  w h o s e  
in tern a tio n a l search  a n d  rescu e  z o n e  th e  p e o p le  w e r e  fo u n d , th e  r e le v a n t

7 Mr Farmer, the Secretary of the Department of Immigration and Multicultural Affairs (DEMA) gave 
evidence that the Government's policy (determined at the highest level) was that responsibility for the 
rescuees was not with Australia but with Indonesia and Norway (statement accompanying reasons for 
judgment, V C C L  v  M I M A :  para 4).
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international la w  (International Search and R escu e  C o n v e n tio n  1979) is silen t o n  w h o  
has resp on sib ility  for th ose re scu ed .8

G o v e r n m e n t  m a k e s  f u r t h e r  r e q u e s t s  a n d  t h r e a t s

T he fo llo w in g  day, o n  27 A u g u st, th e  so licitor for the sh ip p in g  co m p a n y  sen t a fax to  
the D epartm ent o f  Im m igration  an d  M ulticu ltura l A ffa irs (D IM A ), in d ica tin g  that 
the C aptain  h ad  d eterm in ed  n o t to  g o  to In d on esia . T he M V  Tampa h a d  itse lf b eco m e  
leg a lly  un seaw orth y . It w a s o v er lo a d ed  by h u n d red s  o f p e o p le , so m e o f w h o m  w ere  
u n w e ll and m a n y  o f w h o m  w ere  agitated . T h o se  p e o p le  w e r e  a cco m m o d a ted  in  
cargo containers, w ith  in a d eq u a te  to ile t facilities. T here w a s  in su ffic ien t food , w ater  
and  m ed ica l su p p lie s  to  su sta in  th e  p assen g ers an d  crew . S a ilin g  to  In d on esia  across  
o p en  seas w o u ld , in  the C ap ta in 's v iew , ex p o se  th e  sh ip , its  crew  and p a ssen g ers  to  
p oten tia l d angers. The fax req u ested  a ssistan ce a n d /o r  in stru ctio n s in  relation  to  
discharge of the p assen g ers.

T he C aptain  co u ld  h a v e  ex p ec ted  im m ed ia te  ass ista n ce  from  A ustra lia .9 M oreover, 
u n d er in ternational law , A u stra lia  is  o b liged  to  a ss ist a sh ip  in  d istress , w h ich  is w h a t  
the M V Tampa h a d  n o w  b e c o m e .10 Instead , th e  r e sp o n se  from  'the A u stra lian  
G overnm ent at the h ig h est le v e l' (VCCL v MIMA: para 21) w a s  to  request the C apta in  
n o t to approach  C hristm as Islan d  and  to k eep  th e  sh ip  w h e r e  it w a s, at least 13.5 
n a u tica l m ile s  from  th e is la n d , o u ts id e  A u str a lia n  terr itor ia l w a ters . T he  
A dm inistrator o f C hristm as Islan d  w a s in stru cted  to  c lo se  its  port, and  to ensure that 
n o  boats a ttem p ted  to reach  th e M V Tampa. N e ith er  a ss ista n ce , nor in stru ction s  
regarding d isch a rg in g  the p a ssen g ers  w a s g iv e n .

T he instruction  to  rem ain  o u ts id e  A ustralian  w a ters, a n d  th e  c losu re o f the port, w a s  
to ensure, again , that n o  a sy lu m  seek ers co u ld  en ter  A u stra lia  or the m igration  zo n e , 
and  thereby a va il th em se lv es  o f th e  right to  a p p ly  for a p ro tec tio n  v isa .

8 See Fonteyne J cited in Forbes 2001. Fonteyne argues that Australia had primary responsibility. 
According to international practice the captain is entitled to disembark those rescued at the next 
convenient port of call (which was Christmas Island).

9 Michael White argues that, according to traditional maritime and international humanitarian law, the 
Captain of the MV T am pa  could reasonably have expected Australia immediately to relieve the ship of 
those rescued (White 2001).

10 The law of the sea suggests Australia had a clear duty to allow the T a m p a  to disembark on Christmas 
Island (Fonteyne 2002: 18).
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A t 11.30am  another fax w a s  sen t from  the M V  Tampa. It sta ted  that th e m ed ica l 
s itu a tio n  on  board w a s  critical: four p e o p le  o n  board  w ere u n co n sc io u s, o n e  had  a 
b ro k en  le g  an d  three w o m e n  w ere  pregnant. It m a d e  a further request for assistance  
a n d  sta ted  that if  the s itu a tio n  'w a s n o t a d d ressed  im m ed ia te ly  p eo p le  [w o u ld ] d ie  
sh o rtly '. The C aptain  ca lled  the R oyal F ly ing  D octor  Service, b u t that S erv ice  d id  n ot  
regard  th e s itu ation  as req u irin g  evacu ation .

G o v e r n m e n t  b r in g s  in  th e  m i l i t a r y

O n  th e  b ases b oth  of co n cern s for the sa fety  o f th e  crew  and  p a ssen g ers, a n d  the fact 
th at a ss ista n ce  h ad  n o t b een  p ro v id ed  w ith in  48 hours, the C aptain  sa iled  the M V  
Tampa in to  A ustra lian  territorial w aters, a n ch orin g  about four nautical m ile s  from  
C h ristm a s Island. W ithin  tw o  h ou rs, 45 Specia l A rm ed  S ervices (SAS) tro o p s boarded  
th e  Tampa. T hey  in v ited  th e  C aptain  to  sa il ou t o f  A ustralian  w aters w ith  th e  rescu ees  
o n  board . The C aptain  d e c lin e d  to  d o  so  on  the b a sis  that the sh ip  w a s  u n sea w o rth y  
a n d  th at it w a s  n o t le g a lly  p erm itted  to  carry th e passen gers. The SAS th en  rem ained  
o n  b o a rd , and  took  con tro l o f all m o v em en ts  o f p e o p le  to  and  from  the sh ip . C ertain  
p e o p le , in c lu d in g  the in su rer 's  rep resen tatives, th e  m ed ia , an d  la w yers w e r e  d en ied  
a ccess . A u stra lian  n a v y  v e s s e ls  w ere  sta tio n ed  nearby.

T he G o v ern m en t's  th ird  'avo id an ce' strategy  w a s  m ore extrem e. The u se  o f  arm ed  
tro o p s w a s  to ensure, th is tim e, that th e sh ip  a n d  its p assen gers d id  not c o m e  w ith in  
A u stra lia 's  migration zone. T he G o v ern m en t c lear ly  th ou gh t that this w o u ld  prevent 
a n y  o b lig a tio n s  arising  u n d er  the Migration Act. B ut the sh ip  w a s  n o w  in A ustralia; it 
c o u ld  b e  argu ed  that, if  ou r  ob lig a tio n s to  the p oten tia l refu g ees had  n o t p rev io u s ly  
arisen , th ey  su rely  h ad  b y  n o w .11

U n d e r  d o m estic  law, th e  p resen ce  o f u n la w fu l n o n -c itizen s in A u stra lian  w aters  
w o u ld  require the d e ten tio n  o f an y  su ch  p erso n  reasonably su sp ected  o f seek in g  to  
en ter  th e m igration  z o n e  (s 189(2)). O nce d eta in ed , the p erson  w o u ld  be in  
'im m ig ra tio n  d eten tion ' a n d  the righ t to  a p p ly  for a protection  v isa  co u ld  be  
in v o k e d .12 It co u ld  h a rd ly  b e argu ed  that the rescu ees w ere n ot seek in g  to  enter the  
m ig ra tio n  zo n e , or that n o  C o m m o n w ea lth  officer h ad  a reasonable su sp ic io n  of that. 
B ut th at is exactly  w h a t th e  G overn m en t arg u ed  in  the later litiga tion  (see  VCCL v 
MIMA : para 160).

11 Our obligations under art 33 of the [Refugee] Convention arose, at the latest, as soon as the boat 
carrying the asylum seekers entered Australian waters, despite the existence of the migration zone 
(Fonteyne 2001:18).

12 The applicants relied on this argument, and the one in the following paragraph in the later litigation.
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In an y  event, s 245F w o u ld  a lso  appear to operate . The p resen ce  o f a foreign  sh ip  
w ith in  A ustra lian  w a ters, w h ic h  h a d  argu ab ly  con traven ed  the A ct,13 w o u ld  
em p o w er  the C o m m o n w ea lth  to board the M V Tampa, to d eta in  th o se  on  board , and  
to  bring th em  into  the m igration  zo n e .14 A nd  a g a in , once in  d eten tio n , the rescu ees  
co u ld  ap p ly  for a sy lu m . But, o f course, s 245F o f  the A ct w a s  the last th in g  the  
G overn m en t w a n ted  to in v o k e , for o b v io u s reason s. The in g e n io u s  argum ent u se d  
b y  the G overn m en t (in the later litigation ) w a s th at they h a d  no power to d eta in  the  
sh ip  or its occu p an ts u n d er  s 245F, b ecau se that p o w e r  is co n d itio n a l on  first is su in g  
a request to  board the sh ip  u n d er  s 245B(2) (see VCCL v MIMA: para  148). There h a d  
b een  n o  request b y  a com m an d er  o f a C o m m o n w ea lth  sh ip  as required , b eca u se  the  
SA S boarded  the M V Tampa from  tw o  sm aller b o a ts , neither o f  w h ic h  w a s f ly in g  the  
en sig n  as required b y  the d efin itio n  o f a C o m m o n w ea lth  sh ip  u n d er  s 5 o f the A ct.

G o v e r n m e n t  t r i e s  t o  p a s s  l e g i s la t i o n

But if the G o vern m en t d id  n o t h a v e  the p o w er  to  board an d  d e ta in  the sh ip  u n d er  
the Migration Act, w h ere  w a s  the authority  for th e  SA S's b o a rd in g  an d  taking contro l 
o f the ship? The G o v ern m en t's  in itial an sw er to  th at w as to en a ct so m e  retrospective  
leg isla tion  to g iv e  it th e  p ow er. T he Border P rotection  B ill 2001, w h ich  w a s  
in troduced  in to  P arliam ent b y  the Prim e M inister th at ev en in g  (29 A u g u st 2001), w a s  
u n a sh a m ed ly  'Tampa specific'. It a im ed  'to p ut b e y o n d  doubt th e  d o m estic  leg a l b a sis  
for actions taken  in  relation  to  foreign  sh ip s w ith in  the territorial sea  of A ustra lia ' 
(H ancock Bills Digest 2001). It w o u ld  p erm it the u se  o f reasonab le force to d eta in  the  
sh ip  and to d irect it to be taken  o u ts id e  the Territorial Sea (ss 4-5). It w o u ld  p rev en t  
jud icia l rev iew  o f d irection s or en forcem ent a c tio n  (s 8).15 It w o u ld  p reven t v isa  
a p p lica tio n s w h ile  the d irectio n  w a s  in  force (s 9). A n d  it  w o u ld  v a lid a te , 
retrospectively, an y  action  b y  the G overn m en t in  relation to  the d eten tio n  a n d  
ejection  o f the sh ip  and  its p a ssen g ers from  A u stra lian  w aters (ss 2-5).

Early the next m orn in g  the Bill w a s rejected in  the S en ate .16 The failure o f  the  
G o v ern m en t to  v a lid a te  its  b eh a v io u r  b y  em e r g e n c y  le g is la t io n , a n d  its

13 The bringing of the asylum seekers into Australian waters against instructions may have amounted to 
a contravention under s229 of the Act.

14 These were the arguments used by the applicants before North J. They sought (among other things) an 
order for mandamus, compelling the Government to detain the asylum seekers under s 189 and to bring 
the asylum seekers into the migration zone pursuant to s 245F(9). They failed because of lack of standing.

15 Other than in the High Court in its original jurisdiction.
16 A new Act, the B o rd e r  P r o te c t io n  ( V a lid a tio n  a n d  E n fo rc e m e n t P o w e r s )  A c t  2 0 0 1  (Cth) was eventually passed 

and assented to on 27 September last year. Its provisions are not quite as draconian as the original Bill,
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u n w illin g n e ss  to  rely  o n  p o w ers a v a ila b le  to it in  the Migration Act, left o p en  the  
q u estio n  o f just w h a t p o w e r  it h ad , if  any, to  d o  w h a t it d id .

L i t i g a t i o n  c o m m e n c e s

The n ex t d a y  (31 A u g u st  2001), the V ictorian  C o u n cil o f C iv il L iberties Incorporated  
(VCCL) a n d  Mr Eric V adarlis, a so lic itor , filed  ap p lica tio n s in  the Federal C ourt o f  
A u stra lia  aga in st th e  M in ister  for Im m igration  an d  M ulticu ltural A ffairs, the  
A tto rn ey  G eneral, a n d  th e  M inister for D efen ce. A m n e sty  International L im ited  a n d  
the H u m a n  R ights a n d  Equal O p p o rtu n itie s  C o m m issio n  w ere granted  lea v e  to  
in terven e. T he a p p lica tio n s  are se t  o u t below . B riefly  th ey  so u g h t in junctions  
restra in ing  the G o v ern m en t from  a ctin g  b ey o n d  its p o w e r  in  d eta in in g  the sh ip  a n d  
e x p e llin g  it from  A u stra lia n  w aters. In the a lternative , th ey  so u g h t orders for 
m a n d a m u s to  co m p el th e  G o v ern m en t to  act accord in g  to  ob lig a tio n s arising u n d er  
the Migration Act.

T hat e v e n in g  Ju stice  N o r th  g r a n te d  an  in te r lo c u to r y  order restra in in g  th e  
resp o n d en ts, u n til th e n e x t  day, from  tak ing  step s  to rem ove the M V  Tampa from  
A u stra lian  territorial w a ters . H e ad jo u rn ed  the m atter u n til 11.00am  o n  the fo llo w in g  
m o rn in g , Saturday 1 S ep tem b er 2001.

G o v e r n m e n t  'b r ib e s '  o t h e r  c o u n tr ie s  t o  t a k e  th e  r e s p o n s i b i l i t y ?

That m o rn in g , the P r im e  M inister m a d e  an a n n o u n cem en t revea lin g  that an  
a g reem en t h ad  b een  m a d e  w ith  th e  G o v ern m en ts o f  N e w  Z ea lan d  and  N a u ru  
(H o w a rd  P ress C o n feren ce). N e w  Z ea la n d  had  agreed  to p rocess 150 o f the a sy lu m  
seek ers, a n d  N au ru  h a d  agreed  to  a cco m m o d a te  the rest, w h ile  th ey  w ere  b e in g  
p ro cessed . The a sy lu m  seekers w o u ld  be tra n s-sh ip p ed  through  a third country, 
Papua N e w  G uinea. T h is  is the a g reem en t k n o w n  as the 'Pacific so lu tion '.

A g reem en ts w ere  so u g h t  w ith  oth er co u n tries too . In d on esia  w a s approached , b u t 
refu sed  (Fry 2002: 22). A  request for E ast Tim or to  a cco m m o d a te  the a sy lu m  seek ers  
w a s a lso  refu sed . It w a s  th e d ay  o f th a t cou n try 's first e lec tion  (W ilk inson  and  M arr 
2001:15). B y October, in  relation  to  o th er  a sy lu m  seek ers, the A ustra lian  G o v ern m en t  
had  so u g h t sim ilar ag reem en ts w ith  th e g o v ern m en ts  o f  Papua N e w  G uinea, Fiji, 
K iribati, T uvalu  and P a la u  (Fry 2002: 24).

but it does retrospectively validate the Government's actions with respect to the T a m p a , and it also 
restricts judicial review with respect to those actions.
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T he a ttem p t to  transfer our re fu g ee  resp on sib ilities o n to  tin y  Pacific Island  n ation s  
(and  sim ilar ly  v u ln era b le  n ation s) raises seriou s eth ica l is su es  (Fry 2002: 25). The 
A u stra lian  G o v ern m en t took  a d van tage  o f N au ru 's d ire  econom ic (and p olitical) 
circum stan ces at th e tim e. In return for taking in  th e  a sy lu m  seekers, A ustralia  
offered  eco n o m ic  a ss istan ce  b e y o n d  that w h ich  w o u ld  n o rm a lly  be p ro v id ed .17 That 
w a s  so m eth in g  th at N au ru , as d esp erate  as it w a s, c o u ld  n o t refuse (Fiji's Daily Post, 
27 O ctober 2001: se e  Fry 2001: 26). A  m em ber o f the N a u ru a n  Parliam ent lik en ed  the  
d ea l to  p r o stitu tio n  (Fry 2001: 26). M ahendra C houdry, the leader of the Labor Party  
in  Fiji, sa id , o f  th e  offer o f  m o n e y  to Fiji, that it w a s  'tan tam ou n t to offering a bribe' 
(Fry 2001: 26).

G o v e r n m e n t  r e fu s e s  a  r e q u e s t  f r o m  th e  U N H C R

T he Prim e M in ister  rep ea ted ly  stated  that it w a s co m m u n ica tin g  w ith  relevant  
in tern ation al o fficers to  co m e to  a satisfactory so lu tio n . A pparently  the U n ited  
N a tio n s  H ig h  C o m m issio n er  for R efu gees (U N H C R ) requested  the A ustra lian  
G o v ern m en t to  p ro cess  th e rescu ees on  C hristm as Island , b u t the request w a s  refu sed  
(W hite 2001). T hat refusal w o u ld  be a breach o f art 11(1) o f the Protocol, w h ich  
requ ires p arties to  co-op erate  w ith  the O ffice o f the U N H C R  (see W hite 2001).

By the ev e n in g  o f  S u n d ay  2 Septem ber 2001, the parties (after m ediation) an n ou n ced  
an  a greem en t in  p rin cip le  that w o u ld  a llo w  the a sy lu m  seek ers (after a lm ost a w eek  
o n  board the M V  Tampa) to  b e transferred to H M A S Manoora (an am p h ib iou s troop  
sh ip  w ith  e x ten s iv e  acco m m o d a tio n  and m ed ica l facilities). The agreem ent stip u lated  
that n o n e  o f th e  rescu ees w o u ld  be required to  lea v e  H M A S Manoora un til the  
determ in ation  o f  th e  litigation  and  any  appeal. Furtherm ore, the legal status o f the  
rescu ees w a s  to  b e  p reserved  d u rin g  the agreem ent; n o  leg a l consequences relevant to  
the case w o u ld  f lo w  from  the transfer o f the p assen gers to  H M A S Manoora.

VCCL v MIM A — the case at first instance
A p p l i c a t i o n s

T he a p p lica tio n s to  th e Federal C ourt w ere as fo llow s:

(1) Mr V adarlis, so u g h t an  in junction  and order for m a n d a m u s to  a llow  h im  to g iv e  
lega l a d v ice  to  the rescuees;

(2) The V CC L a n d  M r V adarlis so u g h t an order for m a n d a m u s to  com pel (pursuant

17 The Prime Minister agreed to pay Nauru A$20 million (Williams 2001: 20).
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to  o b liga tion s u n d er  th e Migration Act) th e  resp o n d en ts to  b r in g  th e  d eta in ees  
in to  the m igration  z o n e  and  to a llo w  th em  to a p p ly  for p ro tectio n  v isa s;

(3) Both ap p lican ts so u g h t an  in junction  restra in ing  the r e sp o n d en ts  fro m  rem o v in g  
the M V Tampa from  A u stra lian  territorial w aters; an d

(4) B oth ap p lican ts so u g h t a w rit o f habeas corpus (order for re lease) to  sto p  the  
u n la w fu l d eten tio n  o f  th e d eta in ees o n  board  the M V  Tampa.

Justice N orth  d eliv ered  h is  ju d gm en t o n  11 S eptem ber 2001. H e  fo u n d  a g a in st the  
ap p lica tion s in  relation  to  c la im s (1) to (3). T he ap p lican ts su c c e e d e d  in  re la tio n  to (4) 
a n d  N orth  J ordered  the rescu ees to be re lea sed  and b ro u g h t to m a in la n d  A ustra lia .

L e g a l  a d v i c e

M r V adarlis c la im ed  that h e  w a s u n ab le  to  g iv e  lega l a d v ice  to th e  a sy lu m  seek ers  
b eca u se  the resp o n d en ts h a d  p rev en ted  h im  from  co m m u n ica tin g  w ith  th em . H e  
b a sed  h is c la im  for re lie f on  the im p lie d  co n stitu tio n a l r ig h t to  fr e e d o m  o f  
com m u n ication . The facts that n o  co m m u n ica tio n  w a s  p o ss ib le  b e tw e e n  th e  a sy lu m  
seek ers and  p erso n s o ff th e  sh ip ,18 that a ccess  to  the sh ip  w a s  restr icted , a n d  that the  
rescu ees w ere  n o t a llo w e d  to  leave  the sh ip  (excep t to  le a v e  A u stra lia n  w a ters) w ere  
n o t d isp u ted  (statem ent o f  agreed  facts VCCL v MIMA: para 35).

M r V adarlis asserted  that b o th  h e  and  th e rescu ees w ere  en titled  to  th e  im p lie d  right 
o f freed om  o f com m u n ication . N orth  J rejected  h is a rg u m en t w ith  re sp ec t to  the  
rescu ees' rights. H e referred to Cunliffe v Commonwealth of Australia in  w h ic h  it w a s  
h e ld  that the right d o es  n o t  a p p ly  d irectly  to  a liens (B rennan J: 335-6). M r V adarlis, 
o n  the other h an d , is en titled  to the im p lied  freed om  o f  p o litica l c o m m u n ic a tio n  as a 
la w y er  g iv in g  ad v ice  o n  m igration  m atters to a lien s (Cunliffe M a so n  CJ: 298-9, 
D ea n e  J: 335-7 and  341, T oohey  J: 378-9 a n d  384, and G au d ron  J: 387-9). H o w e v e r , the  
righ t d id  n o t require th e  resp on d en ts to  facilitate h is  c o m m u n ica tio n  w ith  the  
rescu ees (VCCL v MIMA: 166). A s to w h eth er  Mr V adarlis w a s  en titled  to  a n  order for 
the rem ova l o f th e resp o n d en t's  ob stacles in  the w a y  o f  h is  co m m u n ic a tin g  w ith  the  
rescu ees , N o rth  J's ten ta tive  v ie w  w a s that h e  w a s so  en titled  (VCCL v MIMA: 167). 
In th e  en d , he d id  not h a v e  to  d ec id e  th e  is su e , b eca u se  h e  ord ered  th at th e  rescu ees  
b e released .

18 He had telephoned the MV T a m p a  to give legal advice to the rescuees, but the Captain would not put 
him through to them.
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T he right o f a n y  p erso n  (w h eth er  a c itizen  or an  a lien ) to k n o w  h is  lega l rights is 
fu n d am en ta l. For the G overn m en t to  stan d  in  th e  w a y  o f that right, w h e n  the p eo p le  
co n cern ed  are a sy lu m  seekers (w h ere  their leg a l sta tu s c o u ld  m ea n  the d ifference  
b e tw e e n  life  an d  d eath ) w a s sh a m efu l. T he G o v ern m en t's  d en ia l o f  co m m u n ication  
b e tw e e n  the rescu ees and  the A u stra lian  p e o p le  is  sign ifican t in  another respect. A s  
L ynch and O 'B rien  argue, it se r v e d  to d e n y  the rescu ees their hum anity; it w a s  
ca lcu la ted  to  p rev en t the A u stra lian  p e o p le  from  co n n ectin g  w ith  th e a sy lu m  seekers  
an d  th u s e m p a th is in g  w ith  their p lig h t (L ynch a n d  O 'Brien 2001: 217-18).

O b l i g a t i o n s  u n d e r  th e  M ig r a t i o n  A c t

T he VCCL a n d  M r V adarlis co n ten d ed  that th e  re sp o n d en ts h ad  o b liga tion s, under  
ss  189 and 245F(9) o f the A ct, to  b rin g  the d e ta in e e s  in to  th e m igration  zo n e  an d  to  
a llo w  th em  to  a p p ly  for protection  v isa s. T h ey  so u g h t orders for m an d am u s to  
en force th ose o b liga tion s. The gen era l n atu re o f th ese  a rgu m en ts w a s d ea lt w ith  
earlier.19 N e ith er  argu m en t su c c e e d e d  b eca u se  the a p p lican ts lack ed  sta n d in g .20

It is  in terestin g  that th e G o v ern m en t acted  co n fid en tly  as if  th e A ct m attered  greatly  
to  th e  situation . It to o k  step s to  p rev en t th e re scu ees  co m in g  in to  territorial w aters. 
W h en  that fa iled , it to o k  m ore extrem e step s, to  p rev en t the rescu ees com in g  in to  the  
m igration  zo n e . It w a n ted  the rescu ees o u t  o f  A u stra lian  w a ters as so o n  as p ossib le . 
K n o w in g  that th e A ct m ig h t n o t a llo w  it to  d eta in  a n d  exp el th e rescu ees w ith o u t a lso  
reco g n is in g  their r igh ts, the G o v ern m en t tried  to  p a ss  leg is la tio n  to  a llo w  it to d o  so. 
W h en  that fa iled , and  the m atter cam e to  cou rt, th ey  p le a d e d  a non -statu tory  
prerogative  p o w e r  (see  b e low ). Just to  b e  o n  th e  sa fe  sid e, b efore th e  m atter cam e to  
court, the P rim e M inister h ad  a lrea d y  p r o p o se d  n e w  leg is la tio n  that w o u ld  m ake it 
all leg a l retrospectively . A ll o f th is w a s  p red ica ted  o n  the a ssu m p tio n  that th e A ct and  
its  construct o f  the m igration  z o n e , w a s  o f great s ign ifican ce.

In the end , it d id  n o t matter. T he G o v ern m en t d id  n o t rely o n  its p ro v is io n s  and  the  
ap p lican ts co u ld  n o t b ecau se th ey  lack ed  sta n d in g . The q u estio n  rem ain s w h eth er  
the A ct's m ig ra tio n  zo n e , as it w a s  then , a n d  a s it is  now , rea lly  h as any bearing  on  
A ustra lia 's leg a l ob lig a tio n s to  refu gees. D r F o n tey n e  argu es that it d o es  not. O ur  
o b liga tion s u n d er  the R efu gee C o n v en tio n , arise , at the la test, as so o n  as an a sy lu m  
seek er enters A u stra lian  territorial w aters (F o n tey n e 2002: 18). That w a s so  for the  
a sy lu m  seek ers o n  the Tampa, d e sp ite  the p u rp o rted  ex c lu s io n  o f  the territorial w aters

19 See above under the heading 'Government brings in the military'.
20 The judge relied on the High Court's decision in A u s t r a l ia n  C o n s e r v a tio n  F o u n d a tio n  In c o r p o ra te d  v  T h e  

C o m m o n w e a lth .
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from  the m igration  z o n e  (F on teyn e 2002: 18):

For a state's obligations, whether customary or treaty-based, apply to its entire territory, as 
determined by international law, and the 1982 UN Convention on the Law of the Sea 
confirms that territorial waters are an integral part of the state's territory A state, 
furthermore, cannot escape its treaty obligations by the mere expedient of passing 
incompatible legislation (Vienna Convention on tire Law of Treaties).

T he G o v ern m en t m u st su re ly  h a v e  k n o w n  this. A fter all, it to o k  step s  to  keep  the  
a sy lu m  seek ers o u t o f  A u stra lian  w aters. O n its w a y  to Port M oresby, the Tampa w a s  
rep ro v is io n ed  from  o u ts id e  the territorial w aters ab u ttin g  D a rw in  (H o w a rd  d oorstop  
in terv iew ). The P rim e M in ister  w a s  at p a in s to tell u s  that 'at n o  stage  d id  this la test  
v e sse l [the Aceng]21 22 reach A u stra lian  territorial waters ... and  as a resu lt q u estio n s o f  
ap p lica tio n  for a sy lu m  sta tu s d o  n o t arise' (H ow ard  d o o rsto p  in terv iew ). A nd  y et, 
seco n d s later, h e  to ld  u s  a b o u t h is  p la n s to excise  C hristm as Islan d  from  th e  migration 
zone so  that arrival there w o u ld  n o t b e  su ffic ien t to  fou n d  an ap p lica tio n  for a sy lu m  
(H o w a rd  d o o rsto p  in terv iew ). It is  n o t clear w h a t to  m ake o f th ese  statem ents.

P o w e r  t o  e x p e l

T he a p p lican ts so u g h t an  in ju n ction  restrain ing th e  resp o n d en ts from  rem o v in g  the  
M V  Tampa from  A u stra lian  territorial w aters. The resp o n d en ts d id  n o t rely o n  an y  
statu tory  p o w er  to d o  w h a t th ey  d id  (because the o n ly  sta tu tory  p o w er  availab le to  
th em  w a s  in  the Act: ss  189 a n d  245F). Therefore, th ey  argued  that the rem oval o f  the  
sh ip  (and  the a sy lu m  seek ers) from  A ustralian  territorial w a ters w a s  a v a lid  exercise  
o f its  prerogative pow er. T he q u estio n  for the C ourt w a s  w h eth er  su ch  a prerogative  
p o w er  ex isted . A lth o u g h  th e ap p lican t's cla im  fa iled  for a lack  o f stand ing . N o rth  J 
fo u n d  in  their favour w ith  resp ect to  the su p p o se d  p rerogative  p ow er. H e th o u g h t  
that, if  su ch  a p rerogative  p o w er  ever ex isted , it w a s ab rogated  b y  the v ery  
co m p reh en s iv e  reg im e p ro v id ed  for in  the A ct (VCCL v MIMA). I d ea l w ith  th is  
a sp ect o f  the cla im  in  m ore d eta il w h e n  d iscu ss in g  the ju d g m en t on  a p p ea l (b e low ).

O r d e r  f o r  r e le a s e

T he ap p lican ts so u g h t a w r it  o f habeas corpus22 (order for release) to  stop  th e u n la w fu l

21 The A c c n g  was another Indonesian fishing boat rescued in the days after the T am pa incident. The 
rescuees were trans-shipped to HMAS M a n o o r a  and taken to Nauru.

22 'Habeas corpus is a remedy directed to the relief of a person's detention without lawful authority' 
(Black CJ R u d d o c k  v  V a d a r lis : para 71). The modem term for it is an 'order for release'.
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d eten tio n  o f the d eta in ees o n  th e M V  Tampa. Their a p p lica tio n  su cceed ed . First, there 
w a s  n o  d o u b t that the ap p lican ts h a d  s ta n d in g  in relation  to th is claim . S econ d , the  
nature o f th e control exerc ised  b y  th e  SA S  troop s over the sh ip  w a s  such  as am o u n ted  
to  a d eten tio n  (VCCL v MIMA: p ara  17). T he resp o n d en ts co u ld  sh o w  n o  law fu l 
a u th ority  for that d eten tio n . For o b v io u s  reasons, the resp o n d en ts ch ose n o t to  rely  
o n  the p o w e r  to d eta in  the sh ip  an d  its p a ssen g ers  u n d er  ss  245B and 245F o f the Act. 
N o rth  J fo u n d  that n o  p rero g a tiv e  or o th er p o w er  for the d eten tion  ex isted . H e  
therefore ordered  that the rescu ees b e  re lea sed  and b ro u g h t to  the m ain lan d  (VCCL 
v MIMA: para 20).

Ruddock v Vadarlis — the case on appeal
T he resp o n d en ts (the M IM A  et al) a p p e a le d  to  the F ull C ourt o f  the Federal C ourt o f  
A ustralia , w h ich  heard  the a p p ea l a s  a m atter o f  urgency. The C ourt d e liv ered  
ju d g m en t o n  18 S eptem ber 2001. B y  a tw o  to  on e  m ajority, N orth  J's d ec is io n  w a s  
o vertu rn ed .

There w ere  tw o  q u estio n s  o n  a p p ea l (Ruddock v Vadarlis French J: para 162):

(1) Did the executive power of the Commonwealth authorise and support the expulsion 
of the rescuees from Australia and their detention for that purpose?

(2) If there was no such executive power, were the rescuees subject to a restraint 
attributable to the Commonwealth and amenable to h a b e a s  c o r p u s ?

E x e c u t iv e  p o w e r

It w a s im portant for the G o v ern m en t to  sh o w  it had  a n on -sta tu tory  p o w er  to  exp el 
the rescu ees and d eta in  th em  for th at p u rp o se . D id  it h a v e  a prerogative p ow er?  The 
ex ecu tiv e  p o w er  o f the C o m m o n w e a lth  d er iv es from  s 61 o f the C on stitu tion . It 
ex ten d s to 'the ex ecu tio n  an d  m a in ten a n ce  o f [the] C o n stitu tio n  and  o f the la w s o f 
the C o m m o n w ea lth ' (C o n stitu tio n  s 61), and  em braces the p rerogative p o w ers  
accorded  to  the C row n  at c o m m o n  la w  (Barton v Cth M ason  J: 498). B lackstone  
describ ed  th e  p rerogative  as 'the d iscre tio n a ry  p o w er  o f acting in  the p u b lic  g o o d  
w h ere  the p o s it iv e  la w s  are silen t' (Laker Airways Lord D enn ing: 705). T he prin cip le  
o f p arliam entary so v ere ig n ty  d ic ta te s  that a particu lar p rerogative  p o w er  m a y  be  
abrogated  b y  statu te b y  ex p ress w o r d s  or b y  n ecessa ry  im p lica tion  (Ruddock v 
Vadarlis French J: para 184).

A fter co n sid er in g  the cases, Ju stices B ea u m o n t and  French h e ld  that the E xecutive
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retained  a com m on  la w  prerogative p o w er  to ex p e l u n la w fu l a lien s (in c lu d in g  
a sy lu m  seekers) and  to  d eta in  them  for that p u rp o se . C h ief Justice Black h e ld  there  
w a s no  su ch  p o w er  (as N o r th  J had  held ). O n  their rea d in g  o f the cases, the au th ority  
for su ch  a p o w er w a s  w ea k , and, in  an y  case, if  o n e  h a d  ex is ted , it h ad  b een  
abrogated  b y  the Migration Act 1954 (Cth). Black CJ agreed  w ith  N o r th  J in  fin d in g  
that the A ct 'p rov id es for a very  co m p reh en siv e  reg im e' (Ruddock v Vadarlis: para 64). 
H e sa id , further, (para 64):

The conclusion to be drawn is that Parliament intended that in the field of exclusion, entry 
and expulsion of aliens, tire Act should operate to exclusion of any executive power 
derived otherwise than from powers conferred by Statute.

French J (w ith  w h o m  B eau m on t J agreed) th o u g h t o th erw ise , o n  th e b a sis  that the A ct 
d id  n ot ev in ce  'a clear a n d  u n a m b ig u o u s in ten tio n  to  d ep r iv e  th e  E xecu tive  o f the  
p o w er  to  preven t en try  in to  A ustralian  territorial w a ters o f  ...  n o n -c itizen s  in ten d in g  
to  land  o n  A ustralian  territory' (Ruddock v Vadarlis: para 201).

W hat is  troubling ab ou t th is d ec is ion  is  the d iscretion  it v e s ts  in  th e  ex ecu tiv e . The  
p rob lem  w a s w e ll ex p ressed  b y  Lynch a n d  O 'B rien (2001: 217):

The substantive effect of their Honours' judgment is to vest in the Government a broad 
discretion to choose when, and for whom, to invoke the operation of the Act. There 
appears to be no impediment to the Government making a policy decision to grant rights 
under the Migration Act to people of one race while detaining and expelling, under the 
imprimatur of its parallel common law prerogative, those of another.

W a s  th e r e  a  r e s t r a i n t  a m e n a b le  t o  h a b e a s  c o r p u s ?

H a v in g  fo u n d  that the G overn m en t h ad  the p o w er  n ecessa ry  to d e ta in  and  ex p el the  
a sy lu m  seekers, the habeas corpus p o in t w a s m oot. If the C o m m o n w ea lth  h ad  the  
p o w er  to  detain , there co u ld  be n o  u n la w fu l d eten tio n . H o w ev er , the is su e  o f  
w h eth er  there ever h a d  b een  a d eten tio n  am en ab le  to the w rit o f  habeas corpus w a s  
ca n v a ssed  b y  their H on ou rs. Justices B eau m on t an d  French fo u n d  there had  b een  n o  
su ch  deten tion . C h ief Justice Black, like  N orth  J, fo u n d  that there h ad .

Ju stice  F rench (w ith  w h o m  B ea u m o n t J a g r e e d ) e x p r e sse d  th e  q u e st io n  as  
w h e th e r  th ere w a s  a restra in t on  th e  fr e e d o m  o f  m o v e m e n t o f  th e  rescu ees . H e  
rejected  th e  trial ju d g e 's  v ie w  that th e  c o m b in a tio n  o f factors a m o u n te d  to  a to ta l 
restra in t o f  the re scu ees ' liberty. H e w a s  p e r su a d e d  b y  th e  id e a  th a t th e  re sc u e e 's  
m o v e m e n ts  w ere  n o t  to ta lly  restr icted . The r e sc u e e s  w e r e  free  to  g o  a n y w h e r e  
ex cep t to  A u stra lia . H a v in g  n eith er  th e  r ig h t, n or  th e  fr e e d o m  to  tra v el to
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A u stra lia , n o  re le v a n t restra in t c o u ld  b e  a ttr ib u ted  to  th e  C o m m o n w e a lth  
(paras 213-214).

Black CJ ask ed  the q u estio n  'w h eth er  th e rescu ed  p e o p le  w ere , in  a real an d  
practical sen se , d e ta in ed  b y  the C o m m o n w ea lth ' (para 77). It w a s  a rg u ed  th at the  
rescuees had  three m ea n s o f eg ress  o p e n  to  them : (1) to  le a v e  o n  th e M V  Tampa; (2) 
to  leave  w ith  any  other p erso n  p rep ared  to tak e them ; or (3) to  le a v e  p u r su a n t to  the  
N a u r u /N Z  arrangem ents (para 79). B lack CJ fo u n d  n o n e  o f  th em  c o n st itu te d  a 
reasonable m ean s o f e sca p e  (paras 80-84). P ro p o sit io n  (1) w a s  s im p ly  n o t  fea sib le . 
The C aptain  w o u ld  n ot, and  co u ld  n o t (leg a lly ), lea v e  A u stra lia n  w a te r s  w ith  the  
rescuees on  board. P ro p osition  (2) w a s  h ig h ly  u n lik e ly  from  a p ractica l p o in t  o f 
view . The rescu ees co u ld  o n ly  le a v e  b y  boat. A ccess to  th e  sh ip  b y  u n a u th o r ise d  
b o a ts w a s  s tr ic tly  c o n tr o lle d  b y  th e  S A S . T he r e sc u e e s  h a d  n o  a c c e s s  to  
co m m u n ication  w ith  p e o p le  o ff th e  sh ip . P ro p o sit io n  (3) w a s  a lso  u n reason ab le:  
'The N a u r u /N Z  arrangem ent w a s  m erely  a co n tin u a tio n  o f con tro l or c u s to d y  b y  
the appellan ts in  another form ' (para 84). B lack CJ a g reed  w ith  N o r th  J th at the  
co m b in a tio n  o f  factors r e p r e se n te d  a to ta l restraint: 'th e  G o v e r n m e n t  w a s  
com m itted  to reta in in g  control o f  th e fate o f  th e  rescu ees in  all respects' (VCCL v 
MIMA: para 17).

Retrospective legislation
O n 18 Septem ber 2001 the M IM A  in tro d u ced  the Border P rotection  (V a lid ation  an d  
Enforcem ent P ow ers) Bill 2001. It b eca m e th e  Border Protection (Validation and 
Enforcement Powers) Act 2001 o n  27 S ep tem b er 2001. T he A ct's lo n g  title  read s as 
follow s:

An Act to validate the actions of the Commonwealth and others in relation to the MV 
T a m p a  and other vessels, and to provide increased powers to protect Australia's borders, 
and for related purposes.

The effect o f it is to  m ake an y  C o m m o n w ea lth  action  tak en  b e tw e e n  27 A u g u s t  2001 
and 27 Septem ber 2001, in  relation  to th e M V  Tampa, la w fu l w h e n  it occurred  
(ss 5-6). The A ct a lso  preven ts a n y  p ro ceed in g s  (crim inal or c iv il)  b e in g  ta k en  in  an y  
court23 in respect o f  that C o m m o n w ea lth  a ctio n  (s 7).

The Bill w a s in trod u ced  in to  P arliam ent o n  th e  d a y  the Full C ourt's ju d g m e n t w a s  
han d ed  d ow n . The in escap ab le  in ference is  th at the G o v ern m en t w a s g o in g  to  seek

23 Except in the High Court under its original jurisdiction (Constitution: s 75).
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to  v a lid a te  its a c tio n s  regard less o f w h a t the d ec is io n  o f  the Full C ourt m igh t be.

Conclusion
I b e g a n  b y  s u g g e s t in g  th at th e  P rim e M in is te r 's  assertion  th at A u stra lia 's  
o b lig a tio n s  u n d er  th e  R efu g ee  C o n v en tio n  w o u ld  con tin u e  to be fu lly  m et w a s  
e ith er  in s in cere  or m ista k en . The zea l w ith  w h ich  the G overn m en t p u rsu ed  its object 
o f e n su r in g  th at n o n e  o f  the fu n d a m en ta l r igh ts w o u ld  be accorded to  the a sy lu m  
seek ers  su g g e s ts  in s in cer ity .24 The step s  taken  b y  the G overn m en t w ere  sign ificant: 
it tw ic e  m a d e  th reats, it tried  to  transfer resp o n sib ility  to  other co u n tries, it tried  to  
p a ss  em e r g e n c y  le g is la t io n , it u se d  m ilitary  force, it refused  a req u est from  the  
U N H C R , it a p p e a le d  a g a in st a F ederal C ourt d ec is io n , it u sed  sig n ifica n t p u b lic  
fu n d s  to  secu re  a g reem en ts  for o ther n a tio n s to  take th e responsib ility , and , finally , 
it p a s s e d  sp ec ia l le g is la tio n .

O n  th e  oth er  h a n d , th e  apparent con fid en ce  o f the G overnm ent in its a b ility  to a v o id  
resp o n s ib ility  for th e  a sy lu m  seek ers b y  recourse to  leg isla tion  or d iscretionary  
p o lic y  sm a ck s o f  ig n o ra n ce . O ur d u ties  to  entertain  the c la im s of a sy lu m  seekers, an d  
n o t to  e x p e l re fu g e e s  are leg a lly  b ind ing:

We unquestionably have 'mortgaged' our sovereign discretion since 1954 by taking on 
binding international obligations through ratification of the 1951 Geneva Convention on 
the Status of Refugees (Fonteyne 2001).

P erh ap s the G o v ern m en t's  p rob lem  is  neither in sin cer ity  nor ignorance sim pliciter, 
b u t rather a d e e p  jurisp ru d en tia l m isu n d ersta n d in g  o f the nature o f la w  ab ou t 
re fu g e e s . T he rh eto r ic  o f h u m a n ita r ia n ism ,25 u sed  w id e ly  in  th is  con tex t, is  
m isp la ced . A s C a th erin e  D a u v erg n e argues, w e  sh o u ld  not use h u m an itarian ism  as 
a sta n d -in  for justice: 'hu m an itarian ism  is n o t a standard  of ob liga tion , as justice  
w o u ld  b e , b u t ra th er  ch arity ' (D a u v e r g n e  1999: 620). T he d a n g er  is  th at 
h u m a n ita r ia n ism , w h ic h  'd efin es a m orality  o f b en eficen ce  and b esto w a l rather than

24 The Government admitted during the course of proceedings that 'the focus (in the handling of the MV 
T a m p a ) was on ensuring that none of the fundamental rights accorded to non-citizens under the 
M ig r a t io n  A c t  1 9 5 8  (Cth) accrued to the asylum seekers' ( V C C L  v  M I M A  Transcript of hearing 
2 September 2001: 170-1) (see Lynch and O'Brien 2001: 218).

25 The Government consistently referred to the issue in these terms: for example 'We have achieved a 
humanitarian outcome ... We are the second most generous country in the world after Canada on a per 
capita basis and that will remain' (Howard press conference 2001).
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eq u a lity  and  justice' ob scu res the lega l im p erative  o f re fu g ee  la w  (D a u v erg n e  1999: 
622). R efugee law , u n lik e  im m igration  law  generally , is a b o u t rights an d  o b lig a tio n s. 
R ights and o b lig a tio n s  are m atters o f la w  an d  justice; th ey  are n o t m atters  
for d iscretion ary  p o licy  b a sed  on  our w illin g n e ss , from  tim e to  tim e , to  be  
hum anitarian . •
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Border Protection Legislation Amendment Act 1999 (Cth)

Migration Act 1958 (Cth)

Migration Amendment (Excision from Migration Zone) Act 2001 (Cth) 

Australian Constitution

I n t e r n a t i o n a l  l e g a l  m a t e r i a l

Convention Relating to the Status of Refugees opened for signature 28 July 1951,189 
UNTS 150 (entered into force 22 April 1954)

International Convention on Maritime Search and Rescue 1979 opened for signature 
1 November 1979, Crnnd 7994 216 (entered into force 22 June 1986)



V o l u m e  8 ( 1 ) R e c e n t  d e v e l o p m e n t s 177

P rotocol R elating to  th e S ta tu s o f  R efu gees o p en ed  for sign atu re 31 January 1967, 
606 U N T S  267 (en tered  in to  force g en era lly  4 O ctober 1967 and for A ustralia  
13 D ecem ber 1973)

U n ited  N a tio n s  C o n v e n tio n  o n  th e L aw  o f the Sea 1982, (1982) 21 ILM 1261 (entered  
in to  force 16 S ep tem b er 1994)

V ienna C o n v en tio n  o n  th e  L aw  o f Treaties 1969, 1155 U N T S  331; (1969) 8 ILM 679 
(entered  in to  force 27 January 1980)
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