
V o l u m e  8 ( 1 ) A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 1

Introduction

In the 2 1 st cen tu ry , refu gee  f lo w  and  u n au th orised  p eo p le  m o v em en t p o se  a m ajor 
in tern a tio n a l ch a llen g e . M an y  d e v e lo p e d  n ation  states, in c lu d in g  A ustralia , are 
tak in g  in c r e a s in g ly  dracon ian  m easu res to  p rev en t asy lu m  seek ers from  crossin g  
their b o rd ers. T h ey  o ften  d e fen d  their action s b y  b la m in g  and d em o n is in g  refu g ees  
a n d  a sy lu m  seek ers an d  b y  fortify ing  nation a l borders in the n am e o f so v ere ig n  
rights.

T he year 2001 m ark ed  the 50th  an n iversary  o f the s ig n in g  o f the 1951 co n v en tio n  
rela tin g  to  th e  Status o f R efu gees (the C o n v en tio n ). A s o n e  of the m an y  in ternational 
a ctiv itie s  h e ld  to  co m m em o ra te  th is ev en t, a conference w a s h o sted  b y  the C entre for 
R efu g ee  R esearch , U n iv ersity  o f  N e w  S o u th  W ales (U N SW ), to  ex a m in e the  
re levan ce  o f  th e  C o n v en tio n  to  life  in  the 21st century. T he m ajority o f the articles in  
th is sp ec ia l e d it io n  o f the Australian Journal of Human Rights w ere  d ra w n  from  that 
co n feren ce. T he g u est ed itor is  D r C hristopher M cD o w ell, from  the D ep artm en t o f  
A n th ro p o lo g y , M acquarie U n iversity , NSW . C hristopher b rought to th is task  h is  
e x ten s iv e  f ie ld  exp erien ce  o f refu gee  situ a tio n s in  A frica and East Timor, and  as an  
aca d em ic  in  th e  R efu g ee  S tu d ies Program , O xford  U niversity , UK.

T he R efu g ee  C o n v en tio n  w a s  w ritten  at th e  en d  o f the secon d  w o r ld  w ar to protect 
E uropean  re fu g e e s  from  o n g o in g  p ersecu tio n  and  harm . It reco g n ised  the r ight to  
seek  a sy lu m  from  p ersecu tio n  as a fu n d am en ta l a n d  un iversa l h u m a n  right, 
en sh r in ed  in  th e U n iversa l D eclaration  o f H u m a n  R ights. Since the C o n v en tio n  w a s  
w ritten , h o w e v e r , the w o r ld  h as ch a n g ed  dram atica lly  a n d  the face o f the refu gee  h a s  
ch a n g ed  fro m  that o f a E uropean to  that o f  a lm o st ev ery  race on  earth. The p o litica l, 
soc ia l an d  eco n o m ic  forces that sh a p e  our w o r ld  h a v e  altered b ey o n d  recogn ition . 
B orders o f  n a tio n s  states h a v e  to  so m e  ex ten t co llap sed . For a large part o f  the  
w o r ld 's  p o p u la t io n  g lob a lisa tion  h as h o m o g e n ise d  th e w a y s  in  w h ich  w e  live . There 
are u n p reced en ted  m o v em en ts  o f  p e o p le  across borders, for reasons su ch  as inter  
an d  intra c o u n try  conflict, ethn ic  con flicts and  natural disaster. M any p eo p le  are 
d isp la ced  a n d  liv e  in  d a n g ero u s a n d  v u ln erab le  situ ation s w ith in  their o w n  
cou n tries. T he w o r ld  is  stru g g lin g  to dea l w ith  th ese  changes.

F ifty  y e a r s  a fter  th e  s ig n in g  o f th e  C o n v e n tio n , the U n ited  N a t io n s  H ig h  
C o m m issio n er  for R efu gees (U N H C R ) h as o v er  22 m illio n  refu gees a n d  in tern ally  
d isp la ced  p e r so n s  im der h is  protection . A d d ition a lly , there are an  estim ated  25  
m illio n  p e o p le  in  the w o r ld  d isp la ced  w ith in  their o w n  countries, w ith o u t an y  
p rotection . O v er  80 per cen t o f  th ese  refu gees and  d isp la ced  p erson s are w o m e n  a n d  
their d e p e n d e n t ch ildren . T hey are subject to  co n tin u in g  v io len ce , and  are targets o f  
rape a n d  se x u a l abuse. T hey often  liv e  in  su b stan d ard  con d ition s, w ith o u t a d eq u ate
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food  or su fficien t w ater, and  w ith  ad  h oc access to  m ed ica l serv ices a n d  education . 
They are recogn ised  as am o n g  th e m o st v u ln erab le  p e o p le  in  the w o r ld  (U N H C R  
2001).

W hen p lan n in g  for the U N S W  co n feren ce co m m en ced , it w a s  h o p e d  *hat the  
coverage o f is su es w o u ld  be tru ly  in ternational. H o w ev er , d u rin g  2001 , A ustralia 's  
treatm ent o f a sy lu m  seek ers b eca m e in ternational n e w s , ca u sin g  con troversy  b o th  
w ith in  A ustralia  and  across the w o r ld . It b ecam e a m ajor a gen d a  ite m  at events su ch  
as the U N  W orld C onference A g a in st R acism  in  D urban  A u g u st 2001 , and at the  
"Three Tracks" C o m m ittee  m eetin g  o f th e  U n ited  N a tio n s  H ig h  C o m m issio n er  for  
R efugees, G eneva , Sep tem b er 2001. It w a s  w id e ly  reported  in  th e  w o r ld  m edia. It 
w a s therefore in ev ita b le  that a m ajor fo cu s o f the con feren ce b e c a m e  that o f  
A ustralia 's refugee policy .

A b o u t 11,000 p e o p le  en ter  A u stra lia  a n n u a lly  o n  e ith er R e fu g e e  or S p ec ia l 
H um anitarian  v isa s as part o f the resettlem en t program . O thers a rrive  from  refu gee  
or refugee-like s itu a tio n s as part o f  th e F am ily  R eu n ion  Program . T h ese  entrants are 
part o f A ustralia 's a n n u a l im m ig ra tio n  in take o f a p p rox im ate ly  100,000. They are 
se lected  from  refu g ee  cam p s an d  situ a tio n s w h ere  th ey  h a v e  p r e v io u s ly  so u g h t  
asy lu m , and  are screen ed  prior to  accep ta n ce  for resettlem en t to  A u stra lia , u s in g  
criteria w h ich  are fo cu sed  m ore o n  se lec tin g  refu g ees w h o  h a v e  g o o d  in d icators for 
su ccessfu l resettlem en t than  on  h u m an itar ian  n eed  (N ation a l P o p u la tio n  C ou n cil 
1991). O nce in  A ustra lia  th ey  are g ra n ted  p erm a n en t resid en cy  sta tu s. T h is  is  the 'off
shore' refu gee  intake

O ther p e o p le  escap e  from  situ ation s o f  d an ger and  seek  a sy lu m  in  A u stra lia . Their  
experience is very  d ifferen t to  th o se  se lec ted  for resettlem en t o v e r se a s . They are 
referred to as 'onshore' a sy lu m  seekers. M an y o f th e articles in  th is c o lle c tio n  ad d ress  
A ustralia 's treatm ent o f  th ese  p eo p le .

The lead  article in  th is ed itio n  fo cu ses  on  th e repatriation  o f r e fu g e e s , w h ich  is  
regarded in tern ation ally  as an  issu e  o f  m ajor im p ortan ce. In their artic le , M cD o w ell 
and E astw ood  argue that since th e m id  1980s re fu g ee  rep atriation  h a s  b een  a 
cornerstone in  the in ternational m a n a g em en t o f forced  m igration  e m erg en c ie s . Their 
article con sid ers and  com p ares tw o  m ajor repatriation  op eration s: C a m b o d ia n  
refugees from  T hailand  in  the early  1990s; an d  East T im orese from  W est T im or in  the  
past tw o  years. A  k ey  e lem en t o f th ese  op era tio n s w a s  th e  role o f th e  U N  in  a ssu m in g  
som e or all o f the so v ere ig n  p o w e r s  o f  the tw o  sta tes em erg in g  o u t  o f  conflict. T he 
authors exam in e the im p lica tio n s o f th e  U N 's  d u a l resp o n sib ility  to  act b o th  as the  
architect and  ex ecu tiv e  o f state b u ild in g , w h ile  at th e  sam e tim e  h a v in g  prim ary  
resp on sib ility  for the p rotection  a n d  rein tegration  o f refu gees. T he ar tic le  fin d s that
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w h a t are e ffec tiv e ly  p o litica lly -d r iv en  rep atr ia tion  stra teg ies  often  fail to  protect 
refu gee  r igh ts, an d  lim it th e  lik e lih o o d  o f  su c c e ss fu l rein tegration  and liv e lih o o d  re
esta b lish m en t o n  return 'h om e'.

R en zah o tak es u s  to the rea lities  o f th e  re fu g ee  situ a tio n , w ith  a focu s o n  fo o d  
secu rity  as a h u m a n  right. T he h u m a n  r ig h t to ad eq u a te  a n d  n u tritiou s fo o d  in  
refu g ee  se ttin g s  im p lies  that ev e r y  re fu g ee  h a s p h y s ic a l a n d  econ om ic a ccess to  
su ffic ien t fo o d  to  p r o v id e  th e  n ec e ssa r y  n u tr ien ts  for e ffectiv e  p h y sica l a n d  
p h y sio lo g ica l fu n ction s a n d  a c h iev e  w e ll  b e in g . H e  argu es that there are m a n y  
g ro u n d s for b e lie v in g  that th e current h u m a n ita r ia n  resp o n ses  to d isasters m ore  
often  v io la te  th a n  respect th e h u m a n  righ t to  a d eq u a te  a n d  n u tritiou s food .

U richer d is c u sse s  h o w  G erm an y  is  a d d ress in g  the is su e  o f  a sy lu m  seekers. G erm an y  
p ro v id es  an  illu stra tion  o f the d y n a m ics  o f  a sy lu m  p o lic ie s  a n d  p o litics in  a cou n try  
that u n til recen tly  h a s n ot h a d  an  officia l im m ig ra tio n  program . The article d isc u sse s  
the n o tio n  o f a sy lu m  as a h u m a n  righ t th at is  en sh r in ed  in  th e G erm an con stitu tion . 
In its o rig in a l form , the G erm an  a sy lu m  sy s te m  gran ted  a n y b o d y  access to  the  
refu g ee  sta tu s d eterm in ation  p rocess . O n  th e  b a ck g ro u n d  o f the m a ssiv e  in f lo w  o f  
a sy lu m  seek ers in  the 1980s a n d  1990s, a c o n stitu tio n a l a m en d m en t w a s p a sse d  in  
1993. It in c lu d e d  the tw o  cen tra l c la u ses reg a rd in g  'safe th ird  countries' and  'safe  
cou n tr ies o f o r ig in ' and h a s se v e r e ly  restr icted  a ccess  to  the a sy lu m  system .

T his le a d s  in to  th e articles w h ic h  fo cu s  o n  A u stra lia . T h ey  are o n  the w h o le  critical o f  
th e  cu rren t A u stra lia n  r e sp o n s e  a n d  p r o v id e  a ra n g e  o f a n a ly se s  a n d  
reco m m en d a tio n s for future d irection s. B a iley  arg u es for 'a m ore b alanced  ap p roach  
to  refu g ee  p o lic y  b y  a d o p tin g  a m ore id ea lis t ic  in terp retation  o f 'national interest'. 
W h ile  ev ery  sta te  h as the r igh t to  contro l its  b ord ers, the presen t A ustralian  p o lic y  o f  
d eterrin g  a sy lu m  seekers is  s im p ly  sh iftin g  th e  b u rd en  to  other states and  in creasin g  
the w o r ld w id e  refu gee p rob lem . By u p h o ld in g  th e h u m a n  righ ts o f a sy lu m  seek ers  
an d  r e sp e c tin g  its in tern a tio n a l o b lig a tio n s , A u stra lia  can  con tr ib u te  to  th e  
d e v e lo p m e n t o f  the in tern ation al co m m u n ity , an d  stren g th en  its o w n  p o sitio n  as a 
so v ere ig n  state. P ossib le  a ltern a tiv es to  m a n d a to ry  d eten tio n  are p resen ted  b y  
A lexan d er  N ich o la s , w h o  starts w ith  the c o n ten tio n , shared  b y  m ost h u m an  righ ts  
a d v o ca tes , that in  its treatm ent o f a sy lu m  seek ers , A ustra lia  is  co n traven in g  h u m a n  
righ ts law.

Taylor p o se s  q u estio n s  ab ou t w h e th e r  A u stra lia 's  current resp o n se  to a sy lu m  seek ers  
is  in  fact in  c o m p ly in g  w ith  h u m a n  r igh ts co n v en tio n s . She argues: 'A ustralia  h a s  
u n d ertak en  n o n -re fo u lem en t o b lig a tio n s  u n d er  th e  R efu g ees C on ven tion , CAT an d  
the ICCPR. H o w ev er , A u stra lia 's in terp reta tion s o f  its  n o n -refo u lem en t ob lig a tio n s  
are so  narrow , a n d  its la w  and  p o lic y  a llo w in g  v isa  refu sa ls o n  b a d  character g ro u n d s
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is  so  sw eep in g , as to  create a real p o ss ib ility  that A ustra lia  m ay  return so m e a sy lu m  
seek ers to their countries o f  orig in  in  breach o f its in tern ation al o b lig a t io n s / U sin g  a 
recent case, H unter ex p lo res the con cep t o f  g en d er  in  relation  to  th e refu gee  
co n v en tio n , and  h o w  w e ll  A ustralia  resp o n d s to a sy lu m  cla im s b a se d  on  gen d er  
con sid eration s. She refers to  the Khawar case, w h ere  the H ig h  C ourt o f  A ustralia  
d e c id ed  that a failure b y  th e  applicant's state to  protect her from  d o m estic  v io len ce  
w a s  su ffic ien t to  m eet the requirem ents o f the d efin itio n  o f a refu gee. It w a s  d ec is io n s  
su c h  as th is  that p r o m p te d  the in tro d u ctio n  o f  le g is la t io n  to  n arrow  th e  
in terpretation  o f the d efin itio n  in  A ustralian  courts a n d  tribunals. H u n ter  illustrates  
that th is interpretation  is  in  lin e  w ith  in ternational practice, and  the in ten tio n s of th e  
R efu g ee  C o n v en tio n  d efin itio n 's  drafters. T he article  a lso  sh o w s  th at the n e w  
leg is la tio n  is lik e ly  to d iscrim in ate  against g en d er-rela ted  refu gee c la im s.

T he article b y  Tascon ex a m in es h o w  refu gee  p o licy  h a s  d e v e lo p e d  in  the current 
c lim a te  o f fear and  un certa in ty  about our n ation al identity . Tascon d isc u sse s  h o w  
refu g ees and a sy lu m  seek ers w ith in  A ustralia  h a v e  tr iggered  a n x ie t ie s  that h a v e  
b een  translated  in to  p o lic ie s  and  practices that a c tiv e ly  eject, co n ta in  and p lace  
refu g ees in  lim bo. The article considers the reasons for th is treatm ent, starting  at the  
p o in t w h ere the d isco u rse  o f national borders h a s co m e to im p a ct h ea v ily  o n  
refu gees.

S tra tto n  a n d  M cC a n n  p r o v id e  an  in te r e s t in g  o p in io n  p ie c e  o n  recen t  
d e v e lo p m e n ts  in  A u stra lia n  p o licy  an d  le g is la t io n  a s it re lates to  a sy lu m  seek ers  
a n d  re fu g ees . T h ey  e x a m in e  the ev en ts  su rro u n d in g  th e  rescu e  o f  A fg h a n  a sy lu m  
se ek ers  b y  th e M V  Tampa n ear C hristm as Is la n d  la st y ea r  an d  the le g is la t io n  w h ic h  
w a s  in tro d u ced  in  r e sp o n se  to  that ev en t. T he case  n o te  b y  F eld  a lso  e x a m in e s  th is  
in c id en t. It lo o k s  at th o se  ev en ts  ( in c lu d in g  the l it ig a tio n  th at fo l lo w e d  th em ) 
a g a in s t the b a ck g ro u n d  o f  d o m estic  a n d  in tern a tio n a l law . It q u e s t io n s  th e  
s in cer ity  o f th e  A u stra lia n  G o v ern m en t's  c la im  th r o u g h o u t th e  e v e n ts  a n d  th e  
su b se q u e n t lit ig a tio n  to  b e  seek in g  fu lly  to  m ee t A u stra lia 's  le g a l o b lig a tio n s  to  
refu g ees .

C onclusion

T he a n sw ers to the p ro b lem s p o sed  b y  th e increasing  flo w  o f re fu g e e s , a sy lu m  
seek ers and  u n a u th o rised  p eo p le  m o v em en t are in cred ib ly  co m p lex . T h ey  in v o lv e  
exam in ation  o f the root ca u ses o f refu gee flow , o f th e w a y  that a id  is  p r o v id e d  in  
situ a tio n s o f refuge, o f th e  process o f settlem en t an d  resettlem en t a n d  th e  serv ices  
p r o v id e d  to  r e fu g e e s  to  a ss is t  th em  in  th e se  p r o c e sse s . It in v o lv e s  an  
a ck n o w led g em en t that 80 per cent o f refu g ees are w o m e n  a n d  ch ild ren  a n d  th ey  
h a v e  sp ecia l n eed s.
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It a lso  requires a th o ro u g h  exa m in a tio n  o f the w a y  in  w h ich  th e  m em b er sta tes o f  th e  
U n ited  N ation s d efin e  an d  interpret the R efu g ee  C o n v en tio n . M a n y  exp erts a rg u e  for  
the in troduction  o f m ech a n ism s to en su re accountability , su ch  as an  O p tio n a l  
Protocol to the R efu gee C o n v en tio n , or the a p p o in tm en t o f a S p ecia l R ap p orteu r o n  
R efu gees answ erab le to the H u m a n  R ights C o m m ission er, to  en su re that in  th e  
future, standards are set, and  rep ortin g  p ro cesse s  are in  p lace. It is a c k n o w le d g e d  
that n ew  p ro v is io n s h a v e  to be m a d e  for the ten s o f m illio n s o f  p e o p le  d isp la c e d  b y  
econ om ic and en v iron m en ta l factors. U n til th ese  is su es  are a d d ressed , re fu g ee  f lo w  
w ill increase, nation  sta tes w ill p u t in  p la ce  in crea sin g ly  d racon ian  m ea su res  to  
d efen d  their borders w ith  u n fo rseen  lo n g  term  co n seq u en ces , an d  p e o p le  sm u g g lin g  
w ill flourish. +

D r E ileen  P ittaw ay
Director, C entre for R efu gee  R esearch, U N S W  
June 2002
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