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The W orking Party on  the U se o f C an n ab is for M edica l P u rp oses (N SW ) released  its 
final report in  A u g u st 2000. It reco m m en d ed  that the N SW  G o v ern m en t b eg in  lo n g  
term  research  and d ev e lo p m en t o f m arijuana for m ed ica l u se .

The report co n clu d ed  that in the short term, p eo p le  w h o  require m arijuana for 
m edica l treatm ent sh ou ld  be protected  from  crim inal prosecution . C u ltiva tion  of 
m arijuana b y  carers w a s also an tic ipated , w here a p erso n  benefits from  the u se  of 
m edica l m arijuana but is unable to cu ltiva te  it for h im  or herself. It w a s a ck n o w led g ed  
that sm o k in g  m arijuana m ay not b e  the m ost desirab le m eth od  to b en efit m ed ica lly  
from m arijuana, so  longer term  research and d ev e lo p m en t w as reco m m en d ed  to 
determ in e safe m eth o d s o f a d m in ister in g  the m ed ica l properties o f cannabis.

T hese reco m m en d a tio n s accord w ith  reform s in oth er  countries to  p erm it the 
cu ltiv a tio n  and  p o sse ss io n  o f m arijuana by  in d iv id u a ls  u s in g  it for m ed ica l 
p u r p o se s .* 1 T hey a lso  con form  w ith  in ternational o b lig a tio n s. U n ited  N a tio n s  
co n v en tio n s, to w h ich  A ustralia  is a party, recogn ise that certain illicit d ru g s m ay  be  
u sefu l for restricted  m ed ica l p u r p o se s  and sp ecifica lly  n ote  the m ed ic in a l u se  of 
can n ab is .2

The N S W  W orking Party report referred to sp ecific  co n d itio n s  for w h ic h  m arijuana  
is accep ted  as b e in g  m ed ica lly  b en efic ia l and reco m m en d ed  that p eo p le  w ith  those  
co n d itio n s sh o u ld  be en titled  to co m p a ssio n a te  protection . T hese in c lu d e  A ID S and  
cancer related  w a stin g , effects o f chem otherapy, n eu ro lo g ica l d isorders and  pain  not 
re lieved  by  co n v en tio n a l a n a lgesics. T he report referred o n ly  to case stu d y  ev id en ce  
that m arijuana w a s effective  in  con tro llin g  ep ilep tic  se izu res.

* Former Principal Solicitor, NSW Disability Discrimination Legal Centre Inc.

1 A number of states in the US have legalised marijuana for medicinal use despite the fact that it conflicts 

with federal law, including California, Oregon, Alaska and Hawaii. The Netherlands Government 

announced an intention to create an Office on Medicinal Cannabis in 2001.

2 Single Convention on Narcotic Drugs, 1961; Convention on Psychotropic Substances, 1971; United Nations 

Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988.
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The C anad ian  G o v ern m en t has taken m ore su b sta n tiv e  step s  tow ards a llo w in g  
m arijuana for m ed icin a l u se . It has recently en acted  reg u la tio n s that p ro v id e  access  
to m arijuana for ser io u sly  ill C anadians, a u th orisin g  p o sse ss io n  and cu ltiv a tio n  of 
m arijuana for m ed ical p u rp o ses .3 T hese la w s w ere  m ade in  resp o n se  to the O ntario  
C ourt o f A p p ea l d ec is io n  in  R v Parker. The case in v o lv e d  an  ap p ea l b y  the C row n  of 
the first in stance d ec is io n  in  the O ntario C ourt o f  Justice. T he C row n  argu ed  that the  
trial ju d g e  erred in  fin d in g  that the crim inal p roh ib ition  o f m arijuana w a s overbroad  
and u n con stitu tion a l.

C rim inal prosecution of M r Parker
The case began as a crim inal prosecution of Terrance Parker, w h o  has epilepsy. E pilepsy  
is a disorder that disturbs a person's electrical brain activity thereby causing seizures. Mr 
Parker found that using marijuana w as the m ost effective treatm ent to prevent h is seizures. 
H e adm itted  to grow ing  and sm oking marijuana as w ell as g iv in g  sm all am ounts to 
other p eo p le  w h o  he k n ew  required it for their m edical condition . H e w as charged with:

(a) cu ltiv a tin g  a narcotic (C annabis M arijuana) contrary to s 6(1) of the Narcotic 
Control Act 1985 (RSC, c N - l)  (N CA );

(b) u n la w fu lly  p o sse ss in g  for the p u rp o se  o f trafficking a narcotic (C annabis  
M arijuana) contrary to s 4 o f the N CA ;

(c) u n la w fu lly  p o sse ss in g  a controlled  su b stan ce (C annabis M arijuana) contrary to 
s 4 o f the Controlled Drugs and Substances Act 1996 (SC, c l9 )  (C D SA ).4

In the O ntario Court o f Justice, Sheppard  J a ccep ted  Mr P arker's ev id en ce  that 
sm o k in g  m arijuana w a s the m ost k n o w n  effective  treatm ent (w h en  com b in ed  w ith  
h is prescribed  drugs) that gen erally  e lim in ated  the sy m p to m s of h is ep ilep sy . Mr 
Parker g a v e  ev id en ce  that h e had exp erienced  n o  grand m al se izu res w h en  he  
sm o k ed  regularly and that if he cou ld  feel a se izu re co m in g  on , sm o k in g  m arijuana  
w o u ld  a llev iate  it w ith in  m inutes. H e also testified  that if h e  ceased  sm ok in g  
m arijuana, the se izu res w o u ld  b eg in  again  regularly w ith in  d ays.

The circum stances o f the case w ere not in d isp u te . M r Parker a d m itted  to the  
crim in al charges. H o w ev er , Mr Parker argued  that th ese  crim inal p ro v is io n s  
in fr in ged  h is con stitu tion a l rights u n d er the Canadian Charter of Rights and Freedoms. 
If su ccessfu l in  h is a rgu m en t, the C ourt w o u ld  either strike d o w n  the crim inal 
m arijuana p rov ision s or read in an  exem p tion  a llo w in g  the u se  of m arijuana for

3 Marihuana Medical Access Regulations 2001.

4 The Narcotic Control Act 1985 was repealed and replaced by the Controlled Drugs and Substances Act 1996.
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m edical p u rp oses. Mr Parker w o u ld  then  be protected  from  crim inal pen alties.

The trafficking charge w a s n ot co n sid ered  in the ap p ea l and  it d id  n o t relate to the  
con stitu tion a l issu es.

Evidence of the m edical properties of m arijuana
In 1987, Mr Parker's physician  ad v ised  that the s id e  effects o f h is prescription  
m edications were so  severe that h igher dosages cou ld  not be u sed . H is physician  
advised  h im  to regularly use  m arijuana in conjunction w ith  h is prescription  m edicine to 
control h is  seizures. W hile the physician  w as entitled  to m ake su ch  recom m endation, 
there is no  legally  available m arijuana in Canada that M r Parker co u ld  obtain.

The active in gred ien ts in m arijuana are called  can n ab in oid s. T he m ain  in gred ien t in  
m arijuana, w h ich  g iv es  it the p sy ch o a ctiv e  effect, is tetrah yd rocan n ab in o l (THC). A  
syn th etic  form  of TH C is availab le in  N orth  A m erica  b y  p rescr ip tion .5

A sid e  from  THC, it is b e liev ed  that other ca n n ab in o id s m a y  h a v e  an ti-seizure  
p ro p erties. C an n ab id io l (CBD) is  th o u g h t to be o n e  o f th e  m o st p ro m isin g  
ca n n ab in o id s w ith  a n ti-con vu lsan t properties (Z im m er & M organ  1997: 17). CBD  
d o es n o t h a v e  a p sy ch o a ctiv e  s id e  effect and is not ava ilab le  by prescrip tion .

There is a d istinction  b etw een  the beneficia l properties o f T H C  and CBD. The 
ev id en ce  sh o w ed  that Mr Parker's con d ition  appeared  to b en efit from  the CBD  
rather than  THC. Synthetic THC (M arinol) w a s in effective  for M r Parker. S m ok in g  
m arijuana w a s the on ly  w a y  that C BD  cou ld  be ad m in istered .

C onventional m edication or m edical m arijuana
Studies presented to the Court su ggested  that cannabinoids increase the effectiveness of 
conventional m edication used  to treat epilepsy, but are n ot a replacem ent for those drugs.

Mr Parker's conventional m ed ica tio n  in clu d ed  P h en y to in  (D ilan tin ) and  P rim idone  
(M ysoline), w h ich  are com m on  d ru g s used  to treat ep ilepsy . T he s id e  effects o f 
D ilantin  include d ro w sin ess, gu m  p rob lem s, brain and  liver d a m a g e. M ain ta in ing  
the prescribed d o sa g e  is particularly im portant, as an o v er -d o sa g e  co u ld  be toxic and  
a su d d en  w ith d raw al sim ilarly d an gerou s. Mr P arker's p h y sic ia n  testified  that

5 Dronabinol (synthetic THC) is known by the trade name Marinol. Synthetic THC is not available in 

Australia.
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con tro llin g  Mr Parker's se izu res w as b est ach iev ed  th rou gh  a com b in ation  of 
co n v en tio n a l m ed ica tio n s and  sm o k in g  m arijuana.

The h a rm s assoc ia ted  w ith  the u se  of m arijuana for m ed ic in a l p u rp oses m u st be 
w e ig h e d  aga in st h arm fu l effects o f con ven tion a l m ed ica tio n . Sm oking m arijuana is 
co n sid ered  an inexact m eth o d  o f d isp en sin g  CBD or T H C  to the body. H ow ever , it 
m ay b e  b en efic ia l in acute situ a tio n s b ecau se it can be ab sorb ed  in the b lood stream  
m ore q u ick ly  than  a sy n th etic  v ersio n  (Z im m er & M organ  1997: 18).

The C ou rt fo u n d  that w h ile  sm o k in g  m arijuana is a lso  h arm fu l to the lu n gs, it is 
th o u g h t that m ed ic in a l u sers sm ok e m uch  less than  an a verage  cigarette sm oker. 
M arijuana users m ay therefore not suffer as m u ch  p u lm o n a ry  harm  as tobacco  
sm o k ers.6 O n the other hand , m arijuana sm ok e p ro v id es m ore than tw ice the am ou n t  
of tar a n d  five  tim es the a m o u n t o f carbon m o n o x id e  to the lu n gs (G rinspoon  & 
Bakalar 1997: 250).

T he C o u rt o f A p p ea l a ccep ted  that on  the b asis o f the k n o w n  ev id en ce , the b en efits  
o f m e d ic a l m arijuana u se  o u tw e ig h  the h arm s a sso c ia ted  w ith  sm o k in g  m arijuana. 
R o sen b erg  JA w a s carefu l to  n o te  that n o  concrete  c o n c lu s io n  about the h arm fu l 
effects  o f  m arijuana co u ld  b e  reached  on  the e v id e n c e . H o w ev er , courts w ere  
ty p ic a lly  requ ired  to m ak e d e c is io n s  on  the a v a ila b le  k n o w le d g e  at the tim e. H e  
sta ted  that:

sc ie n tis ts  can  c o n tin u e  to s tu d y  a p rob lem  u n til it is r e so lv e d  ... T h e fact that o n  the current 

sta te  o f  the research  n o  su ch  n eg a tiv e  c o n c lu sio n  [on th e  h a rm fu l effects o f m arijuana] can  

b e rea ch ed  is n o t a s ta tem en t for sc ien tis ts  that there is n o  harm , o n ly  that m ore stu d ie s  m ay  

h a v e  to b e d o n e . Trial ju d g e s  d o  n o t h a v e  that luxury. T h ey  are required  to reach a 

c o n c lu s io n  on  the b a sis  o f the record p la ced  b efore th em  b y  the parties.

Issues on appeal — breaching the C harter
Mr Parker so u g h t a d eclaration  that the crim inal p ro v is io n s  under w h ich  h e  w as  
ch arged  w ere overbroad  and  u n con stitu tion a l as th ey  relate to an in d iv id u a l w h o  
h ad  a p erso n a l m ed ica l n ecess ity  for u sin g  m arijuana. H is case  d ep en d ed  u p o n  the 
in terpretation  and ap p lica tion  o f s 7 o f the Canadian Charter of Rights and Freedoms.

6 The court stated that cases of lung cancer or emphysema in marijuana only smokers are rare or 

unreported. However, the Working Party on the Use of Cannabis for Medical Purposes in New South 

Wales provided a more detailed report of the harmful effects of cannabis smoking, noting for example, 

that cannabis smokers use unfiltered cigarettes, increasing potential pulmonary damage (at 7.5.2).
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Section  7 states 'ev ery o n e  has the r ight to  life, liberty and  security  o f the p erso n  and  
the right not to b e d ep riv ed  thereof ex cep t in accordance w ith  the p r in cip les  of 
fu n d am en ta l justice'.

Security o f  the person

Each part of s 7 w a s considered separately. R osenberg JA (C atzm an and Charron J] 
concurring) based his judgm ent p redom inantly  on  the violation  of security of the person.

The C ourt accepted  that Mr Parker's ep ilep sy  cou ld  be life threatening if h is se izures  
w ere not properly controlled. A sid e  from  the very  real physical consequences, 
Mr Parker w o u ld  a lso  be liv ing  w ith  the constant fear and  anxiety that he m ay  h ave  a 
seizure. A s a result, the marijuana proh ib ition  interferes w ith  h is health  and  therefore 
his security interest.

R osenberg JA referred to the ju d g m en ts in  R v Morgentaler. Morgentaler's case w a s the  
landm ark ju d g m en t by  the Sup rem e C ourt of C anada in w h ich  C anada's abortion  
la w s w ere struck d o w n  for v io la tin g  the con stitu tion a l protection  con ta in ed  in  s 7 of 
the Charter. B eetz J, in  Morgentaler s ta ted  that secu rity  o f the person  'm u st in c lu d e  a 
right to access to m ed ica l treatm ent for a con d ition  rep resenting  a d an ger to life  or 
health  w ith o u t fear o f crim inal san ction '.

R osenberg JA d rew  a clear parallel w ith  Mr Parker's case, c iting Morgentaler as 
authority. H e agreed  that:

If an A ct o f  P arliam en t forces a p erso n  w h o s e  life or h ea lth  is  in  d a n g er  to c h o o se  b e tw een ,  

on  the o n e  h an d , th e co m m issio n  o f  a cr im e  to o b ta in  e ffe c tiv e  and  tim ely  m ed ica l treatm en t  

and , o n  the o th er h a n d , in a d eq u a te  trea tm en t or n o  trea tm en t at all, the right to secu r ity  o f  

the p erson  h as b een  v io la ted .

In Mr Parker's situation , the cr im in a lisa tion  of m arijuana u se  forced h im  to ch o o se  
b etw een  u sin g  an illega l substance to ob ta in  effective  m ed ica l treatm ent and  fearing  
for h is health . R osenberg JA stated  that the 'p roh ib ition  tells Parker that h e  cannot 
undertake a gen era lly  safe m ed ica l treatm ent that m ig h t be o f clear b en efit to  h im '.

W ithout access to reasonably  required  m ed ica l treatm ent, a p erson 's secu rity  of 
health  and life is jeopard ised . The secu rity  of a p erso n  is d ep riv ed  if h e  or she is 
threatened w ith  crim inal san ction  in  a ttem p tin g  to secu re their health , p articu larly  if 
he or she is im p riso n ed . Like Morgentaler's case, s 7 protects the right to m ake choices  
concern ing  o n e's  o w n  b o d y  and  contro l over o n e 's  p h ysica l and p sy ch o lo g ica l 
in tegrity  free from  interference b y  crim inal p roh ib ition .
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L iberty

R osen b erg  JA co n sid ered  that Mr P arker's liberty  w a s d ep r iv ed  in  tw o  w a y s. First, 
M r P arker's liberty  w a s in fr in ged  b y  being  subject to crim in al p ro secu tio n  and  
p o ss ib le  incarceration . It w a s  clear that incarceration  w o u ld  h a v e  a particu larly  
ser io u s effect o n  Mr P arker's co n d itio n  as he w o u ld  be p rev en ted  from  o b ta in in g  
effec tiv e  treatm ent to contro l h is  se izures. H o w ev er , R osen b erg  JA n oted  that 
incarceration  in  itse lf w a s a d ep r iv a tio n  of liberty, regard less o f the particular  
im p act on  M r Parker. Further, the threat to secu rity  o f the p erso n  d isc u sse d  a b o v e  
a m o u n ted  to a ser io u s d ep r iv a tio n  o f liberty.

S econd , 'liberty in c lu d es  a d egree  o f personal a u to n o m y  over fu n d a m en ta l p ersonal 
d ecis io n s'. M r Parker w a s asserting  m ore than a preference for m arijuana in the  
circum stances. H e p resen ted  su ffic ien t ev id en ce  to sh o w  that sm o k in g  m arijuana  
w a s a reasonab le m ed ica l d ec is io n , in  v ie w  of th e hea lth  im p lica tio n s and  the lack of 
viab le  a lternative therap ies. H e a lso  h ad  h is p h y sic ia n 's  approval.

R osenberg  JA stated  that 'to in trude into that d ec is io n  m ak in g  process through the  
threat o f crim inal p ro secu tio n  is a ser io u s d ep rivation  o f liberty'.

Principles of fundam ental justice
T he term s o f s 7 p r o v id e  th at the r ig h t to lib erty  and  secu r ity  o f the p erso n  m u st  
b e e v a lu a te d  in  lig h t o f the p r in c ip le s  o f fu n d a m en ta l ju stice . D ep r iv a tio n  o f an  
in d iv id u a l r igh t m a y  be ju stif ied  in  crim inal la w  by p ro tec tin g  a so c ieta l (state) 
in terest. T he C ro w n  a rg u ed  that th e o b jectiv es o f the m arijuana p ro h ib itio n  w ere  
to p rev en t the h arm s a sso c ia ted  w ith  sm o k in g  m arijuana, in c lu d in g  harm  to  
h u m a n  h ea lth  an d  th e  n ecessa ry  co n tro l of the d o m estic  a n d  in tern a tio n a l illeg a l 
d ru g  trade.

The C ourt rev iew ed  case law  w h ere  the crim inal law  in tersects w ith  m edical 
treatm ent and id en tified  five  p r in cip les o f fu n d am en ta l ju stice .7

1. T he p rin cip les o f fu n d am en ta l justice are breached  w h ere  the d ep rivation  of the  
righ t in  q u estio n  d o es little  or n o th in g  to en h an ce the state's interest.

2. A  b lan k et proh ib ition  w ill be co n sid ered  arbitrary or unfair a n d  thus in  breach of 
the prin cip les o f fu n d am en ta l ju stice  if it is unrelated  to the state's interest in  
en a ctin g  the p roh ib ition , and if it lacks a fo u n d a tio n  in  the lega l tradition and  
so c ieta l b e lie fs that are sa id  to be represented  by the proh ib ition .

7 Rosenberg J A noted that this was not an exhaustive list.
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3. The a b sen ce  o f a clear leg a l stan d ard  m ay  co n tr ib u te  to a v io la t io n  of 
fu n d am en ta l justice.

4. If a statu tory  defence contains so  m an y  p o ten tia l barriers to its o w n  op eration  
that the d efen ce  it creates w ill in  m an y  c ircum stan ces be practically  u n a v a ila b le  
to p erso n s w h o  prim a facie q u a lify  for the d efen ce , it w ill be fo u n d  to v io la te  the  
p rin cip les o f fundam enta l justice.

5. A n a d m in istra tive  structure m a d e  u p  of u n n ecessa ry  rules, w h ich  resu lt in  an  
a d d ition a l risk  to the hea lth  o f the person, is m a n ifestly  unfair and  d o e s  not  
conform  to the princip les of fu n d am en ta l justice.

W hen the state interest is w e ig h ed  again st the p erson a l in terest o f M r Parker, a 
blanket p roh ib ition  on p o sse ss io n  and  cu ltiva tion  o f m arijuana, w ith o u t an  ex cep tio n  
for m ed ica l u se  'd oes little or n o th in g  to enh an ce the state interest'. If the state's  
interest in  prohib iting m arijuana in c lu d es  p rev en tin g  a user from  h ea lth  related  
harm s asso c ia ted  w ith  m arijuana u se , it is irrational to  d ep riv e  a p erson  o f the drug  
w h en  h e  or she requires it to m ain ta in  their health .

R o sen b erg  JA a lso  referred to c o m m o n  la w  d o c tr in e s  that su p p o r te d  se lf-  
d eterm in ation  in  relation to m ed ica l care. P rincip les su ch  as in form ed  co n sen t and  
sanctity  o f life, as w ell as co m m o n ly  h eld  societa l b e lie fs  about m ed ica l treatm ent 
su g g est that a broad crim inal proh ib ition  that p rev en ts access to necessary  m ed ic in e  
is not co n sisten t w ith  fu ndam enta l justice.

The C row n  argued  that the p r in cip les of fu n d a m en ta l justice are n ot breached  
b eca u se  Controlled Drugs and Substances Act 1996 (C D SA ) p ro v id es  for three  
proced u res by w h ich  Mr Parker co u ld  lega lly  p o sse ss  m arijuana. A lth o u g h  the 
regu la tion s contained  a procedure for the ap p rova l o f n ew  d ru gs, the C ourt 
con sid ered  this procedure a practical im p o ssib ility  for Mr Parker. The C row n  argu ed  
that it is n ot the fault of the leg isla tion , but the fact that no  on e h as co m e forw ard  to 
to ob tain  the n e w  drug approval. H ow ever , the p ro cess for ap p roval o f a n ew  drug  
in v o lv es  the expend iture of h u n d red s of th ou san d s o f d ollars and is a com m ercia l 
rather than  p erson al venture.

T he r eg u la tio n s  a lso  p ro v id e  an E m erg en cy  D ru g  R elea se  (C o m p a ss io n a te  U se)  
Program . T his a llo w s  an a p p lica tio n  to be m a d e  for  access to an  o th e r w ise  n on - 
m ark etab le  d ru g . A ga in , the C ourt h e ld  that the th eo retica l a v a ila b ility  o f  th is  
p rogram  to Mr Parker runs up  a g a in s t the practica l barrier that there is n o  le g a lly  
lic en sed  sou rce  o f m arijuana.

The practical unava ilab ility  of m arijuana d u e  to the ad m in istra tiv e  structure  
p reven ts M r Parker and other p eo p le  w h o  require m arijuana for m ed ica l p u rp o ses
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from  o b ta in in g  a prescrip tion  for the drug b ecau se  of the ab sen ce of a lega l supply. 
T he theoretical p o ss ib ility  o f a leg a l su p p ly  o f m arijuana d id  n ot ad d ress M r Parker's  
direct n eed  and  in v o lv e d  m u ch  larger q u estio n s of drug policy . Therefore it d id  not 
accord w ith  the p r in cip les  of fu n d am en ta l justice.

The C DSA  also p rovid ed  a process of personal exem ption  in  s 56, w h ich  is d iscu ssed  
below .

Personal exem ption — section 56
U n d er s 56 o f the C D SA , a p erso n  cou ld  a p p ly  for a m in isteria l ex em p tio n  from  the 
crim inal p ro v is io n s  o f the A ct.8 R osenberg JA referred to an Interim  G u id an ce  
D o cu m en t released  b y  H ea lth  C anada in M ay 1999 that o u tlin ed  the process for 
C anadians to obta in  ex em p tio n s  u n d er  s 56. W itn esses in the case  testified  that, at the  
tim e of the ap p ea l, the M in ister o f H ealth  h ad  granted  o n ly  tw o  cannabis ex em p tio n s  
u n d er  s 56.9

W hilst s 56 w a s n o t ra ised  at the initial trial, R osenberg JA n ev erth e less  con sid ered  
w h eth er  an ex cep tio n  that relies on  the d iscretion  o f the M in ister w a s su ffic ien t to 
m eet the c o n s t itu t io n a l sta n d a rd s. To th is q u est io n , h is  H o n o u r  h e ld  that 
'n o tw ith sta n d in g  the theoretical ava ilab ility  o f the s 56 process, the m arihuana [sic] 
p roh ib ition  d o es n ot accord w ith  the p rin cip les of fu n d am en ta l justice'.

Section  56 p ro v id ed  an  ab so lu te  d iscretion  based  on  the M in ister 's o p in io n  as to 
w h eth er  an ex cep tio n  is 'n ecessary  for a m e d ic a l ... p u rp ose ', a phrase not d efin ed  in  
the Act. Further the g u id e lin e s  is su e d  by H ea lth  C anada p ro v id ed  o n ly  a list o f non-  
ex h a u stiv e  circum stan ces in w h ich  an ex em p tio n  m ay be granted  but d id  n ot lim it 
the M in ister's d iscretion .

T he C ourt h e ld  that w ith o u t an a d eq u ate  leg is la ted  standard  and in  v iew  of the 
unfettered  d iscretion  of the M inister, the d ep rivation  of P arker's right to security  of 
the p erson  d id  n o t accord w ith  the p rin cip les o f fu n d am en ta l justice. R osenberg JA 
stated  that:

8 Section 56: The Minister may, on such terms and conditions as the Minister deems necessary, exempt any 

person or class of persons or any controlled substance or precursor or any class thereof from the 

application of all or any of the provisions of this Act or the regulations if, in the opinion of the Minister, 

the exemption is necessary for a medical or scientific purpose or is otherwise in the public interest.

9 While no evidence contradicting these testimonies was presented at trial, Health Canada has claimed 

that 71 personal exemptions have been granted (September 2000).



V o l u m e  7 ( 2 ) C a s e n o t e s 85

T he right to m ak e d ec is io n s  that are o f  fu n d a m en ta l p erso n a l im p ortan ce  in c lu d e s  the  

ch o ice  o f  m ed ica tio n  to a llev ia te  th e e ffec ts  o f an i l ln e ss  w ith  life -th rea ten in g  co n se q u en ce s . 

It d o e s  n o t co m p o rt w ith  the p r in c ip le s  o f  fu n d am en ta l ju stic e  to  subject that d e c is io n  to  

u n fettered  m in ister ia l d iscretion . It m ig h t w e ll b e  co n sis ten t w ith  the p r in c ip les  o f  

fu n d a m en ta l ju stice  to require the p a tien t to ob ta in  th e  a p p rova l o f a p h y sic ia n , the  

trad ition al w a y  in  w h ic h  su ch  d e c is io n s  are m a d e . It m ig h t a lso  b e  co n sisten t w ith  the  

p r in c ip les  o f  fu n d a m en ta l ju stic e  to leg is la te  certa in  sa feg u a rd s to en su re  that the  

m arih u an a  d o e s  n o t en ter  the illic it  m arket.

In ternational obligations
In 1961, C anada a d o p ted  the Single Convention on Narcotic Drugs and this led  to the  
en actm en t of the N C A . The p ream ble to  that C o n v en tio n  begins:

T he Parties,

C o n cern ed  w ith  the h ea lth  a n d  w e lfa re  of m a n k in d ,

R eco g n iz in g  that th e m ed ica l u se  o f  narcotic d ru g s  co n tin u es  to b e  in d isp en sa b le  for the  

relief o f  p a in  a n d  su ffer in g  an d  that ad eq u ate  p ro v is io n  m u st b e  m a d e  to en su re  the  

a v a ila b ility  o f  n arcotic d ru g s for su c h  p u rp o ses  ...

The C row n asserted  that one o f the objectives o f the m arijuana p roh ib ition  is to 
co m p ly  w ith  C anada's in ternational o b liga tion s in relation  to illicit su b stan ces. 
R osenberg JA n oted  that the pream ble to  the S in g le  C o n v en tio n  a llo w ed  a m ed ica l 
regu lation  o f o th erw ise  illegal su b sta n ces. Further still, the Convention on Psychotropic 
Substances (1971) and the United Nations Convention Against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances (1988), w h ile  requiring parties to o u tla w  the  
cu ltiva tion  and  p o sse ss io n  o f cannab is for p ersonal use, con tin u e  to perm it cannabis  
for restricted m ed ica l purposes.

T he C o n v e n tio n s  o b lig e  co u n tr ie s  to  in tro d u ce  su ch  m ea su res  'as m a y  be  
n ecessary '.10 This m u st be read in the context o f C anada's o w n  con stitu tion a l 
p rincip les, as co n ta in ed  in the C an ad ian  Charter of Rights and Freedoms.

The N C A , rep laced  in  1996 by the C D SA , w as en acted  to fulfil C anada's in ternational

10 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, art 3 (1): 

'Each Party shall adopt such measures as may be necessary to establish as criminal offences under its 

domestic law ...'.
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ob ligations. U n d er  b oth  A cts  the prescription  o f m arijuana for m ed ica l u se  w a s  
theoretically  p o ss ib le  but b ecau se  there w a s n o  lega l sou rce  o f m arijuana, this 
prescription  co u ld  not be filled . The C ourt n o ted  that far m ore d a n g ero u s d ru g s su ch  
as m o rp h in e and h eroin  are subject to regu lation , n o t o u tr ig h t proh ib ition , a n d  a 
patien t can obta in  th ese  d ru g s through  a p h y sic ia n 's  prescrip tion . M arijuana, 
h ow ever , is subject to co m p lete  prohib ition .

R em edial options
A fter esta b lish in g  that the crim inal m arijuana p ro v is io n s  v io la ted  s 7 o f the Charter, 
the C ourt h ad  to then d eterm in e  w h a t rem ed y w o u ld  be the m ost appropriate. 
Mr Parker w a s en titled  to an  exem p tio n  from  the crim inal charges. A s the crim inal 
p ro v is io n s w ere  u n con stitu tion a l, the C ourt cou ld  either sev er  the p ro v is io n s in  their  
entirety  from  the relevant A cts or it co u ld  read in to  the sec tio n s  an e x em p tio n  for 
m ed ica l p u rp oses .

A t first instance, Sheppard  J h e ld  that the appropriate rem ed y  w a s  one o f read in g  in  
an ex em p tio n . T his co u ld  be seen  as either a 'read in g  in' or a 'read in g  d o w n ' o f the  
crim inal p rov is ion s, in  that it a d d ed  an ex em p tio n  to the leg is la tio n .

W hile u p h o ld in g  the trial ju d g e 's  fin d in g  that the crim inal m arijuana p ro v is io n s  
w ere overbroad  and u n con stitu tion a l, the C ourt o f A p p ea l varied  the rem ed y  
granted  by the trial judge. R osenberg JA con sid ered  that read in g  in an ex em p tio n  
created  an unacceptab le  d eg ree  of uncertainty. R ead in g  in  an  ex em p tio n  w o u ld  
p rov id e  no clarity or g u id a n ce  as to w h o  is en titled  to the ex em p tio n  and h o w  a 
p erson  b eco m es en titled  to the exem p tion .

Instead, the C ourt of A p p ea l struck d o w n  the m arijuana p roh ib ition  conta ined  in  the  
CDS A. The C ourt su sp en d e d  the declaration  o f in v a lid ity  for a period  of 12 m on th s  
and stayed  the charges ag a in st Mr Parker.

R osenberg JA n oted  that refu sin g  to read in  an ex em p tio n  resp ected  the d ifferent 
roles o f the courts and the legislature. H is H on ou r b e lie v e d  an exem p tion  w ith  
ad eq u ate  g u id e lin es  cou ld  be estab lish ed  b u t that th is w a s  b est a ch iev ed  by  
Parliam ent. P arliam ent w o u ld  also be ab le to con sid er m ore co m p lex  situations, such  
as w h ere a p erso n  requires a caregiver to grow  m arijuana.

G overnm ent response
The C anadian G overnm ent resp on d ed  to the Court o f A p p ea l d ec is io n  by passing  n ew  
regulations for patients and  caregivers to  grow  and u se  m arijuana. The regulations
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cam e into effect on  31 July 2001 in order to m eet the d ea d lin e  im p o sed  by the C ourt o f 
A ppeal. U nder the Marihuana Medical Access Regulations 2001, patients can app ly  for 
authorisations to p o sse ss  m arijuana in  three categories, d efin ed  according to the 
patient's sy m p to m s and  prognosis. T he R egulations are in ten d ed  on ly  to p rovid e  
access to m arijuana in  specia l m edical circum stances, as it is still considered  that there 
is a lack of clear ev id en ce  of the m edical benefits o f m arijuana.

C ategory 1 is for p atien ts w ith  term inal illn esses w h o  have a p rogn osis of death w ith in  
12 m onths. C ategory 2 is for patients w h o  suffer from sp ecific  sym p to m s associated  
w ith  som e serious m ed ica l conditions. C ategory 3 is for patien ts w h o  have sym p to m s  
associated  w ith  m ed ical con d ition s other than those in  the other tw o  categories.

It is m ost likely that authorisations w ill be granted to p eop le  w ith  particular conditions 
for w h ich  there has b een  an acceptance o f the m edical benefits of marijuana. Like the 
Parker judgm ent, the R egulations refer to specific conditions w here sm oking  marijuana 
has b een  considered  to have m edical benefit —  nausea and vom itin g  from  cancer and  
A IDS treatm ents, w a stin g  syndrom e for peop le  w ith  cancer or AIDS, pains and spasm s  
related to m ultip le sclerosis and the control of seizures for p eo p le  w ith  ep ilepsy.11

T he R egu la tion s a lso  a llo w  p o sse ss io n  o f am ou n ts to be prescribed  b y  the p erson 's  
treating doctor. C u ltiv a tio n  is regu la ted  by licensing, and th£ licen ce app lication  w ill 
take in to  account the a m o u n t n eed ed  to  be grow n  for the p atien t's d osage.

The C anad ian  G o v ern m en t h as a lso  contracted  w ith  a p rivate com p an y  for the  
cu ltiv a tio n  of a reliab le source of affordable, quality, s ta n d a rd ised  m arijuana for 
m ed ica l and  research p u rp oses.

T he r ight to h ave  a ccess to appropriate and effective  m ed ica l treatm ent is clearly  
sta ted  in the Parker d ec is io n . A u stra lian s w ith  d isa b ilities  w h o  u se  or require  
m arijuana for m ed ica l u se  are no  less en titled  to th is protection . H ow ever, A ustra lian  
la w s d o  n ot p rov id e  the sam e con stitu tion a l safeguard  o f in d iv id u a l rights as the  
C anadian  Charter of Rights and Freedoms. For this reason, the recom m en d ation s m ade  
by the N SW  W orking Party on  the U se  o f C annabis for M ed ica l P urposes m u st be  
ser io u sly  con sid ered  and  a d op ted . •

11 It should be noted that the NSW Working Party on the Use of Cannabis for Medical Purposes supports 

the use of medical marijuana in slightly different situations. The Working Party specifically refers to a 

broad range of neurological disorders (including multiple sclerosis), general pain management and do 

not refer specifically to epilepsy.
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