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M andatory sentencing: 
a crim inological perspective

David Brown

Introduction
This paper will give a 'criminological perspective' on mandatory sentencing. It 
will, however, largely avoid the issues of the effect of mandatory sentencing 
provisions on the judicial process and judicial independence, as this has already 
been covered by Sir Anthony Mason. It will also avoid the legal issues concerning 
the constitutional, human rights and international law aspects of mandatory 
sentencing which will be covered by later speakers. The aim will be to give a brief 
overview of research which evaluates the effects of mandatory sentencing 
provisions in terms of the available evidence of whether they meet their stated 
aims of deterrence, selective incapacitation and the reduction of crime rates. This 
will be done in two parts, first in relation to the more extensive experiment in 
mandatory sentencing in the US which has provided some of the impetus and 
metaphors ('three strikes') for recent Australian developments; and second the 
recent mandatory sentencing provisions in Western Australia and the Northern 
Territory.

Evidence from both the US and Western Australia (Northern Territory is hard to 
assess because of the lack of proper monitoring and criminal statistics) indicates that 
mandatory sentencing does not produce the effects of deterrence, selective 
incapacitation and crime reduction which are its stated justifications and does 
produce a range of damaging side effects in terms of distortion of the judicial 
process, wildly disproportionate sentencing, additional financial and social cost and 
deepening social exclusion of individuals and particular communities. So what is left 
are the less acknowledged underpinnings of mandatory sentencing in the form of the 
symbolic politics of law and order, the politics of social exclusion and a displacement 
of racial anxieties and hostilities onto the terrain of the legal.

In fashioning this necessarily brief overview a number of sources have been heavily 
drawn upon, in particular the excellent work by Neil Morgan from UWA (Morgan 
1995; 1999; 2000); Dianne Johnson and George Zdenkowski in their detailed report to *

* Professor, Faculty of Law, University of New South Wales.



32 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2001

the Senate Inquiry (2000); and a number of articles appearing in 1999 in an excellent 
special issue of the UNSW Law Journal, all of which are highly recommended for 
further reading.

US experience
The US experience in mandatory sentencing can be divided very roughly into three 
categories. First, there are the various federal and State enactments from the 1950s 
on, mainly but not exclusively aimed at providing mandatory minimum penalties for 
possession and sale of narcotics. Second, there are the mandatory minimums 
provided in federal sentencing guidelines, which are to an extent entwined with the 
first category. The third category is the emergence in the 1990s of so called Three 
strikes' provisions, enacted in approximately half the US States which provide 
extremely heavy sentences and in many cases life imprisonment for second and third 
repeat serious offences of violence. California is an exception in this category with a 
far more extensive scheme which also involves minor property and drug offences.

As in colonial Australia, mandatory sentencing in the US has a long history. 'In 1790 
mandatory sentences were enacted for crimes including murder, piracy, refusing to 
testify before Congress, failure to report seaboard saloon purchases, or causing a ship 
to run aground by use of a flash light' (FAMM 2000:3). Their more recent history 
began with the so called 'Boggs Act' in 1951 which provided for mandatory 
minimum terms for federal narcotic offences: two to five years for a first offence, five 
to 10 years for a second and 10 to 20 years with no parole on the third. These 
penalties were made harsher in 1956. In a rare moment of rationality they were 
repealed by Congress in 1970 as part of the Comprehensive Drug Abuse and Control Act 
on the now familiar grounds that they:

• over-penalised first time casual offenders;
• interfered with judicial discretion to appropriately individualise sentencing; and
• produced no reduction in drug violations.

But the respite was short lived. In 1973 the 'Rockerfeller drug laws' were passed in 
New York State. These required mandatory 15 year prison sentences for possession 
or sale of small amounts of narcotics. Other States followed suit and by 1983, 40 of 
the 50 States had mandatory minimum terms. In 1984 Congress established the US 
Sentencing Commission to work on federal sentencing guidelines. While the 
Commission was working on formulating these guidelines which themselves 
involved minimum penalty ranges albeit with residual sentencing discretions, 
federal and State legislators were continually increasing mandatory minimums, 
especially for drug offences (for example the Anti-Drug Abuse Act 1986, the Omnibus
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Anti-Drug Abuse Act 1988). The US Sentencing Commission, Special Report to the 
Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System (1991) 
regarded by many as the 'most authoritative and thorough review of mandatory 
minimums to date' (FAMM 2000:8) concluded that 'the honesty and truth in 
sentencing intended by the guidelines is compromised [by mandatory minimums]'. 
The Report found that 91 per cent of the 59,780 defendants sentenced under federal 
mandatory minimum laws from 1984 to 1990 were convicted of drug offences (Hofer 
and Vincent 1994:3).

In 1991 the US Supreme Court in a narrow 5-4 decision in Harmelin v Michigan 
upheld a Michigan statute which provided mandatory life imprisonment for 
possession, sale or conspiracy to sell or possess 650 grams of cocaine or heroin, as not 
in violation of the 8th amendment against cruel and unusual punishment. Effectively 
the majority held that although extraordinarily long sentences may be cruel, they 
were not unusual. In a speech the following year, Stevens J argued that the Harmelin 
decision 'condoned the use of mandatory sentences that are manifestly and grossly 
disproportionate to the moral guilt of the offender' (FAMM 2000:8). Fifty senior 
federal judges had by May 1993 refused to hear drug cases. In a poll 90 per cent of 
400 judges belonging to the American Bar Association opposed federal mandatory 
minimums for drug offences (FAMM 2000: 9). A Department of Justice report, An 
Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories (1994) found 
that more than one in five federal prisoners (21.5 per cent) are low level drug 
offenders with no record of violence, no involvement in sophisticated criminal 
activity, and no prior prison record (FAMM 2000: 10). The Omnibus Crime Control Act 
1994 contained a 'safety-valve' provision which exempted non-violent first offenders 
from mandatory minimums subject to certain criteria, indicating an 
acknowledgement of the inequities caused by mandatory minimum sentencing laws. 
But this has not stopped legislators from enacting more such laws and proposing 
others in a Pythonesque parody of the 'bloody luxury/you had it easy/we used to 
live in a cardboard box/get up before we went to bed' sort. That great luminary, 
Newt Gingrich is reported recently as calling for a mandatory life sentence for first 
offenders caught smuggling narcotics for sale, together with a 'two strikes and you're 
dead' death penalty for second offences. 'If you sell it, we're going to kill you' he said 
(FAMM 2000:12). One wonders whether 'unusual' (as in 'cruel and unusual') isn't an 
oxymoron in the US context, rendering the 8th amendment an irrelevance. One is 
really struck in reading the US research by a mixed sense of unreality, excess, 
absurdity and barbarity. The marked attenuation of the capacity to feel empathy for 
offenders apparent in US law and order policies of mass incarceration and state 
sanctioned homicide in recent decades is characteristic of what we usually think of 
as pre-modern or totalitarian regimes. Which makes the desire to copy US 
developments and models even more unfathomable (Hogg 1999:266).
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L o s s  o f  v o t i n g  r ig h ts

A  little known by-product of the policies of mass incarceration in the US, of which 
mandatory penalties are only one manifestation, is that large numbers of offenders have 
been disenfranchised. Forty six States and DC prohibit inmates from voting while 
serving felony sentences; 32 States prohibit felons from voting while on parole and 10 
States disenfranchise all ex-offenders who have completed their sentences (Sentencing 
Project [nd]; NYT 2000). An estimated 3.9 million Americans, or one in every 50 adults, 
have currently or permanently lost their rights to vote through felony conviction 
including 1.4 million people who have complete their sentences; 13 per cent of black 
men are disenfranchised, seven times the national average and in the seven States that 
deny the vote to ex-offenders, one in four black men is permanently disenfranchised 
(31 per cent in Florida and Alabama, 29 per cent in Mississippi and 25 per cent in Virginia: 
NYT 2000). In the forthcoming US election more than 1 in 8 black men will be ineligible 
to vote. While defenders of democracy and fundamental civil rights of citizenship might 
regard this as shocking once again we seem to be in a realm of the bizarrely 'usual'.

Lest we think we in social democratic Australia are entirely immune from this sort of 
attempts to revive feudal notions of civil death, it bears remembering that the 
Howard government attempted in the Electoral and Referendum Amendment Bill 
(No 2) 1998 to remove from those prisoners currently entitled (those serving 
sentences of less than five years) the right to vote. Fortunately the attempt was 
defeated in the Senate by the combined votes of the ALP, Democrats, Greens, and 
Senators Harradine and Colston.

The highly racialised character of the US policies of mass imprisonment, of which 
mandatory sentencing is only one component can be seen in the following brief and 
shocking statistics (Young 1999: 146):

• The US prison population has more than doubled in the 11 years from 1985-96 
(there are now more than 1.6 million inmates, the equivalent of the population of 
a city the size of Philadelphia).

• There are a further 3.5 million people on probation or parole, meaning that 1 in 37 
US citizens is under some form of corrective supervision, enough to comprise a 
city of 5 million adults, which would be the second largest in the US.

• The rates of violence in the US are far higher than any comparable western nation, 
its homicide rate is 5 times ours and 7 times the British. •

• One in 9 African American males aged 20-29 is in prison at any one point in time 
and 1 in 3 is either in prison or on probation or parole.
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• If we added in poverty, removing the growing middle class black community we 
would see that in many ghetto areas a young black man who had not been or was 
not under some form of correctional supervision would be an oddity, abnormal.

• Homicide is the most likely cause of death among young black men.

Rather than a place for Australian politicians to flock to learn how to emulate the US 
experience we would do best to treat it as a lesson about mistakes to avoid.

E ffe c ts  o f  m a n d a t o r y  s e n te n c in g  p o l i c i e s

Leading US researcher Michael Tonry in a review of the results of decades of research 
evaluating the effectiveness of mandatory minimum drug and firearm laws concluded:

Mandatory penalties do not work. The record is clear from research in the 1950s, the 1970s, 
the 1980s, and thanks to the US Sentencing Commission, the 1990s that mandatory penalty 
laws shift power from judges to prosecutors, meet with widespread circumvention, produce 
dislocations in case processing, and too often result in imposition of penalties that everyone 
involved believes to be unduly harsh. From research in the 1970s and 1980s, the weight of 
the evidence clearly shows that enactment of mandatory penalties has either no 
demonstrable marginal deterrent effects or short terms effects that rapidly waste away 
(Tonry 1990: 243-4).

Of all the research reports the most systematic and most devastating was the US 
Sentencing Commission's report Mandatory Minimum Penalties in the Federal Criminal 
Justice System of 1990. Tonry remarks:

Were federal officials more interested in rational policy making than political posturing, the 
US Sentencing Commission report ... would result in withdrawal of all mandatory 
sentencing proposals and the repeal of those now in effect.

The Commission's report demonstrates that mandatory minimum sentencing 
laws unwarrantedly shift discretion from judges to prosecutors, result in higher 
trial rates and lengthened case processing times, arbitrarily fail to acknowledge 
salient differences between cases, and often punish minor offenders much more 
harshly than anyone believes is warranted. Interviews with judges, lawyers, and 
probation officers at 12 sites showed that heavy majorities of judges, defence 
counsel, and probation officers dislike mandatory penalties; prosecutors are about 
evenly divided. Finally, and perhaps not surprisingly given the other findings, the 
report shows that judges and lawyers not uncommonly circumvent mandatories 
(Tonry 1990: 254).
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1990s 'three strikes' legislation
A slightly different species of mandatory sentencing has emerged in the US since
1993. This takes the form of the so called 'three strikes' legislation which has been
enacted in 24 States as of 1996. These laws have the following characteristics:

• while the various statutes differ, the vast majority of 'strikeable offences' are 
serious offences of violence such as murder, rape, robbery, arson and assaults;

• there are variations in the number of strikes required to trigger the mandatory 
penalties, some States requiring two strikes;

• the laws differ in the length of mandatory sentences imposed, although most are 
extremely long sentences designed to incapacitate the offender and many are life 
penalties with no possibility of parole;

• the Californian statute passed in 1994 included a number of less serious felonies 
such as residential burglary and drug sales to minors.

A recent comprehensive review of this form of mandatory sentencing reached the
following conclusion:

From a national perspective, the 'three strikes and you're out movement' was largely symbolic. 
It was not designed to have a significant impact on the criminal justice system. The laws were 
crafted so that in order to be 'struck out' an offender would have to be convicted two or more 
often three times for very serious but rarely committed crimes. Most states knew that very few 
offenders have more than two prior convictions for these types of crimes. More significantly 
all of the states had existing provisions which allowed the courts to sentence these types of 
offenders for very lengthy prison terms. Consequently, the vast majority of the targeted 
offender population was already serving long prison terms for those types of crimes. From this 
perspective, the three strikes law is much ado about nothing and is having virtually no impact 
on current sentencing practices. For example, in Washington, the state that started the three 
strikes movement, only 115 offenders were admitted to the Washington State prison system on 
their third strike since 1993. The Federal Bureau of Prisons reports that no inmates have been 
sentenced under the three strikes law as of 1998. In Georgia, a two strikes state, Fulton County 
(Atlanta) reports less them 10 cases are being prosecuted under the new law. The only noted 
exception to the national trend is California ... (Austin et al 1999:142).

The Californian law is of a different order because:

• it included less serious offences;

• a second strike offence for any felony where the offender has a prior strikeable 
offence requires a sentence of double the term provided for the offence, 80 per cent 
of which must be served in prison;
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• the third strike is a n y  felony, and p erson s w ith  tw o  or m ore q u a lify in g  co n v ictio n s  
w h o  co m m it a third fe lon y  o f any sort are sen ten ced  to an in d eterm in ate  term  of 
life im p rison m en t;

• p lea  b arga in in g  is prohibited;
• com parab le ou t o f state  prior co n v ic tio n s count;
• in  sen ten c in g  a seco n d  or third strike the court is proh ib ited  from  granting  

probation , su sp e n d e d  sentence, d iversion ary  sch em es, or co m m ittin g  an  offender  
to other than a state prison  (A u stin  et al 1999: 142-3).

The C alifornia D epartm ent of C orrections estim ated  that the state prison  p op u lation  
w o u ld  m ore than d o u b le  in five years from  115,534 in 1993 to 245,554 by 1999. The 
Rand C orporation  in  a m uch  quoted  1996 analysis projected that the C alifornia prison  
p o p u la tio n  w o u ld  rise to over 350,000 by 2000 and  ev en tu a lly  reach 450,000  
(G reenw ood  et al 1996). Indeed as of 1998 40,000 p eop le  h ad  b een  sen tenced  under the 
C alifornia tw o  or three strike regim e. H ow ever, as A ustin  p o in ts ou t in  a m ajor review, 
The projected effects o f the law  have n o t been realised as the state's local crim inal 
justice sy stem  (the courts in particular) h as found w a y s to circum vent the la w  and u se  
it a long w ith  local po litica l and organizational interests' (A u stin  et al 1999:144).

T his m itiga tion  o f the projected effects h a s occurred in the fo llo w in g  w ays:

• trial ju d g es h a v e  b een  u sin g  their d iscretion , su p p o rted  b y  the C aliforn ia  Suprem e  
C ourt in  People v Superior Court (Romero) to d isco u n t prior convictions;

• an increase in  the n um ber o f p relim inary  h earings and  an  increase in  the len gth  o f  
prelim inary h ea rin g s as a result of the three strikes law , resu ltin g  in  a back log  o f 
cases and lon ger delays;

• an increase in  n ot g u ilty  pleas;
• considerab le  varia tion  in the a p p lica tion  of the law  b y  local co u n ty  p rosecutors  

(the law  p ro v id ed  prosecutors' d iscretion  to drop  charges and  n ot request 
ap p lication  of tw o  a n d  three strike p ro v is io n s 'in  the in terest o f justice');

• reduction  o f fe lo n y  charges to m isd em ea n o u rs by ju d g es  and prosecutors;
• refusal of som e v ic tim s to testify  in tw o  and three strike ca ses b ecau se  o f the w ild ly  

disp rop ortion ate  sen ten ces w h ich  w o u ld  follow .

The effects of the C alifornian p o lic ies  h a v e  included:

• an increase in the p rison  p o p u la tio n  from  115,534 to 170,000 in 1999, an  increase o f 
just under 50 per cent, com pared  to the projected in crease by the D ep artm en t o f  
C orrections o f 100 per cent;

• the vast majority o f California second and  third strike in m ates have b een  sen tenced  
for n on-v io len t crim es (80 per cent for secon d  and 60 per cen t for third strike);
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• the m o st frequent crim e is drug p o sse ss io n  w ith  ov er  10,000 prison  a d m issio n s;
• o f a sa m p le  o f 100 in m a tes con v icted  o f drug  crim es and  sen ten ced  to v ery  len gth y  

term s o f im p riso n m en t under seco n d  or third strike p ro v is io n s o n ly  o n e  w a s  
co n v icted  o f m ore than $20 w orth  o f coca in e or m arijuana (A u stin  1999:154);

After co n d u ctin g  a major rev iew  of the Californian exp erience  A u stin  et al concluded: 
'the incarceration  costs associated  w ith  th ese  offenders in m ost cases dw arf the cost of 
their crim es —  especia lly  the drug and  property crim es' (A ustin  et al 1999: 154). For 
exam ple, three strike property  offenders w o u ld  serve a m ean  m in im u m  tim e of 31.1 
years and  cost the State an estim ated  $669,360; three strike drug  offenders w o u ld  serve  
a m in im u m  o f 21.9 years an d  cost U S$535,144 (A ustin  et al 1999: 155). A fter lo o k in g  at 
crim e rate data they con clu d e that 'the data su ggest no clear pattern of crim e reduction  
occurring in  relation to the application  o f C alifornia's three strike la w s w ith  crim e rates 
being d riven  b y  factors o ther than agg ress iv e  strike p rosecution  policies p u rsu ed  in  
Los A n g eles, San D iego  and  Sacram ento C ounties' (A u stin  et al 1999: 156).

A u stin  et al argue that 'C alifornia h a s  p ro v id ed  a clear exam p le  o f "justice by  
g eo g ra p h y "  w h ere  s im ila r ly  s itu a ted  o ffen d ers  are rece iv in g  very  d is s im ila r  
sen ten ces' (A u stin  et al 1999: 158). A lth o u g h  d e s ig n e d  to lim it d iscretion  the la w s  
h ave h a d  the effect o f en larg in g  prosecutoria l d iscretio n  at the ex p en se  o f jud icia l 
d iscretion . M andatory sen ten c in g  p o lic ie s  produce a sh ift from  judicia l sen ten c in g  to 
sen ten c in g  by  parliam ent a n d  prosecutors, a sig n ifica n t and  undesirab le  sh ift in our  
co n stitu tion a l arrangem ents and u n d ersta n d in g s . T here is no ev id en ce  that the  
p o lic ies  h a v e  affected  crim e rates, w h ic h  seem  to h a v e  fa llen  in d ep en d en tly , 
in c lu d in g  in  States that d o  n o t have three strikes p o lic ie s  and  eq u a lly  in co u n ties  w ith  
h ig h  en fo rcem en t of the la w s  as in th o se  w ith  lo w  en forcem en t.

In short, US experience w ith  various form s of m andatory sentencing polic ies over  
several d ecad es sh ow s clearly they d o  not deter, th ey  d o  not incapacitate h igh  risk 
repeat offenders and have little or no effect on  crim e rates. A s w e  w ill see, the A ustralian  
research reaches sim ilar conclusions. W hich  b egs the question , w h y  on earth d o  w e  k eep  
look ing to the U S for inspiration  in the la w  and order area? (Brown and H ogg , 1998).

Recent A ustralian  experience 

W A  a n d  N T  l a w s

The Crimes (Serious and Repeat Offenders) Act 1992 (W A) w h ic h  w a s in  force from 1992  
to 1994 w a s  targeted  at y o u n g  offen d ers in v o lv ed  in h ig h  sp eed  police p u rsu its  in  
sto len  v eh ic le s  after a n u m b er of su ch  p u rsu its h ad  resu lted  in fatalities to the  
drivers, p a ssen g ers and  other road users. A  repeat o ffen d er  (three co n v ictio n
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ap p earan ces for prescribed  offences o f  v io len ce  and six  for o ther o ffen ces) con v icted  
o f o ffen ces o f v io le n c e  w as to be sen ten ced  to at least 18 m o n th s in cu sto d y  fo llo w ed  
b y  m an d atory  in d eterm in ate  d eten tion  (H arding 1995).

In 1996 W estern A ustralia  introduced three strikes burglary law s, a d d in g  to the 
p rev iou s s in g le  offence of burglary p un ishab le  by 14 years im prisonm ent so  called  
h o m e burglary pun ishab le b y  18 years and aggravated  burglary b y  20 years. A  
12 m onth m in im u m  penalty applies to third and subsequent offences. M organ points out 
that m ed ia  and political justification at the tim e focused  on  'hom e in vasion s' bu t any  
h o m e burglary counts. Parliam ent attem pted  to cut o ff the usu al judicial sen ten cin g  
discretion  in c lu d in g  prohibiting the courts from im p o sin g  a su sp en d ed  sentence, 
alth ou gh  the courts h ave held  that they h a v e  the p ow er to release under a C ond itional 
R elease Order, exercised  in around 10 per cent of cases (M organ 2000:166-7).

T he N orth ern  Territory m andatory sen ten c in g  p ro v is io n s w ere  in troduced  in  1997 by  
w a y  of a m en d m en t to the Sentencing Act 1995 (NT) (ss 78A -78B ) and a p p ly  to a w id e  
range of p rop erty  offences in c lu d in g  stea ling , robbery, a ssau lt w ith  in ten t to steal, 
crim inal d a m a g e , u n la w fu l entry, u n la w fu l u se  of a m o to r  veh icle , rece iv in g  sto len  
property  a n d  p o sse ss io n  of g o o d s reasonab ly  su sp ected  o f b e in g  sto len . For ad u lts  
the courts m u st im p o se  a 14 day term  of im p riso n m en t for a first co n v ic tio n  o n  a 
prescribed  o ffence, subject to  an excep tion a l c ircum stan ces p ro v is io n  w h ich  cam e  
in to  effect o n  4 Ju ly 1999 (s in g le  offence o f a trivial nature, restitu tion  m ade, g o o d  
character, m itig a tin g  factors w h ich  sig n ifica n tly  reduce culpability , co-op eration  w ith  
la w  en forcem en t authorities); a m in im u m  of 90 d a y s  im p riso n m en t on  a secon d  
prescribed  offen ce  and  12 m onths im p riso n m en t on  the third. Juven iles on  a seco n d  
o ffen ce m u st serv e  a m in im u m  of 28 d ays d eten tio n  u n le ss  ordered to attend  a 
d iv ersio n a ry  program  of w h ich  there are few  and in so m e  areas none. A  third offence  
resu lts in a further m andatory m in im u m  of 28 days w ith o u t the o p tio n  o f d ivers ion .

Evidence o f  effectiveness?

T he effectiven ess o f m andatory sen ten cin g  is a c o m p lex  issu e  for a n u m b er of  
reasons. First, benchm arks n eed  to b e id en tified  an d  that is d ifficu lt w h e n  the  
rationales for the m easures keep  sh iftin g . Second, n e ith er  W estern A ustra lia  nor  
N orthern  Territory h ave set up  tracking procedures. W orse still in the N orth ern  
Territory it is hard to obtain any co m p reh en siv e  data a b o u t efficacy or cost. Third, it 
is d ifficu lt to  sh o w  clear cut causal links b etw een  the in trod u ction  of particular  
p ro v is io n s  and  effects  such  as gen era l deterrence, se lec tiv e  in cap acita tion  or  
red u ction  o f crim e rates. W estern A u stra lia  has g o o d  crim e sta tis tics  and  a 
so p h istica ted  C rim e Research C entre at U W A  so  it is p o ss ib le  to reach co n c lu s io n s  
h ere based  o n  the w ork  of this un it (B roadhurst and L oh  1995; Ferrante e t al 1998)
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and researchers such  as N e il M organ (2000). T he fin d in g s  are as fo llow s:

• There is co m p ellin g  ev id e n c e  from  W A that neither the 1992 nor the 1996 law s  
ach iev ed  a deterrent effect' (M organ 2000:172);

• in d e e d  'th ere  w a s a lea p  in re s id e n tia l b u rg la r ie s  im m e d ia te ly  after the  
in trod u ction  o f the n e w  la w s at p rec ise ly  the tim e w h e n  the greatest red u ction  
w o u ld  h a v e  b een  ex p ected ' and the 'irresistib le c o n c lu s io n  is that the three strikes  
h o m e bu rglary  law s h ad  n o  general d eterrent effect' (M organ  2000);

• se lective  incapacitation  w a s not a ch iev ed  as the W estern A ustralia  la w s m o stly  
im p acted  on  offenders con victed  o f relatively  trivial o ffenders. T hey h ad  relatively  
little effect on  so ca lled  hard core ser iou s o ffenders b ecau se  they receive long  
sen ten ces as a m atter o f the norm al sen ten cin g  process in d ep en d en tly  o f m andatory  
sen ten cin g  law s;

•  in term s o f reducing  rec id iv ism  M organ co n c lu d es 'the statistics o n  recid iv ism  
rates ca n n o t be regarded  as in d ica tive  o f the su ccess  o f the W A la w s, e ith er in 
general or in  term s o f the greater efficacy o f d e ten tio n  as o p p o sed  to  con d ition a l 
release orders' (M organ 2000: 174).

A t the S en ate  inquiry  the W estern A u stra lian  g o v ern m en ta l rep resen tative  sa id  that 
88 ju v en iles  h ad  b een  sen ten ced  since the in trod u ction  o f the leg isla tion . N orthern  
Territory g o v ern m en t rep resen ta tives sa id  that 113 ju v en ile s  h ad  b een  co n v ic ted  of 
seco n d  or su b seq u en t p rop erty  o ffen ces u p  to D ecem b er 1999. The A BS N a tion a l 
Prison C en su s for 1999 sh o w s a sig n ifica n t increase in  p rison  n u m b ers in  the 
N orth ern  Territory from  482 in 1996 to 606 in 1997 (25 per cent) fo llo w e d  b y  a 
lev e llin g  o u t to 635 in  1998 and  618 in  1999. To w h a t ex ten t m an d atory  sen ten cin g  
p ro v is io n s  are resp on sib le  for the 1996-97 rise is unclear. The ABS sh o w s  the W estern  
A u stra lian  p rison  p o p u la tio n  ju m p in g  su d d e n ly  from  2352 in 1998 to 3048 in 1999 (an 
increase o f 30 per cent) b u t again  the role o f m an d atory  sen ten c in g  p o lic ies  in  this 
increase is  unclear.

The ABS C orrective Services Report for the June 2000 quarter reveals that the 
im prisonm ent rate in the N orthern  Territory per 100 000 adu lt pop u lation  is at 455, 
more than tw ice the next State (W A at 221.3) and m ore than  triple the A ustralian  average  
(143.5) (ABS 2000: 7). Freiberg and Ross constructs a m easure of 'pun itiveness' in  the 
form  of the ratio b etw een  the num ber of crim es recorded in each  jurisdiction for each  
person  im prisoned  (Freiberg and Ross 1999: 161). O n  this m easure the N orthern  
Territory is the m ost p u n itiv e  A ustralian jurisdiction. T he ABS in its 1999 N ational 
Prison C en su s stated that 77.2 per cent o f prisoners in  the N orth ern  Territory are 
in d igen ou s, an increase from  72.6 per cent in 1998. T he ratio o f in d igen ou s to non- 
in d ig en o u s rates of im prisonm ent w ere 14.7 nationally  at June 2000 (ABS 2000:22), 
5.3 for the N orthern  Territory and 19.9 for W estern A u stra lia . The proportion  of
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in d igen ou s p eop le  im prisoned  in  the N orthern  Territory as a rate per 100,000 
in d igen ou s adult population  in  June 2000 is at 1154.7 w e ll b e lo w  the national average  
and half that of W estern A ustra lia  (ABS 2000:21).

The Senate inquiry  report after listing  a variety of statistics from  local sou rces  
co n clu d ed  rather lam ely:

M a n d a to ry  se n te n c in g  per se  in  th e  N o r th ern  Territory, o n  th e  f ig u res  p r o v id e d  b y  th e N T  

G o v ern m en t, d o e s  n o t  a p p ea r  to be h a v in g  the effect p r e d ic te d  a n d  su g g e s te d , b y  m a n y  

o f the su b m iss io n s  an d  w itn e s s e s , w ith  resp ect to th e  n u m b ers a n d  p erc e n ta g e s  o f  

d ifferen t g ro u p s. T he C o m m itte e  is ca u t io u s  ab ou t a c c e p t in g  th e  fig u res u n cr it ic a lly  a n d  

it w o u ld  h a v e  a p p rec ia ted  m o re  tim e to s tu d y  and a ss e s  th e d a ta  in  d e ta il in  ord er  to  

d e term in e  th e ex ten t to w h ic h  m a n d a to ry  se n ten c in g  as o p p o s e d  to h ig h  le v e ls  o f  

se n te n c in g  in  g en era l is r e sp o n s ib le  for h ig h  im p r iso n m e n t  le v e ls  a m o n g  the I n d ig e n o u s  

p o p u la t io n  (S en ate  2000: 35-6).

Johnson  and Z d en k o w sk i's  research in the N orthern  Territory context p ro v id ed  the  
fo llo w in g  fin d in gs ab ou t the effects of the N orthern  Territory law s:

• d iscretion  h as n ot b een  rem o v ed  b u t h as sh ifted  from  ju d g es  to p rosecu tors and  
police;

• d efen ce la w yers are forced in to  b eh in d  the scenes n eg o tia tio n s w ith  p rosecutors to  
try to get d esig n a ted  m an d atory  offen ces replaced b y  other sim ilar n o n -d es ig n a ted  
offences (for exam p le, in terference w ith  a m otor v eh ic le  rather than crim inal 
dam age or u n la w fu l use of a m otor veh icle);

• local arrangem ents are b e in g  struck b etw een  co m m u n itie s  and p rosecu tors to 
pu rsu e restitu tion  and a lternative d isp u te  resolution;

• d ec is io n s to d e la y  lay in g  charges and d ecis io n s in  relation  to the order in  w h ich  
charges w ill be la id  d irectly affect p en a lties  received;

• law yers n egotia te  w ith  prosecutors to g e t a num ber o f charges heard togeth er so  
they on ly  constitu te  one strike;

• w h ile  so m e of these n eg o tia tio n s can produce resu lts w h ich  h elp  am eliorate the  
h arshness of the regim e they are far le ss  v is ib le  and accountab le than the exercise  
o f judicial d iscretions in o p en  court;

• bail is b e in g  re fu sed  on  m in o r  o ffen ces  b eca u se  p e o p le  h a v e  m a n d a to ry  
im p rison m en t h a n g in g  over them ;

• the C om m onw ealth  Grants C om m ission  estim ates that the average daily  cost of 
im prisoning an adult in the N orth ern  Territory is $169.44 and the annual cost is 
$62,000 (as Johnson and Z denkow ski poin t out this w o u ld  m ean that the jailing of 
Margaret W ynbyne for 14 days for the theft of a can of beer cost taxpayers throughout 
Australia $2400 and Kevin C ook jailed for a year on  a third strike theft o f a tow el to u se
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as a blanket $62,000);
• trespass n o tices are b e in g  issu ed  to sp ec ific  p eo p le  w h ich  h a v e  the effect that a 

p erson  is su e d  a notice w h o  steals from  a sh o p  is subject to m an d atory  p en a ltie s  
w h ile  sh o p  liftin g  is n o t a m an d atory  im p riso n m en t offence.

T he N o rth  A u stra lia n  A b o r ig in a l L eg a l A id  S erv ice  p r o v id e d  J o h n so n  an d
Z d en k o w sk i (2000: 104-5) the fo llo w in g  ex a m p les o f m andatory  sen ten c in g  in
relation to juven iles:

• 16 year o ld  —  28 d a y s rece iv in g  1 b ottle  o f spring  water, 1 prior offence;
•  16 year o ld  —  28 d ays stea lin g  petrol for sn iffing;
•  17 year o ld  —  28 d ays s tea lin g  sto le  $2 w o rth  of petrol for sn iffing;
• 17 year o ld  —  14 d ays stea lin g , first offence, offered a lift b y  friends w h o  on  the  

w ay w en t in to  a b u ild in g  an d  sto le en cyclop aed ias;
•  17 year o ld  —  90 d a y s u n la w fu l en try  to a b u ild in g , secon d  offence;
• 16 year o ld  —  28 d a y s stea lin g  b icycle, fo u n d  abandoned , rode it ov er  b rid ge and  

w a s arrested;
•  17 year o ld  —  14 d a y s crim inal d am age, sn a p p ed  an aerial after an argum ent;
•  16 year o ld  —  28 d a y s crim inal d a m a g e  (broke w in d o w );
•  17 year o ld  —  14 d ays stea lin g , first offence, w a lk ed  into o p en  p rem ises and sto le  

orange ju ice and  m inties;
•  17 year o ld  —  14 d a y s crim inal d a m a g e, co m p la in ed  o f au d itory  h a llu c in a tio n s, 

in  co n fu sio n  d a m a g ed  prop erty  in  restaurant.

Shift of justifications
As the evidence that mandatory sentencing policies do not work in terms of their 
claimed justifications of deterrence, selective incapacitation and reduction in crime 
rates, so the justifications and rationales for these policies put forward by Ministers 
and government spokespeople have shifted. Morgan (2000:170-1) details the 
minutiae of these shifts and I will quote his summary here:

A ll three se ts  o f  le g is la t io n  started  life  to stron g  u tilitarian  cla im s that th ey  w o u ld  red u ce  

crim e, e s p e c ia lly  th ro u g h  gen era l d eterren ce. T he F ederal A tto rn ey  G en era l h as co n tin u ed  

to refer to  g en era l d eterren ce  to d e fe n d  the la w s  a g a in st in tern ation a l critic ism . H o w ev er , 

the W estern  A u stra lia n  a n d  N orth ern  Territory g o v e r n m e n ts  n o w  m ake n o  su ch  c la im s. T he  

fact that th ey  h a v e  a ttem p te d  to sh ift  the fo cu s  is ta n ta m o u n t to an accep tan ce  o f  the  

ev id e n c e  ... n am ely , that n o n e  o f the la w s  h a s a ch iev ed  a n y  d em o n stra b le  e ffect on  cr im e  

rates. A s  d eterren ce  h a s  fa d e d , the p u rp o r te d  ju stifica tio n s for m a n d a to ry  se n ten ces  h a v e  

b eco m e in crea s in g ly  rhetorical; 'co m m u n ity  concern'; 'd o n 't  forget the v ic tim s' a n d  'n o  

m o n e y  for a ltern atives'.
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The equal operation of law ?
John H ow ard , and m any other su pporters of m andatory  sen ten c in g  see  in  it m erely  
the 'equal op eration  o f law '. A s federal A ttorney G eneral D aryl W illiam s p u t it in  
resp on se  to in tern ation al criticism : 'm an d atory  d e te n tio n  la w s  d o  n ot target 
In d ig en o u s p eo p le  and are racia lly  neutral on  the face o f the leg is la tio n  and  that 
co n seq u en tly  the law s do  n o t have a racially d iscrim in atory  p u rp ose ' (quoted  in  
M organ 2000:179). Such cla im s are fla w ed  in various w a y s.

R acia lly  d iscrim in atory in form u lation  and operation

A t the m ost o b v io u s leve l the p ro v is io n s are unequal and  d iscr im in atory  in  a num ber  
o f w ays. First, the p o lic ies d iscrim in ate  o n  geograph ica l gro u n d s, in  that residents in  
on e part o f the country, n a m ely  W estern A ustralia  and N orth ern  Territory, d o  n ot 
receive eq u a lity  o f treatm ent w ith  c itizen s liv in g  in other parts of the country.

Secon d , the p o lic ie s  d iscr im in a te  on  racial lin es b eca u se  o f the sp ec ific  o ffen ces  
se lec ted  to  attract m an d atory  term s. T h ose  o ffen ces se le c te d  are n o t se lec ted  in  
term s of their ser io u sn ess  as in  m ost o f  the U S leg is la tio n . T hey are by contrast 
re la tive ly  m in or property  o ffen ces su ch  as car stea lin g , b u rg lary  and  crim inal 
d am a g e, o f a sort co m m itted  d isp ro p o rtio n a te ly  by y o u n g , in d ig e n o u s  and  p oor  
p eo p le , in  contrast to a ran ge o f  other m inor (and n ot so  m in or) p ro p erty  o ffen ces  
su c h  as fraud, m ore ser io u s w h ite  collar crim e p rop erty  o ffen ces, m ore lik e ly  to be  
co m m itted  by w h ites . T his racia lly  b a sed  se lec tiv ity  in  the p rescrib ed  offen ces is 
n ot a m atter o f  co in c id en ce  or accident, but is an in tegra l part o f the m an d atory  
sen ten c in g  reg im es in W estern A ustra lia  and N orthern  Territory. A s P au l Barry has  
p oin ted  ou t, A la n  B ond 's re lea se  after 1298 d a y s im p r iso n m en t o n  ch arges o f a 
$15 m illion  fraud  in v o lv in g  th e  M anet p a in tin g  La P ro m en a d e a n d  $1.2 b illion  
frau d  on sh areh o ld ers o f B ell R esou rces '. . .  m ean s that h e  h as sp e n t ro u g h ly  on e  
d a y  beh in d  bars for ev ery  m illio n  d o llars h e sto le . R ecen tly  in  the N orth ern  
Territory a y o u n g  A b orig in a l m a n  w as sen ten ced  to a year  in  p r iso n  for stea lin g  $23  
w o rth  of cord ia l and b iscu its . H ad  the sam e form u la  b een  a p p lied  to M r B ond, h e  
WOllld h a v e  b een  locked  a w a y  for 50 m illio n  years' (Barry 2000).

T hird , the racially based  se lectiv ity  in  the type of o ffen ces to w h ich  m andatory  
se n te n c in g  p r o v is io n s  a p p ly  is a m p lified  in  the ex e r c ise  o f  p o lic e  pre-tria l 
in vestiga tory  and prosecutoria l d iscretions. A fter all, the la w s  are g o in g  to be p u t into  
practice in  a context in w h ich  a third of W estern A ustra lia  an d  over three quarters o f 
N orthern  Territory prisoners are in d ig en o u s at rates 20 tim es and  5 tim es their 
p o p u la tio n  n um bers respectively . M organ  reports that W A figures for the three 
str ik es leg isla tion  sh o w  that the one third of ju ven ile  o ffen d ers w h o  are A boriginal 
account for three quarters o f the three strike cases (M organ  2000:179).
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F ourth , the a p p lica tio n  o f d iv ers io n a ry  sch em es and  e x e m p tio n  c la u ses  are racia lly  
tu n ed . M o rg a n  n o tes that in  W A in 1998 A b o rig in a l ju v e n ile s  rece iv ed  18 p er  cen t  
o f ju v e n ile  ca u tio n s, w h ile  c o m p r is in g  arou n d  on e th ird  o f ju v e n ile  o ffen d ers. In 
re la tion  to th e  N T 's 'e x c e p tio n a l c ircum stan ces' p r o v is io n s , th ese  are referred to  
o p e n ly  by N T  la w y ers  as th e  'w h ite  m id d le  class e sc a p e  c lau se ' (M organ  2000: 180). 
A  N o rth ern  Territory la w y e r  h a s w r itten  a satirical p ie c e  in  w h ic h  h e argu es that 
Jesus C hrist w o u ld  n o t h a v e  b een  ab le to m eet the 'ex ce p tio n a l c ircu m sta n ces' 
criteria (H u n y o r  1999).

D iscrim ination  in vo lved  in treating unequals equ a lly

A n a to le  France once w rote  o f  'the m ajestic equality  o f the la w  w h ich  forb ids the rich  
as w e ll as th e poor to s leep  u n d er  b rid ges, to beg  in  the streets, and  to steal bread'. 
The satirical p o in t he w a s m a k in g  is that m ost o f u s d o n 't h a v e  m u ch  n eed  to stea l 
b iscu its  to eat, textas to d ra w  or to w e ls  to u se  as b lan k ets, b eca u se  w e  can ea sily  
afford to b u y  these th in gs. T he eq u a l app lication  o f la w  to u n eq u a ls  d o e s  n o t  
p ro d u ce  fa irness and eq u a lity  b u t u n fa irn ess and d e e p e n in g  inequality . Fairness is a 
co n seq u en ce  o f ad ju stm en t to the variab ility  of c ircum stance, y e t th is is p rec ise ly  
w h a t m a n d atory  sen ten c in g  prevents.

D iscrim in a tory in the w a y  i t  p rovides  
a coded language fo r  m ore o ver tly  racial sen tim ents

R u ssell H o g g  p u ts it th is w ay:

W ith o u t d e n y in g  the rea lity  o f  h ig h  A b o r ig in a l crim e rates there is n o  lack  o f  e v id e n c e  o f  

th e  m a n n er  in  w h ich  la w  a n d  ord er ca m p a ig n s and p u b lic  d isco u rse  a ro u n d  crim e afford  a 

c o d e d  la n g u a g e  for the e x p r e ss io n  o f  racial a n x ietie s  a n d  a n tip a th ies  w h ic h  are e sp e c ia lly  

p ro m in e n t in  local s ite s  o f  con tact in  the p o st  'p rotection ' era. It is n o t s im p ly  that m ore  

o ffen ce s  are co m m itted  b y  in d iv id u a ls  o f  A b o rig in a l b a ck g ro u n d  than  b y  o th er  in d iv id u a ls . 

C rim es d o  not, after a ll, sp ea k  for th e m se lv e s . If th e y  d id  the v io le n c e  in flic ted  o n  

A b o r ig in a l co m m u n itie s  th r o u g h o u t th e  last 200 years —  m u c h  o f  it a m o u n tin g  to 'cr im es  

a g a in st  h u m a n ity ' to u s e  th e la n g u a g e  o f  co n tem p o ra ry  h u m a n  r ig h ts —  w o u ld  h a v e  

attracted  u n q u a lif ied  c o n d e m n a tio n . T h e p o in t is rather that A b o r ig in a l co n d u ct a n d  

p resen ce  is  a p p reh en d ed , in terp reted  a n d  p o lic ed  w ith in  a fie ld  o f  v is io n  p restru ctu red  b y  

racia l a n x ie tie s , soc ia l fr ic tio n  an d  th e a n tic ip a tion  o f  d a n g er  in  v a r io u s form s. T his is w h y  

lo ca l talk  a b o u t crim e irresistib ly  g ra v ita tes  to rep resen ta tio n s, u n d ersta n d in g s  an d  la y  

a e t io lo g ie s  in  term s w h ic h  m a k e  it an  'Aboriginal p rob lem ' a n d  a ss ig n  ca u sa l s ig n ifica n ce  to  

A b o rig in a lity . In m a n y  lo ca l se tt in g s  a n d  in  m u ch  p o litica l d isco u rse  a ro u n d  la w  and  ord er  

th is  n e e d  n o t b e m a d e  ex p lic it  an d  in d e e d  m u ch  o f  its p o w e r  d er iv e s  from  a v o id in g  a 

s ta tem e n t o f  th e o b v io u s  a n d  re ly in g  o n  the o s ten s ib ly  n eu tra l form s a n d  ca tegories o f
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crim in al law . But the a p p ea l to racial se n s ib ilit ie s  co n cea led  w ith in  ap olitica l sta tem en ts  

ab ou t cr im e a n d  p u n ish m e n t is  freq u en tly  u n m istak ab le . O ften  it is  little  m ore than a m ore  

refin ed  v e r s io n  o f  th ose  d isco u rse s  that ex to lled  the v ir tu es  o f  a p rom p t recou rse to 

corp ora l p u n ish m e n t  in  the ev e n t  o f  in su b ord in ation , le st the n a tiv e s  m istake len ien cy  for 

w e a k n e ss  an d  g e t  o u t o f h a n d . (H o g g  2001)

D eaths in  custody and the destructive effects of crim inalisation
O ne o f the m an y  co n seq u en ces o f m andatory sen ten c in g  law s is the increased  
lik e lih o o d  of d eath s in  custody, a far from  h y p o th etica l consideration  g iv en  the 
tragic d ea th  o f W urram arrba, a 15 year  old  A borig inal b o y  from  a G roote E ylandt 
co m m u n ity  w h o  d ied  in D o n  D ale C orrectional C entre in  D arw in  on  9 February  
2000. H e h ad  b een  au tom atica lly  sen ten ced  u nder the m an d atory  sen ten cin g  reg im e  
to a 28 d a y  p rison  term  for stea lin g  textas and other item s w orth  less than $100 in 
total. T his w a s a secon d  property  offence.

A b orig in a l p eo p le  are s ign ifican tly  over-represented  in  relation  to deaths in custody. 
In 1999, 19 (22 per cent) of the 85 d ea th s in cu sto d y  in  A u stra lia  w ere o f in d ig en o u s  
p eo p le . N ationally , in d ig en o u s ad u lts represent less than 2 per cent o f the A ustralian  
p rison  p o p u la tio n , but a p p rox im ate ly  19 per cent o f the total prison  p o p u la tio n  
(D alton  2000).

A s w e ll as an  in creased  lik e lih o o d  o f d eath s in  cu sto d y , m a n d a to ry  se n ten c in g  
p o lic ie s  ex a cerb a te  so c ia l d is lo c a tio n  and sa b o ta g e  fa m ilia l and  c o m m u n ity  
in v o lv e m e n t in  restoration  and  reparation . H ig h  le v e ls  o f  cr im in a lisa tion  an d  
co n ta ct w ith  the p o lice , cou rts , ju v e n ile  in stitu tio n s an d  p r iso n s  affect not o n ly  the  
in d iv id u a ls  p ro secu ted  b ut w h o le  co m m u n itie s . L egal m a rg in a lisa tio n  th ro u g h  
the p e r v a s iv e  im p a ct o f the crim in a l ju stice  sy stem  in  th e d a ily  life o f c o m m u n itie s  
an d  fam ilies, c o m p o u n d s  th e  c o n d it io n s  of ec o n o m ic  and  socia l d istress  and  
further u n d e r m in e s  so c ia l c o h e s io n . P oten tia l b rea d w in n ers  and  carers are 
r e m o v e d  in  la rg e  n u m b e r s  fro m  the c o m m u n it ie s , the a lrea d y  m ea g re  
o p p o r tu n itie s  to m ain ta in  sta b le  and  c o n tin u o u s e m p lo y m e n t  are further ero d ed , 
and  large n u m b ers o f y o u n g  p e o p le  are in d e te n tio n  cen tres and p r iso n s  lea rn in g  
the sk ills  for a life  o f crim e rather th an  in sch o o ls  a cq u ir in g  an ed u ca tio n . S u ch  
le v e ls  of cr im in a lisa tio n  are a so c ia l d isaster. T hey fu rth er en tren ch  the lo n g  term  
im p o v e r ish m e n t that p er v a d e s  m a n y  A b o rig in a l co m m u n itie s . A n d  at a m ore  
g en era l le v e l m a n d a to ry  se n te n c in g  im p o v e r ish e s  o u r  c o lle c tiv e  ab ility  to  resp o n d  
to w r o n g d o in g  and  its ca u se s  in  w a y s  other th an  th e p o p u lis t  so ft o p tio n  of 
h y p in g  the p en a l.
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C onclusion
The difficulty facing those o p p o sed  to m andatory sen ten cin g  p o lic ies is that w h ile  it is 
possib le  to dem onstrate that they don 't w ork , in term s o f their orig inal justifications, 
and further that they prod u ce or exacerbate a range o f d a m a g in g  con seq u en ces to the 
ind iv iduals, fam ilies, com m unities, the in tegrity  of the crim inal justice sy stem  and the 
w id er  polity, such  a dem onstration  d o es not in  itself fu lly  cut off the p o p u list roots of 
such  policies. T hese p o p u list roots lie in  the thirst for retribution and ven gean ce, the 
felt need  to strike back in so m e  w ay at a range of d isparate socia l anxieties and fears, 
to offer up  sacrifices or scapegoats through the im p rison m en t and  socia l exclu sion  of 
particular in d iv id u a ls and particular com m unities.

T he d esire  for v en g ea n ce  is  a very  p o w e r fu l and d e e p ly  ro o ted  o n e  w h ic h  is n o t  
en tire ly  m et by  p o in tin g  o u t  the fa ilu re o f im p r iso n m e n t to deter, an d  the soc ia l 
an d  ec o n o m ic  costs it e n ta ils . We are n o t g o in g  to s to p  p e o p le  b e in g  p u n it iv e  and  
v e n g e fu l a b o u t crim e. B ut w h ile  it is im p o rta n t to  a c k n o w le d g e  the p o w er  of 
p u n it iv e  sen tim en ts , a co ro lla ry  is  that it is therefore im p e r a tiv e  that the p ro cesse s  
o f crim inal ju stice  o p era te  in  su ch  a w a y  as to en su re  th at y e t  fu rth er crim es are 
n o t co m m itted  in the n a m e  o f p o p u lis t  ju stice . M a n d a to ry  se n te n c in g  p o lic ies , 
p articu lar ly  th o se  a im ed  at re la tiv e ly  m in o r  p ro p erty  o ffe n c e s  and  at re la tiv e ly  
so c ia lly  and  eco n o m ica lly  m a rg in a lised  in d iv id u a ls  a n d  c o m m u n itie s , are b u t o n e  
m a n ife sta tio n  o f a w id er  u n c iv il p o lit ic s  o f la w  and  o rd er  w h ic h  ex a cerb a tes so c ia l 
d iv is io n  and  rents the b o n d s  of so c ia l c o h e s io n  so  cen tra l to  th e  m a in ten a n ce  o f 
o u r so c ia l dem ocracy . •
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