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M andatory sentencing: 
im plications for judicial independence

Sir A n th on y  M ason AC KBE*

In variou s jurisd ictions in  A ustra lia , fo llo w in g  overseas ex a m p les , n otab ly  A m erican , 
m andatory  sen ten cin g  reg im es h a v e  b een  in troduced . I u se  the w o rd  'm andatory' to 
in c lu d e  cases w h ere  a cou rt is  requ ired  to im p o se  a m in im u m  sen ten ce  o f 
im p rison m en t as w e ll as cases w h ere  the court is required  to im p o se  a sp ec ific  term  
o f im prisonm ent.

Section  78A  of the Sentencing Act 1997 (N T ) is an in stan ce o f the first category. The 
section , w h ich  d ea ls w ith  property  o ffen ces, d ep riv es the court o f a d iscretion  to 
im p o se  no sen ten ce or a sen ten ce  less  than  that sp ec ified . A s  a m en d ed  last year by  
the Sentencing of Juveniles (Miscellaneous Provisions) Act 2000 (N T ), s 78A (1) provides:

Where a court finds an offender aged 18 years or over guilty of a property offence, the court 
shall record a conviction and order the offender to serve a term of imprisonment of not less 
than 14 days.

A  person  found  g u ilty  o f a relevant property  offence is liab le to a m an d atory  
m in im u m  sen ten ce of 28 d ays' d e ten tio n  for on e  prior con v ic tio n . S u b section s (2) and
(3), w h ich  deal resp ective ly  w ith  an o ffen d er w h o  has on ce  before b een  fo u n d  g u ilty  
o f a property offence and an o ffen d er  w h o  has tw o  or m ore tim es b een  fo u n d  g u ilty  
o f such an offence, m ake sim ilar p ro v is io n  for recording a co n v ic tio n  n o t less than  
90 days and 12 m on th s as the case  m ay be.

Sentences for property o ffen ces are not to be served  con cu rren tly  w ith  a term  of 
im p riso n m en t for an oth er o ffen ce , w h eth er  it be a p ro p erty  o ffen ce  or n o t 
(s 78A(3)(a)).

The court's general d iscretion  u n d er  s 7 of the Sentencing Act, w here a p erson  is 
found  gu ilty  of an  offence, to m ak e variou s orders n ot in v o lv in g  im p rison m en t, is 
exclu d ed . That is because s 5 ex p ress ly  states that it is 'subject to an y  sp ecific  
p rovision  relating to the offence'. S ection  5 is therefore subject to s 78A.
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Q u ite  apart from  the ex c lu s io n  o f the s 7 d iscretion , s 78A  strips a court of part o f the  
d iscretion  w h ich  it ord in arily  h as in  d ec id in g  w h a t p u n ish m en t or p en a lty  is 
appropriate in  the light o f the o ffen ce and  the particu lar circum stances in w h ich  it 
w a s com m itted . L egisla tures, in  g en era lly  lea v in g  the courts w ith  that d iscretion , 
h a v e  reco g n ised  that like o ffen ces, b y  reason  o f the d iffer in g  circum stances in  w h ich  
th ey  are or m ay  be com m itted , m ay  m erit d ifferentia l treatm ent by the courts s im p ly  
b e c a u se  the d ifferen t c irc u m sta n ces  m a y  revea l v a r y in g  d eg rees  o f m ora l 
resp o n sib ility  or b la m ew o rth in ess .

W hat are the im p lica tio n s for jud icia l in d ep en d en ce?  T hat is the q u estion  I am  asked  
to  address. Judicial in d e p e n d e n c e  has b een  ex p ressed  as,

Freedom from direction, control or interference in the operation or exercise of judicial powers
by either the legislative or executive arms of government. (Butterworths, 1997: 648)

That statem ent, adm irably succinct, p resupposes that there m ay be an u n law fu l or 
im proper leg isla tive d irection or interference in the exercise of judicial power. But the 
exercise o f judicial pow er by a court is not en gaged  u n less  there is a grant of jurisdiction  
to the court w h ich  it is o b lig ed  to exercise by ap p ly in g  the relevant law. G enerally  
speaking, the grant of jurisdiction  is to be found in statute and very often  the la w  to be 
app lied  is also found  in statute. The law  w ith  respect to the sentence or penalty to be  
im p osed  u p on  conviction  for a crim inal offence is invariab ly statute-based.

Section  78A  is a law  prescrib ing  the sen ten ce  or p en a lty  to be im p o sed . A s su ch  it is 
a v a lid  law  u n le ss  it can be sh o w n  that it am ou n ts to a u su rp ation  of, or interference  
w ith , jud icia l pow er. That, I th ink, is the p recise lega l q u estio n  to be a n sw ered  rather 
than  a q u estio n  relating to the im p lica tio n s for jud icia l in d ep en d en ce , w h ich  seem s  
to be co n seq u en tia l u p o n  the o u tco m e o f the legal q u estio n  w hich  I h a v e  p osed .

T he g en era l p r in c ip le  is that le g is la tio n  m a y  a m o u n t to a u su rp a tio n  of ju d ic ia l 
p ow er, p a rticu la r ly  in a cr im in a l case , if it p re ju d g es an issu e  w ith  resp ect to a 
p a rticu lar in d iv id u a l and  req u ires a court to ex erc ise  its  fu n ction  accord in g ly . It is 
u p o n  th is p r in c ip le  that b ills  o f a tta in d er m a y  o ffe n d  aga in st the sep a ra tio n  o f 
ju d ic ia l p ow er. But a la w  o f g en era l a p p lica tio n  g o v e r n in g  the ex erc ise  o f a 
ju r isd ic t io n  w h ic h  it co n fers  d o e s  n o t in terfere  w ith  th e jud icia l fu n ctio n  (see  Leeth 
v The Commonwealth, p er  M a so n  CJ, D a w so n  and  M c H u g h  JJ at 469-70).

U surpation  of the jud ic ia l function
In the case  of the H ig h  C ourt and  the F ederal C ourts, Parliam ent cannot, u n d er the  
C on stitu tion , en trust th em  w ith  the exercise of non -ju d icia l functions (except w h en
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th ey  are in c id en ta l to the exercise  o f jud icia l pow er) or in terfere w ith  the exercise of 
the ju d icia l function . A s a resu lt o f the decision  in Kable v Director of Public 
Prosecutions (NSW), it seem s that a sim ilar restriction ap p lies  to  State courts, th ou gh  
it is p o ss ib le  that the restriction m ay be qualified  in so m e w ay. W ith Territory courts, 
the p o s it io n  is m ore com p lex  (see  Kruger v The Commonwealth, Northern Territory v 
GPAO, an d  Re Governor, Goulburn Correctional Centre). But, for presen t p u rp oses, I 
shall a ssu m e  that the judicial fu n ction  cannot be u su rp ed  or im paired .

D o the co n sid era tio n s to w h ich  I h a v e  referred result in a u su rp a tio n  o f the judicial 
pow er?  T he A ustralian  au th orities ind icate  a n egative  an sw er  to the q u estion . First, 
there w a s the d ec is io n  of the H ig h  C ourt in Palling v Corfield in  1970.1 U n d er  s 49(2) 
of the National Service Act 1951 (Cth), a person  w h o  w a s co n v ic ted  of the offence of 
fa iling  to resp on d  to a national serv ice  notice w as liable to a fine ran gin g  from  $40 to 
$200 and , at the request of the prosecutor, an add itional m a n d a to ry  sen ten ce  of seven  
d a y s im p riso n m en t if the d e fen d a n t continued  to refuse to co m p ly  w ith  the 
requ irem ents of national serv ice. The H igh  Court w a s u n a n im o u s in rejecting an  
a rg u m en t that the m a n d a to ry  im p o s it io n  of the a d d it io n a l p e n a lty  w a s a 
con traven tion  of the separation  o f p o w ers. The C ourt h e ld  that the su b -section  d id  
n o t confer part o f the judicial p o w er  o f the C o m m o n w ea lth  o n  the p rosecu tion  or 
con stitu te  an in terference w ith  jud icia l functions or a ttem p t to  d e leg a te  leg isla tive  
p o w er to the prosecu tion . L eg isla tiv e  p ow er by w a y  o f prescrib ing  p en a lty  w a s  
likened  to the leg is la tiv e  p o w er  in  d eterm in in g  the e lem en ts  o f  the o ffence.

Barw ick CJ (at 58) stated:

It is beyond question that the Parliament can prescribe such penalty as it thinks fit for the 
offences which it creates. It may make the penalty absolute in the sense that there is but one 
penalty which the court is empowered to impose and, in my opinion, it may lay an 
unqualified duty on the court to impose that penalty. The exercise of the judicial function 
is the act of imposing the penalty consequent upon conviction of the offence which is 
essentially a judicial act. If the statute nominates the penalty and imposes on the court a 
duty to impose it, no judicial power or function is invaded: nor, in my opinion, is there any 
judicial power or discretion not to carry out the terms of the statute. Ordinarily the court 
with the duty of imposing punishment has a discretion as to the extent of the punishment 
to be imposed; and sometimes a discretion whether any punishment at all should be 
imposed. It is both unusual and in general, in my opinion, undesirable that the court should 
not have a discretion in the imposition of penalties and sentences, for circumstances alter 
cases and it is a traditional function of a court of justice to endeavour to make the

1 See also Sillery v The Queen.
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punishment appropriate to the circumstances as well as to the nature of the crime. But 
whether or not such a discretion shall be given to the court in relation to a statutory offence 
is for the decision of the Parliament.

T he C hief Justice co n c lu d ed  h is  rem arks o n  th is p o in t by sta tin g , Tt is n o t ... a breach  
o f the C on stitu tion  n o t to con fid e  an y  d iscretion  to the cou rt as to  the p en a lty  
im p o s e d / T he C hief Justice a lso  rejected an argu m en t that it w a s  the p rosecutor w h o  
effec tiv e ly  im p o sed  the sen ten ce.

T he other m em b ers o f the C ourt exp ressed  sim ilar v iew s. It w o u ld  seem  that Palling 
v Corfield d e n ie s  that s 78A  co n stitu tes a u su rp a tio n  o f ju d icia l pow er.

B efore I d ea l w ith  the n ex t case, Wynbyne v Marshall, I sh o u ld  refer to a strand o f 
th ink ing  w h ic h  surfaced  in  Wilson v Minister for Aboriginal and Torres Strait Islander 
Affairs (the Hindmarsh Island case) and h a s p la y ed  a p rom in en t part in  recent H igh  
C ourt cases, in c lu d in g , o f course, Kable. In the Hindmarsh Island case the M inister  
a p p o in ted  a federal ju d g e , u n d er  s 10 o f the relevant statu te, to d e liv er  a report to  
h im  co n cern in g  the im p a ct o n  A b orig in a l p eo p le  o f the p ro p o sa l to construct the 
H in d m a rsh  Island B ridge. By m ajority, the H ig h  C ourt h e ld  that the section  d id  not 
authorise the a p p o in tm en t. That w a s becau se, a lth o u g h  the function , that of 
reporting, w a s  g iv en  n o t to a court but to the ju d g e  as a persona designata, the fu n ction  
w a s in com p atib le  w ith  the h o ld in g  o f ju d icia l office u n d er C h III o f the C onstitu tion . 
T his w a s b eca u se  the ju d g e  w a s u n d ertak in g  an ex ecu tiv e  fu n ctio n  and g iv in g  legal 
a d v ice  to the ex ecu tiv e  in  m ak in g  a report on  a politica l m atter. In reaching this 
co n clu sio n , the Court h a d  regard to the p ercep tion  that ju d ic ia l participation  in  that 
activ ity  w o u ld  en d a n g er  p u b lic  co n fid en ce  in  the in tegrity  o f  the jud icia l system .

Judicial p reoccu p ation  w ith  m ain ta in in g  pub lic co n fid en ce in  the adm inistration  of 
justice in face o f a p p reh en d ed  dangers h as b ecom e a recurrent them e in  recent tim es. 
Seem ingly , it is a b y-p rod u ct o f the d ec lin e  in  pub lic respect for, and acceptance of, the 
d ecis io n s o f in stitu tion s o f authority, su ch  as the courts, a n d  the em ergen ce o f a 
clim ate o f scrutiny of court d ec is io n s and  a w illin g n ess to criticise them . In the n ew  
clim ate, it is co n sid ered  leg itim ate  to take accou n t of the im p act on  pub lic perceptions  
in  d eterm in in g  w heth er a fu n ction  is com p atib le  w ith  the jud icia l function .

It w a s th is p ro p o sitio n  that lay  at the root o f the argu m en t p resen ted  o n  the sp ecia l 
lea v e  a p p lica tio n  in Wynbyne. The ap p lican t, a 23 year o ld  A b o r ig in a l fem ale  from  
a rem ote N o rth ern  Territory com m u n ity , w h o  had  co m m itted  n o  p rev io u s o ffen ces, 
p lea d ed  g u ilty  to tw o  o ffen ces, on e o f s tea lin g  a can o f beer, the other o f u n la w fu l 
entry. She w a s  sen ten ced  to 14 d a y s im p riso n m en t p u rsu a n t to the m andatory  
sen ten c in g  req u irem en ts o f the Sentencing Act 1995 (N T ). T he m agistrate  ob serv ed
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that, b u t for the m an d atory  requirem ent, a n o n -cu sto d ia l order w o u ld  h ave  b een  
m ade. The H ig h  C ourt refused  the sp ec ia l leave ap p lica tio n  on  the g rou n d  that the  
a p p ea l d id  n o t en jo y  su ffic ien t prospects o f su ccess .2

D ec is io n s  on  sp ec ia l leave  app lications are not regarded  as h a v in g  precedential 
valu e. In any ev en t, it w o u ld  be a m istak e to p lace m u ch  reliance on  a d ecision  
refu sin g  a sp ec ia l lea v e  application  m a d e  by tw o  Justices. O n the other hand, it 
w o u ld  be a m istak e  o f at least equal m a g n itu d e to regard m ain ta in in g  public  
co n fid en ce  in  the ad m in istration  of justice as if it w ere a free-stan d in g  criterion o f 
con stitu tion a l, va lid ity . The judgm ent o f Brennan CJ in  Nicholas v The Queen 
effectiv e ly  d eb u n k s that v iew .

In any  even t, in  v ie w  o f the publicity  su rrou n d in g  m an d atory  sen ten cin g , in clu d in g  
sta tem en ts m a d e b y  m agistrates and ju d g es , as w e ll as p o litic ian s, it can scarcely be  
su g g es ted  that the p u b lic  b e liev es that the im p o sitio n  o f a sen ten ce  under s 78A  
p ro ceed s from  the exercise of a judicial d iscretion .

The last d ecis ion  in the line of authority is the very recent d ec is io n  of the Privy Council 
in Browne v The Queen. In that case, it w a s h eld  that it w as in con sisten t w ith  the basic 
principle of the separation  of pow ers w h ich  w as im plicit in a W est Indian constitution  
based  on  the W estm inster m odel, that the G overnor G eneral, w h o  w a s a part of the 
executive, sh o u ld  h a v e  the task of d ecid ing  o n  the duration  o f the sen tence of a juvenile  
w h o  w a s ordered to be detained  at the G overnor G eneral's p leasure.

It w a s h e ld  that P arliam ent cou ld  prescribe a fixed  p u n ish m en t to be in flicted  on all 
those fou n d  g u ilty  o f a d efin ed  offence, su ch  as cap ita l p u n ish m en t for the crim e o f  
m urder. But P arliam ent cou ld  not, co n sisten tly  w ith  the separation  of pow ers, 
transfer from  the judiciary to any ex ecu tiv e  b o d y  a d iscretion  to determ ine the 
severity  of the p u n ish m en t to be in flicted  u p o n  an in d iv id u a l m em ber o f a class o f 
offenders. So d eten tio n  du rin g  the G overn or G eneral's p leasu re w a s  unacceptable  
becau se it am o u n ted  to d eten tion  at the d iscretion  o f the ex ecu tiv e , thereby  
breaching the doctrin e o f the separation  o f p ow ers.

C onsidered  in the ligh t of the au thorities just d iscu ssed , s 78A  w o u ld  not be  
objectionable o n  the ground  that it v io la tes  the sep aration  o f p o w ers. To deprive the 
courts o f their entire sen ten cin g  d iscretion  or part o f it and  co m p el them  to app ly  a 
fixed rule is not, accord ing to au thorities d iscu ssed  so  far, a departure from  the 
general doctrine o f the separation  o f p o w ers.

2 See transcript Wynbyne v Marshall D174/1997, HCA, 21 iVlay 1998 (Gaudron and Hayne JJ).
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There are other authorities w h ich  take a rather d ifferen t approach . H o w ev er , they  
deal w ith  con stitu tion s w h ich  contain  en tren ch ed  g u a ra n tees o f fu n d a m en ta l rights. 
For that reason  they sh o u ld  be v ie w e d  w ith  caution . W hat em erg es from  th em  is that 
e v e n  in  a con text w here there are en tren ch ed  rights, there is a p lace for m an d atory  
sen ten cin g , at least in n on -cap ita l cases and , in so m e in sta n ces, in cap ita l cases.

The first authority is another Privy C ouncil decision , Ong Ah Oman v Public Prosecutor. 
Section 15 of a S ingapore statute p rov id ed  for p enalties for trafficking, im p ortin g  and  
exporting  drugs that w ere graduated accord ing  to the q u an tity  of the drug in v o lv ed . 
H eroin  attracted the death  p en alty  w here the quantity in v o lv ed  w as 15 gram s or m ore. 
The d efen d an t argued that the m andatory death  sen ten ce  w a s u n con stitu tion al 
because it deprived  him  of h is life o th erw ise  than 'in accordance w ith  law ' contrary to 
art 9(1) o f the S ingapore C onstitu tion  and  because it w a s contrary to the 'equal 
protection  o f the law' requirem ent of art 12(1) o f the S ingapore C onstitu tion . O ne  
argum ent w as that to exc lu d e  from  the jud icia l function  all con sid eration s pecu liar to 
the d efen d an t w a s w rong. In other w ord s, standardisation  o f the sen ten cin g  process  
w h ich  left little room  for judicia l d iscretion  to take account o f variations in  cu lpability  
w ith in  s in g le  offence categories results in  a function  w h ich  ceases to be judicial.

A n oth er argu m en t w as that the p ro v is io n  o ffen d ed  a g a in st the eq u a lity  prin cip le  
b ecau se it com p elled  the court to  co n d em n  to the h ig h est p en a lty  o f d ea th  an y  add ict 
w h o  gra tu ito u sly  su p p lied  an add ict fr ien d  w ith  15 g ram s o f h ero in  from  h is  o w n  
private store, and  to in flict a lesser p u n ish m en t u p o n  a p ro fessio n a l d ea ler  caught 
se llin g  for d istribution  to m a n y  add icts a total of 14.99 gram s.

The P rivy  C ouncil rejected th ese  argu m en ts. Lord D ip lo ck  p o in ted  o u t  (at 672) that 
there is n o th in g  u n u su a l in  a capital sen ten ce  b e in g  m andatory, n o tin g  that at 
co m m o n  la w  'all capital sen ten ces w ere m andatory'. H is L ordsh ip  w e n t on  to say (at 
673) that, if the argum ent w ere  valid , it w o u ld  a p p ly  to ev e r y  law  w h ic h  im p o sed  a 
m a n d a to ry  fixed  or m in im u m  p en a lty  e v en  w h ere  it w a s n o t ca p ita l —  a 
con seq u en ce  w h ich  h is L ordship  w as p la in ly  not prepared  to  accept.

H is L ordship  then rejected the argu m en t w h ich  relied  o n  in eq u a lity  o f treatm ent by  
sa y in g  that the 'equal protection ' p ro v is io n  d id  not forbid  d iscr im in a tio n  in  p u n itiv e  
treatm ent based  on so m e d ifference in the c ircum stances o f  the offen ce  w h ich  had  
b een  co m m itted , the relevant d ifference b e in g  in the q u a n tity  of the d ru g  in v o lv ed , 
that d ifference being  not a p u rely  arbitrary one.

H is L ordsh ip  sa id  (at 673-4):

The questions whether this dissimilarity in circumstances justifies any differentiation in the
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punishments imposed upon individuals who fall within one class and those who fall 
within the other, and if so, what are the appropriate punishments for each class are 
questions of social policy. Under the Constitution, which is based on the separation of 
powers, these are questions which it is the function of the legislature to decide, not the 
judiciary. Provided that the factor which the legislature adopts as constituting the 
dissimilarity is not purely arbitrary but bears a reasonable relation to the social object of the 
law, there is no consistency with art 12(1).

F ifteen  gram s w a s n ot a quantity  so lo w  as to be co m p lete ly  arbitrary.

In an earlier d ec is io n , Hinds v The Queen, the P rivy  C ou n cil had  said  (at 225-6):

What Parliament cannot do, consistently with the separation of powers, is to transfer from 
the judiciary to any executive body whose members are not appointed under Chapter VII 
of the [Jamaican] Constitution, a discretion to determine the severity of the punishment to 
be inflicted upon an individual member of a class of offenders.

The Privy C ouncil ad op ted  a statem ent m a d e  by the Suprem e C ourt of Ireland that 'the 
selection  of p u n ish m en t is an integral part o f the adm inistration  o f justice and, as such, 
cannot be com m itted  to the han d s of the E xecutive' (Deaton v Attorney-General at 183).

Our C onstitution  contains no equal protection  clause. It w o u ld  be necessary to find one  
by im plication. The decision  in Leeth v Commonwealth is against the m aking o f such an  
im plication. A nd  the equal protection p o in t d oes not appear to arise in relation to s 78A.

There are a lso  d ec is io n s  of the US S u p rem e C ourt in  w h ich  death  p en a lty  statutes  
h a v e  b een  in v a lid a ted . For the m ost part the d ec is io n s turn on  the E ighth  and  
F o u rteen th  A m e n d m e n ts , so m e  b e in g  a p p lic a tio n s  o f the req u irem en t o f  
p rop ortion a lity  o f p u n ish m en t to o ffen ce . D eath  sen ten ces  w h ich  h a v e  been  
im p o sed  arbitrarily, as w e ll as th o se  w h ich  w ere m an d atory  h a v e  been  held  
un con stitu tion al.

In Ong Ah Chuan the P rivy C ouncil d id  n ot refer to Lockett v Ohio on w h ich  the  
d efen d an t b ased  its first argum ent attack ing  the sen ten c in g  p rov ision . In Lockett, an  
O hio statute m a n d atin g  the death  sen ten ce  w a s struck d o w n  b eca u se  it d id  not 
p erm it the s e n te n c in g  cou rt a fu ll o p p o r tu n ity  to c o n s id e r  the m itig a tin g  
circum stances and  th u s v io la ted  the E ighth  A m en d m en t. B urger CJ, sp ea k in g  for the  
Court, said (at 603-4):

Although legislatures remain free to decide how much discretion in sentencing cases should be reposed 
in the judge or jury in non-capital cases, the plurality opinion in Woodson v North Carolina, after
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reviewing the historical repudiation of mandatory sentencing in capital cases"* concluded 
that: 'In capital cases the fundamental respect for humanity underlying the 8th Amendment 
... requires consideration of the character and record of the individual offender and the 
circumstances of the particular offence as a constitutionally indispensable part of the process 
of inflicting the penalty of death' [emphasis added].

Burger CJ pointed out that the Woodson statement rested 'on the predicate that the 
penalty of death is qualitatively different' from any other sentence' (at 604).

It was in the light of this reasoning that the Supreme Court in Lockett reached its 
conclusion, namely that the sentences, in all but the rarest kind of capital case, not be 
precluded from considering, as a mitigating factor, any aspect of a defendant's 
character or record and any of the circumstances of the offence that the defendant 
proffers as a basis of a sentence of less than death.

So much for the authorities. They speak for themselves.

Some may be surprised that the authorities do not provide support for the proposition that 
the judicial function in sentencing necessarily entails a sufficient element of discretion which 
enables a court to differentiate between different degrees of blameworthiness. Mandatory 
capital punishment in earlier times was inconsistent with that broad proposition as indeed 
were the mandatory penalties prescribed in the 18th and 19th centuries for a broad range 
of offences, not all being capital offences. It is possible that capital punishment might now 
be seen in Australia as an outmoded exception to what is a more desirable rule, namely that 
punishment for a criminal offence necessarily entails discretionary considerations and, as 
such, is an integral part of the exercise of judicial power. That proposition has been asserted 
in order to repel invasion of sentencing by the executive. But the proposition has not been 
asserted to repel legislative invasion in the form of mandatory sentencing. Unfortunately, 
the cases do not lend support to that proposition. Moreover, to establish the proposition as 
a constitutional rule it would be necessary to extract from the separation of the judicial 
power in Ch III not only the implication of a right to a fair trial, but also the proposition that 
the right to a fair trial includes judicial consideration of whether the sentence mandated by 
the legislature should be imposed.

The considerations already mentioned do, however, provide powerful arguments 
against the adoption of the mandatory penalty regime prescribed by s 78A. As 
Barwick CJ pointed out in Palling v Corfield, it is unusual and undesirable to deprive 
the court of its discretion as circumstances alter cases and it has been the traditional 3

3 At 289-298.
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function of the courts to make the punishment appropriate to the circumstances as 
well as the nature of the crime.

A law which insists on the incarceration of a first offender, more especially a young 
offender, for theft, no matter how trivial the amount involved, regardless of alleviating 
circumstances, is inhuman in this day and age. Some might describe it as a cruel and 
unusual punishment, to adopt the language of a Bill of Rights. A moment's reflection on 
the conditions which prevail in our prisons and on the character of some of their inmates 
is enough to lead inevitably to the conclusion that to send a youthful first offender to 
prison for a trivial offence may well be a greater threat to humanity than the commission 
of the actual offence itself. There is no shortage of opinions from those experienced in the 
field of criminology who say that gaols are a fertile breeding ground of crime and that 
young offenders are at risk of becoming professional criminals as a result of 
imprisonment.

I am not alone in thinking that effort put into rehabilitation, rather than retribution 
and deterrence, is more likely to be cost effective and lead to a better world. With 
indigenous and younger people generally, restorative justice programs have much to 
offer. The restorative justice approach, particularly in relation to indigenous people, 
has been sanctioned by courts in Canada and New Zealand.

In expressing this view, I should make it clear that I do not assert that heavy or harsh 
penalties have no effect at all on the crime rate. That proposition has been asserted 
from time to time but its correctness has not, in my view, been demonstrated. Crime 
rates appear to have been reduced in California ('three strikes and you're 'out' or is 
it 'in') and New York (where infractions of the law have been vigorously enforced). 
Some have argued that, in these jurisdictions, other factors are responsible for the 
reduction in crime. For my part, I find it difficult to accept that a regime of heavy 
penalties will never have any effect. Just how much effect is a critical question and 
that may depend upon a range of circumstances, including the nature of the offence 
and the conduct, the significance of the deterrent and the motivations of those who 
comprise the offending class. If the deterrent effect be non-existent or minimal, as 
will generally be the case, the detriments outweigh the advantage.

A regime of harsh penalties brings other unwanted consequences in its train. The 
massive increase in the prison population comes at a high cost to the budget. The 
increase must be funded by increased taxation or, more likely, at the expense of 
expenditure on other matters such as education, health and welfare. Other consequences 
which I do not have time to mention are instructively discussed in the Forum on 
Mandatory Sentencing Legislation in Volume 22 of the University of New South Wales Law 
Journal. It should be prescribed as compulsory reading for all politicians.
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Finally, on this topic, Draconian legislation of this kind strengthens my view that it 
is time that we joined the other nations of the Western world in adopting a Bill of 
Rights. Otherwise disadvantaged minority groups have no protection against the 
majority will when it sanctions legislation causing grave injustice. •
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