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Mandatory sentencing: 
rights and wrongs

Sir Gerard Brennan AC KBE*

It is not the function of universities to engage in political partisanship, or to take sides in 
a public debate in which reasonable people of goodwill are aligned, or might be aligned, 
on the opposing sides. But it is manifestly the function of a university to expose subjects 
of public interest or controversy to scholarly examination, to question public assumptions, 
to pierce the rhetoric which often times covers matters of controversy, to spell out the 
implications of endorsed policies, and to reveal the true issues for public consideration. 
The performance of this function will itself often be controversial, perhaps alienating to 
some. But universities are and should be the exemplars of freedom of thought, and the 
performance of this function is one of the chief justifications for academic freedom.

I thank, therefore, the University, for arranging this seminar, which is on a subject of 
great importance to Australia. I thank particularly Dato' Param Cumaraswamy, who 
has come here under circumstances of some difficulty, as we have heard, to lay out 
the various grounds of consideration of this difficult topic, and to display for us with 
the wealth of his international experience, the nature of the problem from the 
international perspective. Sir Anthony Mason has indicated that there are perhaps no 
constitutional grounds, or no substantial constitutional grounds, for challenging the 
validity, even under the federal constitution, of mandatory sentencing regimes. It is 
of course unusual, and in general undesirable, as Sir Garfield Barwick said, that the 
court should not have a discretion in the imposing of penalties.

There may be one exception to that general proposition — an exception that is now 
happily irrelevant in this country. In England, before capital punishment was abolished, 
the judiciary was said to be comforted by the mandatory character of the dread 
sentence, which they were required to impose on conviction for murder. Judges could 
not have borne the responsibility of condemning another person to die if they had had 
a discretion as to the sentence to be imposed. But the morality and legitimacy of 
condemning a person to death are in a different area of discourse from the morality and 
legitimacy of sending a person to jail.
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We have been grateful for the contributions that have been made by Dr Brendan Nelson, 
and from Mr Foss as Attorney General for Western Australia. It seems that the Common­
wealth does not seek to override State or Territory laws enacting mandatory sentencing 
because of three reasons: States and Territories are best situated to deal with the problem 
of criminal punishment in repeat offenders; laws enacted by legislatures have been 
enacted by those legislatures being democratically elected; and in reaching its decisions, 
the Federal Government should not be influenced in this case by international views.

Mr Foss notes that the United Nations committees in this connection have not called 
on the Government of Western Australia for comment on the mandatory sentencing 
regime of that State. However, international bodies are constrained necessarily to 
deal with States Parties which have international personalities. And it would be a 
matter of great regret if submissions that have been made by the Federal 
Government to United Nations agencies have not reflected inputs that have come 
from the States or Territories concerned.

The Western Australian system has been distinguished from the Territory system, 
and that is a matter which I need not go into. What is obvious, however, is that both 
Dr Nelson and Mr Foss agree that, to the extent that mandatory sentencing affects 
Aboriginal people, the real problems are the underlying socio-economic issues. But, 
as Dr Zdenowski has pointed out, it is a non sequitur that mandatory sentencing 
should be maintained when it seems that it may compound the very problems which 
are said to be the underlying causes of these difficulties.

The justification of a practice which depends on the public will, or the democratic will, 
must itself receive some examination. Chief Justice Spigelman has pointed out that the 
nature of sentencing is such as to require the consideration of balancing, overlapping, 
contradictory, and incommensurable objectives, as it has always been thus. In other 
words, there will be times when justice can be achieved only by consideration of the 
circumstances of the individual case. Dato' Param has indicated that many of the 
mandatory sentencing provisions are in breach, or may be in breach, of international 
conventions — or at least of international standards. And that is a view which has been 
agreed with by Dr Pritchard and Dr Ward.

It seems, from the examination that has been made by Professor Brown, that the 
system of mandatory sentencing simply does not work. And yet there are 
consequences of a mandatory sentencing system which have to be considered, some 
of them being displayed in telling form by the speakers in the session presided over 
by Ms Linda Burney. None of us could help being moved by the description by Mr 
William Tilmouth of the Aboriginal woman who took a tin of meat, two tomatoes, 
and fed her children, and as a result went to jail, with her family being split up.
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There h as been , so it is sa id , d iscrim inatory  targeting of A b orig in a l p eo p le , and m uch  
has b een  sa id  here th is afternoon  on  that subject. So far as the jud iciary is concerned , 
it is clear that so m e ju d g es  or m agistrates m ust find  th em se lv es  in  a s itu ation  of great 
d ifficu lty  w h e n  h a v in g  to im p o se  sen ten ces w h ich  they  k n o w  to  be unjust, contrary  
to the fu n ction  w h ich  th ey  ex p ect to perform . A n d  that, as Sir A n th o n y  M ason  has 
p oin ted  out, d esta b ilises  the relation sh ip  b e tw een  the jud icia l and the political 
branches o f g o v ern m en t. The sy stem  creates inhum anity . A nd , as Mr T ilm outh  said, 
prison s create and foster v io len ce . The last speaker h as n oted  that the sy stem  has an 
effect on  A b orig in a l co m m u n ities  in  the N orthern  Territory. A n d  it erod es public  
fu n d s w h ich  m ay incur lo sses n o t o n ly  in  the crim inal justice sy stem , b u t in health  
and e d u c a tio n  as w e ll. M oreover, e v e n  if m a n d a to ry  se n te n c in g  is n o t a 
con traven tion  o f in ternational ob liga tion s, there seem s to b e at least an in con sisten cy  
w ith  the standards trad itionally  exp ected  of d ev e lo p ed  n ation s su ch  as A ustralia .

Today's papers h a v e  revealed  the im pact o f m andatory sen tencing, at least in the 
N orthern Territory. It h as fallen gen erally  on  those w h o  are ou ts id e  the m ainstream s of 
our society  —  on  th ose w h o , by reason of race or w an t of ed u cation  or opportunity, do  
not find fu lfilm ent in  the ordinary activ ities of our society, on  th ose w h o  in d u lge  in 
petty crim e, so m etim es under the co m p u lsio n  o f hunger, but are not m alicious or 
hardened crim inals. T hey m ay be troublesom e, and  som etim es gravely  d isturbing to 
their v ictim s, as Dr N e lso n  observed . A ll o f the factors of each  offence, how ever, could  
and ordinarily  w o u ld  b e eva luated  by a m agistrate im p osin g  a d iscretionary sentence. 
But a leg isla tive  ham m er h as been  u sed  to satisfy political d em an d  for m easures w hich  
w ou ld  im p o se  penalties, different from  those w h ich  m ight be accorded by an 
experienced  and in d ep en d en t judicial officer in exercising h is or her discretion.

The m ajority o f e lectors, it is sa id , m ay  w a n t this. H o w  v a lid  is that as a 
consideration? D em ocracy  can w ork  w e ll w h ere the m ajority o f the e lectors in self- 
interest seek  to p rotect w h a t is their o w n  and to m ain ta in  their lifesty les  in  peace. The 
rule o f la w  op erates w ith  the su p p o rt o f the majority, and  freedom  is d en ied  on ly  to 
those w h o , in the o p in io n  of a m ajority, sh o u ld  b e d en ied  their freedom . But the self- 
interests o f the m ajority, if not restrained , can be d estru ctive  of the in terests of the 
minority. A n d  particu larly  is that so  w h e n  the m inority  are those w h o  h a v e  b een  
alienated from  society, w h o  h a v e  b een  u nab le  to participate in  its benefits, w h o  are 
no: in  the m ainstream . The c iv ilised  stan d ard s o f a so c iety  are to be ju d g ed  by the 
w ay in w h ich  the so c ie ty  d ea ls w ith  its m in orities and its m isfits.

There are on ly  tw o  w a y s in w h ich  the self-in terests o f a m ajority can be restrained so  
as :o balance the interests of the m inorities and the m isfits. O ne w a y  is to satisfy  society  
that the in d ep en d en t judiciary sh ou ld  be the exc lu sive  repository of the p o w er to keep  
the balance right. D ato' Param has p o in ted  o u t the utility  o f the 'gu id elin e  on
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sen tencing' judgm ents d elivered  by the C ourt o f A p p ea l o f N e w  South  W ales. To 
secure that ex c lu siv e  p ow er to the judiciary, b ey o n d  the reach of the political branches 
of govern m en t, w o u ld  require the enactm ent o f a constitu tional Bill o f R ights as Sir 
A n th o n y  M ason  said. The alternative w a y  is for a d isp la y  of political leadersh ip  
im b u ed  w ith  the civilising spirit. Dr N e lso n  and  Mr F oss h ave m anifested  that spirit 
but the spirit is not enough. T he political w ill to lead  by m an ifestin g  that w ill is needed . 
H istorically, in  this country, w e  have p laced  our trust in the political branches of 
go v ern m en t and  w e have e sch ew ed  the A m erican  ex a m p le  of a Bill o f R ights that 
w o u ld  transfer m assive  political p ow ers to the judiciary as a check on  the leg isla tive  
and ex ecu tive  branches of governm ent. But if w e , as a nation, lo se  that trust in  the 
charism  and calibre of our leaders, they sh o u ld  n ot be surprised  if the p eo p le  seek  a Bill 
of R ights to protect th em selves and their co m m u n ities  against those p olitical excesses  
w h ich  threaten the civilised  character o f a 'fair go' society. •


