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Should unauthorised arrivals 
in  Australia have free access to 

advice and assistance?

Savitri Taylor*

Introduction
Every year Australia has to deal with hundreds of non-citizens who come here 
without authorisation and then seek to remain. However, the only substantive visas 
Australia makes available to unauthorised arrivals (from places other than Norfolk 
Island and New Zealand) are border visas, which cover situations of inadvertent 
failure to obtain proper authorisation, and the protection visa.1
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1 Crock M Immigration and Refugee Law in Australia (Federation Press 1998) p 54. The criterion for the g^ant of 

a protection visa is that the applicant is 'a non-citizen in Australia to whom Australia has protection 

obligations under the Refugee Convention as amended by the Refugee Protocol': Migration Act 1958 (Cth) 

s 36(2). The treaties to which the section refers are the Convention relating to the Status of Refugees, opened 

for signature 28 July 1951, 189 UNTS 150 and the Protocol relating to the Status of Refugees, opemed for 

signature 31 January 1967, 606 UNTS 267. Hereinafter cited as the Refugee Convention and Refugee Protocol. 

The Refugee Convention entered into force for Australia and generally on 22 April 1954: DIMIA Onshore 

Refugee Procedures Manual para 1.2.2. The Refugee Protocol entered into force generally on 4 October 1967: 

DIMA, Onshore Refugee Procedures Manual para 1.2.3. However, Australia acceded to the Refugee Protocol 

on 13 December 1973: DIMA Onshore Refugee Procedures Manual para 1.2.4. The Minister of Immi gration
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The purpose of the present article is to consider some legislative provisions and 
administrative practices which restrict the access of unauthorised arrivals to 
independent and competent advice and assistance. Such provisions and practices 
have the effect of ensuring that the vast majority of unauthorised arrivals are 
removed from Australia without being given a genuine opportunity to obtain 
Australia's protection even if it is needed. In this article I suggest that we tolerate this 
treatment of unauthorised arrivals because it is consistent with dominant rule of law 
narratives. However, I argue that by our toleration we set our feet upon a path that 
leads us all towards the perils of arbitrary government.

N eed for access to independent and com petent advice and assistance 

V ulnerability o f  unauthorised arriva ls

Unauthorised arrivals who are detected at the border are placed in the position of 
having to make any protection claims shortly after arrival in this country.* 2 Such 
persons usually have to contend with a basic unfamiliarity with the Australian legal 
system and the English language, as well as ignorance of the national and 
international law applicable to their situation. Unauthorised arrivals who are fleeing 
persecution by the authorities in their own country may be so traumatised or so 
uncertain about the possible actions of the Australian authorities that their natural 
inclination is to avoid revealing the real reason they have come to Australia.3 In the 
case of unauthorised arrivals who are unaccompanied minors, there is the alternative 
possibility that they have limited understanding of, or limited ability to articulate, 
why they been sent to Australia by the adults formerly responsible for them.4

Even if unauthorised arrivals are permitted to apply for protection visas, they are 
(with very few exceptions) kept in detention throughout the time taken to process

has the power under Migration Act 1958 (Cth) s 417 to grant protection visas to individuals who do not fit the 

s 36(2) criterion. However, discussion of the Minister's power of intervention is beyond the scope of this article.

2 Unauthorised arrivals, who are not granted a visa in immigration clearance, are removed from the country 

with great rapidity unless they are permitted to apply for a protection visa: see further, Taylor S, 

'Rethinking Australia's practice of "turning around" unauthorised arrivals: the case for good faith 

implementation of Australia's protection obligations' (1999) 11(1) Pacifica Review: Peace, Security and 

Global Change 43.

3 Ibid at 48-9.

4 Commonwealth of Australia, Reference: IIN Convention on the Rights of the Child, Official Hansard Report, 

Joint Standing Committee on Treaties, 9 May 1997, TR458 (testimony of Margaret Piper, Executive 

Director, Refugee Council of Australia).
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their applications.5 The fact that they are under the physical control of the Australian 
authorities makes them very vulnerable to various denials of rights. Even if the 
Australian authorities behave impeccably, the experience of being deprived of liberty 
is likely over time to rob detainees of the capacity to think clearly and act decisively.

All of these vulnerabilities are reduced by access (from the moment of arrival) to 
independent advice and assistance from lawyers or other persons with a sound 
knowledge of relevant procedure and law. The adviser's expertise becomes available 
to the unauthorised arrival and, almost as important, the knowledge that the 
adviser's function is to protect his or her interests lessens the unauthorised arrival's 
sense of disempowerment.

S ystem ic fa c tors

Making a valid visa application

An application for a protection visa is valid if, and only if, it is made in the manner 
prescribed by the regulations6 and it is not prevented by various provisions of the 
Migration Act 1958 (Cth) such as the 'safe third country' provisions which I have 
written about elsewhere.7 The regulations provide, among other things, that a visa 
application is valid only if the approved form (Form 866) is completed by the applicant 
in accordance with the directions on it.8 These technical requirements have the result 
that it is just about impossible for an asylum seeker to manage to make a valid 
protection visa application without advice and assistance from either — the 
Department of Immigration and Multicultural Affairs (DIMA) itself or third parties.

DIMA is very selective about providing the necessary advice and assistance to 
unauthorised arrivals. A DIMA officer subjects each unauthorised boat arrival to a 
screening interview shortly after arrival. On the basis of a written summary of the 
interview, a senior officer of DIMA based in Canberra determines whether the 
unauthorised arrival has made claims which, prima facie, may engage Australia's

5 See further Savitri Taylor, 'Weaving the chains of tyranny: the misrule of law in the adminisstrative 

detention of unlawful non-citizens' (1998) 16(2) Law in Context.

6 Migration Act 7958 (Cth) ss 46(1) and 45(2).

7 Savitri Taylor, 'Australia's "Safe Third Country" Provisions: their impact on Australia's fulfilment of the 

non-refoulement obligations imposed by the Refugee Convention, the Convention Against Tortuire and 

the 1CCPR' (1996) 15 University of Tasmania Law Review 196.

8 Migration Regulations (Cth) r 2.07(3).
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protection obligations under the Refugee Convention.9 An entry screening process 
similar to the one in place for unauthorised boat arrivals is now used to deal with 
unauthorised air arrivals at Sydney airport10 and, apparently, at all of Australia's 
other international airports.11 Persons arriving without authorisation are 
interviewed at the airport by an immigration inspector. The content of the interview 
is then related over the telephone to either a DIMA officer in Canberra or a State 
Director of DIMA who makes a prima facie determination.12 If an unauthorised boat 
or air arrival is identified by the entry screening process as having made claims 
which, prima facie, may engage Australia's protection obligations under the Refugee 
Convention, DIMA facilitates the making of a protection visa application.13

There is clear evidence that persons who are not prevented from making a valid 
application for a protection visa by the 'safe third country' provisions of the 
M ig ra tio n  A c t  195 8  (Cth), and who have done all that they can to invoke Australia's 
protection, are being removed from this country without being given an 
opportunity to make an application for a protection visa.14 I have suggested 
elsewhere that this is because the government is so convinced that this is the only 
outcome that the Australian community will accept, that it is prepared to breach 
Australia's international legal obligations in achieving it.15 In these circumstances 
the only effective safeguard against breach of Australia's international legal 
obligations is the provision of independent and competent advice and assistance to 
all unauthorised arrivals.16

R e je c t io n  m e n ta l i ty

Where a valid application for a protection visa is lodged with DIMA, a DIMA officer 
(acting as a delegate of the Minister for Immigration) determines whether the

9 Australian National Audit Office Audit Repen t 32 of 1997-98 Peiformance Audit: Management of Boat People 

(1998) 66; HREOC Those who've come across the seas: detention of unauthorised arrivals (HREOC, 1998) p 26.

10 Commonwealth of Australia, Consideiation of Estimates, Official Committee Hansard, Senate Legal and 

Constitutional Legislation Committee, 13 November 1997, L&C 262 (testimony of Mr Killesteyn, DIMA).

11 Interview with Des Hogan, Refugee Co-ordinator, Amnesty International Australia, 29 October 1998.

12 Interview with Commonwealth Ombudsman Officer A (22 October 1998); interview with Leonard Karp, 

McDonell Solicitors, 3 November 1998.

13 HREOC, above, note 9, p 26.

14 Taylor, above, note 2 at 46-51.

15 Above, note 2, at 52-5.

16 My point is particularly well illustrated by the case of Wu v Minister for Immigration and Ethnic Affairs and 

A nother (1996) 64 FCR 245.
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applicant is a refugee. If the applicant is determined to be a refugee and meets certain 
additional criteria,17 a protection visa will be granted. If an applicant is refused a 
protection visa at the primary stage, he or she is usually able to obtain merits review 
of the decision by the Refugee Review Tribunal (RRT).18

According to the Australian Government, genuine refugees do not really need 
any assistance in presenting their claims.19 All they need to do in order to have 
their claims recognised is to relate their story to a DIMA officer and, perhaps, 
again to the RRT.20 However, lawyers who act for protection visa applicants are 
finding that an increasing number of clients whom they believe to be genuine 
refugees are being rejected at both the primary and merits review stages.21 
Questionable rejections are often based on an inappropriate adverse assessment 
of credibility,22 or an overly restrictive interpretation of the Refugee Convention 
definition of 'refugee'.23 In such a climate, an asylum seeker has very little chance 
of obtaining a positive decision unless he or she puts forward all legally relevant 
facts, puts them forward from the very beginning (so that he or she is not 
suspected of making things up along the way), and, on top of all that, presents

17 The applicant must undergo a medical examination (Migration Regulations (Cth) cl 866.223 of Sch 2) and 

a chest x-ray examination (cl 866.224 of Sch 2) and satisfy public interest criteria 4001 to 4003 (cl 866.225 

of Sch 2) and the Minister must be satisfied that the grant of the visa is in the national interest (cl 866.226 

of Sch 2).

18 Migration Act 1958 (Cth) ss 411, 412 and 414. The RRT has the power to affirm or vary the primary stage 

decision or set it aside and substitute a new decision: Migration Act 1958 (Cth) s 415.

19 Commonwealth of Australia, Official Hansard No 7 of 1998, Senate, 25 May 1998, 2954 (Senator Van.stone, 

Minister representing Minister for Immigration).

20 Above, note 19.

21 Interview with Martin Clutterbuck, lawyer, Refugee and Immigration Legal Centre (22 October 1998); 

Heinrichs P 'A woman prepared to take on the system' The Age 21 November 1998, p 12.

22 See, for example, Sivarasa v Minister for Immigration (unreported, Federal Court of Australia, Burchett J, 

11 June 1998); Djalal v Minister for Immigration (unreported, Federal Court of Australia, O'ConnoT J, 10 

June 1998); Kathiresan v Minister for Immigration (unreported, Federal Court of Australia, Grey J, 4 March 

1998); Faustin Epeabaka v Ministei- for Immigration and Multicultural Affairs (unreported, Federal Court of 

Australia, Finkelstein J, 10 December 1997).

23 See, for example, Okeie v Ministei- for Immigiation and Multicultural Affairs (unreported, Federal Court of 

Australia, Branson J, 21 September 1998); Chen Shi Hai (an infant) in/ his next friend Chen Ren IBing v 

Minister for Immigration & Multicultural Affairs [1998] 622 FCA (unreported, French J, 5 June 1998); 

Mohamed v Ministei-for Immigration & Multicultural Affairs (unreported, Federal Court of Australia, Hill J, 

11 May 1998).



Volume 6(1) Free access to advice and assistance? 39

cogent legal arguments as to why he or she fits the Refugee Convention 
definition of 'refugee'. Because of the many disadvantages under which they 
labour, unauthorised arrivals simply cannot manage to do for themselves all that 
is necessary to protect them from falling victim to the rejection mentality of the 
administrative decision makers. They need access to independent and competent 
advice and assistance.

T im e  l im i t s  f o r  r e v ie w  a p p l ic a t io n s

An application to the RRT for review of a primary stage decision to refuse to 
grant a protection visa must be lodged within seven working days after 
notification of the primary stage decision, if the applicant is in immigration 
detention, and within 28 days after notification in any other case.24 The RRT is 
not given any discretion to consider an out-of-time application. Likewise, an 
application to the Federal Court under Pt 8 of the Migration Act 1958 for judicial 
review of an unfavourable decision by the RRT must be lodged within 28 days 
of notification of the Tribunal's decision.25 The Migration Act 1958 contains an 
explicit prohibition on the Federal Court allowing a person to lodge an out of 
time application.26

While time limits are an entirely proper device for attempting to achieve speedy 
processing, the inflexibility of the time limits for review of protection visa decisions 
is objectionable. Inflexible time limit provisions are atypical in the administrative 
law context,27 because of the recognition that there are always going to be some cases 
in relation to which compelling reasons can be advanced for extending whatever 
time limit has been imposed. The likelihood of such cases arising in the asylum 
seeker context is, if anything, greater than in many other administrative law contexts. 
Asylum seekers in the community may receive written notification of a primary 
stage or RRT refusal (including notification of their review rights), but not manage to 
have it translated until after the time for making an application for review has

24 Migration Act 1958 (Cth) s 412(1 )(b) and Migration Regulations (Cth) reg 4.31(1 )-(2). Statutory rule 109 of 

1997 was going to reduce the 28 day period to 14 days. However, the Government was forced to back 

down by a disallowance motion in the Senate, which the Opposition was prepared to support.

25 Migration Act 1958 (Cth) s 478(1).

26 Migration Act 1958 (Cth) s 478(2).

27 Typical provisions are Administrative Appals Tribunal Act 1975 (Cth) s 29 and Administrative Decisions (Judicial 

Review) Act 1977 (Cth) s 11 which give the Administrative Appeals Tribunal and the Federal Court respectively 

th«e power to extend the time allowed for the making of an application for review under those Acts.
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passed.28 In addition, all asylum seekers face the hurdle of working out the exact 
mechanics of making an application for review by the RRT or the Federal Court (as 
the case may be) and the hurdle of working out what issues to address in the 
application. Asylum seekers who do not have the assistance of a competent adviser 
do not easily overcome these hurdles. Overcoming the hurdles could well take 
longer than the period allowed for lodgment of an application for review.

H ig h  C o u r t  w r i t s

A protection visa applicant also has the option of seeking from the High Court of 
Australia an injunction or a writ of mandamus or prohibition against any of the 
decision makers previously specified.29 At present, in contra-distinction to Federal 
Court review under Pt 8 of the M igi'a tion  A c t  1958  (Cth), there is no time limit for 
seeking review30 and there are no restrictions on the grounds of review available. 
However, prerogative writs are not user friendly. Asylum seekers clearly have no 
hope of making a successful High Court application without extremely competent 
legal assistance.

P o s s ib i l i t y  o f  r e m o v a l  a f te r  R R T  r e v ie w

In the case of detained asylum seekers, there is the additional danger that DIMA will 
attempt to effect removal as quickly as possible after they have been rejected by the 
RRT. The only sure way of preventing this is to obtain a stay order from the court 
from which judicial review has been, or will be, sought.31 A detained asylum seeker

28 Many asylum seekers are not able to read the English language. However, in Nguyen v Refugee Revievv Tribunal 

(1997) 74 FCR 311, the Full Federal Court dismissed the argument that the requirement of'notification' means 

that recipient must have knowledge of contents of the notice. It held that translation into a language 

understood by the recipient was not a prerequisite for notification of a primary decision to be effective. 

Mlnuiln/ Paulo Mualn/ v Ministeifor Immigration & Multicultural Affairs [1998] 1093 FCA (unreported, Wilson J, 

20 August 1998) was a case in which the applicant for judicial review was unaware of the contents o f  the RRT 

decision because he was unable to read English. See Wilson J's comments about the unsatisfact<oriness of 

institutional arrangements that allow this state of affairs to exist.

29 Australian Constitution s 75(v).

30 Immigration Advice and Rights Centre, The Immigiation Kit (5th ed, Federation Press, 1997) p 524.

31 Upon entering Australia's migration zone (see definition in Migration Act 1958 (Cth) s 5(1)), an unaiuthorised 

arrival becomes an unlawful non-citizen and remains so until he or she leaves the migration 2zone or is 

granted a visa. A person with the status of unlawful non-citizen must be detained until removed, deported 

or granted a visa: Migration Act 1958 (Cth) ss 189 and 196(1). A very few unauthorised arrivals aire able to 

apply for and obtain a bridging visa to bridge the time that elapses while a protection visa application is
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needs somebody on the outside who knows how to get such a court order and who 
has the physical freedom to put that knowledge to good use.

Access to advice and assistance
It has been argued in the previous section that a person who is in fact entitled to 
Australia's protection may well fail to secure that protection if he or she does not have 
access to independent and competent advice and assistance. If a person is to have effective 

access to advice and assistance that person must be informed of his or her right to seek 
such advice and assistance, and must not be hindered in establishing or maintaining 
communications with an adviser. Moreover, the need for access to advice and assistance 
exists irrespective of the capacity of asylum seekers to pay for it. It follows that Australia 
is likely to breach its international protection obligations unless persons, who do not 
have the means to pay for advice and assistance, are nevertheless able to obtain it from 
an independent and competent source. These matters will now be discussed.

N o ti f ic a t io n  o f  r ig h t  to  seek  in d e p e n d e n t  a d v ic e  a n d  a s s is ta n c e

Throughout the entry screening process for unauthorised arrivals described in the 
previous section, DIMA goes to a lot of trouble to ensure that unauthorised arrivals

being processed. The grant of a bridging visa gives an unauthorised arrival the status of lawful non-citizen 

thus securing his or her release from detention. The bridging visa also protects its holder from removal for 

the period of its currency. Those unauthorised arrivals who are unable to obtain a bridging visa remain in 

detention but are safe from removal for so long as a protection visa application lodged by them is being 

considered by DIMA or the RRT (Migration Act 1958 (Cth) s 198). However, the moment that either the time 

for making an RRT application has passed without the making of such an application or an RRT rejection 

has been received their unlawful status renders them liable to immediate removal (Migration Act 1958 (Cth) 

s 198 and definition of 'finally determined' contained in s 5(9)). Even where an application of judicial review 

has actually been made, a stay order is necessary to prevent removal pending the making of a decision. In 

relation to applications for judicial review by the Federal Court, see Migration Act 1958 (Cth) s 482. In relation 

to judicial review by the High Court see the decisions relating to the case of Seniet Abebe. This is a case in 

which DIMA indicated its intention to give effect to arrangements to remove a particular detainee who had 

received a rejection from the RRT, even after she had invoked s 75 jurisdiction of the High Court. An urgent 

application for court order was granted by Kirby J preventing removal until 28 January 1998. See Ex Parte 

Abebe [1998] HCA 10 (unreported, Kirby J, 10 February 1998). On 28 January 1998, DIMA gave the court an 

undertaking that, until the determination of the matter or an earlier further order, removal would not take 

place without 72 hours written notice to the detainee or her solicitors. See Ex Parte Al>ebe [1998] HCA 16 

(unreported, Gummow J, 28 January 1998).
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are cut off from all sources of information except DIMA.32 In particular, DIMA does 
not ask unauthorised arrivals whether they wish to contact organisations able to 
provide independent advice and assistance, and refuses to allow such organisations 
to initiate contact with the unauthorised arrivals.33 DIMA's stated aim is to prevent 
unauthorised arrivals being told about the possibility of applying for a protection 
visa and being primed with a story.34

Section 193(2) of the M igi'a tion  A c t  1958  specifically provides that DIMA is not 
required: (1) to advise unauthorised arrivals about their ability to apply for a visa; or
(2) to give unauthorised arrivals any opportunity to apply for a visa; or (3) to allow 
unauthorised arrivals access to advice (whether legal or otherwise) in connection 
with applications for visas.

Section 193(2) is subject to s 256 of the M ig ra tio n  A c t 1958  which provides:

Where a person is in immigration detention under this Act, the person responsible for his 
or her immigration detention shall, at the request of the person in immigration detention, 
afford to him or her all reasonable facilities for making a statutory declaration for the 
purposes of this Act or for obtaining legal advice or taking legal proceedings in relation to 
his or her immigration detention.

32 See generally HREOC above note 9, pp 131-7; Commonwealth of Australia, Reference: Migration 

Legislation Amendment Bill (No 2) 1996, Hansard Proof Copy, Senate Legal and Constitutional Legislation 

Committee, 26 June 1996, L&C 175 (testimony of Ross McDougall, RACS (Vic) Inc).

33 Commonwealth of Australia, Consideration of Estimates, Official Committee Hansard, Senate Legal and 

Constitutional Legislation Committee, 3 June 1998, L&C 205 (testimony of Mr Sullivan, DIMA); Amnesty 

International Australia, Australia a Continuing Shame: the Mandatory Detention of Asylum Seekers (1998) 21. 

In order to ensure that this policy could be implemented even after the privatisation of the immigration 

detention centres, it was written into the General Agreement between the Commonwealth of Australia and 

Australasian Correctional Services Pty Ltd, 27 February 1998, cl 9.4.4 that the Contract Administrator 

appointed by DIMA could 'impose restrictions or conditions on the rights of access to immigration 

detainees of any third parties, including, without limitation, the media and unsolicited lawyers or 

migration agents'. The lengths to which DIMA is willing to go in preventing third parties from providing 

unauthorised boat arrivals with advice and assistance emerged very clearly from the case of Huma n Rights 

and Equal Opportunity Commission & Anor v Secretary, Department of Immigration and Multicultural Affairs 

(1996) 67 FCR 83 and its aftermath. See Poynder N 'The incommunicado detention of boat people: a recent 

development in Australia's refugee policy' (1997) 3(2) AJHR 53 at 72-6.

34 Commonwealth of Australia, Reference: Migration Legislation Amendment Bill (No 2) 1996, Hansard Proof Copy, 

Senate Legal and Constitutional Legislation Committee, 26 June 1996, L&C 194 (Mr Richardson, DIMA).
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However, the key words of s 256 are 'at the request of the person in immigration 
detention7. Only those who request the 'reasonable facilities' to which s 256 refers 
need be provided them, and the Federal Court of Australia has confirmed that no 
obligation is imposed on DIMA to inform a person in immigration detention of their 
rights under the section.35

According to DIMA, approximately 80 per cent of the unauthorised boat arrivals 
who were removed from Australia in 1996 and 1997 did not request access to legal 
advice.36 However, it cannot be assumed that those who did not request legal advice 
made an actual decision not to do so. As Amnesty International and others have 
pointed out, many unauthorised arrivals come from countries in which the legal 
system functions very differently from the Australian legal system. Unauthorised 
arrivals from such countries may not realise that a lawyer could help them.37 They 
may not even know what a lawyer is.38 Likewise, unauthorised arrivals who are 
unaccompanied minors cannot be assumed to have enough knowledge and 
understanding to request advice and assistance.

A c c e s s  to  a s s is ta n c e  w i th o u t  h in d ra n c e

Persons who have physical liberty are able to seek out and communicate with an 
adviser as and when they please. Most unauthorised arrivals, however, are kept 
in immigration detention and can easily be denied access to advice and assistance 
by being denied the opportunity to contact or to maintain communication with 
an adviser.

In its report entitled Those who've come across the seas: detention of unauthorised arrivals, the 
Human Rights and Equal Opportunity Commission (HREOC) has documented many 
recent cases in which DIMA has either failed to respond to requests for access to legal

35 See Wu v Minister for Immigration and Ethnic Affairs and another (1996) 64 FCR 245 at 290 per Nicholson J.

36 Entry in the Australian Human Rights Register compiled by the Catholic Commission for Justice, 

Development and Peace, Melbourne Archdiocese, citing response by DIMA (24 April 1998) to question 

asked by Senator Brian Harradine at the Senate Legal and Constitutional Legislation Committee 

Consideration of Estimates hearing of 26 February 1998. DIMA does not keep similar statistics in relation 

to unauthorised air arrivals: Entry in the Australian Human Rights Register compiled by the Catholic 

Commission for Justice, Development and Peace, Melbourne Archdiocese, citing response by DIMA (24 

April 1998) to question asked by Senator Brian Harradine at the Senate Legal and Constitutional 

Legislation Committee Consideration of Estimates hearing of 26 February 1998.

37 Amnesty International Australia, above, note 34, p 21; Poynder, above, note 33, at 64.

38 Poynder, above note, 33, at 64.
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advice made by persons detained at the Port Hedland Immigration Detention Centre,39 
or has responded only after multiple requests have been made and/or after a delay of 
weeks or months.40 In some cases access has been provided only after the making of a 
complaint to HREOC.41 While HREOC focuses on difficulties experienced by detainees 
at the Port Hedland Immigration Reception and Processing Centre, the problem does 
not appear to be confined to that detention centre 42

Public funding o f advice and assistance 

Im m igration A d vice  and A pp lica tion  A ssistan ce Scheme

O u t l in e  o f  f u n d in g  a r r a n g e m e n ts

Publicly funded advice and assistance in the making of primary applications and 
applications for RRT review is provided to some protection visa applicants through the 
Immigration Advice and Application Assistance Scheme (I A A AS)43 The IAAAS is a 
scheme funded and managed by DIMA.44 The organisations contracted by DIMA to 
provide advice and assistance under IAAAS include private law firms, private firms of 
migration agents, non-profit community organisations and legal aid commissions45 
selected through an open competitive tendering process.46

39 HREOC, above, note 9, pp 215-7.

40 Australian National Audit Office, above, note 9, pp 210-5.

41 Australian National Audit Office, above, note 9, p 214.

42 Interview with Martin Clutterbuck, lawyer, Refugee and Immigration Legal Centre (22 October 1998) re 

Maribrynong EDC. It is worth noting that the Immigration Detention Standards scheduled to the Detention 

Services Contract between the Commonwealth of Australia and Australasian Correctional Services Pty Ltd, 27 

February 1998, provide that all requests by detainees for access to legal advice must be referred to DIMA.

43 Commonwealth of Australia, Official Hansard No 6 of 1998, Senate, 12 May 1998, 2521 (Senator Vanstone, 

Minister representing Minister for Immigration).
44 IAAAS has operated since late 1997: Senate Legal and Constitutional References Committee, Legal Aid Rej.>ort 

Three (25 June 1998) para 7.13 <www.aph.gov.au/senate/committee/legcon_ctte/legal3/index.htm>. It is a 

merged version of two previously existing schemes (the Application Assistance Scheme for asylum 

seekers in detention and the community and the Immigration Advisory Services Scheme for 

disadvantaged and vulnerable DIMA clients in the community): Senate Legal and Constitutional 

References Committee, Legal Aid Report Three (25 June 1998) para 7.13; DIMA Annual Report 1996-97, 13.

45 List of IAAAS Service Providers contained in DIMA, Fact Sheet 70: Immigration Advice and Application 

Assistance Scheme (revised 11 November 1998).

46 DIMA Annual Report 1996-97, 13. The contracts were put out to tender in July 1997: DIMA Fact Sheet 70: 

Immigration Advice and Application Assistance Scheme (revised 11 November 1998).

http://www.aph.gov.au/senate/committee/legcon_ctte/legal3/index.htm
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A s I h ave  already m en tion ed  m ost u n authorised  arrivals are kept in im m igration  
d eten tion . U n d er IA A A S, all n on -citizen s in im m igration  d eten tion  w h o  have b een  
p erm itted  to  a p p ly  for a protection  v isa  are p ro v id ed  w ith  free a d v ice  and  
a ss ista n ce47 b y  a contractor of D IM A 's ch o ice .48 P ro sp ectiv e  p rotection  v isa  
a p p lica n ts  liv in g  in  the w id er  co m m u n ity  are a lso  p ro v id ed  w ith  free a d v ice  an d  
a ssista n ce  th rou gh  IA A A S if their case has m erit and  th ey  are ex p er ie n c in g  
financial h a rd sh ip  or th ey  have su ffered  past torture and trau m a.49 T he a d v ice  an d  
a ssista n ce  in such  ca ses is p ro v id ed  by a contractor o f th e ap p lica n t's  ch o ice . 
P erson s w h o  lo d g e  a protection  v isa  ap p lica tion  w h ile  th ey  are at large in the  
c o m m u n ity  are treated  as co m m u n ity  a p p lica n ts  for the p u rp o ses  o f  th e IA A A S  
sch em e  ev en  if th ey  are su b seq u en tly  d e ta in ed .50 T h is m ea n s that u n a u th o r ised  
arrivals w h o  m a n a g e to ev a d e  d etectio n  b y  D IM A  u n til after th ey  h a v e  lo d g e d  a 
p rotection  v isa  ap p lica tio n , d o  not ob tain  a u to m a tic  a ccess  to  the serv ice s  o f an  
IA A A S fu n d ed  a d v iser .51

It sh ou ld  also be noted  that once an adviser is allocated or chosen  under IA AA S, D IM A  
w ill not fund a change o f adviser sim ply  because the asylum  seeker has lost confidence  
in the original adviser. Generally, D IM A w ill on ly  fund a change of adviser in the case  
of serious error or m isconduct on the part o f the original adviser.52 G enerally  sp eak in g  
the op tio n s o f an a sy lu m  seeker w h o  is d issatisfied  w ith  h is or her IA AA S adviser are: 
find the m oney  to pay for a new  adviser, find a n ew  adviser w h o  is w illin g  to act on a 
pro bono basis, or go  it a lone 53 The last is the m ost likely outcom e.

D IM A  takes the p osition  that in m ost cases in w h ich  a sy lu m  seekers express  
dissatisfaction  w ith  their adviser w h a t is h a p p en in g  is that a n egative  d ecision  in a

47 DIMA Fact Sheet 42: Assistance for asylum seekers in Australia (revised 21 October 1998).

48 DIMA's practice appears to vary from detention centre to detention centre. Recent practice in relation to 

Maribyrnong EDC detainees appears to be to split referrals equally between the three organisations that 

it has contracted to take referrals from that centre. DIMA does not consider itself obliged to comply with 

detainee requests for referral to a particular contractor, although it usually does comply with such 

requests. Information from an interview with Martin Clutterbuck, lawyer, Refugee and Immigration 

Legal Centre (22 October 1998).

49 DIMA Fact Sheet 70: Immigration Advice and Application Assistance Scheme (revised 11 Novemberl998).

50 Case cited in interview with Martin Clutterbuck, lawyer, Refugee and Immigration Legal Centre (22 

October 1998); case study cited in Amnesty International Australia, above, note 33, p 23-4.

51 Above, note 50.

52 Interview with Martin Clutterbuck, lawyer, Refugee and Immigration Legal Centre (22 October 1998); 

Interview with Commonwealth Ombudsman officer A (22 October 1998).

53 HREOC, above, note 9, pp 219-20.
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h o p e less  case is b e in g  b lam ed  on  an actually  b lam eless adviser. There is probably a 
large e lem en t o f truth in this. H ow ever, leg itim ate grievances are also m ore than likely.

In d e p e n d e n c e

The reason  that a sy lu m  seekers n eed  a ccess to in d ep en d en t ad v ice  and  assistance is 
to ensure, a m o n g  other th ings, that th ey  d o  not b ecom e v ictim s o f u n la w fu l actions 
or incorrect d ec is io n s  on the part o f  D IM A . In other w ord s, 'in d ep en d en t' in th is  
context has to m ean in d ep en d en t o f  D IM A . W hen the m atter is con sid ered  in the  
abstract, IA A A S contractors cannot p o ss ib ly  be described  as in d ep en d en t o f D IM A . 
T his is b ecau se of the ever presen t p o ss ib ility  that a contractor m ight a v o id  acting in 
a m anner d isp lea sin g  to D IM A  (even  if such  action is in the best in terests of their  
clients), b ecau se o f a fear that D IM A  m igh t respond  b y  ch o o sin g  not to aw ard  further 
contracts to them  or b y  cu ttin g  back the funds availab le under future contracts. 
W hether or not such  a fear w o u ld  b e  w e ll- fo u n d ed  is, o f course, b es id e  the point. It 
is the fear itse lf w h ich  has the capacity  to u n d erm in e in d ep en d en ce . A s a m atter of 
practice, the in d ep en d en ce  o f so m e  o f D IM A 's contractors is b ey o n d  q u estion . For 
exam p le, RILC and  RACS are non-profit com m u n ity  organ isations w h o se  so le  
p u rp ose  is to be o f serv ice  to their c lients. T his strong sen se  o f p u rp o se  has ensured  
that RILC and RACS have n ever  a llo w ed  the k n o w led g e  that m ost o f their fu n d in g  
co m es from  D IM A  to inhibit them  from  acting  in the best interests o f their clients. 
H ow ever , I am  not as con fid en t o f the co m m itm en t of som e private contractors to 
place the interests o f their c lien ts  ahead  o f financial self-interest.

W hile public fu n d in g  is by defin ition  governm ent controlled to so m e extent, the 
specific  departm ent of g o vern m en t that controls the fund ing  ought not to b e  the very  
one w h o se  decision s are b ein g  q u estion ed . The A ttorney-G eneral's D epartm ent rather 
than D IM A  ought to be responsib le for fu n d in g  and m anaging IAAAS.

C o m p e te n c e

The govern m en t has gon e  ou t o f its w a y  to em p h asise  that the advice and assistance  
provid ed  to protection visa app licants under IA A A S is not legal advice and assistance, 
although  som e o f the contracted m igration  agen ts have legal qualifications.54 The 
govern m en t position  is that protection  v isa applicants have no need  for the a d v ice  and  
assistance o f lega lly  qualified  persons at either the prim ary or m erits rev iew  stage.55 I

54 Senate Legal and Constitutional References Committee, Legal Aid Rej>ort Three (25 June 1998) para 7.14.

55 Commonwealth of Australia, Official Hansard No 6 of 1998, Senate, 12 May 1998, 2521 (Senator Vanstone, 

Minister representing Minister for Immigration).
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agree u p  to a point. W hat is im portant is that the person p ro v id in g  ad v ice  and  
assistance h as a sou n d  grasp o f the law  and  practice relevant to the m aking  of  
protection  v isa  app lications. It is qu ite p o ss ib le  for persons w h o  h ave not been  
trained as la w y ers to acquire the relevant expertise.

H av in g  sa id  that, it is qu ite clear that the so m e o f the organ isations that have been  
contracted  b y  D IM A  to p rov id e  a d v ice  and  assistan ce  to protection v isa app licants  
under IA A A S  are p ro v id in g  a far from  ad eq u ate  serv ice. HREOC has received  and  
in v estig a ted  m any com p la in ts from  im m igration  d eta in ees about the quality  o f the  
ad v ice  a n d  assistan ce p rov id ed  to  them . T he picture painted  by the case stu d ies  
in c lu d ed  in H R E O C 's report Those zvho've com e across the seas, is o f contractors w h o  
d o not co m m u n ica te  w ith  their c lien ts, d o  not m a n a g e to obtain protection  v isas for 
gen u in e  re fu g ees ,56 and d o  not really  care.57 D IM A , for its part, takes the position  
that it is not resp on sib le  for the q u ality  o f the a d v ice  and  assistance p ro v id ed  by the  
o rgan isa tion s contracted  b y  i t 58

W h ile  so m e  con tractors are p ro v id in g  c lien ts  w ith  a le s s  than sa tisfa cto ry  serv ice , 
o th ers su ch  a s RILC are p r o v id in g  the h ig h es t q u a lity  o f a d v ice  a n d  a ss ista n ce . 
H o w ev er , D IM A 's d e c is io n  to d iv id e  the fu n d in g  ava ila b le  th rou gh  IA A A S  
b e tw e e n  sev era l contractors in each  State h as se r io u s ly  jeo p a rd ised  the co n tin u ed  
ex is ten ce  o f o r g a n isa tio n s  such  as RILC. If the b attle  for su rv iv a l is lo st, th e ab ility  
o f p ro tec tio n  v isa  a p p lica n ts  to a ccess  co m p eten t a d v ic e  and  a ss ista n ce  w ill be  
greatly  red u ced .

C om m onw ealth  Public In terest and Test Cases Scheme and legal aid
M ovin g  from adm inistrative to judicial proceed ings, there are tw o  possib le sources of 
public fu n d in g  for ad v ice  and assistance to protection  visa applicants in relation to 
judicial proceed ings. The first is the C o m m on w ealth  Public Interest and Test C ases 
Schem e, w h ich  is ad m in istered  by the A ttorn ey-G en era l's D ep a rtm en t.59 The

56 This is evidenced by the fact that some individuals who have been helped to a rejection at primary stage 

by their DIMA-contracted adviser, but have then got RILC, or its predecessor RACS, to assist them with 

their review application on a pro bono basis have been granted protection visas on review: HREOC, 

above, note 9, p 221.

57 HREOC, above, note 9, pp 218-21. The picture is reinforced by other sources including an interview with 

a former immigration detainee, 22 February 1998.

58 HREOC, above, note 9, p 218.

59 See further Guidelines for the Provision of Assistance by the Commonwealth for Legal and Related Expenses 

under the Commonwealth Public Interest and Test Cases Scheme (August 1996).
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agreem ents betw een  the C om m on w ealth  and the various States relating to the 
p rovision  of legal aid require legal aid co m m issio n s to refer requests for fund ing  in 
relation to test cases to the A ttorney-G eneral's D ep artm en t in the first instance.60 
H ow ever, the schem e d o es not appear to be a sign ificant source o f fu n d in g  for 
refugee m atters.

T he m a in  so u rce  o f p u b lic  fu n d in g  for ju d ic ia l p r o c e e d in g s  is , o f  co u rse , leg a l 
a id . B efore  1 Ju ly  1998 le g a l a id  fu n d in g  w a s  p o te n t ia lly  a v a ila b le  to p ro tec tio n  
v isa  a p p lic a n ts , on  a m ea n s a n d  m erits  te s te d  b a s is , at ev e r y  s ta g e  o f th e  p ro cess  
from  th e  lo d g m e n t  of a p r im a ry  a p p lic a tio n  to th e  m a k in g  o f an  a p p lic a tio n  for  
ju d ic ia l r e v ie w .61 On 1 Ju ly  1998, as part o f  ta k in g  a w h o le  o f  g o v e r n m e n t  
a p p ro a ch , o v e r la p p in g  e lig ib i l i ty  for IA A A S  a n d  le g a l a id  w a s  e lim in a te d .62 
L ega l a id  fu n d in g  is  no lo n g e r  a v a ila b le  for th e  m a k in g  o f p r im a ry  a p p lic a tio n s  
for p ro tec t io n  v is a s  or a p p lic a tio n s  for RRT r e v ie w .63 L egal a id  fu n d in g  is  
a v a ila b le  for a p p lic a tio n s  for ju d ic ia l r e v ie w  o f RRT d e c is io n s  on  a m e a n s  a n d  
m erits  te s te d  b a s is , bu t o n ly  w h ere  the is s u e s  to  b e ra ised  are is s u e s  a b o u t  
w h ic h  'th ere  are d iffe r e n c e s  o f  ju d ic ia l o p in io n  w h ic h  h a v e  n o t b e e n  s e t t le d  b y  
th e F ull C ou rt o f  the F ed era l C ou rt or th e  H ig h  C o u r t'.64 T h is la s t r eq u irem en t  
is n e w  to  th e  1 July 1998 fu n d in g  g u id e l in e s . F inally , o f c o u r se , le g a l a id  
c o m m is s io n s  are 'n ot req u ired  to grant le g a l a s s is ta n c e  s im p ly  b e c a u se  a ll te s ts  
a n d  g u id e l in e s  are m e t'.65 T h ey  'm u st h a v e  regard  to  a v a ila b le  fu n d s  and  
c o m p e t in g  p r io r it ie s '.66 O v era ll, the  c h a n g e  in th e  le g a l a id  fu n d in g  g u id e l in e s  
is lik e ly  to m a k e  it m ore  d if f ic u lt  th a n  e v e r  for a sy lu m  se e k e r s  in  the  
c o m m u n ity  to ob ta in  a d v ic e  a n d  a ss is ta n c e  at a n y  sta g e , and  m o re  d if f ic u lt  for

60 See Agreement between the Commonwealth of Australia and the State of Victoria in relation to Provision of Legal 

Assistance, 7 November 1997, cl 4.3. The equivalent agreements with all other jurisdictions, except 

Queensland, contain a similar provision: Senate Legal and Constitutional References Committee, Legal 

Aid Report Three (25 June 1998) para 4.46.

61 Commonwealth Civil Law Guidelines, guideline 5.1 (available as appendix 2C in Victoria Legal Aid, Legal 

Aid Handbook (9th ed, January 1998)). The continuation of funding was reconsidered at every stage of 
each case.

62 Commonwealth of Australia, Official Hansard No 6 of 1998, Senate, 12 May 1998, 2520 (Senator Vanstone, 

Minister representing Minister for Immigration).

63 Commonwealth Guidelines: Legal Assistance in Respect of Mattei s Arising Under Commonwealth Laius, Civil 

Law Guidelines (1 July 1998) guideline 4.2.

64 Ibid, guideline 4.1 (i).

65 Above, note 63, introduction.

66 Above, note 63.
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a sy lu m  se e k e r s  in d e te n t io n  to ob ta in  a d v ic e  a n d  a ss ista n ce  in ex erc is in g  their  
ju d ic ia l r e v ie w  r ig h ts .67

D e sp ite  th e  fact that m ost a sy lu m  seek ers are not ab le to a ccess  p u b lic ly  fu n d ed  
a ss ista n ce  for the m a k in g  o f jud icia l r ev ie w  a p p lica tio n s, m a n y  a sy lu m  seek ers  
w h o  r ece iv e  an a d v erse  d ec is io n  from  the RRT d o  lo d g e  a p p lica tio n s  for jud icia l 
rev ie w .68 M a n y  o f th ese  a p p lica tio n s h a v e  o b v io u s ly  b een  d rafted  b y  en terp r isin g  
m ig ra tio n  a g en ts  on  a o n e  s iz e  fits all b a sis .69 A t the h earin g , the a p p lican t tries to  
rep resen t h im  or h erse lf and  the M in ister is  rep resen ted  b y  co u n se l. T he ju d g e  
tries w ith o u t su ccess  to ex p la in  the lim ited  ro le o f  the court to the ap p lican t, and  
e n d s  u p  m a k in g  th e a p p lica n t's  case  for h im  or her.70

M ost o f  th o se  w h o  m ak e pro form a ju d ic ia l r e v ie w  a p p lica tio n s  n eed  not h a v e  
b o th e r e d . In recen t ju d g m e n ts , ju s t ic e s  W ilco x  a n d  M a d g w ic k  h a v e  b o th  
s u g g e s te d  that if a p p lica n ts  w ere  in receipt o f in d e p e n d e n t a n d  co m p eten t leg a l 
a d v ic e  fe w e r  o f th em  w o u ld  be p ro ceed in g  w ith  ju d ic ia l r ev ie w  a p p lica tio n s that 
h a v e  n o  h o p e  o f su c c e e d in g .71 T hey h a v e  su g g e s te d  that the fact that p u b lic  
fu n d in g  for a d v ice  and  a ss ista n ce  is g en era lly  u n a v a ila b le  b ey o n d  the m erits  
r e v ie w  sta g e , has s im p ly  resu lted  in the ex p en d itu re  o f ev en  greater a m o u n ts o f  
p u b lic  m o n e y  in p a y in g  the M in ister 's  so lic ito r  and  co u n se l to  resp o n d  to h o p e le ss  
a p p lic a tio n s  and  p a y in g  the ju d g e  to d ec id e  th em .72

N ot o n ly  w o u ld  the public save m oney if it fu n d ed  advice  and assistance for the

67 Lester E 'Measures designed to deter, discourage, degrade, demonize, diminish and disown: where has 

the decency and dignity gone?' (keynote address delivered to Refugee Council of Western Australia, 

Public Forum: Asylum seekers: Welcome or Not?, Perth, 8 July 1998) 14, footnote 54.

68 Mbuaby Paulo Mmiby v Ministei for Immigration & Multicultural Affairs (1998) 1093 FCA (unreported, 

Wilcox J, 20 August 1998).

69 HREOC, above, note 9.

70 Wilson Lunar di v Minister for Immigration & Multicultural Affairs [1998] 1091 FCA (unreported, Madgwick J, 

27 August 1998); Lai Tommy Kumula v.Ministeifor Immigration & Multicultural Affairs [1998] 613 FCA 

(unreported, Madgwick J, 18 May 1998).

71 Mbuaby Paulo MuaLn/ v Minister for Immigration & Multicultural Affairs [1998] 1093 FCA (unreported, 

Wilcox J, 20 August 1998); Lai Tommy Kumula v. Minister for Immigration & Multicultural Affairs [1998] 613 

FCA (unreported, Madgwick J, 18 May 1998).

72 Mbuaby Paulo MuaLn/ v Minister for Immigration & Multicultural Affairs [1998] 1093 FCA (unreported, 

Wilcox J, 20 August 1998); Lai Tommy Kumula v Minister for Immigration & Multicultural Affairs [1998] 613 

FCA (unreported, Madgwick J, 18 May 1998).
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m a k in g  o f ju d icia l rev iew  a p p lica tio n s, it w o u ld  a lso  sa v e  liv es. The fact that m any  
o f th o se  w h o  are rejected b y  th e  RRT are m a k in g  pro form a ju d ic ia l rev iew  
a p p lica tio n s  and  that ju d g e s  are g en era lly  c o n sc ie n tio u s  in co n sid er in g  the  
a p p lica tio n s , in crea ses the ch a n ces  that at least so m e  o f the cases in  w h ich  RRT 
d e c is io n s  h a v e  b een  affected  b y  an error o f  la w  or s im ilar  d efect w ill b e  id en tified  
and rem itted . H o w ev er , not all th o se  w h o  h a v e  a g o o d  case  for ju d icia l rev iew  w ill  
h a v e  su ffic ien t k n o w le d g e  to m ak e ev en  a pro form a ap p lica tion  for rev iew . Such  
in d iv id u a ls  w ill b e  r e m o v e d  from  A u stra lia , e v e n  th o u g h  th e y  m ay w e ll  
be re fu g ees .

W h ile  I h a v e  b een  d ea lin g  th u s far w ith  ju d icia l r ev ie w  a p p lica tio n s  m ad e b y  
a sy lu m  seek ers w h o  h a v e  rece iv ed  n e g a tiv e  RRT d ec is io n s , it sh o u ld  b e  n o ted  that 
the M in ister  h as in crea sin g ly  taken  to a p p ly in g  for ju d ic ia l rev iew  o f p o s it iv e  RRT 
d e c is io n s . T he resp o n d en t a sy lu m  seek er  is b y  n o  m ea n s g u a ra n teed  p u b lic  
fu n d in g  for a d v ic e  and  a ss ista n ce  in rela tion  to su ch  p ro ceed in g s . In particular, 
the fact o f  a p o s it iv e  RRT d ec is io n  d o es  n o t a p p ear to be regard ed  as p ersu a s iv e  of 
the m erits o f th e a sy lu m  se ek er 's  case. In an y  ev en t, th e  req u irem en t that the is su e  
ra ised  be o n e  in relation  to w h ich  there are d ifferen ces o f ju d icia l o p in io n  m ay  not 
b e m et. T he d a n g er  clear ly  ex is ts  that a sy lu m  seek ers  w h o  h ave  b een  fo u n d  to be  
re fu g e e s  by  the RRT m ay then  b e forced  to  fight for their right to p ro tectio n  in a 
co n test in w h ich  th ey  face the lio n s  of th e State u n a rm ed .

Im plications for the rule of law  in A ustralia

At the heart o f m ost rule o f la w  th eo ries  is the id ea  that ev ery  action  o f g o v ern m en t  
m ust b e ju stif ied  by, and testab le  against, p re -ex istin g  law .73 A g o v ern m en t, w h ich  
d o e s  not accept th is p ro p o sitio n , is  arbitrary g o v ern m en t, ev en  if it is prepared  to 
be held  a cco u n ta b le  for its a ctio n s at the p o lls .74 T he fu n ction  o f the lega l sy s tem  is 
not o n ly  to protect the g o v ern ed  from  the p erson al cap rices o f th o se  w h o  g o v ern , 
but a lso  to p rotect the r igh ts o f u n p o p u la r  in d iv id u a ls  from  b e in g  sacrificed  to the  
p op u lar  w ill .75 P recisely  b ecau se  u n p op u lar in d iv id u a ls  are unpopular, there w ill 
a lw a y s be g o o d  argum ents fou n d  for fa iling  to protect the rights th ey  su p p o se d ly  
h a v e.76 If w e  w ish  to be safe from  arbitrary go v ern m en t it is im portant that w e  do

73 See, for example, Pennock J R Administration and the Rule of Law (Farrar and Rinehart Inc, 1941) p 9.

74 Feldman D 'Democracy, The Rule of Law and Judicial Review' (1990) 19 Federal Law Review 1.

75 Brennan G 'The State Of The Judicature' (paper presented at the opening of the 30th Australian Legal 

Convention, Melbourne, 19 September 1997) <www.hcourt.gov.au/judicat.htm>.

76 Walker G The Rule of Law: Foundation of Constitutional Democracy (Melbourne University Press, 19818) p 321.

http://www.hcourt.gov.au/judicat.htm
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not a llo w  th ose argu m en ts to prevail. It is im portant that w e  do  not a llow  
distin ction s to be draw n b etw een  different categories o f the govern ed .

N on e o f the foregoing is particularly contentious. But n ow  consider this. W ho precisely  
are the governed? A m om ents thought g iv es the answer: every person subject to 
Australian law .77 In other w ords, every person physically  present in Australia. W hy  
then do d om estic rule o f law  narratives often appear to suggest that the function o f the 
legal system  is to protect the rights of on ly one subgroup of the governed?

The fo llo w in g  is a key p a ssa g e  from  the su b m ission  m ade to the Senate Legal and  
C o n stitu tio n a l R eferen ces C o m m ittee 's  L egal A id  Inqu iry  by  th e  N a tio n a l 
A ssociation  o f C o m m u n ity  L egal Centres:

The rationale for legal aid arises directly out of the role that the legal system plays in 
Australian democratic society. The legal system is both the means by which 
democratically elected governments regulate society in the interests of all citizens and the 
means by which all citizens can ensure that they are able to exercise their rights, carry out 
their responsibilities, hold others accountable to the law, and receive fair and equitable 
treatment as citizens.78

This p assage presen ts the lega l system  as b e in g  p urely  a m eans o f g iv in g  effect to the  
social contract w h ich  ex ists b e tw een  the m em bers o f the A ustralian  com m unity: w ith  
the group  o f m em bers b e in g  co n ceiv ed  narrow ly as co n sistin g  o f c itizen s only.

The N ation a l A ssociation  o f C om m u n ity  Legal C entres in c lu d es in its m em bersh ip  
organ isation s such as RILC. It is a lso  the case that e lsew h ere  in its su b m ission  the  
N ation al A ssocia tion  o f C om m u n ity  Legal C entres states that it su p p orts the  
P rincip les o f Legal A id  w h ich  w ere d ev e lo p ed  by the N ational Legal A id  A d visory  
C om m ittee  in 1990 (and ignored  by g o v ern m en t).79 The p rincip les in c lu d ed  the  
princip le o f en su rin g  access to the legal system  by all p ersons subject to A ustralian  
law .80 It m ay be, therefore, that the p assa g e  just q uoted  exclu d ed  n on -c itizen s

77 Martin D 'Due process and membership in the national community: political asylum and beyond' (1983) 

44 University of Pittsburgh Law Review 165 at 201.

78 National Association of Community Legal Centres, Submission to Senate Legal and Constitutional References 

Committee Legal Aid Inquiry (December 1996) p 18.

79 Ibid, p 21.

80 National Legal Aid Advisory Committee, Legal Aid for the Australian Community: Legal Aid Policy, 

Programs and Strategies — A Reyort (Australian Government Publishing Service, 1990) pp 56-7.
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through carelessn ess rather than co n sc io u s intent. H ow ever, that is te llin g  in itself. 
T he ten d en cy  to exclu d e n o n -c itizen s from  our rule o f  law  narratives m ust be d eep ly  
ingrained , if it is the reflex ten d en cy  o f the m em b ersh ip  o f an organisation  such as 
the N ation a l A ssociation  o f C om m u n ity  L egal C entres.

It w o u ld  b e  p a te n t ly  u n tru e  to sa y  that th e  e n tir e  sp a c e  o f p u b lic  d isc o u r se  is  
ta k en  u p  b y  r u le  o f  la w  n a rra tiv es , w h ic h  are e x c lu s io n a r y  o f n o n -c it iz e n s .  
H o w e v e r , it is  v e r y  true to sa y  th at th e  ru le  o f  la w  n a rra tiv es  w h ic h  h ave  th e  
m o st p o w e r fu l g r ip  on  o u r  n a tio n a l p s y c h e  g o  so m e th in g  lik e  th is . E very  
p erso n  p h y s ic a lly  p r e se n t in  A u str a lia  is  subject to  th e  A u stra lia n  le g a l sy s te m  
b e c a u se  th a t is  n e c e ssa r y  if  th e  g o v e r n m e n t  w e  h a v e  e le c te d  to lo o k  after th e  
g e n e r a l w e lfa r e  is  to  r e g u la te  so c ie ty  in  th e  in te r e s ts  o f  th e  A u stra lia n  
c o m m u n ity . L ik e w ise  m e m b e r s  o f  th e  A u str a lia n  c o m m u n ity  n e e d  to  b e  ab le  to  
e n su r e  th at th e ir  r ig h ts  u n d e r  th e  so c ia l co n tra c t are h o n o u r e d  b o th  b y  th e  
g o v e r n m e n t  a n d  o th er  m em b ers , a n d  it is  a fu n c t io n  o f  th e  le g a l sy s te m  to  g iv e  
th em  th e  m e a n s  to d o  so . B y co n tra st, th o s e  o u t s id e  th e  A u stra lia n  c o m m u n ity  
m a y  b e  given r ig h ts , b u t th e y  are n o t owed r ig h ts . We m a y  c h o o se  to  g iv e  
o u ts id e r s  a c c e ss  to ou r  le g a l s y s te m  a s a m e a n s  o f e n su r in g  en jo y m en t o f th e  
r ig h ts  (or to u se  a m ore a ccu ra te  term  p r iv i le g e s )  w h ic h  w e  h a v e  c h o se n  to g iv e  
th em , b u t it is  not an in h eren t fu n c t io n  o f  th e  le g a l sy s te m  to en su re  that 
e n jo y m e n t.

I am  w ill in g  to co n ced e  that, at the presen t tim e, ou r n o tio n  o f co m m u n ity  is not 
as lim ited  as I h a v e  m ad e it o u t to  be th u s far. M ost p e o p le  at the presen t tim e  
prob ab ly  d o  n ot c o n ce iv e  the A u stra lian  c o m m u n ity  as co n sistin g  so le ly  o f  
c it izen s . M ost p e o p le  p rob ab ly  th ink  o f th e A u stra lian  c o m m u n ity  as a g rou p  
h a v in g  tw o  or three le v e ls  o f m em b ersh ip , w h ich  can be v isu a lised , as con cen tric  
circ les ra d ia tin g  ou t from  a co re .81 In th e  core or in n erm o st circle are c it iz en s . In 
the next circle o u t are p erm an en t re sid en ts . S o m e m ig h t ev en  b e prepared  to say  
that there is a third circle c o n s is tin g  o f n o n -c it iz e n s  w h o  h ave  m a n a g ed  o n e  w a y  
or an oth er  to liv e  in A ustra lia  for years, a n d  h a v e  in actual fact d e v e lo p e d  
su b s ta n tia l t ie s  to  p e r so n s  w ith in  th e  first tw o  c irc les . H o w e v e r , m o st  
u n a u th o r ised  arriva ls stand o u ts id e  all the c irc les o f  com m u n ity . S ince th ey  are 
u su a lly  d etec ted  u p o n  arrival and  d eta in ed  u p o n  d e tec t io n  they  are n ev er  g iv en  
the o p p o r tu n ity  to d e v e lo p  su b sta n tia l ties to  th e p erso n s w ith in  the first tw o  
circles. W h ile  p h y sica lly  w ith in  the territory o f A u stra lia , th ey  rem ain  o u ts id e r s  to 
w h o m  no r igh ts are o w ed .

81 This image is taken from Martin D, above, note 77, at 201-2.
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There is a lso  the issu e  o f hum an  rights to consider. T he fact that A ustralia  is party  
to a w h o le  lot o f hum an  righ ts treaties in c lu d in g  the R efugee C on ven tion  w o u ld  
appear to testify  to our acceptance that there are certain rights w h ich  every  person  
p h y sica lly  present in A ustra lia  m u st be accorded  by  reason o f h is or her h u m an ity  
alone. H o w ev er , it is m y con ten tion  that w e  treat hu m an  rights as a sp ec ies  o f rights  
in ferior to the sp ecia l re lational rights o f the socia l contract. T he hu m an  right o f 
protection  is a case in po in t. The M ig ra tio n  A c t 1958  (Cth) con ta in s su b sta n tiv e  
p ro v is io n s w h ich  purport to g iv e  effect to A ustra lia 's protection  o b lig a tio n s under  
the R efu gee  C o n v en tio n . 'L ook  at us', w e  say. 'U n iversa l h um an  rights are 
im portant to us.'

T he d e v il is  in the p ro ced u ra l d eta il. It is in the b o r in g  tech n ica l stu ff that is not 
part o f  th e  b ig  p icture, a n d  is  ea sy  to g lo ss  over. It lie s  in req u ir in g  a sy lu m  seek ers  
to fill o u t a Form  866 in ord er to m ake a v a lid  p ro tectio n  v isa  a p p lica tio n , in 
h a v in g  in f le x ib le  tim e lim its  for rev iew , and  in d o z e n s  o f o th er p ro ced u ra l p itfa lls  
—  so m e  le g is la te d  and  so m e  just a m atter o f  a d m in istra tiv e  practice . It lie s  a b o v e  
all in e n su r in g  that a sy lu m  seek ers n eed  the a ss ista n ce  of exp ert a d v ise r s  to get  
th ro u g h  th e  sy stem , a n d  th en  m ak in g  it as d ifficu lt as p o ss ib le  for th em  to get  
that a ss ista n ce .

A society, w h ich  truly v a lu es  the hum an rights w h ich  it pu ts into the form  of 
su b stan tive  law, facilitates the exercise o f those rights even  w h en  the exercise is an 
in con ven ien ce . A soc iety  w h ich  truly va lu es h um an  rights ensures that the hold ers of 
the rights k n o w  o f their ex isten ce  and are p rov id ed  w ith  all the assistan ce that they  
n eed  to enforce those rights sh o u ld  they w ish  to do  so. A society  that truly v a lu es  
hum an  rights d o es not enact procedural p rov ision s such  as s 193(2) o f the M ig ra tio n  

A c t 1958  (C th),82 and it d o es  not tolerate ad m in istrative  h indrances to accessin g  
a d v ice  and  assistance. Finally, it pu ts it m oney w h ere its m outh  is and ensures that 
an in d iv id u a l's  ability  to access the in d ep en d en t and co m p eten t ad v ice  and  
assistan ce that he or she n eed s to v indicate su b stan tive  rights, is not contingent on  
his or her capacity to pay.

At every  turn, the procedural law  and adm inistrative practices ou tlin ed  in the 
preced ing  sections o f this article vio late the international procedural standards, w h ich  
are the buttress o f international hum an rights law. T hese standards are contained  in 
d o cu m en ts such as the U n ited  N ations Standard M in im um  R ules for the Treatment of

82 See also comment in W« v Minister for Immigration and Ethnic Affairs and another (1996) 64 FCR 245 at 295 

(Nicholson J).
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Prisoners,83 the U n ited  N a tion s B ody o f Princip les for the Protection of A ll Persons in 
A ny Form o f D eten tio n  or Im prisonm ent,84 the B asic Princip les on  the Role of 
L aw yers,85 and v a riou s U n ited  N a tio n s U N H C R  g u id e lin es on  refugee status 
determ ination procedures 86 We excu se  our n on -com p lian ce  by p o in tin g  to the n on
b in d in g  nature o f the d ocu m en ts, w h ich  contain the standards,87 but the excuse d o es  
not explain  w h y  w e  reject the g u id a n ce  o f princip les, w h ich  w e  adm it 'represent m uch  
of the current international th in k in g  on these issu es'.88 In m y view , the exp lanation  is 
that w e  do not accept the b asic p rem ise o f international hum an  rights law: the prem ise  
of equal hum an w orth . We say w e  accept it. We m ay  ev en  d elu d e  o u rse lves that w e  
do. But in actual fact w e  d iscou n t the w orth  o f p erson s w h o  are not b o u n d  to us in 
m ore im m ediate and  in tim ate w a y s  than their m em bersh ip  o f the hum an species. We 
discount the w orth  of th ose w h o  are not part o f the A ustralian  com m unity.

W hile the written text of our substantive law  tends to create the illusion and self-delusion  
that w e have embraced universalism , w e  reveal our fundam ental tribalism89 in the w a y  w e

83 See Standard Minimum Rule 93. The Standard Minimum Rules were adopted by the First UN Congress 

on the Prevention of Crime and the Treatment of Offenders in 1955 and endorsed by the UN Economic 

and Social Council in 1957: Wu v Minister for Immigration and Ethnic Affairs and anothei (1996) 64 FCR 245 

at 265 per Carr J. Standard Minimum Rule 95 extends the application Standard Minimum Rule 93 to 

persons arrested or imprisoned without charge: Wu v Minister for Immigration and Ethnic Affairs and 

another (1996) 64 FCR 245 at 265 per Carr J.

84 See Principles 13, 15, 17 and 18. The Body of Principles was adopted by a resolution of the United 

Nations General Assembly on 9 December 1988: Wu v Minister for Immigration and Ethnic Affairs and 

another (1996) 64 FCR 245 at 265 per Carr J.

85 Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of 

Offenders, Flavana, Cuba, 27 August to 7 September 1990.

86 For example, see UNHCR llandlxxik on Procedures and Criteria for Determining Refugee Status under the 1951 

Convention and 1967 Protocol relating to the Status of Refugees (revised ed, Office of the United Nations High 

Commissioner for Refugees, 1988) UNHCR Guidelines on Policies and Procedures in Dealing with llnaccoimpanied 

Children Seeking Asylum (Office of the United Nations High Commissioner for Refugees, 1997).

87 See, for example, Commonwealth of Australia Reference: Migration Eegislation Amendment Bill (No 2) 1996, 

Hansard Proof Copy, Senate Eegal and Constitutional Legislation Committee, 26 June 1996, L*&C 158 

(testimony of Mr Burmester, Attorney-General's Department).

88 Letter from Attorney-General's Department to Department of Immigration dated 25 August 1993 contained 

in Department of Immigration and Ethnic Affairs, Submission No 97, 1 September 1993 in Joint Standing 

Committee on Migration, Inquiry into Detention Practices Submissions (1993) vol 4, S 995-6.

89 As Andrew Linklater points out, '[the State] is universalistic in comparison with tribal social 

organisation. However, it remains a particularistic association in so far as citizenship replaces kinship as
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conceptualise, and accord, procedural rights. Let us look at w hat has been said and done  
about providing procedural fairness to protection visa applicants and potential protection 
visa applicants. Three points em erge. First, it is clear that the governm ent is responding to 
a feeling w ithin the Australian com m unity that as little as possible of taxpayers' m oney  
ought to be spent on providing procedural fairness to persons w h o are not m em bers of the 
Australian com m unity. There has been a constant harping on the them e that the 
vindication of individual rights m ust be balanced against budgetary considerations.90 The 
system  for processing protection visa applications is a costly one.91 M any of the 
governm ent's procedural reforms have been directed at bringing the cost dow n.

The u se  o f an entry screening process saves the cost o f processing applications that 
w o u ld  oth erw ise  have been m ade by  the persons screened out. A ccord ing to the 
A ustralian N ational A udit Office, the reduction in the num ber of unauthorised  boat 
arrivals g iv en  access to the fu ll-b low n  determ ination system  has saved  about $62  
m illion  over several years.92 The ch an ges to the legal aid g u id elin es h ave  also been  
presented  as reducing  the access to com m u n ity  resources o f persons w h o  are ou tsid e  
the circles of com m u n ity  allegiance. For exam ple, on  12 M ay 1998, Senator Vanstone  
representing the M inister for Im m igration  said in resp on se to a question  about the  
changes to the gu idelines:

The Minister has been concerned for some time about the use of legal aid resources on 
refugee and migration applications. In these cases, the principal beneficiaries are not 
Australian citizens or permanent residents but people with no right to remain in Australia 
and who are seeking to prolong their stay.9  ̂* 12

the basis of an exclusive form of social organisation and as the centre of an internal concept of 

obligation': LinkJater A Men ami Citizens in the Theory of International Relations (Macmillan, 1982) p 167.

90 Ruddock P 'Proposed Changes to the Administrative Review Scheme' (paper presented at The Balancing 

Act: Immigration Decision Making — The De\wtment, the Tribunals and the Courts Seminar, Melbourne,

12 November 1997).

91 Australian National Audit Office, above, note 9, p 75.

92 Australian National Audit Office, above, note 9.

93 Commonwealth of Australia Official Hansard No 6 of 1998, Senate, 12 May 1998, 2520 (Senator Vanstone). See 

also Commonwealth of Australia, Parliamentary Delates, House of Representatives, 24 September 1997, vol 

216, 8302 (the Hon Philip Ruddock, Minister for Immigration). It is worth noting that we are not talking 

about an attitude unique to the conservative side of politics. In a submission to the National Legal Aid 

Advisory Committee while Labor was in Government, the Department of Immigration argued that only 

Australian citizens and permanent residents should be eligible for legal aid: Department of Immigration 

Local Government and Ethnic Affairs, Res}>onse to Issues Payer, 14 December 1989 quoted in National
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It w a s earlier m en tio n ed  that at least tw o  Federal Court ju d g es have su g g ested  that 
it m ight actually  cost the pub lic m ore to d en y  lega l aid fu n d in g  to asy lu m  seekers  
than to grant it. H o w ev er , the g o v ern m en t's  exp en d itu re  ch o ices m ake perfect sen se  
if it is realised  that the objective is not n ecessa r ily  to m ake a net sa v in g  o f pub lic  
m oney. T he objective  is to en su re that p erso n s o u ts id e  the circles o f co m m u n ity  
a lleg ia n ce  are not the b en efic iar ies o f the ex p en d itu re  of pub lic  m oney.

T he seco n d  p o in t f lo w s  on from  the first. T he reason  that the g o v e r n m e n t is  
prepared  to sp e n d  large a m o u n ts  o f  p u b lic  m o n ey  o p p o s in g  p rotection  v isa  
a p p lica n ts  in the F ederal C ourt, and in so m e  in sta n ces d ra g g in g  th em  there e v e n  
if th ey  h a v e  w o n  at th e  RRT, is that the A u stra lian  co m m u n ity  co n sid ers  its stak e  
in the o u tco m e  to be h igh . For a v a r ie ty  o f reason s, th e A u stra lian  c o m m u n ity  
th in k s it is o f th e u tm o st im p o rta n ce  that it b e  ab le to control m em b ersh ip .94 
M oreover, in co m m o n  w ith  m ost o th er  n a tio n a l c o m m u n itie s , it feels e n tit led  to  do  
so . T he m a k in g  o f a p rotection  v isa  d e c is io n  is  the m a k in g  o f a d ec is io n  a b o u t  
w h eth er  or not a p articu lar p erson  is to b eco m e  a m em b er o f the A u stra lia n  
co m m u n ity .95 N o n -c it iz e n s  w h o  co m e here an d  then  in v o k e  their h u m an  r ig h t o f  
p ro tec tio n  are a tte m p tin g  to d e n y  u s th e ch o ice  o f  e x c lu d in g  th em  from  
m em b ersh ip . A lth o u g h  w e  h a v e  en a cted  th e h u m an  right o f p rotection  in to  our  
su b sta n tiv e  law , our tribal s e lv e s 96 regard  the p o ten tia l b en efic ia r ies  o f that righ t  
as in v a d ers to be rep e lled . T h is e x p la in s  w h y  w e  are prepared  to sp e n d  an y  
a m ou n t o f p u b lic  m o n ey  in en su r in g  that the risk  o f incorrect p o s it iv e  d e c is io n s  is 
e lim in a ted . It a lso  p ro v id es  a n oth er reason  for ou r m arked  lack o f e n th u s ia sm  for 
p ro v id in g  p roced u ra l sa feg u a rd s for u n a u th o r ised  arrivals. We su sp ec t (p ro b a b ly  
r igh tly) that the m ore w e  red u ce  th e risk  o f rem o v in g  p erso n s w ith  p ro tec tio n  
n eed s, the m ore w e  in crease the risk o f g ra n tin g  p rotection  v isa s  to p erso n s w h o  
d o  not h ave  p ro tectio n  n eed s. A nd  w h e n  it co m es r ight d o w n  to it, that is n o t a 
price that w e  are prepared  to pay.

The third and m ost im portant point is this. The in terests that the A u stra lian  
com m u n ity  has at stake in protection  v isa  p ro ceed in g s are the com m u n ity  resou rces  
con su m ed  by the p ro ceed in g s and  the p o ss ib ility  that an incorrect p o sitiv e  d ec is io n  
w ill result in the grant o f co m m u n ity  m em b ersh ip  to a person that it w o u ld  not have

Legal Aid Advisory Committee, Legal Aid for the Australian Community: Legal Aid Policy, Progiams and 

Strategics — A Report (July 1990) p 57.

94 Taylor, above, note 2, at 52-4. Australia's draconian detention regime for unauthorised arrivals is a 

measure of how far Australia is prepared to go in ensuring control of community membership.

95 Martin, above, note 77, at 199-200 (making the point in relation to the US).

96 See Linklater, above, note 89.
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chosen  as a m em ber in d ep en d en tly  of its international law  protection ob ligations. 
H ow ever, con sid er  for a m om en t the stakes for those asy lu m  seekers w h o  are in fact 
entitled  to A ustralia 's protection  under in ternational law. Very literally their life m ay  
be at stake. T he in terests that an a sy lu m  seeker m ay h ave  at stake are, therefore, 
greater by  far than the in terests w h ich  the com m u n ity  has at stake, esp ecia lly  w h en  
it is kept in m ind  that an a sy lu m  seeker w h o  is the beneficiary of an incorrect p o sitiv e  
decision  is m ore than likely  to turn out to b e a productive  m em ber o f the com m unity . 
Yet if the com p arative  stakes w ere to be inferred from  the procedural safeguards  
p rov id ed  to a sy lu m  seekers, on e  w o u ld  th ink that the balance lay the other way.

Let us n o w  co n sid er  h o w  w e  balance the stakes in the on ly  other legal p roceed in gs  
w here the in d iv id u a l stake is at all com parable in m agn itude, that is crim inal 
p roceed ings. A lth o u g h  the co m m u n ity 's  stake in the o u tco m e is considerab ly  h igher  
in a crim inal trial than in protection  v isa  p ro ceed in g s ,97 crim inal trials are co n d u cted  
so  as to ensure, as far as p ossib le , the acquittal o f all th ose  w h o  are in n ocen t rather 
than the con v iction  of all th ose  w h o  are guilty. H o w  is it con ceivab le  that an asy lu m  
seeker cou ld  have a lesser en titlem en t to procedural safeguards? The o n ly  p ossib le  
explanation  for the d ifferential treatm ent is that w e  th ink that the loss o f life  or liberty  
b y  a person w h o  is not a m em ber o f the A ustralian  co m m u n ity  is o f less  co n seq u en ce  
than the lo ss o f liberty o f a m em ber o f the com m unity . W hich is proof o f the  
proposition  put at the very  b eg in n in g  —  w e  have not as yet truly accepted  the  
prem ise o f equal hum an w orth  w h ich  u n d erlies the international hum an  rights  
treaties to w h ich  w e  have b eco m e party. W hile the w ritten  text of our su b stan tive  law  
is largely con sisten t w ith  the u n iversa l m orality  w e  purport to e sp o u se , our  
fundam ental tribalism  is p a in fu lly  ev id en t in the procedural sphere.

T his clearly has sad  im p lica tion s for asy lu m  seekers, but w h y  sh o u ld  it m atter to 
p erson s w h o  are m em bers o f the A ustralian  com m u n ity  already? If w e  n eed  an 
in cen tive  to treat 'others' as equal to 'o u rselves', w hat p ossib le  in cen tive  cou ld  be  
offered? After all no  one q u estio n s that the greatest p oss ib le  procedural protection  is 
o w e d  to m em bers o f the A ustralian  com m unity , v a ry in g  on ly  accord ing  to the  
im portance o f the su b stan tive  rights w h ich  th ey  have at stake in the p roceed in gs in 
question . Very sim ply, the argum ent from  self-interest for treating 'others' as equal to 
'ou rse lves' is that very  few  o f us can be co n fid en t that w e  are forever safe  from  
b e in g  p erce iv ed  as 'o th er' b y  th o se  w e  th in k  o f  as 'o u rse lv es '. In oth er w o rd s, 'the  
A u stra lian  co m m u n ity ' is not a natural and  im m u ta b le  grou p . A n y  so -ca lled  
c o m m u n ity  w h ich  is so  large that its m em b ers do not all k n o w  each  oth er  is an

97 If a guilty person goes free, that person not only escapes punishment for having engaged in morally 

repugnant conduct in the past but also remains a continuing threat to society.
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abstract co n cep t not an ex p er ien ced  reality .98 In th e face o f a p o litica l, eco n o m ic  or 
o th er crisis, it is lik e ly  that the o u ter  reaches o f our artificial sen se  o f a lleg ia n ce  
and  relational o b lig a tio n , that is our artificial sen se  o f com m u n ity , w ill  start 
co n tractin g . P erh ap s p erm an en t re s id en ts  w ill drop  off the e d g e  first.99 P erhaps  
n a tu ra lised  c it iz e n s  n ex t.100 Or p erh ap s w e  w ill stop  p resu m in g  that all c it iz en s  
are p artic ip an ts in th e  socia l contract and  start d is tin g u ish in g  b e tw e e n  th o se  w h o  
h a v e  sh o w n  their co m m itm en t to th e co m m u n ity  and th o se  w h o  h a v e  n o t .101 Are 
y o u  so  co n fid en t that you  w ill n ev er  b e ju d g ed  u n -A u stra lia n  that y o u  are w ill in g  
to g a m b le  y o u r  p ro ced u ra l p ro tec tio n s (and co n seq u en tly  y o u r  su b sta n tiv e  rights) 
on the verd ict?  #

98 Martin, above, note 77 at 205 (putting this as part of the case for the other side).

99 This is already happening in the area of welfare rights: Leser D 'Welcome to Australia', Good Weekend 

(Sydney), 12 September 1998, p 16.

100 There are precedents. For example, during the First World War, Australia interned approximately 700 

naturalised and 70 Australian born British subjects of German ethnicity very often 'for no good reason': 

Fischer G Enemy Aliens: Internment and the Home Front Expedience in Australia 1914-1920 (University of 

Queensland Press, 1989) 77, 86-126. During the Second World War, Australia interned 947 naturalised 

and 62 Australian born British subjects of Italian ethnicity because of 'attitudes which equated race with 

nationality and which regarded assimilation as a necessary pre-condition to citizenship, albeit second- 

class citizenship': O'Brien I M 'The Internment of Australian Born and Naturalised British Subjects of 

Italian Origin' in Bosworth R and Ugolini R (eds) War, Internment and Mass Migration: the Italo-Australian 

Experience 1940-1990 (Gruppo Editoriale Internazionale, 1992) p 89.

101 Again there are precedents. For example, in 1951, Australia came to the brink of denying substantive and 

procedural rights to persons labelled as communists: see Atkin and Evans (eds), Seeing Red: The Communist 

Party Dissolution Act and Referendum 1951: Eessonsfor Constitutional Reform (Evatt Foundation, 19*92).


