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Can reproductive rights be 'human' rights? 
Som e thoughts on the inclusion  o f  w om en's rights 

in  mainstream hum an rights discourse
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Introduction

D u e  to the efforts o f  fem in ist theorisers and  cam p aign ers ov er  the past d ecad e, the  
issu e  o f w o m e n 's  r igh ts has n ow  b een  firm ly estab lish ed  as a prim ary area o f concern  
in in ternational hu m an  rights theory. T his w ork  has d em on stra ted , w ith  little room  
for doubt, that in ternational hum an rights law  o p erates as a gen d ered  sy s te m .1 W hen  
v ie w e d  th rou gh  the len s o f gender, hum an  rights la w  is revea led  to  be partial and  
an d rocen tr ic  (p r iv ile g in g  a m a scu lin e  w o r ld  v ie w ), b eca u se  th e la w -m a k in g  
in stitu tion s o f  the in ternational lega l order w h ich  h a v e  created  and in terpreted  
hum an righ ts standards h ave  been , and con tin u e  to be, d om in ated  by m en .2
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1 I he first sustained feminist critique of the gendered nature of international law, now regarded as the 

seminal piece in this area, was Charlesworth H, Chinkin C and Wright S 'Feminist Approaches to 

International Law' (1991) 85 American Journal of International Law 190. Since the publication of this article, 

there has been an incredible proliferation of articles from a feminist perspective critiquing international law 

and international human rights. The following is by no means a complete list but is intended to indicate the 

diverse scope of feminist work in the area of international human rights law: Byrnes A 'Women, Feminism 

and International Human Rights Law: Methodological Myopia, Fundamental Flaws, or Meaningful 

Marginalisation?' (1992) 12 Australian Yearlxwk of International Lm>205; Charlesworth H 'The Public/Private 

Distinction and the Right to Development in International Law' (1992) 12 Australian Yearbook of International 

law 190; Cook R (ed) Human Rights of Women: National and Intel national Pers}>ectives (University of 

Pennsylvania Press, Philadelphia, 1994); Copelon R 'Recognising the Egregious in the Everyday: Domestic 

Violence as Torture' (1994) 25 Columbia Human Rights Law Reinew 291; Engle K 'Female Subjects of Public 

International l,aw: 1 luman Rights and the Exotic Other Female' (1992) 26 New England Law Review 1509; 

MacKinnon C 'Rape, Genocide and Women's Human Rights' (1994) 17 Harvard Women's Law Journal 5; 

Peters J and Wolper A (eds), Women's Rights, Human Rights: International Feminist Perspectives (Routledge, 

New York, 1995); Wright S 'Economic Rights and Social Justice: A Feminist Analysis of Some International 

1 luman Rights Conventions' (1992) 12 Australian Yearlxx)kof International Law 241.

2 See Charlesworth H 'Human Rights as Men's Rights' in Peters and Wolper (eds) above note 1, p 103; 

Charlesworth H 'Women's International Human Rights' in Cook (ed) above note 1, p 58.



34 A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s 2000

F em in ists h a v e  therefore a rg u ed  that h u m a n  r igh ts as cu rren tly  u n d ersto o d  are 
not the u n iv ersa l r igh ts that h u m a n  r ig h ts  d isco u rse  c la im s, but are 'm en 's' rights, 
in that th ey  h a v e  b een  c o n str u c te d  a ro u n d  m a s c u lin e  c h a r a c te r is tic s  and  
m a scu lin e  an a ly tica l c a te g o r ie s .3 A s a c o n seq u en ce  o f th is, is su e s  that h ave  been  
p e r c e iv e d  a s in v o lv in g  w o m e n 's  r ig h ts  h a v e  b e e n  m a r g in a lis e d  b oth  
in stitu tio n a lly  an d  co n c e p tu a lly  from  the m a in stream  h u m a n  r ig h ts  arena.4 In 
turn, th is m a rg in a lisa tio n  co n tin u e s  to  ju stify  ig n o r in g  or m in im is in g  w o m e n 's  
co n cern s in m ain stream  h u m a n  r ig h ts  b o d ie s .5

In a ttem p tin g  to ad d ress the g en d ered  nature of h um an  rights, m an y fem in ists have  
focu sed  u p on  the issu e  o f h o w  w o m e n 's  r igh ts can be in c lu d ed  su ccessfu lly  w ith in  
the traditional canon  of h u m an  rights. T his approach has b een  in creasin g ly  u tilised  
in relation to a num ber o f w o m e n 's  hu m an  rights concerns, in c lu d in g  the issu es o f 
v io len ce  against w o m e n 6 an d  rep rod u ctive  righ ts.7 T he essen tia l aim  o f such  m o v es  
is to prom ote an in tegrated  approach  that con tests the ex istin g  ep istem o lo g ica l 
fram ew orks o f in ternational h um an  rights la w  and reinterprets and recharacterises 
'traditional' hu m an  rights to in c lu d e  w o m e n .8 T his approach  is b a sed  on the 
assu m p tion  that if the gen d ered  characteristics o f hu m an  rights are su ccessfu lly  
ch a llen ged  and the trad itional androcentric scop e o f r igh ts b road en ed , then hum an  
rights w ill h ave  truly 'un iversa l' app lication .

3 On what it means to say that the law, in general, is gendered, see Davies M 'Taking the Inside Out: Sex 

and Gender in the Legal Subject' in Naffine N and Owens R (eds) Sexing the Subject of Law (LBC 

Information Services, North Ryde, 1997) pp 28-30.

4 This marginalisation has meant that violations of women's human rights are generally considered in the 

international legal system under the Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW) by the specialised Committee on the Elimination of Discrimination against 

Women. See Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 

1979, 19 ILM 33 (entered into force 3 September 1981). The Committee is established under arts 17-21.

5 See, for example, Charlesworth H, Chinkin C and Wright S, above note 1 at 632; Reanda L 'Human 

Rights and Women's Rights: The United Nations Approach' (1981) 3 Human Rights Quarterly 11.

6 See, for example, Copelon, above note 1; Etienne M 'Addressing Gender-Based Violence in an 

International Context' (1995) 18 Harvard Women's Law journal 139; MacKinnon, above note 1.

7 See below, notes 34-78 and accompanying text.

8 See, for example, Charlesworth H 'Alienating Oscar? Feminist Analysis of International Law' in 

Dorinda Dallmeyer (ed) Reconceiving Reality: Women and International Law (American Society of 

International Law, Washington, 1993) pp 7-8; Mertus J and Goldberg P 'A Perspective on Women and 

International Human Rights After the Vienna Declaration: the Inside/Outside Construct' (1994) 26 

New York University Journal of International Law and Politics 201 at 230-3.
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A lthough  this approach has had im m en se rhetorical va lue in ga in ing recognition o f  
w o m en 's  rights as hum an rights in the international arena, it is still difficult to see any  
actual im provem ent in the lives of the w o rld 's  w o m en .9 It is, in fact, arguable that in 
som e areas, such as reproductive control, the situation  o f w o m en  has actually d eclined  
since w o m en 's rights h ave  b egun  to be m ore w id e ly  asserted .10 Thus, it d oes not appear  
that fem inist cam paign ing  has yet changed  the w a y  in w hich  m ainstream  'm ale' rights 
are interpreted. This could , o f course, s im p ly  be a result o f the tim e it w ill take for 
fem inist ideas to be readily accepted w ith in  the m ainstream . H ow ever, in this article, I 
w ish  to raise som e new , tentative concerns about w h y  a recharacterisation o f the  
traditional canon of hum an  rights to include w o m en  and their concerns effectively m ay  
be m ore difficult than has so far been su ggested .

F em inist theorists w h o  argue that in ternational hu m an  rights are gen d ered  and can  
be recharacterised  to in c lu d e  w o m en  im p lic itly  accept that the subject o f hu m an  
rights la w  can b e eith er m ale or fem ale, d esp ite  the fact that hum an rights h a v e  
trad itionally  d e v e lo p e d  accord ing to m a scu lin e  characteristics. In this article, I w ill  
argue that the fem in ist project n eed s to take a further step  and  actually  in terrogate  
the construction  o f the subject in in ternational law . H u m a n  rights are not o n ly  
gendered; they are a lso  sexed , as the subject o f in ternational hum an  rights law  has  
been  constructed  w ith  a m ale body. In the process, I h o p e  that th is an a ly sis  w ill 
d em on stra te  w h y  a s im p le  recharacterisation  o f rights is not en o u g h  in itse lf to  
in c lu d e  w o m en .

I w ill b eg in  by fo cu sin g  on the issu e  o f rep rod u ctive  rights and  exam in in g  fem in ist 
attem pts to recharacterise m ainstream  h u m an  righ ts in order to h ave rep rod u ctive  
rights accep ted  as h u m an  rights. T his w ill d em on stra te  the real practical d ifficu lties  
in v o lv ed  in a recharacterisation  o f 'm en 's' rights. N ext, I w ill attem pt to sh o w  that 
such practical d ifficu lties are inev itab le, as theoretica lly  the subject o f h um an  righ ts  
law  is m ale. This w ill in v o lv e  e n g a g in g  in the process o f  'sex in g  the subject o f la w '11 
and d em on strate  h o w  the m in d /b o d y  d ich o to m y  has co m e to be incorporated  in

9 For example, women's rights were specifically recognised for the first time by the United Nations (UN) 

at its World Conference on Human Rights in Vienna in June 1993. See Vienna Declaration and 

Programme of Action, World Conference on Human Rights, UN Doc A/CONF.157/24 (1993), § 18, 

which specifically recognises 'the human rights of women' as an 'inalienable, integral and indivisible 

part of universal human rights'.

10 Wright S 'Human Rights and Women's Rights: an Analysis of the United Nations Convention on the 

Elimination of All Forms of Discrimination Against Women' in Mahoney K and Mahoney P (eds) 

Human Rights in the Twenty-First Century (M Nijhoff, Boston, 1993) p 76.

11 See Naffine N and Owens R 'Sexing Law' in Naffine and Owens (eds) above note 3, p 3.
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hum an  rights law. Finally, I w ill p ro p o se  so m e  prelim inary im p lication s o f the sex in g  
project for the future recogn ition  o f w o m e n 's  r igh ts and som e issu es  that w ill n eed  
to be exam in ed  further if w o m en  are to be reco g n ised  as com p lete  subjects in h u m an  
rights la w  in the future.

R eproductive rights as hum an rights?

A lth o u g h  the denial o f rep rod u ctive  rights to  w o m e n  m ay not appear at first to h a v e  
the dram atic or urgent q u ality  o f so m e  hu m an  righ ts v io lation s, such  as g en o c id e  or 
the torture o f political prisoners, it is the ca u se  o f m illion s o f d eath s as w e ll as ser io u s  
illn ess  and  d isab ility  in w o m e n  ev ery  year. M ore than 585,000 w o m en , or o n e  ev ery  
m inute, d ie  each year from  p regn an cy-rela ted  causes, w ith  about 200,000 o f th ese  
m aternal deaths resu ltin g  from  the failure or lack o f in form ation  con cern in g  
co n tracep tion .12 T he m ajority o f  th ese  d ea th s occur in d e v e lo p in g  countries, w h ere  
m aternal m ortality  is 13 tim es h igher than in in d u stria lised  cou n tr ies.13 A t least 7 
m illion  w o m en  suffer ser io u s health  p rob lem s and  as m any as 50 m illion  w o m e n  
suffer so m e health prob lem s after ch ild b irth .14 In m any d e v e lo p in g  countries, ov er  
o n e quarter of all d ea th s o f w o m e n  o f rep rod u ctive  age  are p regn an cy-re la ted .15 
O ver 350 m illion  w o m en  d o  not h ave  access to safe  and effective  con tracep tion .16 A s  
a result, o f the n early  175 m illion  p reg n a n cies  each year, as m any as ha lf are 
u n w a n ted  or ill t im ed .17 This, in turn, lea d s to so m e  20 m illion  u n safe  abortions just 
in the d ev e lo p in g  countries, or on e u n safe  abortion  for every  sev en  births, lea d in g  to 
no less than 70,000 w o m e n 's  d ea th s and  lo n g  term  ill health for at least 1 m illion  
o th ers .18

H ow ever , desp ite  th ese  statistics, the issu e  o f rep rod u ctive  se lf-d eterm in ation  and  
the con cep t o f rep rod u ctive  rights to protect it are relatively  n ew  subjects in  
in ternational hum an rights law . In fact, the call for the exp licit recogn ition  o f  
w o m e n 's  reproductive rights as hum an  righ ts o n ly  em erged  as a h igh  priority in the

12 United Nations Population Fund, The State of World Population 1999: 6 Billion A Time for Choices (1999) 

ch 3, citing World Health Organisation and United Nations Children's Fund Revised 1990 Estimates of 

Maternal Mortality (1996) UN Doc.WHO/FRH/MSM/96.11 and UN Doc.UNICEF/PLN/96.1.

13 Above note 12.

14 Above note 12 citing World Flealth Organisation Global and Regional Estimates of Incidence of Mortality

Due to Unsafe Abortion with a Listing of Available Country Data (1998) UN Doc.WHO/RHT/MSM/97.16.

15 Above note 12.

16 Above note 12.

17 Above note 12.

18 Above note 12.
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in ternational hum an  righ ts arena in recent years as a resu lt o f the 1993 W orld  
C o n feren ce on  H um an R ights in V ienna,19 the 1994 C o n feren ce on P opu lation  and  
D e v e lo p m e n t (ICPD) in C airo,20 and the Fourth W orld C onference on W om en  
(FW CW ) in Beijing in 1995.21 T his focus has been  further d em o n stra ted  by  the recent 
'C airo+5' u p d ate  on the progress m ad e in the fiv e  years sin ce  the ICPD in C airo.22

T he ICPD and the FW CW  em p h a sised  rep rod u ctive  health  as the k ey  concept 
u n d er ly in g  rep ro d u ctiv e  r igh ts.23 R ep rod u ctive  health  w a s  d efin ed  in the ICPD 
Programme of Action as 'a state o f co m p lete  p hysica l, m enta l and  socia l se lf-b e in g  and  
not m erely  the a b sen ce  o f d isea se  or infirm ity, in all m atters relating to the  
rep rod u ctive  system  and  to its fu n ction s and p ro cesses'.24 W ithin th is defin ition , 
three general ob jectives are recogn ised : m eetin g  the n eed  for fam ily  p lanning; 
red u c in g  m aternal m ortality; a n d  p rev en tin g  and  trea tin g  rep ro d u ctiv e  tract 
in fectio n s and  sex u a lly  transm itted  d isea ses, in c lu d in g  H IV /A ID S .25

The fo cu s on rep rod u ctive  health  as the prim ary rep rod u ctive  righ ts is su e  em erged  
as part o f  the fu n d a m en ta l reappraisal o f health  as a h u m an  righ ts is su e  since the  
m id-1980s, largely  as a resp o n se  to the em ergen ce  o f the H IV /A ID S  health  crisis.26

19 Sec Vienna Declaration and Programme of Action, above note 9.

20 See ICPD Secretariat ICPD Programme of Action UN Doc A/CONF.171 /13 (1994).

21 See Beijing Declaration and Platform for Action UN Doc A/CONF.177/20 (1995).

22 Report of the Secretary General Twenty-first special session of the General Assembly for an overall review and 

appraisal of the implementation of the Programme of Action of the International Conference on Population and 

Development UN Doc.A/54/442 (1999).

23 See ICPD Programme of Action, above note 20 Ch VII ('Reproductive Rights and Reproductive Health'); 

Beijing Platform for Action, above note 21 §§ 89-111 ('Women and Health').

24 ICPD Programme of Action, above note 20 § 7.2.

25 Report of the Secretary General Proposals for Key Actions for the further implementation of the 

Programme of Action of the International Conference on Population and Development UN 

Doc.P7CN.9 /1999/PC/4  at § 59 (1999).

26 Hendriks A 'The Right to Health: Promotion and Protection of Women's Right to Sexual and 

Reproductive Health Under International Law: the Economic Covenant and the Women's Convention' 

(1995) 44 American University Law Review 1123, 1124. In September 1994, the first international 

conference on health and human rights was organised by the Francois-Xavier Bafnaud Center for 

I lealth and Human Rights in Cambridge, Massachusetts: see Hendriks at 1125. Also, the first journal 

on health and human rights was launched in 1995: Health and Human Rights. HIV/AEDS remains the 

biggest public health problem in the world today, particularly in sub-Saharan Africa, where 20.8 million 

people are infected: see United Nations Population Fund, above note 12.
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A s a con seq u en ce, m uch  o f the w ritin g  that h as em erged  on w o m en 's  reproductive  
righ ts has focused  on the is su e  o f rep rod u ctive  health  to the exc lu sion  of o ther  
rep rod u ctive  is su es .27 N ev er th e le ss , it is clear that the u n d er ly in g  concern o f the  
focu s on  reproductive  h ea lth  is  to e m p o w er  w o m e n  to control their o w n  fertility  and  
sex u a lity  w ith  m axim u m  ch o ice  and  m in im u m  health  p rob lem s w ith  the assistan ce  
o f ad eq u ate  and co m p reh en s iv e  rep rod u ctive  in form ation  and serv ices.28 W om en  
th em se lv es , it is argued , sh o u ld  be ab le to m ake their o w n  d ec is io n s  concern ing  their  
b o d ie s  and  sh o u ld  be able to d ec id e  for th em se lv es  w h eth er  or not to bear ch ildren . 
U n d ersto o d  in th is w ay, the co n cep t o f rep ro d u ctiv e  rights can b e seen  to in c lu d e  
m uch  m ore than s im p ly  the r ight to  rep rod u ctive  health . I therefore prefer to fo cu s  
on  the w id er  right to rep ro d u ctiv e  se lf-d eterm in ation , or the right to rep rod u ctive  
freedom , as the m ost fu n d a m en ta l right en co m p a ssed  by the phrase 'rep rod u ctive  
rights'. T his right to rep ro d u ctiv e  se lf-d eterm in ation  in c lu d es rights relating to 
rep rod u ctive  health , but a lso  in c lu d es  ad d itio n a l rights relating to rep rod u ctive  
security  and sexuality, rep ro d u ctiv e  equality, an d  rep rod u ctive  d ec is io n -m a k in g .29

In the fo llow in g  section I w ill exam ine h o w  fem inist theorists, in challenging  the 
gendered  nature of the international hum an rights system , have asserted that the right 
to reproductive self-determ ination  can b e recogn ised  w ithin  traditional hum an rights 
docu m en ts if the appropriate rights are identified  and then recharacterised and  
reinterpreted to include w o m e n .30 T he instrum ents I shall focus on  m ake up the so- 
called  'International Bill o f  R ights', b e in g  the U niversal D eclaration on H um an R ights

27 See, for example, Chapman A 'Monitoring Women's Right to Health Under the International Covenant 

on Economic, Social and Cultural Rights' (1995) 44 American University Law Revieiv 1157; Coliver S (ed), 

The Right to Know: Human Rights and Access to Reproductive Health Information (University of 

Pennsylvania Press, London, 1995); Fathalla M 'The Impact of Reproductive Subordination on Women's 

Health: Family Planning Services' (1995) 44 American University Law Revieiv 1179; Gilbert L 'Rights, 

Refugee Women and Reproductive Health' (1995) 44 American University law Revieiv 1213; Hendriks, 

above note 26.

28 See, for example, Cook R, 'Human Rights and Reproductive Self-Determination' (1995) 44 American 

University Law Review 975 at 976; Plata M I 'Reproductive Rights as Human Rights: The Colombian 

Case' in Cook R (ed) above note 1, p 515.

29 Cook R Women's Health and Human Rights (World Health Organization, Geneva, 1994) p 19-43; Cook 

R 'International Protection of Women's Reproductive Rights' (1992) 24 New York University Journal of 

International Law and Politics 645; Cook R 'Human Rights and Reproductive Self-Determination' 

above note 28.

30 This is not just something advocated by feminist theorists. Paragraph 7.3 of the ICPD Programme of 

Action states that 'reproductive rights embrace certain human rights that are already recognised in 

national laws, international human rights documents and other consensus documents'.
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(U D H R ),31 the International C ovenant on C ivil and Political R ights (1CCPR),32 and the  
International C ovenant on Econom ic, Social and Cultural R ights (ICESCR).33 In the  
process, I shall attem pt to dem onstrate the im m en se difficulties in vo lved  in such  a task. 
In the subsequent section, I w ill then exam ine these d ifficulties in m ore detail and  
su ggest that they  h igh light fundam ental inadequacies in current fem inist analyses.

R eco g n itio n  o f  rep ro d u c tive  righ ts w ith in  the In te rn a tio n a l B ill  o f  R ig h ts

The task  o f id en tify in g  the rights w ith in  traditional h um an  righ ts in stru m en ts that 
co u ld  be u sed  to justify  w o m en 's  rights to rep rod u ctive  se lf-d eterm in ation  is  not 
clear cut, as w o m e n 's  rep rod u ctive  in terests often  cross the b o u n d a ries that separate  
one leg a lly  d efin ed  right from  another. R eproductive r igh ts m ust therefore b e  seen  as  
an aggregate  o f v a r io u s hu m an  rights that are fou n d  in th ese  in ternational hu m an  
rights in strum ents.

A s p r e v io u s ly  sta ted , the r ig h ts  that w o u ld  b e re lev a n t to th e  r eco g n itio n  o f th e  
right to rep ro d u ctiv e  se lf-d eterm in a tio n  w ith in  the tra d itio n a l can on  o f h u m a n  
r ig h ts  re la te  to  r e p r o d u c t iv e  se c u r ity  a n d  se x u a lity , r e p r o d u c t iv e  h e a lth ,  
rep ro d u ctiv e  eq u a lity , and  rep ro d u ctiv e  d e c is io n -m a k in g .34 A s th e  p ro cess  o f  
c a n v a ss in g  all th e rela ted  r ig h ts  w o u ld  b e lengthy , I sh a ll in stea d  e x a m in e  th e  
righ ts re la tin g  to o n e  o f th ese  areas, n a m ely  rep ro d u ctiv e  secu r ity  a n d  sex u a lity , 
to d em o n stra te  h o w  th e trad ition a l co n stru ctio n  o f th ese  r ig h ts  o b scu res  th e h a rm s  
su ffered  b y  w o m e n  and  the c o m p le x itie s  in v o lv e d  in a tte m p tin g  to rech aracter ise  
th ese  r igh ts to  in c lu d e  w o m e n .35 T his w ill a lso  d em o n stra te  the k in d  o f p ro cess  
that th e o th e r  r ig h ts  th at c o n s t itu te  w o m e n 's  r ig h t to  r e p r o d u c t iv e  se lf-  
d eterm in a tio n  w o u ld  n eed  to  u n d erg o .

31 Universal Declaration on Human Rights, GA Res 217A, 3 UN GAOR (183rd plen mtg), UN Doc 

A/Res/217A (1948).

32 International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171, 6 ILM 368 

(entered into force 23 March 1976).

33 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3, 6 ILM 

369 (entered into force 3 January 1976).

34 My analysis here is largely based on the work of Rebecca Cook, one of the leading feminist legal 

advocates for reproductive rights: see Cook R 'International Protection of Women's Reproductive 

Rights' above note 29; Cook R 'Human Rights and Reproductive Self-Determination' above note 28.

35 This has also been examined in a different context by Hilary Charlesworth: see Charlesworth H 'Taking 

the Gender of Rights Seriously' in Galligan B and Sampford C (eds) Rethinking Human Rights 

(Federation Press, Leichhardt, 1997) Ch 3.
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Rights relating to reproductive security and sexuality
The right to reproductive security and sexuality can be understood as d ep en d in g  on 
respect for the right to life, the right to liberty and security of the person, the right to 
freedom  from torture and ill-treatment, the right to marry and found a family, and the 
right to enjoym ent of private and fam ily life. In order to guarantee a w om an 's control over  
her body, and thus her control over issues such as contraception, abortion and the spacing  
of children, it is probable that these rights w ou ld  need to be asserted in com bination .36

(a) Right to life
T he m ost o b v io u s hum an right v io la ted  by  a v o id a b le  m aternal death  is a w o m a n 's  
right to life. T his right is integral to treaties that protect civ il rights, and  is fou n d  in 
art 6(1) o f the ICCPR, reflecting art 3 o f the U D H R .37 T h is right, h ow ever , has b een  
trad itionally  interpreted  to m ean the right not to  be d ep r iv ed  arbitrarily o f o n e 's  life, 
in the im m ed ia te  context o f the ob liga tion  o f sta tes to en su re  that cou rts o b serv e  d u e  
process o f law  before capital p u n ish m en t is im p o se d .38 T he right h as therefore b een  
trad itionally  concerned  w ith  the arbitrary d ep rivation  o f life in the pub lic  sphere  
through  pub lic action , in w h ich  it is p rin cip a lly  m en w h o  are h a rm ed .39 C ook  has  
argued  that the right is u n d ersto o d  in th is w a y  b ecau se m en  co n sid er  state execu tion  
m ore im m ed ia te  to them  than death  ca u sed  by p regn an cy  or labour.40 T his 
interpretation  a lso  ignores the historical c ircum stan ces o f  w o m en , in that capital 
p u n ish m en t cannot usu ally  be ap p lied  to pregnant w o m e n .41

T h ese con cern s starkly h ig h lig h t the p u b lic /p r iv a te  d ich o to m y  that ex is ts  in 
in ternational hum an  rights law, and in ternational law  in general. C ritique o f the 
p u b lic /p r iv a te  d istinction  has b een  central to fem in ist w o rk  on the gen d ered  nature  
of hu m an  righ ts.42 In essence, th is critique asserts that the hum an  righ ts fram ew ork

36 Cook R 'International Protection of Women's Reproductive Rights' above note 29 at 653.

37 Also see, for example, European Convention for the Protection of Human Rights and Fundamental 

Freedoms, 26 November 1987, 27 IFM 1152, art 2; American Convention on I luman Rights, 22 November 

1969, 9 IFM 673, art 4; African Charter on Human and Peoples' Rights, 27 June 1981, 21 ILM 58, art 4.

38 See Sieghart P The Intel national Law of Human Rights (Clarendon Press, Oxford, 1983) pp 128-34.

39 See Charlesworth H, above note 35, p 41.

40 Cook 'International Protection of Women's Reproductive Rights' above note 29 at 689.

41 Above note 40.

42 See, for example, Charlesworth H 'The Public/Private Distinction' above note 1; Charlesworth H 

'Worlds Apart: Public/Private Distinctions in International Law' in 'Thornton M (ed) Public and Private: 

Feminist Legal Debates (Oxford University Press, Melbourne, 1995) 243; Charlesworth H, Chinkin C and 

Wright S, above note 1; Romany C 'State Responsibility Goes Private: A Feminist Critique of the 

Public/Private Distinction in International Human Rights Law' in Cook R (ed) above note 1, p 85.
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con stru es the civil an d  political r igh ts of in d iv id u a ls  as b e lo n g in g  to pub lic life, w h ile  
n eg lec t in g  to prevent the in frin gem en t o f th ose  rights in the private sphere o f fam ilial 
re la tion sh ip s. This d ich o to m y  is a gendered  on e, as the pub lic  realm  protected  by  
h u m an  r igh ts law  o f the w ork p lace, the law, econ om ics, p o litics and  civ il society, 
w h ere  politica l p o w er  and  authority  is exercised , is regarded  as the natural province  
o f m en. O n the other hand, the private w orld  o f the hom e, the fam ily  and  children, 
w h ich  h as not trad ition ally  been  protected by  in ternational h um an  righ ts law, is 
regarded  as the natural p rovin ce o f w om en . Issu es con cern in g  reproduction  are th u s  
d esig n a ted  as 'private', or m atters o f nature, and o u ts id e  the regulatory regim e o f  
in tern ation al hum an  righ ts law.

C h a llen g in g  th is d ich o to m y  w o u ld  require a fu n d am en ta l reconsideration  of the  
scop e  o f  ap p lica tion  o f in ternational law. D e sp ite  the m agn itu d e of th is task, it is 
im p lic it in the a rg u m en t o f m an y  fem in ist th eorists that the p u b lic /p r iv a te  
d is tin c tio n  can s im p ly  be 'co lla p sed ' if h u m a n  righ ts are recharacterised  to  
incorporate  the private  sphere and  thus in c lu d e  w o m e n .43 H o p e  for such  a broader  
in terpretation  in relation  to rep rod u ctive  se lf-d eterm in ation  and  the right to life has 
been id en tified  in co m m en ts o f  the U N  H u m an  R ights C om m ittee .44 In 1989, th is  
co m m ittee  stated  that 'the right to life has too  often  been  narrow ly  interpreted . T he  
exp ress ion  "right to life" cannot be properly u n d ersto o d  in a restrictive m anner, and  
the protection  of th is right requires that sta tes ad op t p o sitiv e  m easu res.'45 T he  
co m m ittee  a lso  ex p ressed  the v ie w  that it w a s desirab le  for state parties to  the ICCPR  
to take 'all p o ss ib le  m easures' to reduce infant m ortality  and  to increase life  
exp ectan cy .46 It has been  argued  that a com p atib le  and com p lem en tary  g oa l to this is 
the red u ction  o f m aternal m ortality .47

43 Contrast with Engle K 'After the Collapse of the Public/Private Distinction: Strategising Women's 

Rights' in Dallmeyer D (ed) above note 8, p 143, who argues that the retention of the 'private' might be 

liberating for women.

44 See Coliver S 'The Right to Information Necessary to Reproductive Health and Choice Under 

International Law' in Coliver (ed) above note 27, pp 38, 49-50; Cook 'International Protection of 

Women's Reproductive Rights' above note 29, at 689-90; Cook 'Human Rights and Reproductive Self- 

Determination' above note 28 at 993.

45 Human Rights Committee, General Comment 6 on art 6, UN GAOR Hum Rts Comm, § 5, UN Doc 

CCPR/C/21 /Rev.l (1989).

46 Above note 45.

47 Cook 'International Protection of Women's Reproductive Rights' above note 29 at 689-90. Cook Women's 

Health, above note 29, p 24.
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C ook argues that if the right to life w ere in terpreted  m ore broadly in this manner, 
w ith  the in flu en ce  o f fem in ist m eth o d o lo g ie s ,48 the right co u ld  be u sed  to assert the  
need  for com p reh en siv e  rep rod u ctive  health  care serv ices, in c lu d in g  contraceptive  
serv ices and req u ested  term inations for life -en d a n g er in g  pregnancies.49 T he liv es  
protected  b y  th ese  m easures w o u ld  a lso  in c lu d e  th ose o f d ep en d en t y o u n g  children, 
w h o se  o w n  su rv iva l is often  prejudiced by  the d eaths o f their m others.50 Prenatal 
care and in form ation  about the risks o f pregn an cy  w o u ld  also reduce m aternal 
m ortality  and co u ld  be in c lu d ed  u n d er the right to life as w e ll.51

(b) Right to liberty and security of the person
The right to liberty and security o f the person is found in art 9(1) of the ICCPR, w hich  
is based on art 3 o f the UDH R. It has been argued that this right could  serve the state's 
negative interest o f non-interference in an in d iv id u a l's pursuit of m eans to lim it, or to 
prom ote, fertility.52 On this interpretation, the right cou ld  be used to recognise a 
w om an 's right to reproductive choice as an essentia l elem ent o f her personal integrity  
and liberty. The right could  then protect w o m en  from governm ent population  control 
program s w hich  com pel sterilisation and abortion, and from situations w here states 
force w om en  to con ceive against their w ill. The v io lation  o f liberty and security could  
also be said to occur w here a state den ies w o m en  access to m eans o f fertility control and 
leaves them  to risk unw anted  and un in tended  pregnancies.53

48 See Cook 'Human Rights and Reproductive Self-Determination' above note 28 at 994.

49 In terms of the assertion of the right to life as supporting women's reproductive rights, a question may 

be raised concerning whether a pregnant woman's right to life is limited by a right to life of the foetus. 

However, it is not generally accepted that the international human rights conventions apply before the 

birth of a human being. For example, art 6(1) ICCPR refers to the right belonging to every 'human 

being'. (Compare this with art 4(1) American Convention, which protects life 'from the moment of 

conception'. However, even this right has been held to be inapplicable to abortion.) Thus, this argument 

should not operate to restrict a woman's assertion of the right to life supporting her claim to 

reproductive self-determination. (But note Patton v UK, App No 8416/78, 3 Eur HR Rep 408 (1981), an 

abortion case where the woman's right to life was balanced against that of the foetus.)

50 Cook 'Human Rights and Reproductive Self-Determination', above note 28 at 994.

51 Coliver, above note 44, p 50.

52 This right, protected in art 7 of the Canadian Charter of Rights and Freedoms, was held to be violated 

by the restrictive criminal abortion law of the Supreme Court of Canada: see Morgontaler (1988) 44 DLR 

(4th) 385, cited in Cook 'International Protection of Women's Reproductive Rights' above note 29 at 183 

and 696.

53 Cook 'International Protection of Women's Reproductive Rights' above note 29 at 696.
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H ow ever , for the right to liberty and  security to  be u n d ersto o d  in th is w ay, a radical 
reinterpretation  o f the right w o u ld  be n eed ed . A s w ith  the right to life, th is right is 
essen tia lly  m ale-or ien ted , in that it prim arily a p p lies  to liberty and  security  in the  
pub lic  sphere, referring sp ecifica lly  to the right to b e  free from  arbitrary arrest or 
d eten tio n  and  d u e  p rocess undertaken  by a court o f law .54 The p rob lem s associa ted  
w ith  ch a llen g in g  the p u b lic /p r iv a te  d istinction  w o u ld  therefore a lso  a p p ly  if this 
h um an  right w ere  recharacterised  to include w o m e n .55

(c) Right to freedom from torture and ill-treatment
T he right to freed o m  from  torture or cruel, inh u m an  or d eg ra d in g  treatm ent is found  
in art 7 o f the ICCPR, reflecting art 5 o f the U D H R . It has b een  argu ed  that th is right 
cou ld  be u tilised  b y  w o m en  in the context o f the p rov ision  o f m ed ica l in terven tion s  
and the d en ia l o f d esired  m ed ica l care, m aking particular reference to the sen ten ce in 
art 7 o f the ICCPR w h ich  p ro v id es that '[i]n particular no  on e  shall be subjected  
w ith o u t h is  free co n sen t to  m ed ica l or sc ien tif ic  e x p e r im e n ta tio n 7. T h is  
u n d ersta n d in g  w o u ld  b e s ign ifican t to w o m e n 's  rep rod u ctive  hea lth  care as it 
furn ishes g ro u n d s to o p p o se  th e cruelty  and in h u m a n ity  o f co m p ellin g  a w o m a n  to  
con tin u e a p reg n a n cy  w h ich  en d an gers her life  or health , as w e ll as gro u n d s to  
o p p o se  the m altreatm ent of ch ildren  in such practices as fem ale  gen ita l m u tila tion .56

H ow ever, th is u n d ersta n d in g  w o u ld  require a con sid erab le  am plification  o f current 
in terpretations o f the right. A ga in , as a paradigm  civ il right, it has trad itionally  b een  
ap p lied  to state  action s against m en  w h ich  take p lace in the pub lic realm , an d  again , 
this in terpretation  w o u ld  n eed  to be ch a llen ged  for w o m e n 's  rep rod u ctive  rights to  

b e su ccessfu lly  asserted  57

It has a lso  b een  argued  on the basis o f fem in ist critiques o f  the p u b lic /p r iv a te  
distinction  in in ternational la w  that the right to freedom  from  torture can b e  ap p lied  
in the con text o f g en d er-b ased  v io len ce  against w o m en  w h ich  v io la tes  w o m en 's  
sexual and rep rod u ctive  in tegrity.58 Private co n d u ct d o es  not d irectly  incur the

54 See ICCPR art 9.

55 See above notes 42-3 and accompanying text.

56 Cook 'International Protection of Women's Reproductive Rights', above note 29 at 699.

57 Charlesworth H 'Women's International Human Rights', above note 2 at 72. Also see above notes 42-3 

and accompanying text.

58 See, for example, Copelon R 'Intimate Terror: Understanding Domestic Violence as Torture' in Cook (ed) 

above note 1, p 116; Etienne, above note 6 at 156-9; MacKinnon, above note 1.
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responsib ility  o f states under international law, and fem in ists have argued as part of 
their critique o f the p u b lic /p r iv a te  d ich otom y that this serves to obscure and legitim ate  
m en's d om in ation  o f w o m en  in the private sphere, w ith  the result that n otions of 
im putability  and  state responsib ility  at international law  need  to be rethought.59 A s  
states have b een  held  responsib le for v io la tion s o f hum an  rights that in d iv id u a ls  suffer  
at the h ands o f other in d iv id u a ls  w h ere the states have failed to take appropriate  
preventative action, in c lu d in g  pun itive  m easures against such v io la tion s,60 such  a shift 
m ay be p ossib le. H ow ever, if this w ere to exten d  to the recognition  o f a w o m a n 's right 
to reproductive self-determ ination , it w o u ld  in v o lv e  the sam e problem s in ch a llen g in g  
the p u b lic /p r iv a te  d istinction  as I have p rev iou sly  d iscu ssed .61

(d) Right to marry and found a family
The right to m arry and fou n d  a fam ily is found in sligh tly  different form s in art 23 o f the 
ICCPR and art 10 o f the ICESCR, based on  art 16 o f the U DH R. All recognise the fam ily  
as the 'natural and fundam ental group unit o f society '.62 A rticle 23(2) o f the ICCPR also  
states that '[t]he right o f m en and w o m en  o f m arriageable age to found  a fam ily shall be 
recognised', w h ile  art 10(2) o f the ICESCR states that '[sjpecial protection sh ou ld  be 
accorded m others d uring  a reasonable period  before and after childbirth'.

T he recogn ition  o f the right to fou n d  a fam ily  w a s orig in a lly  a reaction  aga in st the 
N azi p o lic ies  in the m id-20th  century that proh ib ited  m arriage across racial and other  
lin es.63 G iven  th is b ack grou n d , the right has not yet b een  ap p lied  to p rom ote the 
reproductive  freed om  o f w o m en  in fam ily  m atters. H ow ever , there are s ig n s  that 
such  an ap p lica tion  w o u ld  be p o ss ib le . For exam p le , the U N  H u m an  R ights 
C om m ittee  h as stated , in relation  to art 23 o f the ICCPR:

[t]he right to found a family implies, in principle, the possibility to procreate and live 
together. When States parties adopt family planning policies they should be compatible 
with the provisions of the Covenant and should, in particular, not be discriminatory 
or compulsory.64

59 Above. Also see Charlesworth H, Chinkin C and Wright S, above note 1 at 628-30; Romany, above note 42.

60 See, for example, Velasquez Rodriguez v Honduras 28 ILM 244 (1989).

61 See above notes 42-3 and accompanying text.

62 UDHR art 16(3); ICCPR art 23(1); ICESCR art 10(1).

63 See generally Eriksson M, The Right to Marry and Found a Family: A World-Wide Human Right (Iustus 

Forlag, Uppsala Sweden, 1990).

64 Human Rights Committee, General Comment on art 23, UN GAOR Hum Rts Comm, UN Doc 

CCPR/C/21/Rev.l/Add.2 (1990).
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C ook  argu es that in term s o f su p p ortin g  a w o m a n 's  right to rep rod u ctive  security, 
the right to  fo u n d  a fam ily  im p licates rights at o p p o s in g  en d s o f the fertility  scale, 
from  u n tim e ly  fertility  to  infertility.65 She argues that the right to fou n d  a fam ily  is 
in a d eq u a te ly  o b serv ed  if it am ou n ts to no  m ore than the right to co n ce iv e , gesta te  
and  d e liv er  a ch ild , but sh o u ld  also be in terpreted  as in v o lv in g  the right o f  a w o m a n  
to p o sit iv e ly  p lan, tim e and  space the b irths o f ch ildren  to m axim ise  their health  and  
her o w n .66 In a d d itio n , th is right can be seen  to co m p lem en t a w o m a n 's  right to life  
or right to su rv iv e  pregnancy  by b e in g  in terpreted  to incorporate the right to  
m a x im ise  the su rv iv a l p rosp ects o f a co n ce iv ed  or ex istin g  ch ild  through  birth  
sp a c in g  b y  con tracep tion  or abortion .67

It m ig h t b e  th o u g h t that th is  right, e sp e c ia lly  as m a n ifested  in th e  ICESCR, 
tr a n scen d s th e  d ic h o to m y  b e tw e e n  p u b lic  a n d  p r iv a te  b y  r eco g n is in g  th e  'fa m ily '. 
H o w ev er , th e  p u b lic /p r iv a te  d ich o to m y  is  st ill presen t, as the 'fa m ily ' a s a soc ia l 
u n it is r e c o g n ise d , b u t th e  p o w e r  r e la t io n sh ip s  p resen t w ith in  th e  fa m ily  
stru c tu re , u n d e r  w h ic h  w o m e n  are r o u t in e ly  su b o r d in a te d , rem a in  
u n c h a lle n g e d .68 In a d d it io n , th e  reco g n itio n  o f the righ t to fo u n d  a fa m ily  w a s  
p red ic ta b ly  b a sed  on  a co n n ectio n  b e tw e e n  fa m ily  an d  m arriage. T herefore, the  
co n stru ctio n  o f w o m e n  as m arried  m o th ers in the p riva te  sp h ere  is  a co n sta n t, 
u n a rticu la ted  th em e  u n d e r ly in g  th is r ig h t.69 In th is w ay, as W right h as a rg u ed , th e  
p rim acy  a cco rd ed  to p ro tec tio n  o f the fa m ily  in h u m a n  r ig h ts  law , w h ich  is  
reflec ted  in  th is righ t, a c tu a lly  o p era tes to  the d etr im en t o f w o m e n 's  rep ro d u ctiv e  
r ig h ts  b y  re in fo rc in g  th e co n cep t that the p o s it io n  o f  w o m e n  is a p r iv a te  o n e .70 It 
a lso  a llo w s  a ttem p ts  to  p rotect w o m e n  to be co n sid ered  'in terferen ce' w ith in  the  
p ro tected  p riv a te  realm  o f th e  fam ily.

T he r igh t that sp ec ia l p rotection  b e acco rd ed  to m o th ers d u r in g  a rea so n a b le  
p erio d  b efo re  a n d  after ch ild b irth  in  art 10(2) o f  th e  ICESCR is a lso  p ro b lem a tic ,

65 Cook 'International Protection of Women's Reproductive Rights', above note 29 at 700.

66 Above. Also see Convention on the Elimination of all Forms of Discrimination Against Women, above 

note 4, art 16(1 )(e), which expands on this by requiring all states to ensure that women enjoy 'rights to 

decide freely and responsibly on the number and spacing of their children and to have access to the 

information, education and means to enable them to exercise these rights'.

67 Cook 'International Protection of Women's Reproductive Rights', above note 29 at 701-2.

68 See, for example, Charlesworth 'Human Rights as Men's Rights' above note 2, p 108; Charlesworth 

'Women's International Human Rights' above note 2, p 74-5.

69 Whitty N 'The Mind, the Body and Reproductive Health Information' (1996) 18 Human Rights Quarterly 

224 at 227.

70 Wright, above note 1 at 261-3.
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as it e v o k e s  an im a g e  o f w o m en  a s la ck in g  control and  n e e d in g  p rotection . T his 
p atern a listic  co n stru ctio n  detracts from  th e essen tia l c la im  in v o lv e d  in a sser tin g  
rep ro d u ctiv e  r ig h ts  that w o m en  th e m se lv e s  sh o u ld  h a v e  con tro l ov er  their o w n  
b o d ie s  and  fertility . A s a  resu lt o f th e se  p ro b lem s, the su c c e ss fu l reinterpretation  
o f th is r ight to su p p o r t w o m e n 's  rep ro d u ctiv e  se lf-d e term in a tio n  w o u ld  be  
ex trem ely  co m p lex .

(e) Right to enjoyment of private and family life
The right to en jo y m en t of private and  fam ily  life is fou n d  in art 17 o f the ICCPR, 
reflecting art 12 o f the U D H R . A lth o u g h  at first g lan ce it appears to be sim ilar to the 
right to fou n d  a fam ily, the right in stea d  im p lica tes m ore the right to liberty and  
security  o f the p erson , d iscu ssed  a b ove . T hus, it is again  arguable that the right is 
essen tia lly  m ale-orien ted , as it w a s d esig n ed  to protect m en  in the private sphere  
from arbitrary in terference by govern m en t, and  in v o lv es  sim ilar problem s in relation  
to the p u b lic /p r iv a te  d istin ction  as h a v e  b een  d iscu ssed  p rev iou sly .71

H ow ever, a lth o u g h  the core o f th is right is the right to b e free from  arbitrary 
g o v e r n m e n t in ter feren ce , in tern a tio n a l a u th o r itie s  h a v e  r e c o g n ise d  that 
g o v ern m en ts m ay a lso  in certain circum stan ces have p o sitiv e  o b liga tion s to ensure  
the respect o f p rivate life .72 If su ccessfu lly  asserted  in the context o f reproductive  
rights, th is w o u ld  m ean  that w o m e n  w o u ld  have the r ight to m ake in form ed  
d ecis io n s about w h eth er  and at w h at age  to h a v e  sexual relations, and w h eth er to use  
contraception  and  in w h at form , w h ich  w o u ld  require the p o sitiv e  ob ligation  o f  the 
go v ern m en t to refrain from coercion, u n d u e  in d u cem en t, and  interference w ith  
access to in form ation  and  serv ices.73

Som e fem in ist th eorists have, h ow ever, q u estio n ed  the ap p rop riaten ess o f u tilisin g  
the right to p rivacy to support w o m e n 's  right to rep rod u ctive  se lf-d eterm in ation  74

71 See above notes 42-3 and accompanying text.

72 See Coliver above note 44, p 53. For instance, the European Court of Human Rights has noted in relation 

to the right to respect for one's private and family life in art 8 of the European Convention that 

'although the essential object of Article 8 is to protect the individual against arbitrary interference by the 

public authorities, there may in addition be positive obligations inherent in an effective respect for 

private life, albeit subject to the State's margin of appreciation': Rees v United Kingdom European Court 

of Human Rights, 17 October 1986, Series A no. 106, § 35.

73 Above note 54.

74 Compare with Engle above note 43, who argues that the 'private' could have liberating potential for 

women in the area of abortion, as the language of privacy could be the most appropriate way to theorise 

women's sexuality in legal terms.
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T his is particu larly  the case in relation  to abortion, w h ere  the right to p rivacy has a lso  
frequently  b een  asserted  to ju stify  w o m e n 's  right o f access to abortion .75 It has b een  
argu ed  that b y  b a sin g  a w o m a n 's  right to abortion u p o n  the right to  p rivacy and the  
n otion  o f th e p rivate  sphere, it is p o ss ib le  to a v o id  an y  d u ty  to ensure that w o m en  
can, as a practical matter, h a v e  access to abortion serv ices.76 For th is reason, in the  
U n ited  States abortions n eed  not be fu n d ed  by M ed ica id  program s,77 and  before they  
w ere reversed  b y  g o v ern m en t policy, regu lation s p rev en tin g  pub licly  fu n d ed  clin ics  
from  a d v is in g  p atien ts about abortion  w ere u p h e ld  as va lid  restrictions on  a 
w o m a n 's  'right' to abortion .78 T his further problem  m ea n s that the right to privacy  
m ay be the least appropriate right o f all those ex a m in ed  on w h ich  to  b ase an  
argum ent for a w o m a n 's  right to  rep rod u ctive  freedom .

P ra c tic a l a n d  th e o re tica l p ro b le m s w ith  the recogn ition  o f  rep ro d u c tive  
r ig h ts  w ith in  m a in strea m  in te rn a tio n a l hum an r ig h ts  la w

A s the p reced in g  an a lysis has d em on stra ted , in order for the trad itional canon  o f 
h u m an  r ig h ts  to be relevant to w o m e n  and  p rotect their rep ro d u ctiv e  se lf- 
determ ination , the rights ex a m in ed  w o u ld  n eed  to b e  p ro fo u n d ly  recharacterised . I 
h a v e argued  that th is process w o u ld  be a d ifficu lt o n e  in v o lv in g  a n um ber o f  
com p lica tin g  factors. It m ust a lso  b e  rem em bered  that in asserting  th ese  rights in 
com b in ation , the d ifficu lties in v o lv e d  w ith  the assertion  of on e right w o u ld  be  
co m p o u n d ed  b y  the d ifficu lties in v o lv e d  in asserting the other rights. T here are a lso  
other practical p rob lem s w ith  the su ccessfu l assertion  o f rep rod u ctive  rights, such  as 
prob lem s in v o lv in g  co m p etin g  r igh ts c la im s w h ich  often  occur w h en  w o m e n  argue  
that their rep rod u ctive  rights h a v e  b een  v io la ted .79

T he m ain issu e  I have en d ea v o u red  to h igh ligh t is that the prim ary focu s o f m an y  
fem in ists in argu in g  for th is recharacterisation  o f righ ts to  address their g en d ered  
nature is to ch a llen g e  the p u b lic /p r iv a te  d ichotom y. T he critique o f th is d ich o to m y

75 See, for example, Michel A 'Abortion and International Law: The Status and Possible Extension of 
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is their prim ary theoretical tool, and it is im p lic it in their a n a ly ses that rep rod u ctive  
righ ts w ill be su ccessfu lly  asserted  b y  w o m e n  w h en  th is d ich o to m y  is d ism a n tled . 
T he strik ing fact is, h o w ever, that as yet, there has b een  no real ch an ge in h o w  the  
trad itional canon  o f hu m an  rights is in terpreted  at the in ternational lev e l as a result 
o f the fem in ist critique o f the p u b lic /p r iv a te  d istin ction . N o t o n ly  d o es  th is su g g est  
that the actual recharacterisation  o f h u m an  righ ts to in c lu d e  w o m e n  is far from  w o n , 
but I w o u ld  argue that it a lso  su g g es ts  that the fem in ist critique o f the p u b lic /p r iv a te  
d ich o to m y  m ay be in ad eq u ate  as the principal theoretical d ev ice  to exp la in  the  
exclu sion  o f w o m e n  from  h u m an  rights law.

T hese argu m en ts about the reinterpretation  o f rights appear to a ssu m e im p lic itly  that 
the subject o f h u m an  rights law  can be either a m an or a w o m a n , d esp ite  the fact that 
it is o n ly  m en w h o  h ave  trad itionally  been  regarded  as subjects. F em in ists m u st a lso  
in terrogate th is a ssu m p tio n  to d eterm in e w h eth er  w o m en  can b e  actual subjects  
before in ternational h um an  righ ts law, b efore ask ing  w h eth er  the abstract r igh ts  
th em se lv es  can b e  reinterpreted . In the fo llo w in g  section , I w ill m ake so m e  
prelim inary su g g e s tio n s  con cern in g  th is process. In particular, I w ill in terrogate the  
subject o f in ternational h um an  rights law  b y  'sex in g  its subject'.80 T his w ill in v o lv e  
an a n a lysis o f h o w  the m in d /b o d y  d ich o to m y  has b een  incorporated  in to hu m an  
rights d isco u rse  and  w ill reveal that not o n ly  are h u m an  righ ts gendered; th ey  are 
also  sexed . T he resu lt of th is is that the subject o f in ternational hu m an  righ ts la w  is 
not an abstract in d iv id u a l as is co m m o n ly  asserted , but has b een  con stru cted  as a 
m an, and  therefore w ith  a m ale  body. I w ill then  exam in e the im p lica tio n s o f th is for 
the recogn ition  o f w o m e n 's  rep rod u ctive  righ ts w ith in  m ainstream  hu m an  righ ts  
discourse.

Sexing the subject o f hum an rights law

The project o f sex in g  the subject o f law  and ex a m in in g  the p lace o f the b o d y  w ith in  
la w  h as recen tly  b e co m e  a fa sh io n a b le  activ ity , e sp e c ia lly  w ith in  fem in is t  
jurisprudence, as it offers a n ew  m eth od  o f ex a m in in g  p rob lem s related  to w o m en  
and the law  and fruitful a v en u es  for future ch a n g e.81 Law in general has a lw a y s  
p resu p p o sed  and  con stitu ted  a subject, yet m iss in g  from  legal theory has b een  a 
critical ev a lu a tio n  o f th is subject, e sp ec ia lly  its sex in g .82 A lth o u g h  th is project h as not

80 See Naffine and Owens, above note 11, p 6.

81 See Naffine and Owens (eds) above note 3; Cheah P, Fraser D and Grbich J (eds) Thinking Through the 
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82 Above note 81 p 7.
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yet b een  u ndertaken  in relation to hu m an  rights, it is a particularly fertile area for 
stu d y in g  the subject o f law, as it is the on e  area o f international law  that exp lic itly  
p o se s  the in d iv id u a l as the subject, or bearer, o f  righ ts.83

In order to sex the subject o f h um an  rights, or u nm ask  the sex  o f its subject, I w ill be  
a sk in g  tw o  in terrelated  q u estio n s.84 The first is 'W hat is the place o f the b o d y  in 
h u m a n s rights d iscourse? ' The seco n d  q u estion  is then, o f course, 'W hat is its sex?'

P la c e  o f  the b o d y  in hum an rig h ts  d iscou rse

In order to u n d erstan d  the p lace o f  the b o d y  w ith in  h um an  rights d iscourse, it is 
n ecessary  to exam in e the trad itional fo u n d a tio n s from  w h ich  th is d iscou rse em erged . 
T he U D H R , as the fou n d ation  instrum ent o f current hu m an  rights, d o es  not refer to  
any u n d er ly in g  p h ilo so p h y  o f h u m an  rights, nor d o  the ICCPR or the ICESCR. 
H ow ever , it is gen era lly  accep ted  that current u n d ersta n d in g  o f h um an  rights an d  
the m od ern  capacity  for in d iv id u a ls  to  assert rights are h istorica lly  and  cu ltura lly  
sp ecific  con cep ts that first em erged  in the 17th an d  18th cen tu ries as part o f  the broad  
E nligh ten m en t politica l d iscou rse  o f liberalism  e sp o u sed  by  such w riters as John  
L ocke and John Stuart M ill.85

The in flu en ce  o f liberalism  has led  to  a d istin ct u n d ersta n d in g  o f the m in d  and the  
b o d y  w ith in  m odern  h um an  rights d iscou rse. O ne o f the central tenets o f liberalism  
is  that h u m ans are naturally  free, equal, a u to n o m o u s, and rational b e in g s .86 A ll o f  
th ese  characteristics em p h a sise  the prim ary ab ility  to reason that is fu n d am en ta l to  
the con cep t of the in d iv id u a l.87 Kant, for exam p le, w a s con v in ced  that w h a t
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con stitu ted  our essen tia l p erson h ood  w a s our ab ility  to reason. A cen tu ry  later, Mill 
confirm ed  that our ab ility  to m ake free, rational ch o ices on our o w n  b eh a lf conferred  
on us our essen tia l hu m an ity .88

T his freedom  and p o w er  the in d iv id u a l p o sse sse s  to m ake rational ch o ices ex ten d s  
to the in d iv id u a l's  o w n  body, as the liberal in d iv id u a l is a lso  a propertied  subject, 
w ith  property  in h is  o w n  b od y .89 A s Locke states, 'every  M an has a Property on h is  
o w n  Person. T his no  B od y  h as any R ight to but h im self.'90 T h is fo cu s on  reason as 
con stitu tin g  the in d iv id u a l's  essen tia l p erso n h o o d , and en a b lin g  an in d iv id u a l to 
h ave control over h is o w n  body, d em on stra tes the prim acy that has b een  accorded  to 
the m ind , over the body, in liberal po litica l theory. T hus, w ith in  liberalism , the 
hu m an  in d iv id u a l is con cep tu a lised  as a d u a lity  o f m in d  and  body, in v o k in g  the 
c la ss ic  co n cep tu a l m in d /b o d y  d ic h o to m y  that h as b een  cen tra l to  W estern  
p h ilo so p h ica l th o u g h t s in ce  D esca r te s .91 W ithin  th is d ich o to m y , the b o d y  is 
constructed  as n eg a tiv e  and inferior to the m ind , w ith  the rational m in d  able to 
exercise control over the irrational body.

W ithin hum an rights d iscou rse, the ex ten s iv e  in flu en ce  o f liberalism  has resu lted  in 
a sim ilar u n d ersta n d in g  o f the in d iv id u a l. T he in d iv id u a l subject o f hu m an  rights  
law  is a lso  a creature o f reason, w ith  the freedom  and p o w er  to m ake h is o w n  
rational ch o ices regard ing life. The rights o f the subject d er iv e  from  th is freedom  and  
autonom y, and can be u tilised  to prevent the state from  en croach in g  u p on  the area o f 
rational in d iv id u a l a c tio n .92 T he fu n d a m en ta l co n cep t o f  h u m a n  d ig n ity  as 
u n d er ly in g  the notion  o f h um an  rights further reinforces the prim acy g iv en  to the 
ability  o f in d iv id u a ls  to m ake rational ch o ices co n cern in g  their o w n  liv e s .93

M ore im portantly  for m y an a lysis, the m in d /b o d y  d ich o to m y  has a lso  been  
incorporated  in h u m an  rights d iscou rse  in a particular w ay. By fo cu sin g  on the  
protection  o f the in d iv id u a l's  ability  to m ak e rational ch o ices, h um an  righ ts g iv es  
priority to the protection  o f the m ind  over  the body. It can b e argued  that sim ilarly  
to o ther areas o f law  ex a m in ed  in light o f the m in d /b o d y  d ichotom y, h um an  rights  
are con cern ed  principally  w ith  the protection  of the con ten ts of m inds, and on ly

88 See Kant I The Metaphysics of Morals (Cambridge University Press, Cambridge, 1991); Mill I S On Liberty 
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seco n d a rily  w ith  the actions o f b o d ie s .94 T h u s the essen ce  o f the person , and  the  
gu aran tee  o f its protection , is a sso c ia ted  w ith  the m ind, abstracted from  the body. 
T he su p rem a cy  o f the m in d  and the p rim ary  focu s w ith in  hum an rights d isco u rse  on  
its protection  d o es  not m ean, h ow ever , that the b o d y  is co m p lete ly  ab sen t from  
h u m an  rights. In fact, in resp o n se  to m y  argum ent, it co u ld  be asserted  that on e  o f  
the a im s o f h u m an  rights is to protect the m oral and physical in tegrity  o f th e  person . 
B ased  on  su ch  an argum ent, the r ight to  b e  free from torture or cruel, in h u m a n  or  
d eg ra d in g  treatm ent co u ld  be seen  as an ex a m p le  of the protection  h um an  righ ts la w  
accords the body, p reserv in g  the in v io la b ility  o f  the in d iv id u a l's  b od y.95

H o w ev er , I w o u ld  argue that p rotection s accord ed  to the b o d y  in hum an  righ ts law , 
such  as the proh ib ition  aga in st torture, still im p lic itly  accept the m in d /b o d y  
d ich otom y. T he reason  for th is con cern s th e reception  o f the liberal id ea  that the  
in d iv id u a l o w n s  the property  in their o w n  body. A s a result o f this, the rational, 
a u to n o m o u s subject is seen  to b e the o n ly  in d iv id u a l w h o  sh o u ld  be ab le to  control 
h is body. W hen  the b o d y  is con tro lled  b y  another, such  as through  torture, the  
in d iv id u a l's  m in d  and  capacity  for rational ch oice  co n cern in g  h is o w n  b o d y  is  
overcom e, v io la tin g  h is fu n d am en ta l h u m a n  dignity. O n th is basis, it can b e  argu ed  
that the fo cu s o f hu m an  righ ts v io la tio n s  such  as torture is actually  on  the  
p sy ch o lo g ica l traum a suffered  th rou gh  th e  b o d y  as a result o f the o verb earing  o f the  
m ind , ch a llen g in g  the a u to n o m y  o f the in d iv id u a l.

In the fo llo w in g  section , I w ill turn to a n a ly se  the b o d y  o f the in d iv id u a l in h u m an  
righ ts law  in m ore detail, in order to sh o w  that w h en  the m align ed  b o d y  is  present, 
it is in fact a m ale body.

Sex o f  the b o d y  in hum an r ig h ts  d isco u rse

M uch o f the recent th eoretica l a n d  p h ilo so p h ica l in terest in the m in d /b o d y  
d ich o to m y  has b een  gen erated  b y  fem in is ts  a ttem p tin g  to u n d erstan d  the w a y s  in  
w h ich  w o m en  h ave  b een  m a rg in a lised  a n d  su b ord in ated  in society .96 In th is w ork , it 
has been  argued  that the re la tion sh ip  b e tw een  'm an' and 'w om an ' is h o m o lo g o u s  
w ith  that o f 'm ind' an d  'body'. M en are m o st co m m o n ly  characterised  as creatures o f  
reason  and the m ind , w h ile  w o m en  are a sso c ia ted  w ith  'irrational' corporeality. A s a

94 Naffine and Owens, above note 11, p 12.

95 UDHR Art 5; ICCPR Art 7. Also see above fn 56-61 and accompanying text.

96 See, for example, Butler J, Bodies that Matter (Routledge, New York 1993). For a brief summary of 

feminist encounters with the mind/body dichotomy, see Cranny-Francis A, The Body in the Text 
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result, it is argued  that the m in d /b o d y  d ich o to m y  has operated  co n term in o u sly  w ith  
the su b ord in ation  o f w o m en .

The association  o f w o m a n  w ith  b o d y  has a lo n g  and  prom inent h istory  in W estern  
thought. In fact, the orig in  o f the idea o f w o m a n  as b o d y  can be traced back to 
A ristotle 's th eories o f g en eration  and  sex  d istin c tio n .97 H ow ever , the association  of 
w o m a n  w ith  b o d y  w a s  m ost stron g ly  asserted  b e tw een  the 17th and  19th centuries  
in E urope w ith  the rise o f sc ien tific  d iscou rse, m irroring the rise o f current 
u n d ersta n d in g s o f h u m an  r igh ts.98 T his d isco u rse  p rod u ced  the 'k n o w led g e ' that 
w o m en  w ere g o v ern ed  by their rep rod u ctive  capacities, w ith  their m enstrual 
p eriod icity  s ig n a llin g  an unstab le, and  irrational, b o d ily  econ om y. In add ition , 
reproduction  itse lf w a s  ca tegorised  as an irrational activity, requ iring  neither  
creativ ity  nor reason on  the part o f w o m e n .99 Irrational w o m en  th u s cam e to be  
a ssocia ted  w ith  the u n ru ly  body, w h ile  m en as rational a u to n o m o u s creatures cam e  
to be a ssocia ted  w ith  the m in d .100

G iven  th is a n a ly s is  o f  the co n stru ctio n  o f w o m a n  as b ody, it m ay  ap p ear  
contradictory to su g g est that the b o d y  w ith in  h u m an  righ ts d isco u rse  is m ale. 
H ow ever, in relation  to lega l d iscou rse, and  for our p u rp o ses  hum an rights 
discou rse, the result o f the construction  o f w o m a n  as b o d y  w a s that m en as m ind , 
w ith  the fu n d am en ta l characteristic o f reason , w ere  con stitu ted  as lega l subjects. 
W om en on the other hand , e ssen tia lised  as u nru ly  body, w ere  co n fin ed  aw ay  from  
the law  in the private realm  o f the fam ily  w h ere  they  co u ld  be contro lled  and  
regu lated  by the reason ed  m in d  o f m an and  d en ied  su b jecth ood  b efore the law. A s 
w o m a n  as b o d y  is con fin ed  to the private sphere, w h en  the b o d y  is present in the  
public d om ain , it is then  im p lic itly  a m ale b o d y  both  m ateria lly  a n d  practically.101 
A lth ou gh  theoretica lly  abstract from  h is body, the in v isib ility  o f the fem ale b od y

97 See Lange L 'Woman is not a Rational Animal: On Aristotle's Biology of Reproduction', in I larding S 

and Hintikka M (eds) Discovering Reality: feminist Perspectives on Epistemology, Metaphysics, Methodology 
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98 See generally Russett C Sexual Science: The Victorian Construction of Womanhood (Harvard University Press, 
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99 Olsen F 'Do (Only) Women Have Bodies?' in Cheah P, Fraser D and Grbich J (eds), above note 81 

pp 209 and 214.

100 This construction of woman as body has been accepted in relation to many domestic laws governing 
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101 Cranny-Francis, above note 96, p 23.
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m ea n s that the m ale b o d y  is su sta in ed  as p arad igm .102 T hus, the subject o f  law  in th e  
p u b lic  d o m a in  d o e s  not h a v e  an a n d ro g y n o u s body, as is co m m o n ly  a ssu m ed , b ut 
p o sse sse s  a m ale b o d y  to co m p lem en t h is m ale m ind. The subject o f hu m an  righ ts  
law , w h e n  its sex  is u n m ask ed , is m ale.

T his a n a ly s is  d em on stra tes that fem in ists w h o  argue for the recharacterisation  o f  
h u m a n  r igh ts to in c lu d e  w o m en 's  reproductive  rights, by  fa iling  to exam in e the w a y  
in w h ich  the m in d /b o d y  d ich o to m y  is incorporated  w ith in  the law , m iss the crucial 
p oin t that the subject o f hu m an  rights law  is m ale. Arguably, it is th is m ale subject 
that m u st b e  ch a llen g ed  if w o m en 's  c la im s to rights are to be in c lu d ed  w ith in  the  
m ain stream  o f in ternational hum an righ ts law. This a n a lysis a lso  sh o w s  h o w  the  
m in d /b o d y  d ic h o to m y  a ctu a lly  p reced es  an d  la y s  the fo u n d a t io n s  for th e  
p u b lic /p r iv a te  d ichotom y, as it is w o m a n  as b o d y  w h o  has b een  relegated  to the  
p rivate sphere. W hat d o e s  th is then m ean in practice for the recogn ition  o f  
rep ro d u ctiv e  righ ts as hu m an  rights?

Im plications o f  the sexing project for the recognition o f  reproductive 
rights as hum an rights

T he practical resu lt o f the sex in g  o f the subject o f hum an rights as m ale is that the  
particu larity  o f w o m en 's  b o d ie s  has not been  a ttended  to w ith in  h um an  rights law . 
If w o m e n  w a n t to  b e recogn ised  as subjects, th ey  m ust forsake their b o d ily  sp ecific ity  
and a lign  th em se lv es  w ith  the un iversa l m ale b o d y  for recogn ition .103 T his ex p la in s  
w h y  w o m e n  are protected  by  hum an  rights la w  w h en  the injuries th ey  suffer are 
a n a lo g o u s to th ose  su ffered  on  a m ale body, such  as g en o cid e , or d eten tio n  w ith o u t  
trial. H o w ev er , as so o n  as the harm  suffered  in v o lv es  w o m en 's  b o d ie s  in particular, 
such  as in  the case o f  rep rod u ctive  rights v io la tion s, the harm  cannot b e a n a lo g ised  
to  that su ffered  b y  a m ale b o d y  and  w o m en  are left e ffective ly  u n p rotected  by the  
law. T his a lso  exp la in s the h istorical ab sen ce o f reproduction  as a central concern  
w ith in  h u m an  rights d iscou rse. A s it is  not an issu e  affecting  the m ale body, it has not 
been  seen  as an im portant issu e  w arranting protection .

The a rgu m en t for the recharacterisation  o f rights to in c lu d e  w o m en  arguably  
reinforces the m in d /b o d y  d ich o to m y  through fa iling  to con sid er  it specifically . A s  
stated  prev iou sly , the u n d er ly in g  concern o f fem in ist assertion s o f rep rod u ctive  
rights for w o m en  is that w o m en  sh ou ld  be able to control their o w n  b o d ies . T his

102 Lacey N, 'On the Subject of "Sexing" the Subject', in Naffine and Owens (eds), above note 3, pp 65 and 73.

103 Beveridge F and Mullally S, 'International Human Rights and Body Politics' in Bridgeman J and Millns 

S, above note 85, pp 240 and 244.
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focus on control is a clear attempt to counter the construction of women as body, or 
as irrational and incapable of making prudent decisions concerning their bodies. 
Arguing that reproduction does require rational decision-making of which women 
are capable thus challenges the male view of reproduction as a natural process.104 
However, as 1 have examined, the notion of being able to control one's own 
reproduction, and thus one's own body, is formulated from within a discourse that 
fails to acknowledge the mind/body dichotomy.105 The fight for reproductive rights 
on the basis of control thus involves the use of a double-edged sword.106 Rather than 
challenging the mind/body dichotomy, one remains dependent upon it, for by 
arguing for a shift in control, the belief in body as object is reaffirmed.107 In addition, 
the focus upon control does not question the sex of the subject, but assumes that if 
women act like men and assert control over their bodies as men have done for so 
long, they can be subjects. However, the subject has a male body, and there is no way 
this argument can be successful, in subsuming women's body within that of man, 
without doing some violence to women's image.108

In practice, however, where it would lead us to challenge the current construction of 
the mind/body dichotomy is unclear. I am not arguing that it should be reversed, 
given that women have been associated with the body for too long, and to reverse 
the dichotomy may simply serve to reinforce this construction.109 The answer, 
therefore, must lie in displacing the mind/body dichotomy completely. This is a 
grand statement, and indeed may be impossible in a practical sense given the 
entrenched nature of the dichotomy in Western thought. However, it is also a 
necessity if women are to be included as full subjects within international human 
rights law. In theoretical terms, displacing the dichotomy may involve an 
alternative understanding that the bodily self is an integral part of the mental self, 
operating not in opposition or duality but in harmony.110 This could be referred to

104 Olsen, above note 99, p 214.

105 Hadd W 'A Womb with a View: Women as Mothers and the Discourse of the Body' (1991) 36 Berkeley 

Journal of Sociology 165 at 165.

106 Kingdom, above note 85, p 6.

107 Hadd, above note 105 at 166-7.

108 Thornton M 'Historicising Citizenship: Remembering Broken Promises' (1996) 20 Melbourne University 

Law Review 1072 at 1074.

109 Contrast with Smart C Law, Crime ami Sexuality: Essays in Feminism (Sage Publications, London, 1995), 

who appears to argue that the association of woman with body need not necessarily be negative. She 

states that '[i)t is this reduction of woman to sex/body that is a source of anger, not because women 
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attributed to embodiment' p 222.

110 Hadd, above note 105 at 167-73.
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by a concept such as 'embodied subjectivity',111 or 'the embodiment of mind',112 
allowing the mind to have a presence but only in and through the body. In 
practical terms, this would mean that arguments for reproductive rights would 
need to be reframed to link the mind and the body. For example, it could be 
argued that women should have a right to abortion, not because women have the 
right to control their own bodies, but because they have a right to choose what 
experiences they will or will not live through their bodies.113 This recognises that 
a decision whether to abort or bear a child involves not just the physical, but also 
the emotional and mental state of a woman.

The recognition that we are embodied beings could also offer some fruitful prospects 
for human rights theory more generally. The fact that we are embodied beings 
should serve to remind us that we exist originally with others, and that human 
autonomy may be secondary to this.114 Such an analysis could therefore offer future 
directions for the full recognition of such rights as collective or group rights within 
human rights discourse as well as women's rights.

Final reflections: the u tility  of the sexing project for hum an  rights
For human rights to be truly universal, and thus universally respected, women's 
rights must be included within the mainstream as legitimate human rights concerns. 
What I have shown in this article, however, is that it is misguided to think of the 
process of inclusion as a straightforward, linear one. Interrogating the subject of 
human rights law, and demonstrating how it is sexed, shows that it may not be as 
easy to include women as subjects of human rights on their own sexually specific 
terms as many feminists have suggested.

However, in raising these concerns, I do not wish to suggest that women can never 
be subjects in their own rights; indeed, this is exactly what feminists have been 
fighting for. Rather, I would suggest that the mind/body dichotomy in human rights 
law, and law more generally, must be challenged if women can ever be included as 
complete subjects. Whether this is practically possible and where it would in fact 
lead us remains unclear; I have only offered some tentative and preliminary 
suggestions on future directions. It must also be remembered that the dismantling of

111 See, for example, Lacey, above note 102.

112 See, for example, Detmold, above note 84.

113 Hadd, above note 105 at 167.

114 Cheah P, Fraser D and Grbich J 'Introduction: The Body of Law' in Cheah P, Fraser D and Grbich J (eds), 
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the mind/body dichotomy will be no easy matter, as it is such an entrenched concept 
within the Western understanding of human rights and Western thought more 
generally. Despite these difficulties, however, it is clear that further consideration 
must be given to these ideas if women's human rights are really to be understood as 
'human rights' in the future. #


