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Tackling racial hatred: 
conciliation, reconciliation and football

L aw ren ce M cN am ara*

The first time someone walked up and said 'sambo', it sort of shocked me.

A n A b orig in a l AFL p layer.1

|Michael Long] wants to clean it up for his race, the indigenous people of Australia ... It's not 
in the footy area really. It's more a debate on how you want to live in Australia beyond 2000.

K evin  S h eed y  (coach o f the E ssen d on  Football C lub).2

In troduction
Football is not just a sp ort.3 It is a cultural practice im b u ed  w ith  the h istory of 
A ustralian  race relations. T he subjection  o f A b orig in al p eo p le  to racist abuse w as, 
until very recent tim es, s im p ly  a part o f the gam e, w itn essed  and participated  in by  
players, officia ls and sp ectators a lik e.4 Racist slu rs aga in st in d ig en o u s p layers

Lecturer, Faculty of Law, UWS Macarthur, Australia. My thanks to the NSW Law Foundation for partial 

funding of the research through the Legal Scholarship Fund, and to the Division of Law at Macquarie 
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1 Interview. See note 27 and accompanying text below.

2 'Bombers to maintain the rage on racism' The Australian, 8 May 1995.

3 Although the term 'football' in this paper should be taken to mean Australian football, the same

comment applies to all codes; the social, cultural and political significance of sport is widely 

documented. Almost any book on sport will refer to these matters, though too few Australian works on 

football take it seriously, especially when it comes to race. The standout exception is Colin Tatz's work; 

such relationships are the very essence of the analysis in his comprehensive history Obstacle Race: 

Aborigines in Sport (UNSW Press, Sydney, 1995).

4 Fven the lengthier and more authoritative histories of Australian football pay scant attention to

Aboriginality and treat it superficially when it is addressed: Piesse K The Complete Guide to Australian

Football (Sun Australia, Sydney, 1993) pp 2-4; Hutchinson G From the Outei■ (McPhee Gribble, Melbourne,
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em b o d y  the national h istory  of d isp o sse ss io n  and v io lence; th ey  are not m ere taunts 
but attacks on a p erson 's being, a (re)statem ent of A borig inal non-hum anity .

T he landm ark attem pt to com bat racist ab u se in A ustralian  football occurred in 1995 
w h en  the A ustralian  Football L eague (AFL) institu ted  a co d e  w h ich  prohib ited  racial 
and re lig iou s v ilifica tion  on the field . T his change w a s in resp o n se  to A boriginal 
footballers' com p la in ts o f sy stem atic  abuse and su b seq u en t 'revelations' that such  
taunts w ere an en tren ch ed  part o f the com p etition . The n ew  ru les m eant that w hen  
a player had b een  a b u sed  he cou ld  lo d g e  a form al com pla in t; the m atter w o u ld  go  
first to concilia tion  and , if u n su ccessfu l, to the AFL's d isc ip lin a ry  tribunal.

T he AFL p ro v is io n s are im portant on  their o w n  term s b eca u se  th ey  represent a 
sign ificant n o n -g o v ern m en ta l a ttem pt to a d d ress racist slurs. In add ition , b ecau se  
th ese  p r o v is io n s  sh are su b s ta n tiv e  an d  p roced u ra l p a ra lle ls  w ith  State and  
C o m m o n w ea lth  v ilifica tion  law s, th ey  w arrant attention  as a p o in t o f com p arison  for 
state-based  la w s and procedures. N ev erth e less , the sp o rtin g  ru les have th u s far 
attracted  little  an a ly tica l or em p irica l a tten tion  e ith er  in their o w n  right or 
com paratively . In th is context, and in a national c lim ate o f reconciliation , m y  
objective in th is article is to present so m e research in to  the im pact o f the AFL 
p ro v is io n s and to d raw  so m e critical co n n ectio n s b etw een  the sp ortin g  exp erience  
and the v a riou s leg is la tiv e  reg im es w h ich  prohib it racial v ilifica tio n .* 5

T his article m o v es  through  three core sta g es from  the AFL context to m ore general 
concerns. In Part 1 the d ev e lo p m en t and content o f the AFL vilification  ru les is 
ou tlin ed . Part 2 d raw s on in terv iew s w ith  12 A boriginal p layers and a im s to exp la in  
the im pact o f the ru les and  id en tify  so m e o f the key factors that h ave in flu en ced  the 
d egree and  nature o f that im pact. Part 3 broad en s the sco p e  o f the inquiry  b ey o n d  
football; through a theoretical and em pirica l com parison  the article seek s to exam in e  
h o w  the ex p erience o f v ilification  co m p la in ts  in AFL football m ight in form  a

1984) pp 115-6; Fitzgerald R and Spillman S (eds) The Greatest Game (Heinemann, Melbourne, 1988) pp 112- 

5, though this piece has been the subject of criticism (see note 43 below); Sandercock L and Turner I 1l\> Where, 

Cazidy (Granada, London, 1981) p 220; Hess R and Stewart B More Than A Game: An Unauthorised History of 

Australian Rules Football (Melbourne University Press, Melbourne, 1998) pp 13 and 241-5. Robert Pascoe's The 

Winter Game (Mandarin, Melbourne, 1996) pays more attention to race but there are few reflections on power.

5 1 am concerned with the experience of indigenous rather than non-indigenous players primarily because

the AFL vilification rules came into being following Aboriginal players' complaints. Moreover, 

vilification in sport occurs against the backdrop of community racism against Aborigines and the 

elusiveness of national reconciliation. There have, however, been at least three complaints from non- 

Aboriginal players: 'Stynes decides against official complaint' The Age 28 May 1997; Lockett claim draws 

no response' The Sydney Morning Herald 1 August 1997; 'Saint Race Slur' Herald-Sun 6 July 1999.
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d iscu ssio n  of concilia tion  as a d isp u te  reso lu tio n  process in v ilification  co m p la in ts  
and  the role o f c iv il rem ed ies in co m b a tin g  racial hatred.

M y argum ent is tw ofo ld : the AFL p ro v is io n s  sh ou ld  not be cred ited  w ith  too  m uch  
sign ifican ce  b ey o n d  the scop e  o f their sp ec ific  app lication  (and ev en  then there are 
sign ifican t problem s), but th is critique is n o n e th e le ss  tem pered  w ith  an o p tim istic  
caution . First, the particularity o f  the AFL circum stances n ecessita tes scep tic ism . 
A lth o u g h  the AFL p ro v is io n s h a v e  had  a v ery  p o sitiv e  im pact on  that com p etition , 
the e ffectiv en ess o f the ru les and p ro ced u res is so  greatly  d ep en d en t on  the context  
that it appears a typ ical in relation  to  racist a b u se  and d isp u te  resolu tion  in the w id er  
com m unity . It seem s, then, u n w ise  to extrapolate  leg a lly  b ey o n d  the sp ecific  
c ircum stan ces w h ich  exist in the AFL. M oreover, the 'cultural' im pact o f the AFL  
ch a n g es has been  inconsisten t and perh ap s ev en  su p erficia l —  it w o u ld  be a m istak e  
to attribute too m uch cultural ch a n g e to  th e AFL strategies. T his article argues in  
c lo s in g  that a p en a lty -b ased  reg im e is  appropriate in com bating  the d egree and  
ex ten t o f racist abuse in football and  in th e com m unity . The seco n d  aspect o f the  
a rgu m en t is, h ow ever, on e o f b oth  ca u tio n  and o p tim ism . For all the fla w s in  
con cilia tion  at the AFL lev e l and o th erw ise , an d  for all the sp ecific  contextual factors 
to w h ich  the AFL su ccesses m ight b e  attributed , there still seem s to be cause for so m e  
o p tim ism  b ecau se  w ith in  concilia tion  there appear to b e exam p les o f real and  
effectiv e  reconciliation . W here such  o u tco m es can be ach ieved , w e  sh o u ld  be  
reluctant to d ism iss  too qu ick ly  the p ro cesses w h ich  bring  them  about.

1. A racist code: the em ergence of v ilification ru les in  the AFL
T he AFL is the h igh est profile sp ortin g  com p etitio n  in  A ustralia .6 O f the 16 team s in  
the com p etition , 10 are based  in V ictoria, w ith  o n e  or tw o  in each o f W estern  
A ustralia , N e w  South W ales, South  A ustra lia  and Q u een slan d . The AFL, p la y in g  
A ustralian  football, a lso h ead s the m ost d o m in a n t co d e  in Australia; ev en  in the  
ab sen ce  o f in ternational com p etition  it is far m ore prom inent than soccer, rugby  
u n io n  or rugby league.

L eagu e football, like m any other sports in A ustralia , has a lo n g  and u g ly  h istory  o f  
racism .7 T his is so  in sp ite o f the n u m ero u s A b orig in es w h o  have excelled  in sport at

6 Its predecessor was the Victorian Football League (VFL) which expanded during the 1980s and was 

formally renamed in 1989 to become the AFL.

7 Tatz documents racism across different sports and throughout post-1788 Australian history. He argues 

that sport is a mirror of the broader Aboriginal experience since the mid-19th century (above note 3, 

P 341).
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national and international levels.8 Colin Tatz has observed that A boriginal sportsm en or 
sportsw om en are 'Australian w hen  they're w in n in g  but A borigines at all other tim es'.9 
A ttem pts to com bat racist abuse on the football field have consisted  of p laying harder, or 
som etim es responding w ith  physical violence, w h ich  breaches the rules o f the gam e. The 
latter action results in a striking charge against the assailant, w h o  is then disciplined by  
a league tribunal and probably suspended  for som ew h ere b etw een  tw o  and six gam es. 
North M elbourne player Jim Krakouer w en t to the tribunal num erous tim es during the 
1980s on  striking charges w hich  w ere often in retaliation against racist abuse. In 1995, 
former Footscray player M ichael M acLean told stories of abuse he had experienced and, 
w hen  asked w h y  he had not spoken out earlier, exp lained  'If I spoke out, nothing w ou ld  
be done. I mean, Jim m y Krakouer w as a superstar; w hat hope d id  I have?'.10

T he rationale for the s ilen c in g  o f protest d id  not lie in the sp o rtin g  tradition that 
'w hat h a p p en s on  the fie ld  stays on the field ', th o u g h  any  com p la in t w o u ld  be  
un sp ortsm an lik e and earn o n e  the tag o f w h in g e r  or w h istleb lo w er .11 The point is 
that to the dom in an t cu lture racist abuse w a s  norm al and legitim ate; it w a s s im p ly  a 
part o f p lay in g  the g a m e .12 If A boriginal p la y ers w ere ab u sed , th ey  either had to 
accept the abuse or accept a p en alty  if they  retaliated .

There is little ev idence that abuse w as ever taken into account w h en  determ ining a 
penalty. The m ost curious exception  is that o f Carlton player Syd Jackson, w h o  faced the 
tribunal for striking an o p p on en t in the w eek  prior to the 1970 grand final. Suspension  
w o u ld  have denied  him  a place in the prem iership  team . At the hearing, he claim ed he 
had been  racially abused  b y  his opponent and  the punch w a s in retaliation. The tribunal 
only  reprim anded Jackson and he played the fo llo w in g  w eek . R ecent m edia reports cite 
this version, though it has not been  m entioned  that Jackson w a s not served  in the bar 
after the gam e.13 H ow ever, N ad el draw s on a 1993 n ew s report to provide an unusual 
postscript w hich  den ies there w a s any racist abuse:

8 Above note 3; Harris B The Proud Champions: Australia's Aboriginal S\K»ting Heroes (Little Hills Press, Sydney, 1989).

9 Tatz C Aborigines in Sport (Australian Society for Sports History, Adelaide, 1987) p 90.

10 MacLean M 'You won't stop racial abuse' The Australian 13 May 1995.

11 Russell Wright asserts in 'Skin Taunts' (1999) 42 (Aug-Sept) Arena Magazine 18 at 18 that this is a 

dimension of masculinity in sport. I am not sure that this is necessarily so, but it is in any event 

undeniable that that the attitude is traditionally prevalent.

12 McNamara L 'Long Stories, Big Pictures: Racial Slurs, Legal Solutions and Playing the Game' (1998) 10 

Australian Feminist Law Journal 85; Warren I and Tsaousis S 'Racism and the Law in Australian Rules 

Football: a Critical Analysis' (1997) 14 Sporting Traditions: Journal of the Australian Society of Sports History 

27 at 33-5 and 45.

13 'AFL tackles racism, dual complaints and Everitt' The Australian 8 April 1999; Tatz, above note 3, p 352.
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[At the Tribunal hearing] Jackson had allowed Carlton's advocate to imply provocation to 
explain a fight with Collingwood's Lee Adamson. Twenty-two years later he explained that 
there had been no provocation; Carlton president George Harris had devised the defence to 
ensure that the talented Jackson was available to play in the grand final ... Adamson is 
quoted as saying he blamed Harris, who 'set it up and I have despised him ever since for 
what he did'.14

T here w ere  tw o  lega l c h a llen g es  in the 1990s in v o lv in g  racist a b u se  and  foo tb a ll, 
th o u g h  on d iscr im in a tio n  rather than v ilifica tio n  g ro u n d s. T he first ca se  w a s  in a 
reg ion a l A u stra lian  fo o tb a ll c o m p e t it io n 15 and  the seco n d  co n cern ed  a b u se  in  
ru gb y  u n io n .16 W here their le a g u e  tribunals h ad  su sp e n d e d  th em  for str ik in g  an  
o p p o n e n t in reta lia tion  to racist a b u se , tw o  p la y ers a rgu ed  that the su sp e n s io n s  
w ere  racia lly  d iscrim in atory . O n both  o cca sio n s, Sir R onald  W ilson  h e ld  in the  
H u m a n  R ig h ts  a n d  E qual O p p o r tu n ity  C o m m iss io n  th at th ere  w a s  n o  
d iscr im in a tio n  on the g ro u n d s o f race .17

W as it k n o w n  that racist a b u se  occurred  on the field? It w a s w id e ly  k n o w n , but 
n o th in g  w a s done. P layers, and  ev en  a coach, o p en ly  a ck n o w led g ed  th ey  w o u ld  
e n g a g e  in racist slurs to put a p layer off h is g a m e .18 T he m ood  in the AFL b egan  to  
ch an ge in 1993 w h en  lea d in g  A b orig in al p layer for St K ilda, N ick y  W inm ar, w a s  
a b u sed  th rou gh ou t a g a m e b y  o p p o sitio n  su p p orters. At the en d  o f the gam e, 
W inm ar turned  to the C o llin g w o o d  fans and, liftin g  h is jum per, p o in ted  to h is skin. 
C aptured  b y  p h otograp h ers, the im age appeared  in the press nationally . It is 
u n q u estio n a b ly  the m o m en t at w h ich  race w a s p laced  p u b lic ly  on  the a gen d a  for 
p rofession al football.

O n A nzac D a y  1995, C o llin g w o o d  p layed  E ssen d on  at the M elb ou rn e Cricket 
G round. A fter the g a m e E ssen d o n 's  M ichael Long, then ag ed  25 and (like W inm ar) a 
ta len ted , p op u lar and  h igh  profile-p layer, m ade the first ever  form al com p la in t to  the  
AFL, c la im in g  that C o llin g w o o d  op p o n en t D am ian  M onkhurst had ca lled  h im  a 
black cunt' or a 'black bastard'. M ed iation  w a s arranged  b etw een  the tw o  players.

14 Nadel I) in Hess and Stewart, above note 4 pp 242 and 280 (citing a report from the Herald-Sun 

1 May 1993).

15 Mead v Southern Districts Football League, 15 November 1991 (unreported, HREOC, Sir R Wilson).

16 Tama nival u v Western Australia Rugby Union, 17 August 1994 (unreported, HREOC, Sir R Wilson).

17 These findings are problematic. I have argued elsewhere that the HREOC decisions rely on an 

understanding of racism as a legitimate part of football: McNamara, above note 12.

18 'Back to the Dark Ages' The Sydney Morning Herald 8 May 1995.



10 2000A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s

N o penalty  w as im p o sed  on M onkhurst and the AFL a n n ou n ced  that the m atter had 
been reso lved . A prepared statem ent w a s read on b eh a lf o f the players:

We have met this morning to discuss this issue and believe it has been satisfactorily 
resolved. We are not prepared to make any comment other than to say it is now behind us 
and we both want to concentrate on playing good football for our clubs.19

A lm ost im m ed ia te ly  after the a n n o u n cem en t w a s  m ade, L ong took the extraordinary  
step  of sp eak in g  to the m ed ia  and ex p la in in g  that contrary to the AFL statem ent he 
w a s not at all h a p p y  w ith  the reso lu tion  o f the matter.

A nother m ed iation  w a s arranged  and  M onkhurst su b seq u en tly  a p o lo g ised . Long  
d em a n d ed  that the AFL in stitu te  ru les w h ich  w o u ld  m ean fines and su sp en sio n s for 
players w h o  en g a g ed  in racist ab u se .20 In the w e e k s  that fo llo w ed , p layers continued  
to be abused  b y  both  their o p p o n en ts  and sp ecta tors.21

In June 1995 the AFL im p lem en ted  'R ule 30: a R ule to C om bat Racial and R elig ious  
V ilification'. Since that tim e, there h a v e  b een  at least 14 in stan ces o f on -field  
vilification  in the AFL.22 A ll th ese  h ave  occurred  b etw een  p layers on o p p o sin g  
team s.23 There m ay be other co m p la in ts  w h ich  h ave not com e to light, or other  
incid en ts w h ich  h ave  not b een  the subject o f co m p la in t. Racial ab u se has since been  
reported in A ustralian  football in other States, a n d  in other sports too  n um erous to 
m ention . W ithin three years there w ere v ilifica tion  ru les (often  rep licating  the AFL 
code) in A ustralian  football in o ther States, in junior, suburban and regional 
com p etition s, and in other football cod es.

19 'Racism peace plan rebounds on AFL' The Australian 6 May 1995.

20 'Long demands severe abuse penalties' The Australian 18 May 1995.

21 'MacLean: You won't stop racial abuse' The Australian 13 May 1995; 'Human rights mediator to probe 

new AFL racism claim' The Australian 19 May 1995.

22 This includes matters alleged in the media but not pursued by players, matters pursued by players but 

resolved between clubs, and incidents formally reported under the AFL rules. For a review of the complaints 

to June 1997, see Gardiner G 'Racial Abuse and Football: The Australian Football League's Racial Vilification 

Rule in Review' (1997) 14 Sportifig Traditions: Journal of the Australian Scxiety of Sports Histon/ 3.

23 Although my interviews with Aboriginal players did not focus on the question, there were some 

indications that Aboriginal players are on occasion subjected to racism from their own teammates. None 

of the players interviewed said that they had experienced this situation themselves, but some said it had 

happened to others.
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R u le  30: th e  P r o h i b i t i o n  O n  R e l ig i o u s  a n d  R a c i a l  V i l i f i c a t io n

T he AFL is the regu la tin g  b o d y  of a professional sp ortin g  com p etition . It has no  
con n ection  w h a tso ev er  w ith  the govern m en t and p layers are b o u n d  to its ru les by  
v irtu e  o f their contracts. The d iscip lin ary  b o d y  for p layers is the AFL tribunal, w h ich  
(again  contractually) can hand  d o w n  p en a lties for 'reportable' form s o f m iscon d u ct  
that are against the ru les o f the gam e, such as strik ing an op p o n en t. Racist ab u se is 
not a reportable o ffen ce in the sam e w ay, but in stead  an action  that is subject to  
com p la in ts . R ule 30 states:

[N]o player ... shall act towards or speak to any other person in a manner, or engage in any 
other conduct which threatens, disparages, vilifies or insults another person ... on the basis 
of that person's race, religion, colour, descent or national or ethnic origin.

W hen a p layer lo d g es  a com p la in t, it g o es  first to co m p u lso ry  concilia tion . T he  
con cilia tion  process has attached  to it a con fid en tia lity  requirem ent u n d er w h ich  a 
p layer or c lub  can be fined  if they d iscu ss the m ed ia tio n . The con fid en tia lity  
co n d itio n  w a s  in c lu d ed  on the a d v ice  o f the Equal O p p ortu n ity  C om m issio n  o f  
Victoria, w h ich  in form ed  the AFL that:

[Maintaining confidentiality is critical to satisfactorily resolving disputes ... Once a 
racial abuse case gets into the media and claim and counter-claim is made by the parties 
concerned, it becomes almost impossible to resolve such cases through mediation. 
Mediation is a key part of the process, and includes educating an offender about the 
issue of racism.24

If con cilia tion  is  u n su ccessfu l it w ill go  to the AFL tribunal, w h ere a p la y er's  
in n o cen ce  or gu ilt is  d eterm in ed  and  (if the com p la in t is su sta in ed ) a p en a lty  is 
h a n d ed  d o w n  w h ich  m ay in c lu d e  su sp en sio n  and a fine of u p  to $50,000. O nly  tw o  
m atters h a v e  so  far g o n e  to the tribunal, though  in neither ca se  w a s the com p la in t  
su sta in ed .25 If a com p la in t o f  v ilification  is lo d g ed  aga in st a p layer for a seco n d  (or 
further) tim e, the m atter g o e s  d irectly  to the tribunal.

24 Australian iwtlhill league: Annual Rqwt 1997 AFL Melbourne 1998 at <http:// www.afl.com.au/insideafl/ 

annual_9.htm>. Confidentiality concerns are more complicated in legislative complaints; issues arise on the 

one hand of providing a cheap, expeditious, supportive arid non-threatening environment for complainants, 

and on the other it avoids publicity for the respondent and is a process that is immunised against scrutiny: 

Thornton M 'Revisiting Race' in Racial Discrimination Act 1975: A Reinew (AGPS, Canberra, 1995) pp 86-7.

25 These occurred in 1997 and both involved Aboriginal players.

http://www.afl.com.au/insideafl/annual_9.htm
http://www.afl.com.au/insideafl/annual_9.htm
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The rules do not p reclu d e or lim it a p la y er 's  right to in stiga te  action u n d er  
d iscr im in a tio n  and  v ilif ica tio n  le g is la t io n , th o u g h  no co m p la in ts  co n cern in g  
professional football h a v e  yet been  lo d g e d  under any o f the leg is la tiv e  regim es. The 
p ossib ility  o f such leg is la tiv e  action s sh o u ld  not be d isco u n ted , esp ecia lly  w ith  
regard to p layers w h o  co n tin u a lly  u se  racist a b u se as a p la y in g  tactic.26

2. After Rule 30: the experience o f A boriginal players
To w hat extent and in w h a t w a y s h a v e  the v ilifica tion  ru les m ad e a d ifference in 
football? H ave the ru les d o n e  a n y th in g  to d e-leg itim ise  racism  in football, to rem o v e  
racism  as part o f the g a m e and to m ak e d iscrim in ation  and  hatred v is ib le  for w h at it 
is? W ith these q u estio n s in m ind  in terv iew s  w ere  con d u cted  w ith  12 ou t o f the 24  
A boriginal AFL players. A ll in terv iew s w ere  arranged in con su lta tion  w ith  the 
players' clubs and co n d u cted  on c lub  p rem ises, lastin g  b etw een  10 and 30 m in u tes.27 
Som e players w ere in terv iew ed  a lo n e  an d  others in g ro u p s o f tw o  or three. A ll 
players ind icated  they had  been  racia lly  ab u sed  by o p p o sitio n  p layers at so m e p o in t 
in their careers, and o n ly  a few  h ad  esca p ed  o n -fie ld  v ilification  in the AFL. 
C om m en ts w ere m ostly  reflections on  the players' o w n  exp eriences, th ou gh  on  
occasion  they referred to ex p erien ces o f  team m ates or friends in other AFL clubs.

26 Colin Tatz has argued that legal action is the most appropriate route: '(I]f I were an Aboriginal player, I 

wouldn't be wasting my time with football tribunals. I would be taking civil lawsuits and injunctions 

against various players ... that would rock the establishment to its very foundations'. Interview with 

Colin Tatz and Maurice Rioli, The Sports Factor ABC Radio National, 2 May 1997 <http://www.abc. 

net.au /  rn /  talks / 8.30 / sportsf / sstories / sf970502.htm>.

27 No approaches were made directly to players; clubs were in every instance the point of contact and 

arrangements were made through club officials. Clubs and players were provided with a written 

statement indicating the purpose and scope of the interviews and that it was not a media interview, and 

a guarantee of confidentiality. Where the confidentiality requirements of the AFL rules would be at issue 

(ie where a player had made a complaint), assurances were given that players would not be asked to 

discuss any details of their own complaints. No player volunteered any such details. In four cases where 

interviews were sought but not obtained, it appears the clubs did not follow up the interview request; 

that is, it seems that no player who was asked to be interviewed declined to do so. As a matter of method, 

the research represents an attempt to interview Aboriginal players because these views have 

traditionally been silenced. It is an example of what Matsuda has called 'outsider jurisprudence', which 

she defines as 'jurisprudence derived from considering stories from the bottom' or 'attempting to know 

history from the bottom'. The methodology is to examine 'stories from their [the outsiders'] own 

experiences of life in a hierarchically arranged world'. Matsuda M 'Public Response to Racist Speech: 

Considering the Victim's Story' (1989) 87 Michigan Law Review 2320 at 2323-6.

http://www.abc.net.au_/_rn_/_talks_/_8.30_/_sportsf_/_sstories_/_sf970502.htm
http://www.abc.net.au_/_rn_/_talks_/_8.30_/_sportsf_/_sstories_/_sf970502.htm
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W h eth er  or not they had  lod ged  com p la in ts , it w a s clear that all in terv iew ees  had  
g iv e n  substantia l th o u g h t to the issu e  and  the processes for d isp u te  reso lu tion . T he  
co m m en ts  o f p layers w h o  had not lo d g ed  com p la in ts w ere n o  less  con sid ered  or 
co m p reh en s iv e  than the co m m en ts o f p layers w h o  h ad  lo d g ed  com p la in ts . U n le ss  
o th e r w ise  ind icated , the q u otes in th is section  are d raw n  from  the in terv iew s.

I n t r o d u c t i o n  a n d  i m p a c t  o f  th e  r u le s

A cro ss the board, the A boriginal p layers in terv iew ed  saw  the in troduction  o f the  
ru les as a g o o d  th ing. W ithout in ten se m ed ia  interest, it is a lm ost certain the im pact 
o f co m p la in ts  w o u ld  not be so great, bu t there is no d o u b t that the in c id en ce  o f o n 
field  racist ab u se in the AFL has decreased  rem arkably. On the other hand, so m e  
p la y ers v iew ed  the m ed ia  interest as a p o sitiv e  reflection  o f co m m u n ity  interest in 
and  d isa p p ro v a l o f racism , rather than sim p le  m edia sen sation a lism .

T here w a s som e cy n icism  as to w h y  the prohibition  w a s  in trod u ced , w ith  d o u b ts  
a b o u t sincerity  and a ten d en cy  to attribute it m ore to co m m erce or sh ifts in  
c o m m u n ity  percep tion s and the acco m p a n y in g  m ed ia  sp otligh t. O ne p layer th o u g h t  
that the AFL cou ld  see  that children w o u ld  be m ore lik ely  to  p lay  basketball or  
an oth er  sport if their parents th ink that football is racist. T he in stiga tion  and  u se  o f  
the ru les w a s seen  very  m uch as a direct o u tcom e o f  pressure p laced  on the AFL  
ar is in g  from M ichael L ong's actions in 1995, and to a lesser  exten t th ose o f N ick y  
W inm ar tw o  years before, and both  o f these p layers w ere  id en tified  as role m o d els  
for A boriginal p layers in the AFL.

T he attitude that w hat happens on the field should  stay on  the field  w a s largely rejected:

It's a joke. That's an attitude from the past, and what happened in the past should stay
in the past.

Some people can take it by laughing or whatever — those days are gone.

T he rejection w a s not straightforw ard; one p layer w h o  h eld  the traditional v ie w  d id  
not d isco u n t the p o ssib ility  o f m aking a com plaint, and all p la y ers ind icated  that not 
ev ery  sin g le  slur or ab u se w o u ld  m ake them  com pla in . It seem ed  that to w arrant a 
com p la in t, the a b u se w o u ld  have to be extraordinary in its ferocity, frequency or 
circum stances: '[Y]ou just k n ow  w h en  to put yo u r  foot d o w n  ... y o u  k n o w  w h en  
y o u 'v e  really b een  hurt'. T here is, they a lm ost all said , a lin e  w h ich  w o u ld  h a v e  to be  
crossed; each w o u ld  draw  the line in a d ifferent p lace b u t n o n e  w o u ld  in v o k e  the  
ru les lightly. T here w a s never  any ind ication  from th ose w h o  w o u ld  often  let ab u se
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pass w ith o u t com p la in t that it w o u ld  be u n reason ab le  if a different p layer had  
com p la in ed  in the sam e circum stances.

T wo core reasons em erged  as to w h y  p layers like the rules: first, the football field  is 
a w ork p lace  and, secondly , the ru les w ill ch a n g e  th in g s Tor the k ids w h o  fo llow '. The 
AFL p layers are p rofessional in every  sen se  of the w ord . For them , football is not just 
a pastim e. It is their career and th ey  do  not exp ect to be subjected  to racist abuse: 'If 
y o u  said  that in [any other] w o rk p lace about m e —  "you black so  and so" —  y ou 'd  
be fired, y o u 'd  be out o f yo u r  job'. A nother p layer m ad e the sam e point:

It's past the point of [staying on the field] because it's become a workplace for us ... In 
any other workplace, with agreements ... you get taken to certain tribunals and you get 
fined. I just think that's the way it's changed. [Football] is professional sport, and we 
play hard. We just put in too many hours to get rubbished by someone. We make too 
many sacrifices to put up with that stuff.

T he m ore d e ep -sea ted  reason  for p u r su in g  v ilif ica tio n  is su e s  arises from  the  
p layers' co n cern s for o th ers, e sp e c ia lly  ch ild ren  —  n ot just th o se  w h o  w ill co m e  
up  th rou gh  the ranks to AFL le v e l b u t 'k id s  p la y in g  at all lev e ls '. A b u se  sh o u ld  
s im p ly  n ot h ap p en . T he d a y s  o f 'c o p p in g  it w e e k  in, w e e k  out' co u ld  not co n tin u e . 
T here is a very  g e n u in e  d esire  to en su re  that it d o e s  not h ap p en  to the n ext  
g en era tio n  o f footballers:

Sometimes you have to take a stand. You don't want to see the next generation going 
through the same thing, the same old thing.

I'd probably [make a complaint] ... for the sake of stamping it out. I don't want Australia to 
be like South Africa ... The kids that are growing up, they don't need this sort of stuff, 
thinking these white people are racist.

It w a s p o in ted  out by on e footballer that ch ildren  do not have the sam e d efen ces  
through m aturity —  that 'it takes tim e for k id s to b eco m e proud o f their identity':

It's not just Aboriginal kids, black kids — it's all different races ... It's OK for us now, but 
what about the kids at school who are still being called names?

T hese sen tim en ts echo  M ichael L ong's reason s for co m p la in in g  publicly  in 1994:

[I did it] ... not only for myself but for the kids from all races of people to know they can't
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use that language anywhere. Not only in sport but off the ground as well as on 
the ground.28

W h ere ch ildren  w ere am o n g  a g rou p  a b u sin g  him  from the crow d , a p layer  
e x p la in ed  h o w  d isa p p o in ted  h e  w as:

I turned around and there were like ten kids a part of it. I'm thinking "Why?" ... They're just 
young and shouldn't be like that.

T he p layers are all co n sc io u s o f b e in g  role m o d els  for A boriginal ch ildren  and o f the  
sig n ifica n ce  o f m edia  coverage  w ith  regard to racism  in football.

C o n c i l i a t i o n

T he concilia tion  processes in v o lv e d  in the AFL com p la in ts —  th o u g h  not fu lly  
sa tisfactory  —  appear in the m ain  to  h ave  been  very  su ccessfu l from  the A boriginal 
p layers' persp ective . Som e h eld  a d egree  o f cyn icism :

[A}t the end of the day they're just going to apologise to get out of the punishment or
whatever action's taken ... You'd never know whether they're sorry or not.

T here w a s a lso  a clear acceptance that concilia tion  is not a panacea: 'in  so m e case[s] 
y o u  have to [fine] them , the p e o p le  y o u  can't ch an ge. I m ean, y o u  can't ch an ge  
ev ery th in g '. T hese v ie w s  are co n sisten t w ith  recent calls for a t ig h ten in g  up  o f the  
v ilifica tio n  ru les, argu ing  that the 'heat o f the m om en t' is not an acceptab le excu se  
and th is n eed s to be m ad e clear to p layers.29 N o n eth e less , m ost p layers v ie w e d  
co n cilia tio n  as a p o sitiv e  part o f  the ru les b ecau se  it a llo w ed  direct, m ed ia ted  contact 
w ith  the abuser. Even w h ere p la y ers had  not g o n e  through  the process, there w a s still 
q u ite  c learly  an aw aren ess and  ap preciation  o f w h a t it in v o lv ed . T he co m m en ts w ere  
su g g e s t iv e  o f  three w a y s  in w h ich  concilia tion  w a s  seen  as im portant.

First, A boriginal p layers w a n t to m ake it clear th ey  d o  not like it —  that racist abuse 
matters. That it hurts. The ru les g iv e  them  a leg itim a te  a v en u e  and  practical m ean s  
th rou gh  w h ich  to d o  this, rem o v in g  the notion  that w h a t h a p p en s on  the field  stays  
there. There is a quicker, m ore su p p orted  and  m ore accessib le  path than the lega l 
p rocess w h ich  w o u ld  h ave  to b e in vok ed  sh o u ld  a p layer w ish  to p u rsu e  a claim  
u n d er  leg isla tion .

28 ' Racism peace plan rebounds on the AFL' The Australian 6 May 1995.

29 ‘ AFL tackles racism, dual complaints against Everitt' The Australian 8 April 1999; interview with Colin Tatz 

and Maurice Rioli, The Sports Factor, above note 26; 'Bomber Che's disgust' Herald-Sun 23 April 1997.
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T he second  point is that the A borig inal p layers w an t to exp la in  to the o ffen d er win/ 
it matters:

The thing that they [the abusers] don't understand is that, especially Aboriginal people, 
they have to go through that kind of thing day in and day out. We walk into a shop, we get 
followed around like we're going to steal. Police pull us up because we're driving a flash 
car and they give us 101 questions: 'What are we doing here?', 'Whose car is it?', things like 
that. It's not just on the footy field we've got to bite our tongue; it's also in everyday life we 
put up with that kind of crap.

T he issu e of d aily  life  cam e up often:

They expect you to shake their hand after the game ... [They] don't understand ... some 
people go through all their.childhood or most of their lives having to put up with it, they 
probably don't realise how much [racism and racist abuse] is also a part of [Aboriginal 
people's] day to day lives.

T he conciliation  process g iv e s  A b orig in al p layers an op p ortu n ity  to exp la in  their  
p osition  to an abuser w h o  d o es  not u n d erstan d  it. T his lea d s to the third p o sitiv e  
aspect o f concilia tion  —  so m eo n e  g e ts  to k n ow  y o u , to und erstan d  you:

If you get the opportunity to speak to these people and talk to them you put the onus back on 
those people who aren't Aboriginal ... Being Aboriginal, we get sort of put in the same basket 
as ... drinkers and smokers and dole bludgers and those sort of things. But as we know there's 
certain people in every sort of race that are like that, which unfortunately a lot of people don't 
realise. Unfortunately the media presents all the bad things. So it's quite hard for the everyday 
Australian, I suppose, to come to those sort of terms. But we find that if you make friends, or 
people make friends with us, they do change their ways. I think that's the way to go.

The them e of u n d erstan d in g  w a s raised  again:

After they did that, they got along pretty well and his attitude changed towards ... calling 
people names ... You know, that was probably the best thing that we thought could sort 
things like that out, because if you just go up to them face-to-face and you talk about it or 
get to know them ... That's the point of it.

H o w  d o es the concilia tion  process assist tow ard s th is understand ing?

It is a sort of a reconciling and understanding, that's the way I see it. I mean, I prefer that 
to happen than to have someone go away and still have that grudge about the person where 
they haven't learned anything about what they've actually done to the person. [I would]
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prefer to educate them than fine them.

S o m eo n e  e lse  exp la in ed  this point differently:

You've got to try and see if there's other ways around to try and fix it rather than [penalties] 
... [Conciliation] gives you the chance to sit down with each other, talk and you explain to 
him how it felt being called that. You can say to him maybe what you had to go through, 
not with just that comment but in your own life and maybe that'll get across to him and 
maybe he'll understand: 'Oh, I'm sorry for what I've said to you. Now I understand how 
you feel when people call you that and what you have to go through in day to day life'. 
Hopefully [conciliation] might get the message across.

T he players' co m m en ts reflect the v iew p o in t M ichael L ong ex p ressed  in the m id- 
1990s: 'R acism  is not so m eth in g  that you 're  born w ith . It's so m eth in g  that you 're  
ta u g h t'.30 C onsequently , the p layers see  racism  as so m eth in g  w h ich  can be ch an ged  
w ith  ed u cation  and u n d erstan d in g . It w a s noted , h ow ever , that 'not m an y p layers or 
p e o p le  ... k n o w  an A boriginal person , so  the u n d ersta n d in g 's  not there'.

T he co m m en ts ab ove w ere all m ad e in in terv iew s co n d u cted  prior to the 1999 
v ilifica tio n  com p la in t against St K ilda ruckm an Peter Everitt, w h o  had tw o  years  
earlier  racially  a b u sed  M ichael Long, su b seq u en tly  a p o lo g is in g  after a m ed ia tion  
arranged  through the clubs. In A pril 1999, Everitt ca lled  M elbourne p layer Scott 
C h ish o lm  a 'black cunt', a lso m ak in g  references to petrol sn iffin g  and the A borig inal 
c o lo u rs  on C h ish o lm 's m ou th gu ard . E veritt in itia lly  d en ied  ev er  m ak in g  the  
co m m en ts, o n ly  co n ced in g  after severa l d ays that he had  d o n e  so. T he concilia tion  
co n feren ces w h ich  fo llo w ed  e v en tu a lly  resu lted  in E veritt m ak in g  a p ub lic apology, 
vo lu n ta r ily  w ith d ra w in g  from  four g a m es (costing  h im  ap p rox im ately  $60,000 in  
m atch  p aym en ts) and d on atin g  $20,000 to an A boriginal co m m u n ity  project.31 H ad  
the m atter g o n e  to the tribunal it w a s lik ely  that E veritt w o u ld  h ave  been  su sp en d e d  
for 12 gam es. The m atter w a s c lo sed  w h en  Everitt, 'w ith  sh ak in g  v o ice  and  m oist 
e y e s  said  he w a s p rofou n d ly  sorry for hurting C h ish o lm , for hurting  C h ish o lm 's  
fam ily, for hurting  the A boriginal p eo p le '.32

30 'Back to the Dark Ages' The Sydney Morning Heiald 8 May 1995.

31 'Race cases must stay in-house, says AFL' The Advertiser 8 July 1999; 'Saint race slur' Herald-Sun 6 July 1999.

32 Everitt stands tall and does AFL a favour' The Age 10 April 1999. See also 'AFL tackles racism, dual 

complaints against Everitt' The Australian 8 April 1999; '$80,000 handshake ends racism row' The 

Advertiser 10 April 1999.
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The o u tcom e attracted favourab le  co m m en ts  from A boriginal g ro u p s,33 but it w a s  
w ith  the help  o f lea d in g  football w riters M ike Sheahan and Patrick Sm ith that Everitt 
em erged  in the m ed ia  as little less  than a hero:

Many of us who watched Peter Everitt at [the media conference] emerged more charitably 
disposed to the man. It was Everitt as he's never been in public ... He was nervous, serious, 
contrite. Convincing ... [He] declined to read from a prepared statement ... and carried 
himself with aplomb and apparent sincerity. Perhaps we saw a more mature, if less secure, 
Everitt yesterday.34

Peter 'Spider' Everitt is a lot of things. Today you can add courageous to the list... Any fool 
can vilify; only brave men face the media and the world and admit they were wrong ... 
Face-to-face with Chisholm, Everitt realised the harm that he had done and the course he 
must take. Everitt is a tall man. Yesterday he became a big man.35

M edia p erson ality  and Footy Show h ost E dd ie M cG uire sa w  E veritt's a p o lo g y  as a 
w atersh ed  and p raised  h is regular guest: 'Last tim e he m ight h ave  said sorry to 
M ichael Long, but th is tim e he really m eant it'.36

W hile the co m m en ts by  the A b orig in a l p layers w ere often  p o sitiv e  and there has  
been  a rem arkable turnaround  in m an y  respects, the range o f n eg a tiv e  reflections, 
differences o f op in io n  and  m atters su ch  as that in v o lv in g  Everitt ind icate that the  
ru les sh o u ld  certain ly  not be regarded  as a w h o le sa le  su ccess  for the AFL or the  
players. Incidents are still both  regular and v ic io u s.

In  th e  c o u n tr y  a n d  in  th e  c r o w d  —  w h a t  th e  r u le s  d o n ' t  d o

Two p laces w h ere it w a s su g g e s te d  that racist ab u se  is still a sign ificant problem  w ere  
in co m p etitio n s w h ich  d o  not attract m ainstream  m edia  attention  (esp ecia lly  rural 
com p etition s), and  in the cro w d s at AFL m atches.

W here the m edia profile is lo w er  or n on -ex isten t the racist ab u se often co n tin u es  
unchecked . A ll the p layers in terv iew ed  sa id  the p rob lem s still ex ist in country, 
suburban and junior co m p etitio n s. In these circum stances, there are either no  
vilification  rules in the co m p etitio n  or if they  d o  exist then they  are just not v iab le

33 'Everitt's penalty cheered' Herald-Sun 10 April 1999.

34 Sheahan M 'The day a tall man grew as a person' Herald-Sun 10 April 1999.

35 Smith P 'Everitt stands tall and does AFL a favour' The Age 10 April 1999.

36 Eddie McGuire, quoted in 'Eddie says Everitt can teach many' Herald-Sun 14 April 1999.
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a v e n u e s  o f redress. In local co m p etitio n s in sm all co m m u n ities  it m ay b e d ifficu lt to  
co m p la in  again st so m eo n e  w ith  w h o m  y o u  w ill be w o rk in g  the next w eek . In so m e  
rural areas, p layers or p erhaps e v en  u m p ires m ay  b e local p o lice  o fficers.37 
A b o rig in a l p layers in such  c ircum stan ces are far le ss  lik e ly  to com p la in , the  
p ercep tio n  b ein g  that there w o u ld  be little  point: the resp on se  w h ich  w o u ld  m eet a 
co m p la in t w a s m u sed  u p on  w ith  a to n e  o f fu tility  —  'w h at d o  y o u  th ink they 're  
g o in g  to say?'. The u n a n im o u s th em e o f  the co m m en ts  w a s that ab u se still occurs in 
m o st lo w er  leve l co m p etitio n s and  it w o u ld  be ex trem ely  d ifficu lt to p u rsu e a 
co m p la in t u s in g  either lea g u e  m ech a n ism s or d iscrim in ation  law s.

In c o m m u n itie s  w here there is a very  h ig h  A borig inal p o p u la tio n , the problem  o f  
racist ab u se is less  acute b eca u se  o f the n u m b er o f A b orig in al p layers in team s. T he  
rev erse  problem  of in d ig en o u s  o ffen d ers as abusers w a s  o ccasion a lly  id en tified . 
P la y ers stressed  the n ecess ity  o f sta m p in g  ou t su ch  abuse, argu in g  that there co u ld  
not b e  d o u b le  standards:

[C]alling someone a 'white c' or whatever is just the same as calling you a 'black c' ... Both 
people, both sides have to adjust.38

A t A FL lev e l, the m ost s ign ifican t problem  a p p ears to be the crow d s. T he targeting  
o f A b o rig in a l p layers for racist a b u se is  lo n g sta n d in g . U m p ire  G len Jam es w a s  
su b jected  to v ic io u s ab u se from  sp ectators in  the late 1970s and early  1980s.39 
M ich ael M cLean described  a g a m e in 1993 w h e n  the ball ro lled  ov er  the b o u n d a ry  
line: T w en t to pick up  the ball ... w h e n  th ese  four b lo k es o v er  the fence started  
scream in g , "You coon , g o  back  w h ere  y o u  cam e from . T his is not y o u r  fu ck in g  
country, n ig g er  boy'" .40 A fan describ ed  her v iew s:

Of course I sing out 'black bastard', but I don't mean it. It's all part of being at the footy 
on a Saturday arvo. The media makes too much of [racial taunts]. It's just a way of letting 
out your feelings.41

37 One player stated that abuse often comes from the police officers.

38 An HREOC conciliator has indicated that in some rural and remote competitions there have been 

complaints that non-Aboriginal officials such as umpires have on occasion been abused by Aboriginal 

players (personal communication with the author).

39 Lyons G 'Racial prejudice at the footy' (1978) Legal Service Bulletin 105.

40 'McLean: You won't stop racial abuse' The Australian 13 May 1995.

41 Warren I and Tsaousis S, above note 12 at 37, citing 'Racial taunts part of the game, say footy fans' Sunday 

Age 25 April 1993.
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In sp ite o f the level o f hostility , the issu e  o f crow d  b eh av iou r and race has been  rarely 
dealt w ith  in A ustralian  d iscu ss io n s  o f football.42 A ccord in g  to the p layers it still g o es  
on. The ex p erience varies from state to state, an d  even  at d ifferent g rou n d s. T he m ost 
crow d  ab u se occurs in Victoria and  the least in W estern A ustralia . A lm o st all p layers  
said  Victoria Park, w h ich  w a s the C o llin g w o o d  h om e grou n d  until 1999, w a s the 
w orst. A y o u n g  footballer w h o  p layed  there said:

1 was going on to the field. I was waiting on the sidelines ... getting ready and there was a 
whole row standing behind me and about 20 or 30 Collingwood supporters were making 
monkey noises.

D istin ctio n s w ere not a lw a y s d raw n  b etw een  the Victorian ven u es: 'T hey're all as 
bad as each other. At the C arlton Social C lub in their ties or in the ou ter  at Vic Park.'

T he p resence o f an A borig in al p layer on a fan 's team  can m ake so m e d ifference to 
crow d  behaviour. T he 'B lack M agic' banners are praise, if perhaps ta inted  w ith

42 The issue of racist abuse by sporting crowds is under-investigated in Australia; even Tatz addresses it 

only briefly (above note 3 pp 154-5). Warren I and Tsaousis S, above note 12, provide perhaps the best 

general discussion of it, noting (at 47) the need for research. In the 2000 pages of football history and 

commentary in the sources cited at note 4 above, racist abuse from the crowd is mentioned just three times. 

Dave Nadel in Hess and Stewart, above note 4, pp 241 and 242, notes crowd abuse as an issue. Carrie 

Hutchinson's reflective pieces of 1984 express in a passing phrase some 'surprise' at anti-Semitism in the 

members' stand at the Melbourne Cricket Ground (above note 4, p 78), before delivering a dismissive 

apologia which was little more than a 'heat of the moment' defence of racist slurs: 'Racist insults seem to me 

to have declined ... but in moments of extreme passion an epithet pertaining to a player's racial or ethnic 

background does spit out' (p 115). In the US, see Williams P 'Performing in a racially hostile environment' 

(19%) 6 Marquette Sfiorts Law Journal 287. In Cox v National Footlxill League 889 F Supp 118 (1995), an African- 

American football player took action against the league for subjecting him to a racially hostile environment; 

spectators' actions included displaying a black dummy with Cox's number on it and the words 'wanted 

dead' written across its chest. A noose was tied around the dummy's neck. The UK experience has centred 

around the joint campaign by the Government's Commission for Racial Equality, which joined with the 

Professional Footballers' Association in 1993 in the Let's Kick Racism Out of Football Campaign: 

<http://www.cre.gov.uk/about/footbcam.hmtl>; on parts of the educational campaign, see Brown M 

'Playing for Kicks' (1995) 8 (356) New Statesman & Society 32. Legislatively, the UK the Footlxill Offences Act 

1991 is designed, among other things, to prevent racist chanting; for a discussion of the Act, see Parpworth 

N 'Football and racism: A legislative solution?' (1993) 137 Solicitors' Journal 1016. For an excellent discussion 

of the UK experience see Greenfield S and Osborn G 'When the whites go marching in: Racism and 

resistance in English football' (1996) 6 Marquette Sports Law Journal 315.

http://www.cre.gov.uk/about/footbcam.hmtl
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u n d erto n es o f b io lo g ica l d ifference.43 T he o p in io n  w a s  a lso  ex p ressed  by p layers that 
so m e  fans see  football on ly  in term s of a lleg ia n ce  an d  th o u g h  praising  A b orig in es in 
their o w n  team  w ill racially ab u se  o p p o sitio n  p layers. At least on e  in cid en t w a s  
related  w h ere  a grou p  o f spectators w ere  a b u sin g  an o p p o sitio n  player; th ose  fans  
w ere to ld  b y  su p p orters o f their o w n  team  To sh u t up  or go  so m ew h ere  else' b ecau se  
it w a s  like a b u sin g  their o w n  A b orig in al p layers.

In su m , the sco p e  o f the ru les is lim ited  insofar as th ey  a p p ly  on ly  w ith in  the AFL 
and the im pact on crow d  b eh a v io u r  is uncertain , but the su ccess o f the v ilification  
ru les is clear at least w ith  regard to the m u ch -red u ced  in c id en ce  o f on -fie ld  abuse. It 
se e m s safe to say  that there has been  substantia l and  m ean in gfu l ch an ge for 
in d ig e n o u s  p layers in that co m p etitio n . T he m ost sign ifican t aspect o f th is ch an ge  
a p p ears to be fo u n d ed  first in the ru les th em se lv es , w h ich  represent n orm ative  
sta tem en ts a cco m p a n ied  by com p la in t p ro cesses, sa n ction s and ed u cation , m ak in g  it 
clear that racist ab u se is no lo n g er  v ie w e d  as acceptab le. Secondly, it appears that 
so m e  in d iv id u a l b eh a v io u rs h a v e  ch a n g ed  d u e to the p rocesses o f concilia tion  and  
the resu ltin g  k n o w le d g e  and  u n d ersta n d in g  o f others. H o w  m ight th ese  tw o  
p ro cesses  o f  ch a n g e  in football in form  a d isc u ss io n  o f leg is la tiv e  p ro v is io n s  
regard in g  racial v ilifica tion  and  the ap p ro p r ia ten ess o f con cilia tion  and civ il 
rem ed ies to com bat racism ? In w h at w a y s  m ight ch a n g es in football be relevant to  
the d eep er  currents o f reconciliation?

3. In  law and  in  football: conciliation and reconciliation
In th is part I w a n t to exam in e so m e  of the con tex tu a l and  abstract m atters arising  out 
of th e AFL ex p erien ce  and relate them  to su b sta n tiv e  and procedural is su es  in 
d iscrim in ation  law. T he poten tia l to d raw  the reconcilia tory  su ccesses o f the AFL  
p ro v is io n s in to  general attacks on  hate sp eech  is  co n sid ered  in the lega l fram ew ork  
of con cilia tion  and  the cultural fram ew ork  of sport. It w ill be argued  first that the  
reconciliatory and  anti-racist p oss ib ilit ie s  o f  v ilifica tion  procedures —  and esp ecia lly  
of con cilia tion  —  are less than m ight be exp ected , g iv en  the su ccess o f the AFL

43 Tatz is wary of distinguishing admiration of style from an allegation of genetic or biological advantage 

(above note 3, p 149, criticising Martin Flanagan's 'Black Magic: Different Notions of Time and Space' in 

Fitzgerald R and Spillman S, above note 4, pp 112-5). Tatz prefers to discuss motive rather than biology 

(above note 3, pp 350-2). For an example of biologically characterising Aboriginal players at the AFL 

Tribunal, see Lyons, above note 39, at 108, where he criticises the players' advocate's submissions for 

Robert Muir: 'He's one of the few Aboriginal players who's got a bit of spirit and go ... most of them 

haven't ... He's got more go than the average fellow of his race'.
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m easures, b ecau se the context o f v ilifica tion  in elite  football is a typ ical. From here, it 
is su g g ested  that the com m on  in d iv id u a list ic  fo u n d a tio n s o f co n cilia tio n  as a 
strategy for tack ling racial hatred co n stitu te  fu n d am en ta l sh o rtco m in g s and  d o  not 
bring about the p o ss ib ility  o f m ea n in g fu l concilia tion  or reconcilia tion . T he article 
turns its attention  in the c los in g  sectio n s to the exten t to w h ich  p en a lties  m a y  be an 
effective  and appropriate path to reconcilia tion .

C o n t r a s t in g  th e  A F L  a n d  l e g i s l a t i v e  p r o v i s i o n s

T here are leg is la tiv e  p ro v is io n s proh ib itin g  racist hate sp eech  in m ost A ustralian  
ju risd iction s.44 The c iv il rem ed ies u n d er N e w  South W ales and  C o m m o n w ea lth  A cts  
p rov id e  the m ost u sefu l p o in ts o f co m p a riso n .45 The first A ustralian  la w s  w ere  
en acted  by the 1989 a m en d m en ts to the A n t i - D i s c r i m i n a t i o n  A c t  1 9 7 7  (N SW ). U nder  
s 20C (1): '[I]t is u n la w fu l for a person , b y  a public act, to incite hatred tow ard s, 
seriou s con tem p t for, or severe r id icu le  o f a person  ... on  the g ro u n d s o f the race of 
the person'. The prohib ition  is far from  absolu te , b e in g  q u a lified  b y  a ran ge of 
ex em p tio n s  in c lu d in g  the broadly  sta ted  s 202(c): '[A jcts d o n e reason ab ly  and  in 
g o o d  faith for academ ic, artistic, sc ien tific  or research p u rp oses, or for other p u rp o ses  
in the pub lic interest, in c lu d in g  d iscu ss io n  or d eb ate  about and  e x p o sitio n s  o f an y  act 
or m atter'.

T he C o m m o n w ea lth  R a c ia l  D i s c r i m i n a t i o n  A c t  1 9 7 5  as a m en d ed  b y  the R a c ia l  H a t r e d  

A c t  1 9 9 5  states in s 18C that:

It is unlawful... to do an act, other than in private, if that act is reasonably likely in all the 
circumstances to offend, insult, humiliate or intimidate another person ... and this act is 
done because of the race, colour or national or ethnic origin of the other person.

A n act is not d on e in private if it is d o n e  in a pub lic p lace, or in the sigh t or h earin g  
o f p eo p le  w h o  are in a pub lic place. T he federal la w  is a lso  qu alified  by  s 18D, w h ich  
lists exem p tio n s sim ilar to those in N e w  South W ales.

T he process under all the leg isla tion  is that a v ilification  com p la in t is lo d g ed  w ith  the  
re lev a n t g o v ern m en ta l body, such  a s the federal H u m a n  R ig h ts a n d  E qual

44 Discrimination Act 1991 (ACT) ss 65-67; Criminal Code 1913 (WA) ss 76-80; Racial Vilification Act 1996 (SA) 

and Wrongs Act 1936 (SA) s 37; Anti-Discrimination Act 1991 (Qld) s 126. There are also criminal 

provisions in some States.

45 The discrimination and vilification provisions in these jurisdictions have attracted the most attention 

with regard to empirical data.
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Opportunity Commission or the New South Wales Anti-Discrimination Board. The 
complaint is first assessed and (provided it has substance and falls within the 
relevant jurisdiction) investigated, and in most cases there will then be some form of 
conciliation.46 If conciliation is unsuccessful, the complaint will go to a hearing for 
determination by the relevant tribunal.

The AFL rules clearly take their substance from the legislative models, but there are 
still notable differences. Significantly, the AFL rules do not require hate speech to 
have a particular effect (incitement) nor that it be a public act. The rules are 
concerned with a private exchange between two parties, perhaps unseen and 
unheard by anyone else. There are no exceptions, exemptions or justifications for 
racist abuse. In this sense the AFL rules prohibit a more pure form of hatred and hate 
speech than does the legislation, proscribing what Patricia Williams has called 'spirit 
murder'.47

Secondly, although the prohibition on abuse is stronger, the target population is 
strictly limited. It applies only to AFL players and not to officials or spectators 48 Fans 
are, of course, still subject to the general laws regarding racial hatred, though no legal 
action has yet been taken. The most specific discussion of crowd liability is that by 
Greg Lyons, who raised the question in 1978 of whether abuse such as 'useless 
fucking boong', which was screamed at Aboriginal umpire Glen James, could have 
constituted the criminal act of offensive language. He concluded that only the word 
'fucking' could have possibly made the phrase offensive, but that in the context of a 
football game even that would have been unlikely to be considered offensive by a 
court.49 Given the history of abuse by fans, the absence of discussion on this matter 
is arguably a significant shortcoming in the AFL's attempts to combat racial hatred.

46 The conciliation may not be a conference; see text accompanying note 52 below. Voluntary conciliation 

is the most likely approach, though the parties can also be compelled to go to conciliation.

47 Williams P The Alchemy of Race and Rights (Harvard University Press, Cambridge MA, 1991) p 78. The 

sentiment is echoed remarkably closely by Michael Long in his calls for the league to make racist abuse 

a reportable offence: 'Take the offence straight to the tribunal and fine the player heavily for a first 

conviction. Players who physically strike opponents are sent straight up. Why not the racists, the people 

who strike at one's soul?'; 'Despite racial setbacks 1 still have my dreams' The Age 23 April 1997. On this 

theme as it relates to legislation, see Jones M 'Empowering Victims of Racial Hatred by Outlawing Spirit 

Murder' (1994) 1 AJHR 300 at 300-1 and 306-13.

48 The Australian Sports Commission has recently produced generic guidelines for behaviour which 

address, among other things, crowd abuse, though these were met with derision regarding AFL football: 

'Fans face abuse ban' Sunday Herald-Sun 7 June 1998.

49 Lyons, above note 39, at 105-6.
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Thirdly, there are procedural differences. In the triggering of an action, both the AFL 
rules and the legislation require a complainant who is willing to pursue a matter. In 
the civil arena this is recognised as problematic because it requires time, energy, 
capacity and perhaps also the need to feel protected from reprisal.50 AFL players may 
not face such significant problems in these respects.51 Following a complaint, the 
conciliation process for complaints in the AFL consists of a conference. This contrasts 
with legislative complaints, where conciliation conferences in NSW were attended by 
just 20 per cent of discrimination complainants to June 1995 in all categories, and 
only 9 per cent of vilification complainants between 1993 and 1995.52 Moreover, the 
average duration for complaint handling was 6.7 months; AFL complaints are 
conciliated within three working days of the incident.53

A u th en tic ity , au th ority  an d concilia tion

Although conciliation — and alternative dispute resolution (ADR) more generally — 
have been subjected to numerous criticisms, not all of these necessarily apply to the 
AFL situation. ADR has attracted criticism first on the grounds that it represents 'a 
truce more than true reconciliation'.54 The underlying assumption, argues Owen 
Fiss, is that there is 'a rough equality between the contending parties' which simply 
does not exist with regard to 'distributional equalities' of wealth and power; this

50 Reid SF and Smith R 'Regulating Racial Hatred' in Trends and Issues in Crime and Criminal Justice No 79 

Australian Institute of Criminology Canberra 1998; Antonios Z 'The Racial Hatred Act 1995' in Hate 

Crimes and Discrimination 1999 Seminar Papers (LAAMS, Sydney, 1999) p 19.

51 One player commented on the time and energy which was involved in running a complaint and felt that 

it was detrimental to his playing, which is, after all, his profession.

52 New South Wales Law Reform Commission Discrimination Com}>laints Handling: A Study, Research 

Report 8 (NSW LRC, Sydney, 1997) at 43; McNamara L 'Research report: A profile of racial vilification 

complaints lodged with the New South Wales Anti-Discrimination Board' (1997) 2 International Journal of 

Discrimination and the Law 349 at 359. The Complaint Guide (HREOC, Sydney 1999) produced by FIREOC' 

explains at 14 that 'The Commission is always sensitive to the circumstances which have led to th>e 

complaint. It recognises that it is not always necessary or desirable for both parties to meet face to face '. 

The New South Wales Law Reform Commission's study (at 112) indicates that discrimination 

complainants who had attended a conciliation conference were generally more satisfied with th<e 

outcomes than those who had not attended a conference, while respondents were less satisfied with thie 

outcomes when a conference occurred than when it did not.

53 McNamara L, above note 52, at 362

54 Fiss O 'Against Settlement' (1984) 93 Yale LJ 1073 at 1075.
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inequality drives the settlement which is achieved.55 Where vilification is concerned, 
the criticism is compounded: the opportunity for conciliation arguably legitimises 
the discourse of racism because in reality there is simply nothing to talk about 56 The 
conciliation process in the AFL is perhaps not as amenable to this criticism to the 
same extent as legal discrimination or vilification procedures. First, the parties in the 
AFL context are equal in ways that do not characterise civil matters. In AFL 
situations, the respondent is an individual, not an organisation. Approximately 39 
per cent of complaints under Commonwealth legislation from 1996 to March 1999 
related to the media, public debate or racist propaganda.57 In NSW between 1993 
and 1995, 60 per cent of complaints related to the media alone.58 In the procedure for 
complaint handling, the AFL complainant is in every instance publicly supported by 
his club, so that wealth is not an issue. In the conciliation process itself, contrary to 
Fraser's argument that there is nothing to say, the experience of the Aboriginal 
players seems to be that often there is much to say. The process does not appear to 
legitimise the racist discourse; the fact that the process exists at all has de-legitimised 
the racist discourse. The criticisms founded in the inequality of the parties do not 
apply as strongly to the AFL situation.

Secondly, it has been argued that conciliation processes are not capable of binding 
external parties in the same way that judicial decisions can through statutory 
interpretation and the doctrine of precedent.59 Conciliation does not provide for 
visibility or systemic change.60 This argument appears to have some force with respect 
to legislative complaints of vilification. Most complaints under Commonwealth and 
NSW racial hatred legislation occurred in neighbourhood disputes, the media and 
public debate.61 The first site of complaints is unsuited to a policy-based impact and the 
frequent inequality of the parties in the latter two categories would perhaps mitigate 
against other than individual outcomes. In the AFL, it seems that vilification can have a 
broader outcome. Education programs within the AFL and other competitions have 
arisen directly out of the complaints and conciliation process. However, the question of

55 Above note 54, at 1076, 1087. See also Hunter R and Leonard A The Outcomes of Conciliation in Sex 

Discrimination Cases (Centre for Employment and Labour Relations, University of Melbourne, 

Melbourne, 1995) p 14.

56 Fraser I) 'It's alright Ma, I'm only bleeding' (1989) 14 Legal Service Bulletin 69 at 70.

57 Antonios, above note 50, pp 12-13.

58 McNamara, above note 52, at 356.

59 Fiss, above note 54, at 1080-81; Astor H and Chinkin C Dispute Resolution in Australia (Butterworths, 

Sydney, 1992) p 55.

60 Thornton M The Liberal Promise: Anti-Discrimination Legislation in Australia (OUP, Melbourne, 1990) p 151.

61 Antonios, above note 50, pp 12-13. Compare the analysis of discrimination matters by Hunter and 

Leonard, above note 55, pp 10, 14, 29-30.
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whether repeat offenders are appropriate targets for conciliation, or even the limited 
sanctions of the AFL rules still lingers.

The third criticism of ADR is that its procedural focus results in the ignoring of 
substantive law and the norms within it; outcomes are derived from The unguided 
justice of compromise' and 'mediated results may differ significantly from the 
"public values" inherent in the formal ... positive law'.62 For Fiss, the value of 
judgment relies upon the duty of the judiciary to 'explicate and give force to the 
values embodied in the authoritative texts ... to interpret those values and to bring 
reality into accord with them'.63 There is, he argues, 'a genuine social need for an 
authoritative interpretation of the law' and this is not found in settlement through 
ADR.64 The ADR process does not possess the authority and authenticity which is 
found in judgment.

This claim is problematic. It privileges the views of institutional bodies, ascribing to 
them interpretive moral and social power capable of constituting understanding. It 
simultaneously denies (or at least places a caveat upon) the authority and 
authenticity of the parties' interpretation of the values enshrined in the law. The 
criticism relies upon a conceptual distinction between conciliation as a process of 
dispute resolution and conciliation as a process of knowledge, understanding and 
reconciliation. What constitutes a 'successful' conciliation appears to be appraised 
against the dispute resolution process rather than any genuine understanding which 
might arise.65 Conciliation as dispute resolution is at odds with the views of the 
Aboriginal footballers, for whom a conciliation outcome is really only successful if 
there is understanding between the individual parties and some constructive or 
systemic approach to eradicating the problem across the competition.

In sum, contextual factors suggest that the conventional criticisms of conciliation and 
ADR do not appear to be generally applicable to the AFL situation, but are still relevant 
to general vilification laws. It does not seem that success at the AFL level would

62 Brunet E 'Questioning the Quality of Alternative Dispute Resolution' (1987) Tulane Law Review 1 at 15-31, 

especially 15, 16 and 17; Astor and Chinkin, above note 59, at 55. The New South Wales Equal Opportunity 

Tribunal has strongly expressed the moral and policy aspects of vilification laws: R v D & L  Marinkovic (1996) 

EOC 92-841 and Daniels v Hunter Water Board (1994) EOC 92-626. Conversely, such values are all too often 

not stated in judicial pronouncement but nevertheless guide the law and its interpretation.

63 Fiss, above note 54, at 1085.

64 Above note 54, at 1087.

65 Ronalds C Discrimination Law and Practice (Federation Press, Sydney, 1998) p 163; Antonios, above 

note 50, pp 13-15; Thornton, above note 60, p 148.
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meaningfully translate to the legislative structures and procedures. An alternative line of 
inquiry might, however, be whether the contribution of the AFL provisions to 
reconciliation is more appropriately conceived of in cultural rather than legal terms.

F ootball as culture: reconcilia tory p o ssib ilities?

In the context of AFL football, Warren and Tsaousis question whether cultural 
change is substantive or symbolic.66 A parallel to the proposition that law has a 
guiding significance through legislative statements, the significance of the success of 
AFL conciliation arguably lies not so much in the translation of it to general 
vilification laws — as I have argued, there are simply too many differences — but in 
the reconciliatory possibilities of football itself to move understanding beyond the 
field and into the community. Where players are role models for young people and 
spectators, the changes in the AFL represent a shift in the dynamics of race and the 
birth of a dialogue about why race matters. Attitudes regarding race and football are 
not a substitute for the values expressed in legislation and judgment; they instead 
complement these normative legal expressions in an authoritative and authentic 
way through the voices of the complainant and the respondent. But the cultural shift 
is far from certain or strong.

The reconciliatory potential of the game has been seen at its best in Channel Nine's 
The Footy S h ow .67 The grand final week production had a live audience of 12 000 
people and the television audience in Melbourne alone exceeded one million 
viewers. Aboriginal band Yothu Yindi played their song 'Treaty' and six Aboriginal 
players carried Australian flags, as did six non-Aboriginal players. This group was 
led by Michael Long and Damian Monkhurst — the players at the centre of the 1995 
complaint which inspired so much of the change. The host, Eddie McGuire, 
concluded the piece with a call for an end to racial vilification in football.

66 Warren I and Tsaousis S, above note 12 at 47.

67 The proposition that football might hold within it some reconciliatory or emancipatory potential is 

tempered by the gendered nature of the game itself; the degree to which women are excluded as 

participants in playing or spectating may be greater or lesser depending on the context, but seems 

always to be present. On the AFL (then VFL), see Mary Brady's excellent 'Miss and Mrs Football, but no 

Ms Football' in Sandercock and Turner, above note 4, p 249-56. On rural sports, see Dempsey K 

'Women's leisure, men's leisure: A study in subordination and exploitation' (1989) 25 Australian and New 

Zealand Journal of Sociology 27. On the gendered nature of racial vilification in football, see McNamara, 

above note 12 at 105-6; Wright R, above note 11 at 19; 'Taking the 'c' out of football' The Age 5 May 1997.
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The same program also illustrated the worst of football less than two years later 
when Nicky Winmar failed to appear at a scheduled interview on the show. 
Commentator and former player John 'Sam' Newman blackened his face in mockery 
of Winmar, accusing him of 'going missing'.68 It was not Winmar's behaviour but his 
very being that was held in contempt. His identity as an Aborigine was publicly 
ridiculed.

In the face of criticism, the ubiquitous McGuire — television personality, participant 
at the 1999 Constitutional Conventions, campaigner for the Australian Republican 
Movement, and currently president of the Collingwood Football Club — stood by 
Newman and defended this act of vilification as The R ooty Sh ow  maintained all the 
way that it was leading the campaign against racism in football.69 The editorial in 
The A u stra lia n  argued that Winmar had been vilified but this meant only that 'The 

R ooty Show  [was] guilty of carelessness and stupidity'.70 There was no reprimand 
from Channel Nine management; Newman was 'counselled ... in understanding that 
there is a minority of the community that may not see the funny side of these 
things'.71 Following a mediation, McGuire eventually apologised on behalf of the 
program. Newman would not take personal responsibility.72

Football, I would like to suggest, is good, but not good enough.

Ques tions o f  s tra tegy

The apparent inadequacy of conciliation-based rules as a reconciliatory step forward 
in either legal or cultural terms can be understood to some extent by the foundations 
which lie beneath it: conciliation rests upon highly contestable assumptions about 
what the problem is that needs to be solved. In short, it conceives of discrimination 
as an individual problem and not a social phenomenon. Thornton argues:

The atomism inherent within the confidential conciliation process underscores the notion 
that acts of discrimination are of an isolated and individualistic nature and that

68 'Newman dumped as Nicky declares war' Herald-Sun 30 March 1999. 'Footif Show star out of bounds' 

The Australian 26 March 1999.

69 'Newman shrugs off racial parody' The Advertiser 27 March 1999; 'McGuire attacks, but AFL acts on 

racism' The Age 27 March 1999.

70 'Racial ridicule is very unfunny' The Australian 31 March 1999.

71 Channel Nine chief executive Ian Johnson, quoted in 'Newman dumped as Nicky declares war' tlerald- 

Sun 30 March 1999.

72 'Newman to stay on same tack' Mercury 1 April 1999.
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individualistic solutions alone are appropriate.7^

Colin Tatz views conciliation as a futile approach in attacking racism:

The educational approach is to refashion the individual racist. There is almost no effort to 
tackle the really difficult issue of how to educate a corporation, a health or housing 
commission, a bureaucracy, a police force, the corrective services, the 'tabloid' media or the 
presidents or captains of some football clubs. It is the corporate or institutional racism that 
occasions the harm, not the perennially powerless Joseph Blow down at the pub who sits, 
a froth his beer, mouthing obscenities about boongs or yids or wogs.73 74

The assumption of individual pathology, which underpins the preference for 
conciliation, is implicit in the AFL's narrow approach to racial hatred. Even while the 
Aboriginal players interviewed found a degree of success in the processes and there 
has been an impact on the quantity of abuse in the AFL, there remain fundamental 
matters which it is yet to address. A regime of fines or suspensions does not yet exist 
independently of conciliation, nor is there a strategy to address racist abuse from 
spectators. The persistence of racism remains unexamined, as does its history (no 
word of an apology has been uttered). Beyond the AFL, racism in rural competitions 
continues with little abatement.

Racism is historically a part of the game, an institutionalised discourse that has been 
accepted on its own terms and by the law as the legitimate dynamic of indigenous 
and non-indigenous relations in football. The analysis in this article suggests that 
any shift in this systemic understanding of racism in football has occurred only at 
AFL level and even then it is idiosyncratic; the blend of media focus, atypical 
equalities of power and a selection of remarkable Aboriginal sportsmen have 
overcome the inherent problems in conciliation-based approaches to racial hatred. 
The outcomes of highly public apologies and the saturation media coverage has been 
a peculiarity of a process which is private and confidential; the value of conciliation 
is doubtful in contexts where the core criticisms apply.

Tatz argues against conciliation in sport:

If we believe racism is a serious matter then we must take appropriately serious steps, such 
as to criminalise all such behaviour... Controlling bodies, sport associations and clubs don't

73 Thornton, above note 60, p 151. She argues (at 144) that discrimination comprehends violations of rights 

as 'private pecadilloes' rather than 'public transgressions'.

74 Tatz, above note 3, p 353
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have to wait for enabling State legislation: they can establish tough codes of conduct, with 
sanctions of fine, expulsion, suspension in order to establish that certain behaviours are not 
merely illegitimate but manifestly illegal,75

It was argued earlier that within conciliation there is authenticity and authority in the 
voices of the participants. The prospect of sporting sanctions which rely on penalties 
rather than reconciliation will not remove such voices — as player comments 
regarding country competitions made only too clear, these voices are currently not 
heard at all. A sanction based approach, especially in legislative form, has the 
capacity with the authority of the state to recognise the individual, institutional and 
cultural dimensions of racism in circumstances where the parties are manifestly 
unequal.

Conclusion
Vilification rules in the AFL make a significant contribution to the eradication of 
racist abuse in league football; it should not be doubted for a moment that Michael 
Long moved mountains. In the AFL competition the rules provide a mechanism by 
which conciliation can become a process of understanding and not simply a process 
of dispute resolution, but the success of conciliation occurs in circumstances which 
differ markedly from those that characterise the resolution of legislative racial hatred 
complaints. The operation of vilification rules in league football should not be too 
readily transposed to legislative schemes, nor even to sporting arenas outside the 
AFL. The behaviour of crowds at sporting events and the incidence of abuse in lower 
level sporting competitions continue and require investigation regarding the success 
and appropriateness of current strategies for tackling racial hatred in sport. Although 
the vilification rules and football itself are cultural phenomena which speak to the 
wider community, this is not enough.

The positive impact of the AFL rules cannot be permitted to overshadow their 
shortcomings. It is only around 560 men that play senior AFL football each year, and 
only 20 or 30 of those are Aboriginal; to attribute too much success in either the 
procedural or cultural import of the rules may be to indefensibly ignore the 
thousands of others who endure racism in sports and in day to day life without the 
oasis of AFL protection. We should be aware — and wary — of the limitations of 
conciliation. The aim must be to do justice to the kids who will follow Michael Long, 
Nicky Winmar and the Aboriginal players who have endured racial hatred, excelled 
in spite of it, and grasped the opportunity to eradicate it.

75 Above note 3, p 354 (emphasis in original).
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In the en d  there m ay be a p lace in sport and la w  for both  con cilia tion  and  penalty. 
The u n d ersta n d in g  and  respect u p on  w h ich  reconcilia tion  m u st b e pred icated  exist 
as abstractions. C rim inal p en a lties  are an essen tia l recogn ition  b y  the state o f the  
in stitu tion a l d im en sio n s  o f racism ; the m essa g es  th ey  sen d  are a p o s it iv e  force for  
anti-racism . To cr im in a lise  racial hatred  w o u ld  g iv e  su b sta n ce  to  the abstract 
co n cep ts and  lay stronger fo u n d a tio n s for reconcilia tion . But crim inalisation  is  
exclusionary , p a ss in g  p o w er  to a paternal (and perhaps u n tru stw o rth y ) State. It is  
w ith in  con cilia tion  that there lies, if o n ly  from  tim e to tim e, the p o ss ib ility  o f  
u n d ersta n d in g  b e tw een  in d iv id u a ls . A s a strategy  for both  d isp u te  reso lu tion  and  
reconcilia tion , it n eed  not n ecessar ily  in d iv id u a lise  racism , nor m ake h ero es ou t o f  
v illa in s like Peter E veritt. C arefu lly  m ain ta in ed , it can g iv e  rise to concrete ex a m p les  
o f in d ig e n o u s  em p o w erm en t and  respect; o f  n o n -in d ig en o u s red em p tion  and  
u n d erstan d in g; o f au th en tic  and  au th oritative  reconcilia tion . #
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