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Introduction1

A s a lw a y s in the A u s t r a l i a n  J o u r n a l  o f  H u m a n  R ig h ts  w e  h ave a m ix o f su b stan tive  
articles and recent d ev e lo p m en ts. T he su b stan tive  articles section  is e sp ec ia lly  rich in 
articles ca n vassin g  a variety  of top ics in c lu d in g  rep rod u ctive  rights, the NATO  
action in K osovo, indirect d iscrim ination  and extrad ition  law. In th is O ly m p ics year  
w h en  m uch o f the w o rld  w ill be focu sed  on sport for m ost o f Sep tem b er it is tim ely  
and fitting that tw o  articles on  sport and  h um an  rights a lso  appear. R ecent 
d ev e lo p m en ts on n on -refou lem en t and the C on ven tion  A gain st Torture and the  
d ev elo p m en t o f an O p tion al Protocol to the C on ven tion  on  the E lim ination  o f All 
Form s o f D iscrim in ation  A ga in st W om en are a lso  exam in ed .

L aw rence M cN am ara exp lores the im pact o f ru les introduced in 1995 by the A ustralian  
Football League (AFL) prohibiting racial vilification . H is analysis d raw s som e critical 
connections b etw een  the L eague's approach and the various leg isla tive  regim es, w h ich  
prohibit racial v ilification  in the com m unity. A lthough  there has been  a dram atic 
decrease in on -field  racist abuse and conciliation  has generally  b een  a successfu l 
m ethod o f resolv ing AFL com plaints, these p ositive  ou tcom es are characterised by  
circum stances w h ich  are not necessarily  typical o f racial hatred com p la in ts generally. 
M cN am ara argues that there is a need for scepticism , o p tim ism  and caution w h en  
considering  the football experience. H is article is both  problem atic and instructive in 
considering  the lim its and p ossib ilities of conciliation  and reconciliation.

C hristine Bateup asks w h eth er  reproductive rights can be 'hum an' rights and by  
d o in g  so  attem pts to p rov id e  a theoretical an a lysis o f the inclusion  o f w o m en 's  rights 
into the m ainstream  of hum an rights d iscourse. She argues that in recent tim es, 
fem inist critiques o f international law  have clearly estab lish ed  the gen d ered  nature o f  
international law  in general, and international hum an  rights law  in particular. In th is 
article, in the course o f exam in in g  the specific  issu e  o f reproductive rights, the author  
qu estion s w hether the project o f incorporating w o m en 's  rights in to  hum an  rights  
m ore generally  can be successfu l. In so doing, sh e argues that not on ly  is international 
law  gendered  but that it is a lso  sexed , as the subject o f international hu m an  rights law  
has been  im plicitly  constructed  w ith  a m ale body. T he author co n c lu d es that fem in ists
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m ust a lso  ch a llen ge this sexually  sp ecific  m ale subject in order for w o m en  to be 
recogn ised  as com p lete  subjects in hum an  rights law  in the future.

S tephen  B ou w h u is' article sets out the major argu m en ts regard ing  the lega lity  of 
N A T O 's in tervention  into K osovo . H e argues that N A T O 's in terven tion  g a v e  n ew  
vo ice  to th ose in the international co m m u n ity  ca llin g  for the recogn ition  o f a right of 
hum anitarian  in tervention  in in ternational law. T he en su in g  d eb ate  has seen  
references m ade to the princip le o f n on -in terven tion  in d o m estic  affairs and to the  
contrasting right o f hum anitarian in terven tion , a right to in tervene in the d o m estic  
affairs o f States in su p p ort o f hum an rights.

Titia L oenen 's contribution  exp lores the p o ss ib ilit ie s  and lim its o f the con cep t o f 
indirect d iscrim ination , and the co n d itio n s under w h ich  it can reach m ore structural 
form s o f d iscrim ination  and  h elp  a ch iev e  not just form al, but su b sta n tiv e  equality. To 
w h at exten t is it a v eh ic le  for real change? In d o in g  so  a com p arative  a n a ly sis  o f the  
U n ited  States, South  Africa, C anada, m em bers of the European U n ion  and  A ustralia  
in d ea lin g  w ith  the concept o f ind irect d iscrim in ation  is undertaken . In ad d ition  
sp ecia l a ttention  is paid  to the ju risp ru d en ce o f the D u tch  E qual Treatm ent 
C om m ission , a sem i-judicia l b o d y  that is d ev e lo p in g  quite an im p ressiv e  b o d y  o f  
case law  on this subject, covering  indirect d iscrim ination  on the b a sis  o f sex, race, 
nationality, sexual orientation  and relig ion . The com parative a n a ly sis  h o p es to 
contribute to a better u n d erstan d in g  o f the w a y  the concept w ork s (or fails to w ork) 
in different lega l settin g s and h o w  to im p rove its poten tia l for reach ing  m ore subtle, 
sy stem ic  form s o f d iscrim ination .

C harles C o lq u h ou n  con sid ers the p oten tia l im pact that hum an rights co u ld  have on  
extradition  law, w ith  a particular focu s on  the A ustralian  extradition  regim e. Som e  
foreign jurisd iction s h ave  a lready co n sid ered  the q uestion  w h eth er  the poten tia l 
in frin gem en t o f a p erson 's hum an righ ts in the req u estin g  State can justify  a refusal 
to extradite the person  to that State. N ot on ly  h a v e  leg isla tion  and treaties b een  
drafted  to recogn ise  the hum an  rights o f the person  to be extradited , but courts have  
in v o k ed  external hum an rights norm s to justify  refusing  extradition . T his trend has 
not yet been  fo llo w ed  in A ustralia . T his article ad d resses the p o ss ib ility  that hum an  
rights cou ld  be raised  in A ustralian  extrad ition  proceed ings. Its central th esis is that 
w h ile  hum an  rights cou ld  have a leg itim ate and p o sitiv e  in flu en ce on A ustralian  
extrad ition  law, curial recogn ition  o f hum an  rights sh ou ld  be lim ited  to those cases  
w h ere  there is a real chance that a ser iou s v io la tion  of the p erson 's fundam ental 
hum an  rights w ill occur in the req u estin g  State.

In th is O lym p ic  year Braham  D ab sch eck 's article on sport hu m an  rights and  
industria l relations is esp ecia lly  tim ely. P rofessional team  sports, he argues, h ave
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d e v e lo p e d  a series o f em p lo y m en t rules, w h ich  have sev ere ly  lim ited  the econ om ic  
freedom , and hum an rights o f players. T he major ab u se  o f such rights h ave  been  
ru les w h ich  have d en ied  p layers the ab ility  to seek  em p lo y m en t w ith  alternative  
clubs, once their contract w ith  their 'original' club h as exp ired . P layers have so u g h t  
to restore such rights through the form ation o f p layer a ssoc ia tion s and  actions before  
the courts. This article exam in es the industria l relations d im en sio n s  o f hum an  rights  
in sport b y  m ain ly  focu sin g  on d ev e lo p m en ts  in N orth  A m erica, the U n ited  
K in gd om  and A ustralia. D ec is io n s  of th e courts co n cern in g  forced la b o u r /s la v ery  
and freedom  of m o v e m e n t/c h o ic e  o f em p lo y m en t are an a lysed . T his article argues  
that the courts, in fin d in g  against such ru les on the b asis o f  in d iv id u a listic  (or natural 
rights) in terpretations o f h um an  rights h ave, paradoxically , enhanced  the co llective  
determ ination  of em p lo y m en t con d itio n s and  p rov id ed  a fillip  to p layer associations.

In th e recent d ev e lo p m en ts  section  Joanne K inslor w r ites  on  the nature and  content 
o f A ustra lia 's n on -refou lem en t ob lig a tio n s under art 3 o f  the C on ven tion  A ga in st 
Torture and  co n sid ers w h eth er  A u stra lia  has a d eq u a te ly  p ro v id ed  for th ese  
o b lig a tio n s w ith in  its refu gee program . R eference is m a d e  to the com m u n ication  o f  
the U N  C om m ittee  A gainst Torture (U N C A T ) in Sadiq Shek Elmi v Australia in w h ich  
A ustralia  w a s fou n d  by  U N C A T  to be actin g  in breach o f its art 3 ob liga tion s and the  
author exp lores h o w  such  an o u tcom e m ay be preven ted  in the future. The author  
a g rees w ith  the Senate L egal and C o n stitu tio n a l R eferen ces C o m m ittee  that 
A ustralian  law  sh o u ld  be reform ed so  that it u n eq u iv o ca lly  features A ustralia 's  
C o n v en tio n  A ga in st Torture n o n -refo u lem en t o b lig a tio n s, esp ecia lly  g iv en  the  
a b so lu te  nature of these o b liga tion s and  the grave subject m atter w ith  w h ich  they  
d eal. The author su g g e s ts  that an appropriate m ea n s of incorp oratin g  th ese  
ob lig a tio n s w o u ld  be to create an alternate ground for qualification  o f a protection  
visa , w h ich  is based  u p on  art 3 o f the C on ven tion  A g a in st Torture.

The second  article in the recent d ev e lo p m en ts  section  b y  Em ilia D ella  Torre lo o k s  
critically  at the latest d ev e lo p m en t in the in ternational la w  o f hum an  rights affecting  
w o m en . The O ptional Protocol to  the U n ited  N ation s C o n v en tio n  on the E lim ination  
of A ll Form s o f D iscrim in ation  against W om en (CEDAW ) w a s  op en ed  for signature, 
ratification and accession  in January 2000. This O ptional Protocol conta ins tw o  
com p la in ts procedures. The first is a com m u n ication  procedure a llo w in g  in d iv id u a l 
w o m en , or grou p s of w o m en , to subm it cla im s o f v io la tio n s o f rights under the  
CEDAW  to the U n ited  N a tio n s C om m ittee  on the E lim ination  o f D iscrim ination  
against W om en. The second  is an inquiry  procedure en a b lin g  the C om m ittee  to 
in itiate inqu iries into situations o f grave or sy stem atic  v io la tio n s o f w o m en 's  rights  
u n d er the CEDAW . This O ptional Protocol procedure w ill brin g  the v io la tion  o f the  
rights o f w o m en  u nder the C EDAW  before the w orld . It w ill pu t the rights o f w o m en  
on a sim ilar foo tin g  to the en joym ent o f civ il and politica l rights; the protection  o f the
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right to freedom  from racial discrim ination; and sanctions for v io la tion s to the right 
to freedom  from torture and other cruel, inhum an  or d egrad in g  form s o f treatm ent 
or pun ishm ent. T his O ptional Protocol has yet to enter into force. It rem ains to be  
seen  w h eth er the operation  o f th is O ptional Protocol w ill b ecom e too  narrow ly  
focused  on q u estion s o f g en d er to the exclu sion  o f q u estio n s o f class and cu lture that 
also  im pact on w o m en 's  lives. #
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