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T he H ig h  C o u rt o f  A u stra lia  h a s  re c e n tly  b een  co n fr o n te d  w ith  tw o  c a se s  
in v o lv in g  y o u n g  w o m e n  w ith  d isa b ilitie s  w h o s e  fa m ilies  h a d  so u g h t to  h a v e  th em  
u n d e r g o  s t e r i l is a t io n  for th e  p u r p o s e  o f  m a n a g in g  th e ir  m e n s tr u a t io n  a n d  
p r e v e n tin g  th em  from  b e c o m in g  p reg n a n t.* 1 T he fact th at th ese  ca se s  rea ch ed  th e  
H ig h  C o u rt a n d  r e c e iv e d  so m e  d e g r e e  o f  p u b lic ity  h e lp e d  to  r a ise  p u b lic  
a w a r e n e ss  o f  th e  su b s ta n tiv e  is su e s  at stak e  a n d  o f th e  a b sen ce  o f a c lear  le g a l  
fra m ew o rk  for m a k in g  su c h  d if f ic u lt  d e c is io n s .2 S h o r tly  after the d e c is io n  in  
Marion's Case, th e  th e n  M in ister  for J u stice  a sk ed  th e  F a m ily  L a w  C o u n c il3 to  
rep o r t o n  th e  n e e d  for le g is la t iv e  a m e n d m e n ts  to  r e g u la te  s te r il isa t io n  a n d  
w h eth er  th e se  sh o u ld  b e  u n d erta k en  b y  the C o m m o n w e a lth  a n d /o r  the States; th e  
p r in c ip le s  w h ic h  s h o u ld  g o v e r n  d e c is io n  m a k in g ; w h ic h  b o d y  sh o u ld  m a k e  
d ec is io n s; a n d  th e  p e n a lt ie s  that sh o u ld  b e  im p o se d  in  th e e v e n t  that a ch ild  is  
ster ilised  w ith o u t  th e  au th o risa tio n  req u ired  b y  la w .4 T h is n o te  w il l  b r ie fly  o u tlin e  
the tw o  H ig h  C o u rt d e c is io n s  and  w ill  d is c u ss  so m e  o f  th e  is su e s  c o n s id e r e d  b y  
the F a m ily  L aw  C o u n c il in  a tte m p tin g  to fo rm u la te  a p r o p o sa l for a le g is la t iv e  
fra m ew o rk  w ith in  w h ic h  to reg u la te  ster ilisa tio n  o f y o u n g  p e o p le  in  A u stra lia .5

* Associate Professor of Law, University of New South Wales; Convenor, Medical Powers Committee, 
Family Law Council. I should like to thank Margie Cronin, Margaret Harrison and Jenny Morgan for 
their helpful contributions to this discussion.

1 Secretary, Department of Health and Community Services v JWB and SMB (hereafter Marion's Case) (1992) 
175 CLR 218; P v P (1994) 120 ALR 545. While it is common to refer to the issue as a gender neutral 
children's issue, in fact the overwhelming majority of cases (certainly all those heard by courts to 
date) involve young women. Former Justice Bertha Wilson, of the Supreme Court of Canada, has 
pointed out that: "Particularly when one has regard to the fact that it has been mentally disabled 
women who have been the victims of involuntary obstetrical intervention, the gender dimensions of 
Re Eve ([1986] 2 SCR 388) become painfully evident": The Hon Bertha Wilson 'Women, the Family 
and the Constitutional Protection of Privacy' (1992) 17 Queen's Law journal 5, 17. She went on to note, 
at 18: "Since it is primarily women who carry the burden in our society of child rearing, it would 
likely be a woman and not a man who would be responsible for rearing the child of a woman such 
as Eve."

2 There has also been an extensive academic literature developed around these issues in recent years. 
The Family Law Council's Discussion Paper Sterilisation and Other Medical Procedures on Children 
(October 1993) (hereinafter "FLC,DP") and Report (November 1994) both contain bibliographies .

3 An advisory body, established under s 115 of the Family Law Act 1975 (Cth).
4 Terms of reference provided to the Family Law Council, October 1992, by Senator Tate. These are 

set out in full in FLC,DP at 4 .
5 Sterilisation of adults is dealt with by State and Territory guardianship legislation where applicable. 

For example, the Guardianship Act 1987 (NSW) provides a decision making framework for those 
adults who lack the capacity to make decisions about their own medical treatment. The Family Court 
has no powers in its welfare jurisdiction once children reach 18 years.
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M arion 's Case

F rom  1988 , a n u m b er  o f a p p lic a tio n s  h ad  b e e n  m a d e  to  th e  F a m ily  C ou rt  
s e e k in g  a u th o r isa tio n  for the ster ilisa tio n  o f y o u n g  w o m e n  w ith  d is a b il it ie s .6 In 
th e f ir st  fo u r  c a se s  w h ic h  ca m e b efo re  it, the C ourt h a d  ch a ra cter ised  th e  cen tra l 
is su e  a s b e in g  w h eth er  p aren ts c o u ld  co n sen t on  b eh a lf  o f  th eir  ch ild  w h o  la ck ed  
the c a p a c ity  to  co n sen t to su ch  p ro ced u res, or w h eth er  it w a s  n e cessa ry  to  ob ta in  
a u th o r isa t io n  fro m  an a p p ro p ria te  ex tern a l d e c is io n  m a k er .7 T h ese  a p p lic a tio n s  
w e r e  m a d e  b e fo re  the F am ily  C ourt, co n sid ered  th e a p p ro p r ia te  d e c is io n  m aker  
s in ce  it  h a s  a b ro a d  p arens patriae —  or w elfa re  —  ju r isd ic tio n .8

M a r io n 's  p a ren ts h ad  a sk ed  the F am ily  C ourt o f  A u stra lia  e ith er  to c o n se n t  to  
the c a r r y in g  o u t  o f  a h y ste r e c to m y  on  M arion  (w h o  h a s an  in te lle c tu a l d isa b ility  
an d  su ffer s  fro m  a n u m b er o f m ed ica l co n d itio n s), or to  d ec la re  that it w a s  la w fu l  
for th e m , as M a rio n 's  p a ren ts, to  m a k e that d ec is io n . T he is su e  w e n t  to  th e  F ull 
C o u rt o f  th e  F a m ily  C ou rt9 an d  th en  to the H ig h  C ourt in  Secretary, Department of 
Health and Community Services v JWB and SMB (.Marion's Case), w h e r e  th a t C ou rt 
w a s  c a lle d  u p o n  to  clarify  the b a sis  o f  the F am ily  C ourt's ju r isd ic tio n , as w e l l  as to  
c o n s id er  th e  ro le  o f  parents an d  oth ers in  d ec is io n  m a k in g .10

M a rio n  a n d  her fa m ily  liv e  in  the N orth ern  T erritory a n d  th ere is  n o  T erritory  
la w  w h ic h  d e a ls  w ith  the s ter ilisa tio n  o f ch ildren . T h erefore , the m atter  fe ll to  b e  
d e c id e d  b y  referen ce  to the c o m m o n  la w  a n d /o r  the Family Law Act 1975 (C th).

T h e H ig h  C ou rt d e c id e d  that M arion 's d isa b ilitie s  w e r e  su c h  th at sh e  c o u ld  
n o t g iv e  a v a lid  a n d  e f fe c t iv e  c o n se n t  to  m ed ica l trea tm en t. In m a k in g  th is  
d e c is io n , th e  m ajority  stre ssed , h o w e v e r , that there is  n o  a u to m a tic  p r e su m p tio n  
that a c h ild  w ith  an in te llec tu a l d isa b ility  w ill be in ca p a b le  o f  g iv in g  a v a lid  an d

6 To date, each application to the Family Court of Australia concerning sterilisation has involved a 
young woman: while it is possible that cases involving young men could arise, the currently reality 
is that this is an issue which overwhelmingly concerns women. The cases heard prior to Marion's 
Case are In re a Teenager (1988) 13 Fam LR 85, (1989) FLC 92-006; Re Jane (1988) 12 Fam LR 662, (1989) 
FLC 92-007; Re Elizabeth (1989) 13 Fam LR 47, (1989) FLC 92-023; In Re S (1989) 13 Fam LR 660,
(1990) FLC 92-124. In another case heard by the Family Court of Australia, Gee J had cross-vested 
the jurisdiction under the Children (Care and Protection) Act 1987 (NSW) (Re M (1992) FLC 92-318). 
Since the High Court's decision in Marion, a further application to the Court was rejected in L and GM 
and MM and the Director General of the Department of Family Services and Aboriginal and Islander Affairs 
(Re Sarah) (1993) 17 Fam LR 357, (1994) FLC 92-449. In In Re Marion (No 2) (1994) FLC 92-448, the 
Family Court approved the application for sterilisation in the case which had gone to the High 
Court. And in September 1994, the Family Court dismissed the application in P v P (No 2).

7 In In re a Teenager and In re S, the Court held that parents could consent, while in Re Jane and Re 
Elizabeth, it was held that a court's consent was required.

8 For a detailed discussion of the Family Court's welfare jurisdiction, see J Seymour 'The Role of the 
Family Court of Australia in Child Welfare Matters' (1993) 21 Federal Law Review 1. Seymour also 
points out that the Family Court's jurisdiction over ex-nuptial children may be less extensive than its 
powers over the children of a marriage, given the express terms in which the states which did so 
referred their powers over ex-nuptial children to the Commonwealth: see Seymour, especially at 18- 
19. The recent decision of the High Court in P v P (1994) 120 ALR 545 did not resolve this as the case 
involved a young woman whose parents had been married (though they were now divorced).

9 Re Marion (1990) 14 Fam LR 427.
10 (1992) 175 CLR 218.
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e ffe c tiv e  co n sen t: in s te a d , it  is  a lw a y s  n ecessa ry  to lo o k  at th e  c ir c u m sta n c e s  o f  
ea ch  in d iv id u a l c a se .11

T he m a jo r ity  o f  th e  C o u rt, w h ile  a d o p tin g  th e "G illick"  p r in c ip le  (u n d er  
w h ic h  ch ild ren  w h o  are su ffic ie n tly  m atu re  m a y  m a k e  d e c is io n s  c o n c e r n in g  their  
o w n  m e d ic a l trea tm en t),12 h e ld  that th e  c o m m o n  la w  d o e s  n o t n e c e ssa r ily  a llo w  
p a ren ts  or g u a r d ia n s  to  g iv e  a v a lid  a n d  e ffe c t iv e  c o n se n t  to  cer ta in  m e d ic a l  
p r o c e d u r e s  w h e r e  th e  c h ild  lack s the c a p a c ity  to  d o  s o .13 O n ly  a co u rt h a s  that 
p o w e r  a n d , in  th e  N o r th e r n  T erritory , b ec a u se  th ere  is  n o  T errito ry  le g is la t io n  
sp e c if ic a lly  d e a lin g  w ith  th is  s itu a tio n , the F a m ily  C o u rt h a s ju r isd ic t io n  to  hear  
a p p lica tio n s and , w h e r e  a p p rop ria te , to  au th orise  the p erfo rm a n ce  o f the su rgery .

T he m ajority  ex p la in e d  w h y  it w a s  co n sid ered  n e cessa ry  for an  o u ts id e  b o d y  
(that is , o n e  in d e p e n d e n t o f the p a ren ts and  the ch ild ) to  a u th o r ise  th e  ster ilisa tion . 
S ter ilisa tio n  (in  c o m m o n  w ith  so m e  o th er m ed ica l p ro ced u res) req u ires in v a s iv e , 
irrev ersib le  an d  m ajor su rg ery , an d  is  to  b e  c o n s id ered  a p p ro p r ia te  o n ly  a s a last 
reso rt.14 T he m ajority  d is t in g u ish e d  it from  oth er m ed ica l p r o c e d u r e s , n o tin g  the  
s ig n if ic a n t  r isk  o f  m a k in g  th e w r o n g  d e c is io n , e ith er  as to  a c h ild 's  p r e se n t  or 
fu tu re  c a p a c ity  to  c o n se n t  or a b o u t w h a t are th e b e s t  in te r e sts  o f  a c h ild  w h o  
ca n n o t c o n se n t .15 A  n u m b er  o f factors contribute  to th e  s ig n ifica n t risk  o f a w r o n g  
d e c is io n  b e in g  m a d e . T h ese  in c lu d e 16 the c o m p le x ity  o f  the q u e s t io n  o f co n sen t;  
th e  cen tra l ro le  p la y e d  b y  th e  m e d ic a l p r o fe s s io n  in  m a k in g  d e c is io n s  a b o u t  
ster ilisa tio n  as w e ll  as in  th e  e x e c u tio n  o f the p ro ced u re  itse lf  (a n d  the p o ss ib ility  
o f error); the c la sh  o f  in terests  —  d e c is io n s  in v o lv e  the p o ss ib ly  co n flic tin g , th o u g h  
leg itim a te , in terests  o f  th e ch ild , the p a ren ts, carers an d  other fa m ily  m em b ers; the  
g ra v ity  o f th e  c o n se q u e n c e s  o f  a w r o n g  d ecision ; and  (p erh a p s m o s t  s ig n ifica n tly )  
th e  fa c t th a t s t e r il is a t io n  in te r fe r e s  w ith  a " fu n d a m e n ta l r ig h t  to  p e r so n a l  
in v io la b ility  e x is t in g  in  the c o m m o n  la w " .17

T he C o u rt h e ld  th at in  th e  ca se  o f ch ild ren  w h o  lack  c a p a c ity  to c o n se n t ,  
n eith er  th e  ch ild  n or th e c h ild 's  p a ren ts can  c o n se n t to  a s te r ilisa tio n  p ro ced u re . 
O n ly  a co u rt can  a u th o r ise  it, u n le s s  le g is la tio n  p r o v id e s  o th e r w ise . T he F a m ily

382____________________A u s t r a l i a n  J o u r n a l  o f  H u m a n  R i g h t s

11 Marion's Case, at 239.
12 See the decision of the House of Lords in Gillick v West Norfolk and Wisbech Area Health Authority [1986] 

AC 112. For discussions, see J Morgan 'Controlling Minors' Fertility’ (1986) 12 Monash University Law 
Review 161 and Patrick Parkinson 'Children's Rights and Doctors' Immunities: The Implications of 
the High Court's Decision in Re Marion (1992) 6 Australian Journal of Family Law 101. Parkinson 
suggests (at 102) that Marion endorses "one controversial interpretation of the decision in Gillick .

13 The majority was constituted by Mason CJ, Dawson, Toohey and Gaudron JJ. Brennan, Deane and 
McHugh JJ (on different grounds and in separate judgments) held that in certain circumstances, 
parents could consent to sterilisation procedures. However, Deane and McHugh JJ also endorsed the 
Gillick principle.

14 Marion's Case, at 259.
15 n 14, at 250.
16 n 14, at 250-3.
17 n 14, at 253
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C ou rt o f  A u stra lia  is ab le  to  a u th o r ise  su ch  an op eration , b u t o th er  le g is la t io n  m a y  
g iv e  th a t p o w e r  to o th er  courts a n d  tr ib u n als.18

T h e  o n e  e x c e p t io n  m a d e  b y  th e  H ig h  C o u rt m a jo rity  w a s  th e  c a se  o f  a 
th e r a p e u t ic  p r o c e d u r e  in  w h ic h  s ter ilisa tio n  is an  in c id e n t o f  trea tm en t, a "by
p r o d u c t  o f  su r g e r y  a p p r o p r ia te ly  ca rr ied  o u t to  treat so m e  m a lfu n c t io n  or  
d is e a se " 19 (for ex a m p le , su rg ica l rem o v a l o f the ov a r ies  or tes tes  b e c a u se  o f  can cer  
or s te r ilisa tio n  re su ltin g  from  ch em o th era p y  or rad ioth erap y).

B ren n an , D ea n e  an d  M cH u g h  JJ d issen ted . W h ile  D ea n e a n d  M c H u g h  JJ b o th  
h e ld  th at th ere w ere  c ircu m sta n ces in  w h ic h  p aren ts m ig h t a u th o r ise  s ter ilisa tio n , 
B ren n a n  J r e fu s e d  to  c o u n te n a n c e  th e  p o s s ib il ity  o f a n y  a p p r o v a l o f  a " n on -  
th era p eu tic"  s te r ilisa tio n .20 H e  fo c u se d  o n  the im p o rta n ce  o f  th e  in te g r ity  o f  th e  
p e r so n  a n d  w a s  cr itica l o f th e  in d e te r m in a c y  o f  th e  "best in terests"  or w e lfa r e  
sta n d a rd  b y  re feren ce  to  w h ic h  d e c is io n s  ab ou t ch ild ren  are m a d e  b y  th e  F a m ily  
C ourt. B ren n an  J p o in te d  o u t th at the b est in terests ap p roach  " d e p e n d s  u p o n  th e  
v a lu e  s y s te m  o f  th e  d ec is io n -m a k er"  and  "creates an  u n ex a m in a b le  d isc r e tio n  in  
the r e p o s ito r y  o f the p o w er" .21

[T]he power to authorise sterilisation is so awesome, its exercise is so open to abuse, 
and the consequences of its exercise are generally so irreversible, that guidelines if not 
rules should be prescribed to govern it.22

F o llo w in g  the H ig h  C ou rt's d e c is io n  that it w a s  a p p rop ria te  (a n d  n ecessa ry )  
for th e  F a m ily  C ou rt to  d e term in e  th e  a p p lica tio n , the m atter w e n t  b a ck  to  th at  
C o u rt w h e r e  th e  a p p lic a t io n  w a s  c o n s id e r e d  o n  its  m e r its  a n d  e v e n tu a l ly  
a p p r o v e d .23

18 Notably the Guardianship Act 1987 (NSW) and the Guardianship and Administration Act 1993 (SA). (At 
the time of writing, the latter act, which will replace the Mental Health Act 1976 (SA), has not yet 
been proclaimed). Although the existence of that legislation, and the potential for conflict, was raised 
in the majority judgment, it was not directly addressed until the issue arose in P v P (discussed 
below).

19 Marion's Case, at 250.
20 Brennan J was the only member of the High Court who expressly endorsed the approach taken by 

the Supreme Court of Canada in Re Eve [19861 2 SCR 388, (1986) 31 DLR (4th) 1 where that court 
drew a distinction between therapeutic and non-therapeutic sterilisation. So far as therapeutic 
sterilisations are concerned, he did not consider that the Family Court has jurisdiction. In his view, 
the parens patriae power of a court cannot extend to the authorisation of a procedure which parents 
could not authorise (at 282). "[Njeither the parens patriae jurisdiction nor die "welfare" jurisdiction 
of the Family Court confers on that Court a power to authorise the invasion of a child's personal 
integrity which could not be authorised by its parents or guardians" (at 287).

21 Marion's Case, at 271.
22 n 21, at 272. In In re Jane (1989) FLC 92-007, Nicholson J set out a list of factors which should be 

considered by decision-makers. These included (inter alia): the possibility of the person becoming 
pregnant, potential trauma from pregnancy or sterilisation, the ability to understand reproduction, 
less drastic means of contraception; the person's ability or potential ability to care for a child; a 
demonstration of good faith on the part of those seeking the sterilisation: at 77,252.

23 In re Marion (No 2) (1994) FLC 92-448.
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P v P

T h is c a se , h ea rd  in  e a r ly  1994 an d  d e c id e d  b y  th e  C o u rt in  A p r il 1991, 
sq u a r e ly  a d d r e sse d  the in tera c tio n  o f the F a m ily  C o u rt's  ju r isd ic t io n  u n d e r  the 
Family Law Act and  th e  ju r isd ic tio n  o f an y  State or T erritory  b o d y  g iv e n  a p o w e r  to 
m ak e ste r ilisa tio n  d e c is io n s  a b o u t a "ch ild  o f a m a rriage" . T h e ca se  in v o lv e s  a 
y o u n g  w o m a n , L, w h o s e  p a r e n ts  h a d  b e e n  m a rr ied  a n d  h a d  s u b s e q u e n t ly  
d iv o r c e d .24 T he Guardianship Act 1987 (N S W ) c o n ta in s  a s ta tu to r y  d e c is io n  
m a k in g  s c h e m e  for p e o p le  16 a n d  o v er  u n a b le  to  m a k e  th eir  o w n  d e c is io n s .  
U n d er  s 35, it is  an  o ffe n c e  to p erform  "specia l trea tm en t"  - w h ic h , as d e fin e d  b y  
s 33 , in c lu d e s  s t e r il is a t io n  - o n  a p e r so n  w ith o u t  th e  a u th o r isa t io n  o f  the  
G u a rd ia n sh ip  B oard. U n d er  s 45 o f the Guardianship Act, th e  G u a rd ia n sh ip  Board  
w o u ld  o n ly  h a v e  b e e n  ab le  to au th orise  the su rg ery  if  it w e r e  n ecessa ry  to sa v e  L's 
life  or to p r e v e n t ser io u s  d a m a g e  to her h ea lth  (the sta tu to ry  criteria  u n d er  w h ic h  
" sp ec ia l trea tm en t"  - w h ic h  in c lu d e s  s te r ilisa t io n  - m a y  b e  a u th o r ise d ) . T he  
p ro b lem  ra ised  b y  th e  facts o f  th is ca se  w a s  that th e p u r p o se  o f  the p r o p o se d  
su rg ery  —  "to p r e c lu d e  p r e g n a n c y  and  to p rev en t m en stru a tio n " 25 —  w o u ld  not 
h a v e  fa llen  w ith in  th e N S W  sta tu to ry  criteria.

T he H ig h  C ou rt m ajority  (M ason  CJ, D ea n e , T o o h ey  a n d  G a u d ro n  JJ; M cH u g h  
J co n cu rr in g  in  th e resu lt) re itera ted  its v ie w  from  Marion's Case th at th e  w e lfa re  
ju r isd ic t io n  o f  th e  F a m ily  C o u rt e x te n d s  "in the c a se  o f  an  in c a p a b le  ch ild  o f  a 
m a rr ia g e"  to  th e  a u th o r is a t io n  o f  m e d ic a l tr e a tm e n t , in c lu d in g  p la n n e d  
s te r ilisa t io n , " w h ere  su c h  tr e a tm e n t is  n e c e s s a r y  in  th e  b e s t  in te r e s ts  o f  the  
c h ild " .26 27

T he m ajority  e n d o r se d , as " p la in ly  correct" , th e  p r o p o s it io n  p u t in  Marion's 
Case that

It is clear en o u g h  that a q u estio n  of sterilisation  o f a ch ild  of a m arriage arises ou t o f the  
m arriage re la tio n sh ip  an d  that the ster ilisa tion  o f a ch ild  a r ises from  the c u sto d y  or 
g u ard ian sh ip  o f a ch ild . Therefore, jur isd iction  to au th orise a sterilisa tion  is w ith in  the  
reach o f  p o w er  o f the C om m on w ea lth . . . P

T u rn in g  to  the State le g is la tio n , the m ajority  a lso  h e ld  that the g en era l w e lfa re  
ju r isd ic tio n  u n d er  th e  Family Law Act w a s  n o t in te n d e d  to  b e  su b ject to  ea ch  State  
and  T erritory  la w  c o n ta in in g  p ro h ib itio n s  su ch  as s 35 o f  th e Guardianship Act. If 
th is w e r e  th e in te n tio n , th en  it  w o u ld  b e sp e lle d  o u t, as it is  in  th e  ca se  o f  s 60H ,

24 For this reason, the High Court was not called on to consider the question of what jurisdiction, if any, 
the Family Court could have over ex-nuptial children arising from its welfare power.

25 P v P  (1994) 120 ALR 545 at 553.
26 n 25.
27 n 25, at 554 (quoting Marion's Case at 261). The generally accepted view seems to be that, to the 

extent that the Family Court's jurisdiction flows from its parens patriae, or welfare power, it can apply 
only to children of a marriage since the powers over ex-nuptial children referred by the States under 
the reference of powers in 1987 were specifically limited in the Acts to custody, guardianship, access 
and maintenance. However, this extract from the judgments in both cases suggests the possibility 
that the jurisdiction arises from "custody" independently of welfare. If this is the case, then it would 
also cover ex-nuptial children. On these issues, see the extensive discussion by Seymour n 8.
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d e a lin g  w it h  c h ild r e n  in  th e  care o f  th e S tate . T he m a jo r ity  h e ld  th a t th e  
p r o h ib itio n  in  s 35(1) o f the Guardianship Act is in c o n s is te n t  w ith  th e  Family Lazo 
Act's w e lfa r e  ju r isd ic tio n  and  is, to  that ex ten t, in v a lid  in  so  far as it a p p lie s  to  a 
ch ild  o f  a m a rr ia g e .28

B ren n a n  an d  D a w so n  JJ d is sen ted . B rennan J d id  n o t a g ree  th at th e w e lfa r e  
ju r isd ic tio n  o f  the F am ily  C ourt em p o w e r e d  a ju d g e  o f  that C ourt to  m a k e  an  order  
a u th o r is in g  th e  s te r ilisa t io n  o f  a y o u n g  w o m a n .29 H e  h e ld  th a t th ere  w a s  n o  
in c o n s is te n c y  b e tw e e n  the Family Law Act and  the Guardianship Act. A c c o r d in g  to  
B ren n a n  J, th e  F a m ily  C ou rt h as n o  ju r isd ic t io n  to  a u th o r ise  a n o n -th e r a p e u tic  
ster ilisa tio n . S u ch  a p o w er  c o u ld  n ot arise o u t o f  th e  m arriage r e la t io n sh ip  s in ce  
the p a rties  to  the m arriage ca n n o t au th orise  su ch  a p ro ced u re , n o r  can  a ch ild  w h o  
lack s the ca p a c ity  to co n sen t. E ven  if it co u ld  b e a rg u ed  that su c h  a p ro ced u re  w a s  
for th e  w e lfa r e  o f a ch ild , the o cca sio n  for a u th o r is in g  it arises s im p ly  b e c a u se  th e  
ch ild  ca n n o t c o n se n t and  n o  o n e  e lse  h a s that p o w er . T hat in  it s e lf  d o e s  n o t  arise  
o u t o f  the m arriage re la tio n sh ip , or b eca u se  a ch ild  is  a ch ild  o f a m a rria g e .30

B ren n an  J a lso  e la b o ra ted  u p o n  h is  cr itiq u e  o f  the w e lf a r e /b e s t  in terests  te st  
o u tlin e d  in  Marion's Case.

C ou rts an d  ju d g es , in the ab sen ce of g o v ern in g  lega l p rin cip le  or of g u id e lin e s  m ore  
sp ec ific  than "w elfare" to con tro l the exerc ise  o f su ch  a d a u n tin g  p o w er , can  rely  on ly  
on  the ir id io sy n cra tic  p ercep tio n s of the c ircu m stan ces . . . . W h en  th e sc o p e  o f the  
w elfa re  ju r isd iction  is u n d efin ed  by the F am ily Law A ct, I am  u n ab le  to  co n stru e  the  
bare term  "w elfare"  in  su ch  a w a y  as to  arm  a ju d g e  w ith  p o w e r  to m a k e an  ord er  
au th orisin g  a seriou s and irreversible in vasion  o f personal in tegrity .31

[T]he p o w er  is subject to no rule; it is go v ern ed  only by the ju d g e 's  o p in io n  that it is in  
the ch ild 's  "best interests"  to d o so. . .  . [T]he d iv ers ity  of v a lu e s  and  c ircu m sta n ces  
w h ic h  w o u ld  a ffec t d e c is io n s  to m ake ster ilisa tio n  ord ers p r e c lu d e s  a n y  rea listic  
ex p ecta tio n  that d ec is io n s w o u ld  not be m ade accord in g  to the id iosyn cratic  o p in io n  o f  
the in d iv id u a l ju d ge  32

D a w so n  J to o k  a s im ila r  v ie w  to B ren n an  J o n  th e b rea d th  o f  th e  m a rria g e  
p o w e r  (s 51 (xx)). H e  h e ld  that the m arriage p o w e r  is n o t a p o w e r  to  m a k e  la w s  
w ith  resp ect to  ch ild ren , or the w elfare  o f ch ild ren  gen era lly . H e n o te d  that d e sp ite  
the b rea d th  o f  th e  Family Law Act, "a la w  is  not a la w  w ith  re sp e c t to  m a rria g e  
s im p ly  b e c a u se  it d e a ls  w ith  the w e lfa re  o f  the ch ild  o f  a m a rr ia g e" .33 H e  a lso  
h eld  that a ju r isd ic tio n  to  m a k e  orders for the w e lfa re  o f c h ild ren  is  a ju r isd ic t io n  
that m u s t  b e  ex e r c ise d  in  a cco rd a n ce  w ith  e x is t in g  la w  ( in c lu d in g  p r o h ib it io n s  
su ch  as th o se  co n ta in ed  in  the Guardianship Act 1987 (N S W )).34

28 P v P  (1994) 120 ALR 545 at 558.
29 n 28 at 564.
30 n 28 at 575.
31 n 28 at 564.
32 n 28 at 569.
33 n 28 at 577.
34 McHugh J issued a separate judgment in which he effectively agreed with the majority.
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P v P and the federal system

T h is d e c is io n , w h ic h  a p p lie s  o n ly  to  a "ch ild  o f a m arriage" ,35 w h ile  h o ld in g  
that s 35 o f th e  Guardianship Act is in c o n s is te n t w ith  th e  Family Law Act, d o e s  not 
g o  so  far as to  e x c lu d e  the ju r isd ic t io n  o f  th e  G u a rd ia n sh ip  B oard  a lto g e th e r .36 
W h ere a F a m ily  C o u rt h as ex erc ised  its ju r isd ic t io n  in  an a p p lic a tio n  in v o lv in g  
s te r ilisa tio n , the G u a rd ia n sh ip  Board w o u ld  b e  u n a b le  to  d o  so . H o w e v e r , the  
d e c is io n  d o e s  n o t p rev en t th e  G u a rd ia n sh ip  B oard from  ex e r c is in g  its ju r isd ic tio n  
u n d er  th e  A ct, if  an  a p p lic a tio n  is  m a d e  to  it. A n d , if  the B oard  h a s  h ea rd  an  
a p p lic a tio n  and  it h a s  b een  rejected , th ere w o u ld  b e  n o th in g  to  p r e v e n t a p aren t  
from  m a k in g  an  a p p lica tio n  in  re la tio n  to  th e  sa m e ch ild  (so  lo n g  as her p a ren ts  
h a d  b e e n  m arried ) to  th e F a m ily  C ourt. T he d e c is io n  o f  the H ig h  C ou rt d o e s  n ot 
a p p ea r  to  a ffect th e ju r isd ic t io n  o f th e  N S W  G u a rd ia n sh ip  B oard  in  r e la t io n  to  
c h ild ren  (16 y ea rs  a n d  ov er) w h o s e  p a ren ts h a v e  n o t b e e n  m a rried . Y et, u n le s s  
le g is la t io n  is p a s s e d  b y  the C o m m o n w e a lth , th e se  tw o  b o d ie s  w il l  c o n t in u e  to 
h a v e  a p a ra lle l (a n d  so m e tim e s  o v e r la p p in g ) ju r isd ic tio n  u n d e r  w h ic h  d e c is io n s  
ca n  b e  m a d e  b y  re feren ce  to  q u ite  d if fe r e n t criteria: in  th e  F a m ily  C o u rt, the  
" w e lfa r e  p r in c ip le " , in  a ll it s  u n d e f in e d  b r e a d th ,37 i s  th e  p a r a m o u n t  
co n sid era tio n ; w h erea s  in  th e  State T ribunal, a sta tu to ry  set o f  g u id e lin e s  p r o v id e s  
a d e ta ile d  a n d  r ig o ro u s  th resh o ld  w h ic h  m u s t  b e cro ssed  b e fo r e  an  a p p lic a tio n  
can  b e  a p p ro v ed .

G illick-com petent young w om en and sterilisation

O n e is su e  n o t d irectly  a d d ressed  b y  the H ig h  C ou rt in  e ith er  Marion or P v P is 
the q u e s t io n  o f c o n se n t  to  ster ilisa tio n  o f  y o u n g  w o m e n  (u n d er  18) w h o  d o  n o t  
h a v e  a d isa b ility . T he F a m ily  L aw  C o u n cil's  D isc u s s io n  P ap er38 s u g g e s te d  th at it 
fo l lo w e d  from  the H ig h  C ou rt's d e c is io n  in  Marion th a t e v e n  a G illic k -c o m p e te n t  
c h ild  c o u ld  n o t c o n se n t  to  h er o w n  " n o n -th era p eu tic" 39 s te r ilisa t io n  (n or c o u ld  
her p a r e n ts ) , u n le s s  that p r o c e d u r e  fa lls  w ith in  th e  " b y -p ro d u ct o f  n e c e s s a r y  
su rgery"  (th erap eu tic) ex cep tio n  m arked  o u t b y  the H ig h  C ou rt.40

35 The High Court did not address the issue of what jurisdiction, if any, the Family Court would have 
over ex-nuptial children since the parents in P v P had been married, but see n 27.

36 Contrary to the suggestion by T Carney, D Tait and K Deane in 'Legal Regulation of Sterilisation: 
The Role of Guardianship Tribunals in NSW and Victoria’ (1994) 8 Australian Journal of Family Law 
141.

37 Though, as pointed out by the majority in Marion, confined by the notion of "step of last resort": 
(1992) 175 CLR 218 at 259.

38 FLC,DP at n 2 .
39 While the majority did not adopt the "therapeutic/non-therapeutic distinction" which had informed 

the decision of the Supreme Court of Canada in Re Eve, they did draw a distinction between "by
product" or necessary situations and others (at 250 ). The distinction made in Re Eve was endorsed by 
Brennan J in his dissenting opinion.

40 See the range of views on this canvassed in (1994) 68 Australian Law Journal 222 and (1994) 68 
Australian Law Journal 455.
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T h is  m a tter  w a s  the su b ject o f so m e  c o m m e n t.41 It w a s  s u g g e s te d  that the  
d e c is io n  in  Marion's Case is  a u th o r ity  for th e  p r o p o s it io n  th a t a " G illick -  
c o m p e te n t"  c h ild 42 can  c o n se n t to  her o w n  s te r ilisa tio n  p r o c e d u r e , th a t is , to  a 
su r g ic a l p r o c e d u r e  th a t is in v a s iv e , d a n g e r o u s  (to  th e  e x te n t  th a t it is  m ajor  
su r g e r y  req u ir in g  a g en era l an aesth etic), irreversib le  (m o st s ter ilisa tio n s , so  ca lled , 
are in  fa c t ra d ica l h y ste r e c to m ie s) , a n d  a fu n d a m e n ta l in ter feren ce  w ith  b o d ily  
in te g r ity . I h a v e  e ls e w h e r e  r e sp o n d e d  to  th is  a r g u m e n t ,43 s u g g e s t in g  th a t it 
d e m o n s tr a te s  a fa ilure to  co n tex tu a lise  the so c ia l p ro b lem  at th e cen tre  o f th e  leg a l 
d e b a te  a b o u t s te r ilisa tio n . S ter ilisa tio n  is  a p r o c e d u r e  w h ic h  is  n o to r io u s  for  
h a v in g  b e e n  p er fo rm ed  o n  y o u n g  w o m e n  w ith  d isa b ilit ie s  for v a r io u s  p u r p o se s  
r a n g in g  fro m  th e e u g e n ic 44 to " m en stru a l m a n a g e m e n t" 45 to  th e  p r e v e n tio n  o f  
p r e g n a n c y  (a n d , so m e  w o u ld  s u g g e s t , th e  a v o id a n c e  o f  th e  is s u e  o f  s e x u a l  
a b u se ) .46

T o r a ise  th e  q u e s t io n  o f s te r ilisa tio n  a n d  G illic k -c o m p e te n t  y o u n g  w o m e n  
s u g g e s t s  th a t th ere  is  a rea l is su e  at stake: th a t y o u n g  w o m e n  (u n d e r  18) are 
s e e k in g  to  h a v e  th e m se lv e s  ster ilised  (as a form  o f  b irth  con tro l?). Is th ere  a n y  
e v id e n c e  th a t th is is h a p p en in g ?  S u p p o se  there w ere: w o u ld  a d o c to r  a sk ed  b y  a 
17 y ea r  o ld  w o m a n  to  p erfo rm  a h y ste r e c to m y  for co n tra cep tiv e  p u r p o se s  d o  so  
s o le ly  a t h er  req u est?  If, in  th is  h y p o th e t ic a l in s ta n c e , th e  y o u n g  w o m a n  is

41 See (1994) 68 Australian Law Journal 222. There were two further submissions to the Family Law 
Council that made this point.

42 Referring to the decision of the House of Lords in Gillick v West Norfolk and Wisbech Area Health 
Authority [1986] 1 AC 112.

43 See (1994) 68 Australian Law Journal 455.
44 For a detailed history of the eugenics debate, see J Goldhar 'The Sterilisation of Women with an 

Intellectual Disability' (1991) 10 University of Tasmania Law Review 157. There is a considerable 
literature on this in the US, in part responding to the infamous comment of Holmes J in Buck v Bell: 
"It is better for all the world if instead of waiting to execute degenerate offspring for crime, or to let 
them starve for their imbecility, society can prevent those who are manifestly unfit from continuing 
their kind. ... Three generations of imbecile is enough": 274 US 200 at 207 (1927). For some other 
discussions see, N Cica 'Sterilising the Intellectually Disabled: The Approach of the High Court of 
Australia in Department of Health v JWB and SMB' (1993) 1 Medical Law Review 186, 224-226; H Little 
'Non-Consensual Sterilisation of the Intellectually Disabled in the Australian Context: Potential for 
Human Rights Abuse and the Need for Reform' [1993] Australian Yearbook of International Law 203, 
204; the discussion in R Graycar and J Morgan The Hidden Gender of Law (1990),, 310-312 (particularly 
of the racist underpinnings of some eugenic practices), and see also the discussion by Brennan J in 
Marion's Case at 275.

45 For a detailed discussion of menstrual management issues, see G Carlson et al Menstrual Management 
and Fertility Management for Women who have an Intellectual Disability: An Analysis of Australian Policy, 
Research Project (1992) Commonwealth Department of Health, Housing and Community Services, 
Canberra In her discussion, Hilary Little commented: "It is likely that if menstruation is an 
insurmountable problem for the woman, she will also require help with urinary and faecal control, 
which have stronger implications for personal hygiene than menstruation": Little n 44 ,213.

46 See FLC,DP at 4.35 This issue was also addressed by Brennan J in his judgment in Marion's Case: 
"Those who are charged with responsibility for the care and control of an intellectually disabled 
g ir l. ..  have a duty to ensure that the girl is not sexually exploited or abused.. . .  It is unacceptable 
that an authority be given for the girl's sterilisation in order to lighten the burden of that duty,
much less to allow for its neglect.......  Such a situation bespeaks a failure of care, and sterilisation is
not the remedy for the failure": at 276. A number of commentators have responded to this 
argument; for one example, see Little n 44, 214 who suggests: "[I]t is difficult to see how sterilising a 
woman protects her from sexual abuse. What it protects is society from the burden of caring for a 
child bom as a result, and the abuser from some of the risks of discovery".
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sufficiently mature, then under the Gillick test, she herself may give a valid 
consent. But would a doctor risk criminal or civil liability (since the validity of the 
consent will depend upon the young woman's maturity) . 47  The doctor's 
assessment of her maturity would be fundamental to the lawfulness of the 
procedure since if the doctor gets it wrong and she lacks the requisite capacity, an 
appropriate outside decision maker would be required to consent.48

It is certainly the case that neither M a r io n 's  C ase  (nor the later decision in P v  
P )  provides any real authority on this issue. Nor, for the reasons I have outlined, 
is it likely that any higher court will be called upon to adjudicate on such an issue. 
This is because, in practice, it is only the existence of the disability that leads to a 
consideration of surgical sterilisation. This in turn raises questions about the 
underlying conceptual framework within which decision making about 
sterilisation might be approached. Specifically, is sterilisation, in effect, about 
disability? If so, then it may be that decisions should be made within a 
framework expressly designed to deal with people with disabilities (such as a 
guardianship board) . 49 But if the issue is characterised legally more as a 
children's welfare issue (which is what the High Court has said in M a r io n  and P  v  
P), or as a children's rights issue, then it is perhaps appropriate to confer decision 
making power on a court experienced in deciding issues about children. In any 
event, irrespective of arguments about the reach of the Gillick principle, the 
legislative framework proposed by the Family Law Council (outlined below) 
would clarify this question by making it an offence to sterilise a child under 18 
other than in accordance with the statutory framework proposed. This would 
effectively preclude approval in the case of a person for whom realistic 
alternatives are available.

A H um an Rights A pproach

The debate about sterilisation has attracted considerable attention from those 
involved in human rights issues in Australia. The Human Rights and Equal 
Opportunity Commission has intervened in a number of the cases which have 
gone to the courts, and has also made a detailed submission to the Family Law 
Council's inquiry. Brennan J in both M a r io n ' s  C ase  and in P  v  P  relied on human

47 As the High Court reminded us in Marion's Case, without an appropriate consent, such an 
intervention would be a trespass to the person or assault.

48 I have elsewhere expressed doubts about whether a medical intervention which has no treating or 
therapeutic purpose would ever fall within the so-called Gillick principle which deals with "medical 
or surgical treatment": (1994) 67 Australian Law Journal 455, 456. An interesting illustration of what 1 
would argue is likely to be reluctance on the part of doctors to intervene in such cases is provided in 
Re A, an application for gender reassignment of a 14 year old child where Mushin J noted that the 
surgeon had indicated his/her willingness to undertake the surgical procedure "once we have the 
backing of the Family Court": (1993) 16 Fam LR 715 at 718. In Marion's Case, the High Court 
referred to the decision of Nicholson CJ in Re Jane (1988) 12 Fam LR 662 and in particular noted and 
endorsed his comments about the dangers of delegating decision-making to doctors: Marion's Case at 
243 and 251. Compare the High Court decision in Rogers v Whittaker (1992) 175 CLR 479.

49 As it is in relation to adults in a number of states, under guardianship legislation. The legislation in 
NSW applies to people 16 and over while the SA legislation applies irrespective of age.
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rights discourses in concluding that non-therapeutic sterilisation should never be 
authorised. He said:

H um an dignity requires that the w hole personality be respected: the right to physical 
integrity is a condition of hum an dignity but the gravity of any invasion of physical 
integrity depends on its effect not only on the body but also on the m ind and self- 
perception .5̂

Increasingly, published comments on these issues draw upon human rights 
principles in their discussions. One Australian commentator has examined the 
issue of sterilisation by reference to international human rights instruments and 
concluded that while Australian law "falls short of protecting fully the 
reproductive rights of intellectually disabled people . . . international human 
rights law provides little guidance to domestic legislatures in this area" . 50 51  

Another focus of discussion has been children's rights, and, in particular, the 
significance of Australia's signing of the C o n v e n t io n  on the R ig h ts  o f  the C h i ld .52 It 
has also been suggested that the "language of rights is employed in the literature 
and the cases to support the arguments for and against sterilisation", yet "[i]n the 
case of girls with intellectual disabilities traditional approaches to rights have 
been insufficient to protect the intrinsic right to bodily integrity" . 53 As Jones and 
Marks point out, rights can be very problematic concepts;54 after all, in each of the 
cases, while courts have endorsed a right to bodily integrity, this has not 
prevented them from authorising sterilisations. They support a "dynamic 
development model" which gives pre-eminence to bodily integrity, which, they 
argue, is "the very foundation of all rights". They conclude that "where rights of 
children are taken seriously, sterilisation procedures cannot ever be justified in the 
absence of medical necessity." 55

The Fam ily Law Council's Report

The Council's discussion paper was issued in October 1993, after the decision 
in M a r io n  though before P  v  P. The referral of the latter to the High Court caused 
the Council to delay its final report so as to await the outcome of the High Court's 
decision (delivered in April 1994). The final report, released in November 1994, 
makes the following recommendations:

50 Marion's Case (1992) 175 CLR 218 at 267.
51 H Little n 44,225.
52 See the paper by the Chief Justice of the Family Court, the Hon Alastair Nicholson 'The Medical 

Treatment of Minors and Intellectually Disabled Persons — Convention on the Rights of the Child' 
delivered at the First World Congress on Family Law and Children's Rights (July 1993) and see also 
the comment by R Ludbrook in 'Sterilisation of Intellectually Disabled Young People: Who Decides?’ 
(1994) 19 Alternative Law journal 140.

53 M Jones and LA Basser Marks 'The Dynamic Development Model of the Rights of the Child: A 
Feminist Approach to Rights and Sterilisation' forthcoming in (1994) 2 International Journal of 
Children's Rights. 1.

54 Feminist critiques of rights discourses, and some responses to those critiques are discussed by J 
Morgan in 'Equality Rights in the Australian Context: A Feminist Assessment' in P Alston (ed) 
Towards An Australian Bill of Rights (1994) HREOC Sydney (forthcoming).
M Jones and LA Basser Marks, n 53.55
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• Commonwealth legislation should be enacted making it an offence to 
sterilise a child under 18, otherwise than in accordance with the 
proposed legislation.56

• Any decision authorising the sterilisation of a young woman would 
have to be made by an external decision maker (that is, not the child 
or her parents) in accordance with criteria set out in the Act.

The legislation would contain a detailed set of criteria which decision makers 
would be required to apply to any application made under the Act. This is in 
marked contrast to the current structure of decision making under the F a m ily  L aw  
A c t , under which, subject to the common law notion that sterilisation is a "step of 
last resort", decisions are governed only by the requirement that "the welfare of 
the child [is] the paramount consideration." As to the specific criteria, Council 
proposes a three stage decision-making process. First, the legislation would 
indicate four situations in which sterilisation could never be authorised. These 
are sterilisation for eugenic reasons;57 sterilisation purely for contraceptive 
purposes; sterilisation as a means of masking or avoiding the consequences of 
sexual abuse;58 and sterilisations performed on young women prior to the onset of 
menstruation, based on predictions about future problems that might be 
encountered with menstruation.59 Before an application can be approved, it must 
be shown that the surgery is necessary to save life or to prevent serious damage to 
the person's physical or psychological health.60 In deciding this, the decision 
maker must have regard to whether, where appropriate, the availability of less 
permanent means of contraception has been explored and whether the person is 
able to respond effectively to training in menstrual management. If, after these 
matters have been investigated, a decision maker is inclined to approve the

56 The Council's Medical Powers Committee proposed that this Act be separate from the Family Law Act 
and be called the "Young Persons (Limitation of Sterilisation) Act". However, Council considers it 
more appropriate that the legislation be contained in a separate division of the Family Law Act.

57 The role and history of eugenics in this context is discussed extensively in n44 .
58 This factor was addressed in a 1993 decision of the Family Court in which Warnick J rejected an 

application in L and GM and MM and the Director General, Department of Family Services and Aboriginal 
and Islander Affairs (Re Sarah) (1994) FLC 92-449. In response to a submission that sterilisation might 
well increase the risk of sexual abuse if it were known that Sarah had been sterilised, he said (at 
80,675): "Speculation as to the workings of an abuser's mind may be an especially hazardous 
business, but it does seem reasonable to observe that there is certainly no correlation between 
sterilisation and removal of the risk of abuse, as distinct from one potential consequence” (emphasis in 
the original). In the recent decision in P v P (No 2), the Court noted that, since L lacked capacity to 
consent to sexual intercourse, any act of intercourse would be a sexual assault. Justice Moore 
commented: "What I am asked to do is sanction a sterilisation of this young woman, an act she 
cannot consent to, to obviate one of the possible consequences of such an assault, should it occur" 
(Reasons for Decision, 23 September 1994, at 49).

59 Several of the earlier Family Court decisions approved the performance of sterilisations prior to the 
onset of menstruation. In In re a Teenager, Cook J relied on evidence as to the young woman's phobic 
reaction to blood and stated: "It is obviously a matter of concern that a woman, whether young or 
old, may w ell suffer distinct embarrassment and emotional trauma if, unable to manage 
menstruation, sudden bleeding takes place in a public, or even private situation. Our society is full 
of taboos, and attitudes and perceptions about menstruation is not the least of such taboos": In re A 
Teenager (1989) FLC 92-006, at 77,231.

60 Compare Guardianship Act 1987 (NSW) s.45.
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application, s/he must not do so unless performance of the procedure would be in 
the child's best interests.

Finally, a matter which has been the subject of quite differing views, is the 
forum in which such decisions will be made. On the one hand, the Family Court 
exercises a paren s  pa tr iae  power (the welfare power) and has extensive experience 
in dealing with children's issues, including an emerging jurisdiction dealing with 
medical issues.61 However, the number of such cases is small: the Court's main 
experience to date is in dealing with children in the aftermath of the breakdown of 
their parents' relationship. On the other hand, a number of different guardianship 
boards and tribunals around Australia have developed considerable experience 
and expertise in decision-making in the context of people with disabilities. But 
with the exception of NSW and SA, that jurisdiction has to date been confined to 
adults. While the choice of forum was the subject of a diversity of views in 
Council's committee, the full Council concluded that, in the interests of 
consistency in decision making, the Family Court — a national body — should 
have jurisdiction. In any event, perhaps more important than the decision maker 
is the set of criteria applied in making decisions. While the Family Court has been 
criticised for its apparent too ready agreement to approve applications, 62 it is 
anticipated that the clear articulation of precise decision making criteria would 
enable that Court, as it would any decision maker, to develop a specialist 
jurisprudence, perhaps developed by a specialist division, 63 which recognises the 
important interest in women's bodily integrity which, until now, has been all too 
readily placed below other interests.

61 There have been some applications relating to medical procedures heard by the Court, eg In re A 
(19.93) FLC 92-402 (gender reassignment) and In the Mfltfer of the Child "Michael" (Full Family Court, 
9 March 1994). To date, the number of cases involving procedures other than sterilisation remains 
small. Both for this reason, and because it was considered that sterilisation raised issues quite distinct 
from some of the other procedures (such as the common feature of disability), Council decided that 
no new legislation was needed to respond to other medical procedures which can (at least for the 
present) continue to be governed by the broad welfare/best interests jurisdiction of the Family Law 
Act.

62 See eg the response of the then President of the NSW Guardianship Board, Roger West (in his letter 
to the Sydney Morning Herald, 13 July 1993) to a speech by the Chief Justice of the Family Court, 
Nicholson CJ n 52 .

63 It may be that this could best be achieved by the establishment of a specialist division, or set of 
judges who are specially trained in dealing with these cases and which could work in close liaison 
with the guardianship bodies in the states and territories so as to draw on their established 
experience and expertise.


