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P atric ia  W illia m s, w r it in g  o f  her o w n  ex p e r ie n c e  o f  ra c ism  in  A m er ica , to ld  
th e  fo l lo w in g  story . Just b e fo re  C h ristm as sh e  w e n t  sh o p p in g , a n d  sa w  in  a sh o p  
w in d o w  a sw e a te r  th at sh e  th o u g h t w o u ld  m a k e a g o o d  p r e se n t  for h er m o th er . 
T h ere w e r e  p le n ty  o f cu sto m e r s  in  th e  sh o p , so  sh e  ran g  th e  b u z z e r  to  b e  a llo w e d  
in  to  m a k e  h er  p u rch a se . B u zzers h a v e  b e e n  in s ta lled  in  m a n y  sto res to  a llo w  the  
o w n e r  to  k e e p  o u t  p e tty  cr im in a ls  —  b y  w h ic h  is  m e a n t b la ck  y o u th s  w e a r in g  
sn e a k e r s  an d  h o o d e d  sw ea tsh ir ts . A  se v e n te e n  yea r  o ld  w h ite  y o u th  lo o k e d  her  
u p  a n d  d o w n , m o u th e d  "W e're c lo sed " , th en  b le w  b u b b le  g u m  at her. In the w a k e  
o f h er  o u tr a g e , W illia m s c a m e  to  u n d e r sta n d  th at h er e x c lu s io n  w a s  b a se d  o n  
e x tr e m e  ra c ia l s te r e o ty p in g  —  th at a ll b la ck s  are d a n g e r o u s  c r im in a ls . A n d , 
b e c a u s e  w h it e s  fear for  th e ir  sa fe ty  in  th e  p r e se n c e  o f  b la c k s , it  b e c o m e s  
'r ea so n a b le ' to  en d a n g e r  th e  liv e s  as w e ll  as th e  r ig h ts  o f  b la ck s . T he p r o c e ss  o f  
r e a so n in g  w h ic h  a llo w s  fu n d a m en ta l d isreg a rd  for o th ers , or sp ir it-m u rd er , u se s  
th e w e a p o n  o f  w o r d s  to  d e h u m a n ise  o u ts id e r s .* 1

M ari M a tsu d a , a J a p a n ese -A m er ica n  la w  p ro fe sso r , w r o te  a b o u t a rr iv in g  in  
an  A u str a lia n  c ity  a n d  f in d in g  a p ro lifera tio n  o f p o ste r s  s ta t in g  " A sia n s O u t or 
R acia l W ar" a ff ix e d  to  te le g r a p h  p o le s . W h e n e v e r  sh e  s p o k e  w ith  c le r k s  or  
ta x id r iv ers sh e  u se d  her "best, ed u ca ted  in flection " , b u t d e c id e d  it w a s  safer n o t to  
c o m p la in  w h e n  sh e  w a s  o v erch a rg ed .2

T h e sto r ies  o f  th ese  w o m e n  are n o t u n iq u e . In th eir  e x p e r ie n c e  o f ra c ism , the  
s to r ie s  rea ch  o u t  to  th e  r e a lity  o f m a n y  A u stra lia n s . M u s lim  w o m e n  re c o u n t  
sto r ie s  o f  h a v in g  their hijabs p u lle d  o ff  in  th e  street, b e in g  sp a t  at, a n d  b e in g  the  
su b ject o f  verb a l a b u se . T he National Inquiry into Racist Violence3 rep o rted  th e case  
o f  o n e  e ld e r ly  M elb o u rn e  w o m a n  w h o  w a s  a tta ck ed  b y  an  u n p r o v o k e d  A n g lo -  
A u str a lia n  w o m a n , w h o  r ip p ed  o ff her hijab w h ile  y e ll in g  "G o h o m e  y o u  fu ck in g  
b itch " .4
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1 P Williams 'Spirit-Murdering the Messenger: The Discourse of Fingerpointing as the Law's Response 
to Racism' (1987) 42 U n iv e r s ity  o f  M ia m i Law  R ev iew  127.

2 M Matsuda 'Public Response to Racist Speech: Considering the Victim's Story' (1989) 87 M ich ig a n  L aw  
R e v ie w  2320, at 2320.

3 Human Rights and Equal Opportunity Commission (HREOC) R ep o rt o f  th e N a tio n a l In q u iry  in to  R acist 
V io len ce AGPS 1991 (NIRV).

4 HREOC n 3, 146
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W h en  an  e lec tro n ic  m e d ia  n e w s  u n it  a rr iv ed  at the sc e n e  w h e r e  a m a n  h a d  
g o n e  b erserk  in  a sh o p p in g  m all, sta b b in g  a n d  sh o o tin g  six  p e o p le  at ra n d o m , the  
p o lic e  to ld  rep o r ters  th at "this L eb a n ese  b lo k e  ju st w e n t  b erserk  a n d  k il le d  6 
p eo p le" . T he n e w s  item  that w e n t to air that n ig h t sta ted  th e e th n ic  id e n t ity  o f  the  
a ssa ila n t, w h o  h a d  tak en  h is  o w n  life  at th e  sc e n e  o f th e in c id en t. H e  w a s  n o t  
L eb an ese, b u t th is d id  n ot affect the 'reality ' o f  the stereo ty p in g  o f  L eb a n ese  m e n  as 
m a d  k illers .5

A  ca rto o n  d e p ic t in g  A b o r ig in a l m e n  w h o  w e r e  a p p a ren tly  s to n e d  as a resu lt  
o f s m o k in g  r o lle d  $50 n o te s  w a s  n o t c o n s id e r e d  w o r th y  o f r e p r im a n d  b y  th e  
A u s tr a lia n  P r e ss  C o u n c il .  A r t ic le s  r a c ia l ly  v i l i f y in g  A b o r ig in e s  are n o t  
u n c o m m o n  in  A u str a lia n  p r in t m e d ia , a n d  ra c ist w o r d s  a n d  ra c is t v io le n c e  
d irected  at A b o r ig in e s  is  so  c o n s is te n t a cro ss A u stra lia  th at th e National Inquiry 
Into Racist Violence c o n c lu d e d  th at " the c lim a te  o f  ra c is t  v io le n c e  a g a in s t  
A b o rig in a l p e o p le  p erm ea tes  A u stra lia n  so c ia l life" .6

A  S y d n e y  U n iv e r s ity  n e w sp a p e r , Honi Soit, p u b lish e d  a le tter  c o n ta in in g  
fab rica ted  q u o ta tio n s  from  the Talmud (Jew ish  scr ip tu res) w h ic h  sta ted  th at J ew s  
c o n d o n e  rap e, c h e a tin g  and  v io la tin g  th ree -y ea r -o ld  G en tile  g ir ls. T he ed ito r s  o f  
the p a p er  h a d  n o t ch eck ed  the a u th en tic ity  o f  th e letter b efo re  p u b lica tio n  —  th e y  
th o u g h t  th a t a n t is e m e t is m  an d  h o lo c a u s t  d e n ia l w e r e  a le g it im a te  p a rt o f  
a ca d em ic  d e b a te .7

A  s e v e n  yea r  o ld  P erth  sc h o o lb o y  w a s  fo u n d  b y  tea ch ers c o w e r in g  in  tears  
u n d er  a p o r ta b le  c la ssro o m . O th er s tu d e n ts  rep o r ted  th at h e  sp e n t e v e r y  p la y  
p e r io d  th a t w a y , after h a v in g  b e in g  su b jec ted  to  co n sta n t ta u n ts  for h is  A s ia n  
o r ig in s . T he b o y 's  s e lf-e s te e m  w a s  e x tr e m e ly  lo w  an d  h is  s c h o o l p e r fo r m a n c e  
p o o r. T h is in c id e n t w a s  o n e  o f m a n y  rep o rted  after the reg u la r  a p p ea ra n ce  o f  
in f la m m a to ry  racist p o ster s  aro u n d  P erth  an d  F rem antle. T he p o ster s , p art o f  a 
c a m p a ig n  to  en su r e  a c o n tin u in g  le v e l o f  rac ism  d irec ted  at A s ia n s , " co lo u red s"  
a n d  J ew s, w e r e  p la c e d  in  la rg e  n u m b ers  in  p u b lic  p la c e s , p a r tic u la r ly  a lo n g  
sc h o o l b u s  ro u te s , a n d  w ere  rep la ced  so o n  after b e in g  r e m o v e d .8 T he s ta te m e n ts  
co n ta in ed  in  the p o ster s  in c lu d ed :

Asians Out Or Racial War
700,000 Unemployed 700,000 Asians Why More Asians?
Jews Are Ruining Your Life
No Asians
No Coloureds
White Revolution The Only Solution
Media Cover-Up Holocaust A Lie! Seek The Truth

5 Reported by Steve Mark, then the President of the New South Wales Anti-Discrimination Board, at 
Conference on Legal Strategies for the Implementation of Human Rights, conducted by the Human Rights 
Centre and the Public Interest Advocacy Centre November 1993.

6 J Earle 'Racist Violence: A Plethora of Proposals for Reform' (1991) 62 Reform 97, 98.
7 Reported in Australian Jewish Nezos 3 November 1993, 15.
8 Law Reform Commission of Western Australia (WALRC) Incitement To Racial Hatred (1989) Project No 

86 Issues Paper, ch 1.
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T he L aw  R eform  C o m m iss io n  o f W estern  A u stra lia  w a s  to ld  o f  jo b le ss  y o u n g  
p e o p le  v o ic in g  th e  s lo g a n s  o f  the p o sters  and o f in c id e n ts  o f  v e r b a l a b u se  an d  
p h y s ic a l ly  th r e a te n in g  b e h a v io u r s  w h ic h  w e r e  m o s t  l ik e ly  to  h a v e  b e e n  
e n g e n d e r e d  or em b o ld e n e d  b y  m e ssa g e s  c o n v e y e d  in  the p o ster  c a m p a ig n s .9

T he p r e v a le n c e  in  A u stra lia  o f racism  an d  o th er  e x p r e s s io n s  o f  h a tr e d 10 11 12 13 is  
w e ll  d o c u m e n te d . T he f in d in g s  o f th e Royal Commission into Black Deaths in 
Custody,n  o f H u m a n  R ig h ts  a n d  E qual O p p o r tu n ity  C o m m is s io n 's  National 
Inquiry into Racist Violence, a n d  o f th e  A u str a lia n  L a w  R efo rm  C o m m is s io n 's  
R eport o n  Multiculturalism and the Law12 are w e ll k n o w n . W e are fam iliar , to o , w ith  
e v id e n c e  a b o u t th e ra c ism  o f th e  p o lic e  —  p a rticu la r ly  s in ce  Cop it Sweet13 and  
th r o u g h  in s ta n c e s  o f  u n p r o v o k e d  p o lic e  v io le n c e  d ir e c te d  a t n o n -A n g lo  
A u stra lia n s  su ch  as th o se  recen tly  in v e s tig a te d  b y  the N S W  O m b u d sm a n .14 T he 
fu ll sp ec tru m  o f  rac ist b e h a v io u r  is d irec ted  at A u stra lia n s . A t o n e  e n d  o f  th is  
sca le  is the te llin g  o f racist jo k es —  the sort w h ic h  ste r e o ty p e s  p e o p le  o n  th e b a sis  
o f th e ir  e th n ic ity , a n d  p o r tra y s  a ll m em b ers  o f a p a rticu la r  g r o u p  as "d irty" , 
" stu p id " , " m o n ey -g ra b b in g " , " lazy"  —  in  a n y  o th er  w o r d s  as s im p ly  inferior. 
O ften  th is sort o f  racism  is th o u g h t of as innocent, as private, as trivial. A t th e  other  
ex trem e is  th e p erp etra tio n  o f  actual v io le n c e  - a g a in st p e o p le  or a g a in s t p ro p er ty  
—  w h ic h  is m o tiv a te d  b y  hate. In b e tw e e n  there is  discrimination in  th e  a llo ca tio n  
o f  w o r k , s e r v ic e s , e d u c a t io n a l o p p o r tu n it ie s  e tc , a n d  a ls o  th e  le s s  o b v io u s  
d isc r im in a tio n  su c h  as th at to  w h ic h  m em b ers o f  a sc h o o lb o y s  r u g b y  te a m  w a s  
su b jec ted  w h e n  a lis t  o f  n a m e s  c ircu la ted  to  fin d  b ille ts  a s te r isk e d  a ll th o se  o f  
A b o r ig in a l d e sc e n t  to  cater for the in h eren t racism  o f th o se  w h o  w is h e d  o n ly  to  
b ille t  n o n -A b o r ig in a l A u stra lia n s . T here is a lso  the p ro p a g a tio n  o f  h a tred  —  v ia  
litera ture , d ram a, r e lig io n , p a m p h le ts , or p o litica l ca m p a ig n s  —  a n d  th ere  is  th e  
co n sta n t h a ra ssm en t o f  in d iv id u a ls  —  n a m e  ca llin g , v erb a l a b u se , in t im id a tio n  —  
h a r a ssm e n t th a t re su lts  in  p e o p le  b e in g  afraid  to  le a v e  th e ir  h o m e s , or to  w a lk  
certa in  streets or to ea t in  p articu lar restaurants.

O ver  th e  la s t 20 y ea rs th ere h a v e  b e e n  v a r io u s  p r o p o sa ls  for th e  in tro d u ctio n  
o f la w  to  a d d ress  th e p ro b lem  or racial hatred . W h ile  N e w  S o u th  W a les , W estern  
A u stra lia , Q u e e n s la n d  an d  th e A C T  h a v e  e n a c ted  la w s  w h ic h  d e a l w ith  racia l 
v ilif ica tio n , the o th er States and  T erritories d o  not o ffer the a id  o f  the la w  to  v ic t im s

9 WALRC n 8, 6.
10 The paradigm case for vilification is racist speech, but in NSW at least, legislation also includes 

vilification on the basis of 'ethno-religious7 background, homosexuality and HIV/AIDS status, and 
there is some discussion of including sexual vilification. Some feminists have also suggested that 
pornography is a type of vilification: see eg C MacKinnon 'Pornography as Defamation and 
Discrimination' (1993) 71 Boston Law Review 793, 804.

11 Australia Royal Commission into Black Deaths in Custody (1992) (Conducted by Elliot Johnson) AGPS.
12 Australian Law Reform Commission Multiculturalism and the Law (1992) ALRC 57 AGPS.
13 ABC TV March 1992. See also J Chan 'Final Report to the NSW Police Service: Policing in a 

Multicultural Society — A Study of NSW Police' (August 1992).
14 NSW Office of Ombudsman Report on Allegations of Police Bias Against Asian Students Special Report to 

Parliament (25 June 1993). See also the Ninth Periodic Report to the Committee on the Elimination of 
Racial Discrimination.
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o f r a c is m .15 A t a C o m m o n w e a lth  le v e l , le g is la t io n  w a s  fir st p r o p o s e d  in  th e  
o r ig in a l R acial D isc r im in a t io n  B ill 1973, in  w h ic h  c la u se s  28  a n d  29 crea ted  th e  
o ffe n c e s  o f  'in c ite m e n t to  racia l d ish a r m o n y ' a n d  'd is se m in a tio n  o f  id e a s  b a se d  
on  racia l su p er io r ity  or hatred '. T he first o f  th e se  w a s  o m itte d  fro m  th e  1974 B ill, 
a n d  n e ith e r  c la u s e  w a s  c o n ta in e d  in  th e  1975 B ill w h ic h  b e c a m e  la w . In  
D e c e m b e r  1992 th e  F ed era l G o v e r n m e n t  a g a in  in tr o d u c e d  in to  p a r lia m e n t  
le g is la t io n  to m a k e racia l v il if ic a tio n  u n la w fu l a n d  to  create  a cr im in a l o ffen ce  o f  
in c it in g  racial h atred . T im e w a s  a llo w e d  for p u b lic  c o m m e n t o n  th e  B ill, a n d  th e  
Bill w a s  a llo w e d  to  la p se . In N o v e m b e r  1994, le g is la tio n  to  o u t la w  racia l h a tred  is  
o n ce  a g a in  b efore  P arliam ent.

T h is  p a p e r  w il l  a s s e s s  th e  p r o p o sa l for ra c ia l v i l i f ic a t io n  la w  fro m  th e  
p e r sp e c t iv e  o f th e  v ic t im . T he v ic t im  is  n o t  in te r e s te d  in  a b stra ct th e o r y  n o r  
p h ilo so p h ic a l m e a n d e r in g s . T h e v ic t im  is  n o t  c o n c e r n e d  w ith  a p p lic a tio n s  o f  
n eu tra l p r in c ip le s  n o r  w ith  t im e le ss  n o rm s. T h e v ic t im  b a se s  h er  a n a ly s is  o n  
h a rsh  rea lity : th e  c o n cre te  cu rren t a n d  h is to r ica l e x p e r ie n c e  o f  o p p r e s s io n , th e  
ex c lu s io n , the red u ced  sta tu s, th e effec t o f  n o t b e in g  p e r ce iv ed  as a p e r so n  b u t as a 
d ero g a to r y  s te r e o ty p e .16 From  th e p ersp ec tiv e  o f  v ic t im s  o f ra c ism , la w  m u s t b e  
a sse sse d  o n  its a b ility  to  tack le  th e  p ro b lem . A n d  th e p ro b lem  o f  h a te  sp e e c h  is  a 
v e x e d  o n e . V ic tim s  w a n t  th e  fr e e d o m  to  e x p r e ss  their o w n  id e n t it ie s , a n d  in  
d em o cra tic  m u lticu ltu ra l A u stra lia  th e  p r o te c t io n  o f  b a sic  h u m a n  r ig h ts  su ch  as  
freed o m  o f  sp e e c h  are g rea tly  v a lu e d . P ro p o n en ts  o f  racia l v il if ic a t io n  la w s  are  
fu lly  v e r se d  in  th e  c o m p le x it ie s  o f  th e  h a te -sp e e c h  d ile m m a .17 H o w e v e r , it  is  
a rg u ed  h ere  that b y  fo c u ss in g  o n  th e r ig h ts  a n d  n e e d s  o f v ic t im s , rather th an  o n  
th e  r ig h ts  an d  n e e d s  o f p e r p e tr a to r s ,18 a r e so lu tio n  is  p o s s ib le . T h is a n a ly s is  
d em o n stra te s  that racia l v ilif ica tio n  la w s  are n o t o n ly  leg itim a te  b u t are n ecessa ry .

Constitutional Complications

In A u stra lia  th e d eb a te  is n o t a u to m a tica lly  an d  u n n a tu ra lly  sk e w e d  in  fa v o u r  
o f th e  p erp etra to r  b y  a fo rm a l B ill o f R igh ts . W e h a v e  n o  h is to r y  o f  r u g g e d  
in d iv id u a lism ; w e  h a v e  n o  il lu s io n s  as a so c ie ty  that g o v e r n m e n t  is  a n eu tra l 
u m p ir e  o f  a le v e l p la y in g  fie ld . W e h a v e  a lw a y s  a c c e p te d  th e  im p o r ta n c e  o f  
g o v e r n m e n t in te r v e n tio n  —  in  p r o v is io n  o f  se r v ic e s  a n d  in  th e  le a d e r sh ip  o n  
m o ra ls . A n y  A u stra lia n  c o m m itm e n t to  th e  p r in c ip le  o f fr e e d o m  o f  sp e e c h  h a s  
a lw a y s  b een  c o n d it io n a l u p o n  the accep tan ce  o f th e r e g u la tio n  o f  a w id e  ran ge  o f  
a c tiv it ie s  —  from  a d v e r tis in g , to  s e d it io n  or d e fa m a tio n . T h is is n o t to  sa y  th at 
freed o m  o f  sp e e c h  an d  rep resen ta tiv e  d em o cra cy  are n o t cen tra l v a lu e s . R ather,

15 Anti-Discrimination Act 1977 (NSW); Criminal Code (WA); Anti-Discrimination Act 1992 (Qld); Anti- 
Discrimination Act 1991 (ACT).

16 See M Mastuda n 2; A Freeman 'Anti-Discrimination Law: The View from 1989' in D Kairys (ed) The 
Politics of Law (1982) Pantheon Books.

17 T Massaro 'The Hate Speech Dilemma' (1991) 32 William and Mary Law Review 211; cf R Dworkin 
'The Coming Battles over Free Speech' New York Review of Books (11 June 1992), 56.

18 See R Delgado 'The Imperial Scholar' (1984) 132 University of Pennsylvania Law Review 561, 570-571 
on the dangers inherent in adopting a perpetrator perspective.
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th at fr e e d o m  o f  sp e e c h  is  n o t th o u g h t o f as a b so lu te , a n d  w il l  n o t b e  e x te n d e d  to  
e n c o m p a ss  u n a ccep ta b le  in cu rsio n s o n  other r ig h ts .19

H o w e v e r , the H ig h  C ourt h as ch a n g ed  the nature o f  th e d eb a te  in  so m e  recent 
ca ses  w h e r e  it h a s fo u n d  an  im p lie d  gu aran tee o f freed o m  o f  p o litica l sp e e c h  and  
c o m m u n ic a tio n  in  th e  C o n stitu tio n .20 T he q u e st io n  th at th erefo re  r e m a in s  to  b e  
a d d r e sse d  is  w h e th e r  the im p lied  freed o m  in  the C o n stitu tio n  w ill  b e  in terp reted  
to  p r o te c t v ic t im s  o f  hatred  or w h e th e r  it w ill  be u se d  to  in v a lid a te  la w s  w h ic h  
o u tla w  racist sp eech . W h en  th e  H ig h  C ou rt is ca lled  u p o n  to  a d ju d ica te  o n  the  
q u e s t io n  o f  co n st itu tio n a l le g a lity  o f racial v ilif ica tio n  la w , as there is  n o  d o u b t it 
w ill  b e  so  c a lle d , it  sh o u ld  take th e  o p p o r tu n ity  to  d e v e lo p  an  A u str a lia n  free  
sp e e c h  d o ctr in e , an d  n ot be co n stra in ed  b y  First A m e n d m e n t ju r isp ru d en ce .21 T he  
C ou rt is  free  to  res ist the p itfa lls  o f  the (f la w ed ) libera l c o n c e p tio n  o f  fr e e d o m  o f  
sp e e c h , for th e  b a sis  o f  the co n stitu tio n a l im p lica tio n  is th e  d o ctr in e  o f  A u stra lia n  
rep resen ta tiv e  d em o cra cy  as en sh r in ed  in  the C o m m o n w e a lth  C o n stitu tio n .22 It is 
e n tir e ly  c o n s is te n t  w ith  th e fea tu res o f A u stra lia n  rep r e se n ta tiv e  d e m o c r a c y  to  
o u tla w  racia l h atred . U p h o ld in g  racial v ilif ica tio n  la w s  is  a lso  e n tir e ly  c o n s is te n t  
w ith  th e  r ea so n in g  o f the H ig h  C ourt in  the free sp eech  cases.

It se e m s racist sp eech  w o u ld  m o st lik e ly  b e e n c o m p a sse d  u n d er  the u m b rella  
o f  fr e e d o m  o f  co m m u n ica tio n  23 M a so n  CJ, T o o h ey , G a u d ro n  an d  D ea n e  JJ a d o p t

19 H Wright analyses Australian reports concerning racism and racist speech and concludes that they all 
reflect the belief that freedom of speech is "just one of the values the law protects in a democratic 
society": per ALRC Multiculturalism and the Law n 19, para 7.44. He argues that the NSW reports 
indicate an even greater lack of concern for freedom of speech than the Commonwealth reports. 
'Anti-Vilification Laws and Freedom of Speech in Austalia: Legislation of Political Correctness?' 
(1994) Political Science Honours Thesis.

20 Nationwide News Pty Ltd v Wills (1992) 108 ALR 68; 177 CLR 1 (Nationwide); Australian Capital 
Television Pty Ltd v Commonwealth (1992) 177 CLR 106 (ACTV); Stephens v West Australian Newspapers 
Ltd (unreported, High Court, 12 October 1994; FC 94/040) (Stephens); Theophanous v The Herald & 
Weekly Times (unreported, High Court, 12 October 1994), (Theophanous); Cunliffe v Commonwealth 
(unreported, High Court, 12 October 1994, FC 94/039 (Cunliffe).

21 Most members of the High Court go to great lengths to distinguish the emerging Australian doctrine 
of freedom of political communication and discussion from rights to freedom of speech contained in 
the US and other Bills of Rights: in particular see Theophanous Mason CJ, Toohey & Gaudron JJ at 9; 
Brennan at 31, 43-46; Dawson at 72. Only Deane J appears to embrace foundational US political 
theory: see 63.

22 According to Brennan J, "where a representative democracy is constitutionally entrenched, it carries 
with it those legal incidents which are essential to the effective maintenance of that form of 
government. Once it is recognised that a representative democracy is constitutionally prescribed, 
the freedom of discussion which is essential to sustain it is as firmly entrenched in the Constitution as 
the system of government which the Constitution expressly ordains": Nationwide at 705. There is 
some disagreement between members of the High Court as to which legal ingredients are essential to 
the effective maintenance of representative democracy. It is accepted by the Court that direct 
regulation of speech which involves information, ideas or argument about government during an 
electoral period falls foul of the constitutional guarantee: ACTV. In two further decisions in which 
the High Court split 4 /3 , the constitutional implication of freedom of political communication and 
discussion was found to extend to insulate from actions for those who criticise politicians during 
election campaigns and those who criticise high level political figures with respect to their fitness for 
office: see Theophanous and Nationwide. A different majority (again 4 /3) did not accept that the 
constitutional implication of freedom of political communication and discussion could be used to 
invalidate a law which restricted the advice of lawyers to would-be immigrants: Cunliffe.

23 There are a number of different formulations of the implied guarantee (which will be used 
interchangeably here): Mason CJ referred to "freedom of communication, at least in relation to public
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a v e r y  broad  d e f in it io n  o f  th e  c o n stitu tio n a l g u a ra n tee . M a so n  CJ, T o o h e y  an d  
G a u d ro n  JJ take p o litica l d is c u ss io n  to  in c lu d e  d is c u ss io n  o f the c o n d u c t, p o lic ie s  
or fitn ess  for o ffice  o f  g o v e r n m e n t, p o litica l p arties, p u b lic  b o d ie s , p u b lic  o fficers  
an d  th o se  se e k in g  p u b lic  office; an d  d isc u ss io n  o f the p o lit ica l v ie w s  and  p u b lic  
co n d u c t o f  p erso n s  w h o  are e n g a g e d  in  a c tiv itie s  that h a v e  b e c o m e  th e  su b ject o f  
p o litica l d eb a te  su ch  as trade u n io n  lea d ers , A b o r ig in a l p o litica l lea d ers , p o litica l 
a n d  eco n o m ic  co m m en ta to rs. T he c o n cep t ex ten d s to  "public affairs"  —  " w h at an  
in te llig e n t c it iz en  sh o u ld  th in k  ab ou t" .* 24 Justice D ean e takes freed o m  o f p o litica l 
c o m m u n ic a tio n  an d  d is c u s s io n  to  e x te n d  to "all p o lit ica l m a tters" .25 T he oth er  
Ju stices a d o p t m u c h  n a rro w er v ie w s  w h ic h  m a y  n o t e x ten d  to rac ist sp e e c h ,26 so  
th e q u est io n  o f w h o  b e c o m e s  the n ex t C h ie f Justice a n d  w h o  is a p p o in te d  to  the  
B en ch  co u ld  b e  o f s ig n ifica n ce  here.

Each o f th e  H ig h  C o u rt Ju stices a ccep ts  that the r ig h t to  fr e e d o m  o f p o litica l 
c o m m u n ic a tio n  a n d  d is c u s s io n  is  n o t  a b so lu te .27 H o w e v e r , for a la w  d irec t ly  
reg u la tin g  p o litica l sp e e c h  to  b e  u p h e ld  as a v a lid  ex erc ise  o f  le g is la t iv e  p o w e r , a 
h ig h  sta n d a rd  o f  ju s tif ic a tio n  is  r eq u ired .28 In su ch  c a ses , th e  ju s tif ic a tio n  w ill  
n e e d  to  be c o m p e llin g ,29 for "in the area of p u b lic  affairs and  p o lit ic a l d is c u ss io n , 
restriction s o f th e re le v a n t k in d  w ill o rd in a rily  a m o u n t to  an u n a ccep ta b le  form  o f  
p o lit ic a l c e n so r sh ip " .30 It w ill  n o t b e  ju stif ied  " u n less it can  c lea r ly  b e  se e n  to  b e  
se r v in g  so m e  o v err id in g  and  im p o rta n t p u b lic  in terest" .31

Justice D ea n e  su m m e d  u p  the p osition :

[I]n a case where what is involved is a general prohibition or regulation of a particular 
kind of communication or discussion as such or where there is a likelihood that a 
prohibition or regulation of a particular kind of communication or discussion will 
involve a significant curtailment of the freedom of political communication and 
discussion . . . [then] reconciliation with the constitutional implication will be more

affairs & political discussion": ACTV  at 138; Brennan J referred to "freedom of discussion of political 
& economic matters": A C TV  at 149 and "freedom to discuss governments and governmental 
institutions and political matters": Nationwide at 51; Gaudron J spoke of "freedom of political 
discourse": A C TV  at 214; McHugh J envisaged it as "freedom of participation, association and 
communication relation to federal elections": ACTV at 227; Deane and Toohey JJ referred to "freedom 
of communication of information and opinions about matters relating to the government of the 
Commonwealth": Nationwide at 73 and the freedom "extends to all political matters, including 
matters relating to other levels of government": ACTV (1992) 177 CLR at 169.

24 Theophanous at 8.
25 Theophanous at 49-50.
26 Dawson J is very clear that all the Constitution guarantees is a minimal requirement of 

representative government which does not extend to freedom of speech or freedom of 
communication: see Theophanous at 74. McHugh J adopts a similar position, arguing that 
representative government is not part of the Constitution independent of the text, and it is wrong to 
invalidate laws on the basis of a constitutional immunity: Theophanous at 78-9. Brennan J accepts the 
constitutional implication but insists that as it is not a personal right its scope is limited: Theophanous 
at 33.

27 See Theophanous per Mason CJ, Toohey and Gaudron JJ at 17; Cunliffe per Mason CJ at 13; Cunliffe
per Dawson J at 78; Cunliffe per Toohey J at 96; Theophanous per Brennan J at 33.

28 See eg Cunliffe per Mason CJ at 13; Cunliffe per Gaudron J at 102; Cunliffe per Deane J at 51.
29 Cunliffe per Gaudron J at 102; Cunliffe per Mason CJ at 13.
30 ACTV per Mason CJ at 143.
31 Cunliffe per Gaudron J at 102.
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difficult. That is also the case where the impugned law prohibits or controls a 
particular class or type of political communication or discussion which is either 
inherently political in its nature or is a necessary ingredient of effective political 
communication and discussion. In those cases, the law will be consistent with the 
implication only if its curtailment of the freedom of political communication and 
discussion can, according to the standards of our society, be justified in the public 
interest for one or other of the possible reasons identified . . .  in N a t i o n w i d e  N e w s .  . . . 

Those possible reasons are that the curtailment is conducive to the overall availability 
of the effective means of political communication and discussion in a democratic 
society or that curtailment does not go beyond what is necessary either for the 
protection or vindication of the legitimate claims of individuals to live peacefully and 
with dignity in such a society.32

W h ile  g e n e r a lly  sp ea k in g  " p a ra m o u n t w e ig h t  w o u ld  b e  g iv e n  to  th e  p u b lic  
in terest in  freed o m  o f  co m m u n ica tio n " ,33 it is n o n e th e le ss  p o ss ib le  to  ju s tify  su ch  
a la w  b y  b a la n c in g  th e  in terest that is  b e in g  p rotected  a g a in st th e c o n st itu t io n a l  
im p lic a tio n  o f fr e e d o m  o f p o lit ica l c o m m u n ica tio n  an d  d is c u ss io n . A  ra n g e  o f  
d ifferen t is su e s  are p la ced  in  the b alan ce b y  d ifferen t ju d g es  (and  w e  m u s t  bear in  
m in d  th at D a w s o n  a n d  M c H u g h  JJ c o n s id er  th is b a la n c in g  o u t o f  o rd er  as the  
lim ita tio n  o n  freed o m  o f sp e e c h  d o e s  n o t ex ten d  b e y o n d  a m in im a l p ro tec t io n  o f  
rep resen ta tiv e  g o v ern m en t). W hat n e e d s  to  be esta b lish ed  is that racia l v ilif ica tio n  
la w  se r v e s  an  o v err id in g  and im p o rta n t p u b lic  in te r e s t34 T here m u s t  b e  su ffic ien t  
e v id e n c e  that th e cu rta ilm en t o f  racist sp eech  is n ecessa ry  b o th  for th e p ro tec t io n  
or v in d ic a tio n  o f  the leg itim a te  c la im s o f in d iv id u a ls  to l iv e  p e a c e fu lly  a n d  w ith  
d ig n ity  in  su c h  a s o c ie ty ,35 a n d  racia l v il if ic a t io n  la w s  m u s t  b e  s h o w n  to  b e  
c o n d u c iv e  to  " the o v e r a ll a v a ila b il ity  o f  th e  e f f e c t iv e  m e a n s  o f  p o li t ic a l  
c o m m u n ic a t io n  a n d  d is c u s s io n  in  a d e m o c r a t ic  s o c ie ty " .36 A  la w  w h ic h  is  
u p h e ld  m u s t b e  p ro p o rtio n a te  to the leg it im a te  en d  it se rv es  —  so  la w s  d e a lin g  
w ith  racia l h atred  m u st b e rea so n a b le  in  the sen se  that th e y  a p p ro p r ia te ly  ad d ress  
the p ro b lem  o f racism  (a d d ress in g  the p ro b lem  is required  for th e  " p reservation  or 
m a in te n a n c e  o f an o rd ered  so c ie ty  u n d er  a sy s te m  o f r e p resen ta tiv e  d em o c r a c y  
a n d  g o v e r n m e n t" ) .37 D e m o n str a t in g  th at o u tla w in g  racist s p e e c h  is  ju s tif ie d  
" accord in g  to the stan d ard s o f o u r  soc iety" 38 is the p u rp o se  o f th is e ssa y .

32 Cunliffe per Deane J at 51. See also Cunliffe per Toohey J at 61-62: "Such a curtailment of the 
freedom of political communication and discussion is consistent with the implication only to the 
extent to which it can, according to the standards of our society, be justified in the public interest 
either for the reason that it is conducive to the overall availability of die effective means of political 
communication and discussion in a democratic society [see eg Miller v TCN Channel 9 Pty Ltd (1986) 
161 556 at 567, 591, 597-598, 629-630; Red Lion Broadcasting Co v FCC (1969) 395 US 367 at 375-377] or 
it does not go beyond what is necessary either for the preservation of an ordered society or for the 
protection or vindication of legitimate claims of individuals to live peacefully and with dignity in 
such a society."

33 ACTV  per Mason CJ at 143.
34 Cuncliffe per Gaudron J at 102. Deane J characterises this as a law which is "necessary" in the sense 

of their addressing an existing and pressing social need.
35 Cuncliffe per Gaudron J at 102.
36 Cunliffe per Deane J at 51.
37 Cunliffe per Mason CJ at 13. Toohey J commented that "[proportionality is concerned, not with 

absolutes, but with the reasonableness of the balance struck by the legislation". Cunliffe at 96. 
Justice Gaudron held in Cunliffe (at 102) that even if there were strong grounds for promoting 
legislation interfering with freedom of speech, the law would be invalid if the public interest could 
be served by less drastic measures. Another method of establishing that proposed law is
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B ey o n d  a ll e ls e , the H ig h  C ourt's a n a ly s is  o f the co n stitu tio n a l im p lic a tio n  o f  
freed o m  o f  p o lit ic a l c o m m u n ic a tio n  an d  d is c u ss io n  m a k es o n e  th in g  clear. T h at 
is that "[t]he p u b lic  in terest to  b e  serv ed  [by im p ly in g  a r igh t to  freed o m  o f sp eech ]  
d o e s  n o t w a rra n t p r o te c t in g  s ta te m e n ts  m a d e  ir r e sp o n s ib ly " .38 39 T h ere ca n  b e  
n o th in g  r e sp o n s ib le  a b o u t th e  e x p r e ss io n  o f racist id e a s  or id e o lo g y . W h a tev er  
im p a ct th e  c u r ta ilm e n t o f sp e e c h  m a y  h a v e  o n  th e  p erp etra tor  o f ra c ist v ie w s ,  a 
so c ie ty  w h ic h  a cts  r e s p o n s ib ly  w il l  n o t  p erm it th e  d ig n ity  a n d  in te g r ity  o f  
m in o r ity  g ro u p s  a n d  in d iv id u a ls  to  b e  u n d erm in ed .

A Victim's Perspective on Hatred

In ord er to  u n d ersta n d  th e  ex ten t o f  the irre sp o n sib ility  o f  le a v in g  racists free  
to  p ro p a g a te  h a tred , w e  m u s t  co m e to  a p p recia te  the p o s it io n  o f th o se  w h o  are  
ta r g e te d  b y  ra c ia l v il if ic a t io n . M o re  th a n  a n y th in g  e ls e , m e m b e r s  o f  e th n ic  
m in o r i t i e s 40 w a n t  to  lo s e  th e ir  s ta tu s  as v ic t im s . V ic tim s  w is h  to  s to p  b e in g  
ta rg eted , in  o rd er  to  g e t o n  w ith  liv in g  their lives; th ey  w a n t to  p a rtic ip a te  fu lly  in  
so c ie ty  as p e o p le  rather th an  as racial s tereo ty p es; th ey  w a n t so c ie ty  to  sto p  b e in g  
c o lo u r -b lin d , a n d  to  start b e in g  c o lo u r  sen s it iv e . M em b ers o f g r o u p s  w h ic h  are  
subject to  h a tred  m e r e ly  w a n t  for th e m se lv e s  and  their ch ild ren  ex a c tly  w h a t  a ll 
o th er  m em b ers  o f  so c ie ty  d e s ir e  —  a sa fe  e n v ir o n m e n t in  w h ic h  th e y  a n d  th e ir  
ch ild ren  are ab le  to  liv e  free from  fear o f  v io len ce  or in tim id a tio n . T h is w ill  o n ly  b e  
p o s s ib le  o n c e  th e  h a rm  o f  ra c ism  is  a c c e p te d , a n d  th e e x p r e s s io n  o f  h a tr e d  
d e le g it im ise d .

T h o se  w h o  w o u ld  o th e r w ise  b e  'v ic tim s' n e e d  to k n o w  that th e y  are v a lu e d  
an d  r esp ec ted  m em b ers  o f th e  A u stra lia n  co m m u n ity , an d  th at the sta te  d o e s  n o t  
en d o rse  th e ra c ism  o f their a ssa ilan ts. M in ority  g ro u p s w h o  are su b jected  to  racial 
h atred  w a n t p u b lic  r e c o g n it io n  o f their p a in  and  w a n t an  u n d e r s ta n d in g  b y  th e  
rest o f th e  c o m m u n ity  th at co m p la in ts  ab ou t racial v ilif ica tio n  are n o t trivial.

T h o se  w h o  are n o t v ic t im s , a n d  e v e n  th o se  w h o  b e lie v e  th e m s e lv e s  to  b e  
'in n o cen t p erp etra to rs', w ill h a v e  to  m a k e  so m e  b a sic  ch a n g es . F irst, th e y  m u s t

proportionate to the legitimate purpose of dealing with racist speech is to argue by analogy with 
existing law. Justices Deane and Toohey argue that if "a law prohibiting conduct that has 
traditionally been seen as criminal (eg conspiring to commit, or inciting or procuring the commission 
of, a serious crime) [then] will readily be seen not to infringe an implication of freedom of political 
discussion notwithstanding that its effect may be to prohibit a class of communications regardless of 
whether they do or do not relate to political matters": Nationwide at 77; see also a similar statement in 
ACTV  at 169. It would seem that the treatment of racist speech as criminal (in other jurisdictions 
including Australian jurisdictions) could provide evidence of the appropriateness of the introduction 
of such law. Similarly, Brennan J considers censorship in wartime, the law of treason and the law of 
sedition to be examples of means appropriate to achieving a legitimate purpose: Theophanous at 33. 
It is hard to imagine that these laws could not offend the constitutional implication if there was any 
possibility that racial vilification laws could.

38 Cunliffe per Deane J at 51.
39 Theophanous per Mason CJ Toohey and Gaudron JJ at 12.
40 I use this term very loosely to include Aborigines, people of non-English speaking backgrounds, 

Jews, Muslims and others identified by the racist as belonging to such a group, whether or not the 
victim claims membership of the group.
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r e c o g n ise  th a t w h a t  w e  are d e a lin g  w ith  is  n o t ju st 'w o r d s '. S e c o n d ly , so c ie ty  
m u st b e  p r e p a r e d  to  d isreg a rd  th e c o u n ter - in tu itiv e  b e lie f  ta u g h t to  u s  b y  ou r  
p a ren ts , th a t 's tick s a n d  sto n es  m a y  break m y  b o n es , b u t  n a m es  w il l  n e v e r  hu rt  
m e.' W e w e r e  to ld  th is  to  h e lp  u s  be stron g  in  th e face o f  sc h o o l ya rd  ta u n ts , b y  
d is g u is in g  th e  p a in . B ut the p a in  d id n 't g o  a w a y  a n d  it  d o e sn 't  for v ic t im s  o f  
ra cism  w h o  are o fte n  c o n fro n ted  w ith  racial s lu rs  a n d  in s u lts  o n  a d a ily  b a sis . 
T h ird ly , it m u s t  b e  a c k n o w le d g e d  that th is p a in  is  ser io u s  a n d  c a u se s  s ig n ific a n t  
harm  to  b o th  th e  in d iv id u a l a n d  the g ro u p  to  w h ic h  th e y  b e lo n g . It m u s t  b e  
u n d e r s to o d  th a t ra c ism  s i le n c e s  the sp e e c h  o f  v ic t im s  a n d  th at v ic t im  g r o u p s  
in e v ita b ly  b e c o m e  su b o rd in a ted  an d  d ev a lu ed  m em b ers o f  our co m m u n ity .

It's Only Words

L et u s  b e g in  w ith  w o r d s , w h ic h  can n ever b e  'o n ly  w o r d s ', for w o r d s  are n ev er  
sp o k e n  in  iso la tio n . E x p ressio n s o f hatred , racial tau n ts a n d  racist jo k es g o  h a n d  
in  h a n d  w ith  o th er  d isc r im in a to r y  to o ls  to  k e e p  v ic t im s  in  in fer io r  p o s it io n s .  
R acia l v i l i f ic a t io n  in v o lv e s  a r itu a l a sser tio n  o f  su p e r io r ity , c o u p le d  w ith  an  
arrogan t co m fo r t in  th e  oth er's in fer io r ity .41 W h en  w o r d s  are sp o k e n  th e y  im p art  
m e a n in g s  w e l l  b e y o n d  th e  co n jo in in g  o f sy lla b le s .42 W o rd s take th e ir  m e a n in g  
from  h is to r y  an d  co n tex t, so  that w h e n  a Jew  is d en ied  a ccess  b eca u se  th ere  is  'no  
en try ', it is  q u ite  d ifferen t from  th e d en ia l d u e  to a p ro c la m a tio n  o f 'no  Jew s'. T he  
National Inquiry Into Racist Violence rep o rted  that racist g ra ffiti w a s  sp e c if ic a lly  
d e s ig n e d  to  m a x im is e  th e  p o te n t ia l p sy c h o lo g ic a l im p a c t  o n  th e  o w n e r  or  
o ccu p ier  o f  the p ro p er ty  or th o se  w h o  see  it. T he u se  o f  a Star o f D a v id  an d  th e  
w o r d  'J u d en ' o n  b u s in e s s e s  o w n e d  b y  J ew ish  p e o p le  is  c le a r ly  in t e n d e d  to  
e n g e n d e r  th e  fear o f  th e  N a z i h o lo ca u st; the d a u b in g  o f  a w a ll  w ith  th e  w o r d s  
'N eck la ce  a N ig g e r ' is  sim ila r ly  in ten d ed  to m a x im ise  th e th rea ten in g  e ffec t o f  the  
w o r d s .43

T he e ffec t o f  p re ten d in g  all w o r d s  are o n ly  w o rd s is  that the reaction  o f  hu rt or 
fear h a s  th en  to  b e in terp reted  as the fau lt o f the target g ro u p s  —  w h o  sh o u ld n 't  
b e so  se n s it iv e ; w h o  sh o u ld  learn  to take it like  m en  [W h ite  A n g lo  m e n , th at is]. 
A lte r n a t iv e ly , if  c o n se q u e n c e s  fo llo w  from  the ex p r e ss io n s  o f  rac ism , it  b e c o m e s  
le g it im a te  to  b la m e  the v ictim : " you  sh o u ld n 't  w a lk  d o w n  th at street —  y o u  are 
a sk in g  for trou b le"  44 P reten d in g  that all w o rd s are o n ly  w o r d s  d e n ie s  th e  v ic t im  
th e r e a lity  o f  h er  o w n  e x p e r ie n c e .45 T he National Inquiry Into Racist Violence 
rep o rted  o n  th e  lo w  se lf- im a g e  o f A b o r ig in es  m o u ld e d  b y  p erp etra to rs o f  racist 
sp eech : " E v id en ce  c o lle c te d  for the Inqu iry  b y  the C o m m iss io n 's  D a r w in  o ffice  
sh o w e d  m a n y  p e o p le  h a v e  g r o w n  so  u se d  to b e in g  v e r b a lly  a b u sed  a n d  ca lled  b y

41 See R Delgado and J Stefancic 'Images of the Outsider in American Law and Culture: Can Free 
Expression Remedy Systematic Social Ills?' (1992) 77 Cornell Law Review 1288. D Kretzmer 'Free 
Speech and Racism' (1987) 8 Cardozo Law Review 445, 459.

42 See eg J Austin How To Do Things With Words (1962) OUP, who brings philosophical attention to bear 
on the pragmatic status of speech as an interpersonal force in the real world.

43 NIRV, 155.
44 P Williams n 1.
45 See C MacKinnon Only Words (1993) Harvard University Press.
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in su ltin g  n a m es o v er  the w h o le  p er io d  o f co n ta ct w ith  w h ite s  that th ey  te n d e d  to  
fo cu s  their c o m p la in ts  u p o n  p h y s ic a l h a ra ssm en t and  d isc r im in a to r y  e x c lu s io n  
from  so c ia l v e n u e s " .46 O n  th e oth er h a n d , th e Royal Commission into Aboriginal 
Deaths in Custody n o ted  that co n sta n t verbal a b u se  b y  p o lice  w a s  a feature o f m a n y  
A b o r ig in a l  c o m m u n it ie s ,  a n d  c o m m e n te d  th a t " w ith in  th e  s y s t e m a t ic  
d iscr im in a tio n  th at A b o r ig in a l p e o p le  rece iv e  from  the p o lic e , la n g u a g e  is o n e  o f  
the form s o f v io le n c e  that h a s m o st im p a ct o n  re la tio n s b e tw e e n  the tw o " .47 T h is  
sp ir it m u rd er  is  c lea r ly  c u lp a b le  in  th e  d e g r a d in g  trea tm en t w h ic h  A b o r ig in a l  
p eo p le  h a v e  su ffered  for o v er  tw o  h u n d red  years.

W o rd s that v il ify  c o n st itu te  form s o f 'p y sch ic  v io le n c e ' a n d  e m o tio n a l a b u se  
that u n d erm in e  a v ic t im 's  r ig h t to  su b jective  in teg r ity  a n d /o r  se n se  o f se lf. A lice  
M iller , for e x a m p le , a r g u e s  th a t th ere  is  a p a ra lle l b e tw e e n  ch ild  a b u se , th e  
trea tm en t o f  w o m e n  a n d  ra c ism  in  th at a ll th ree  in v o lv e  m a s s iv e  e x te r n a l  
in tr u s io n  in to  th e  v ic t im 's  p sy c h e  su c h  th at th e  v ie w  th e  in d iv id u a l h o ld s  o f  
h e r se lf  is  n o t  se lf-r e fe r e n tia l, b u t is  c o n s tr u c te d  from  th e  p e r sp e c t iv e  o f  th e  
d o m in a tin g  p o w e r  to su ch  an  ex ten t that the v ic t im  b eco m es se lf-h a tin g , b e lie v in g  
that sh e  is so m e h o w  d e se r v in g  o f the a b u se  sh e  su ffers.48 In the co n tex t o f  ch ild  
a b u se , A n d r e w  V a c h ss  c o m m e n ts  th a t " [e jm o tio n a l a b u se  is  th e  s y s te m a t ic  
d im in ish m e n t o f  an oth er . It m a y  b e in te n tio n a l, su b c o n sc io u s  or b o th , b u t  it is  
a lw a y s a co u rse  o f co n d u ct, n o t a s in g le  even t. . . . W h en  it c o m e s  to d a m a g e , there  
is n o  real d ifferen ce  b e tw e e n  p h y sica l, sex u a l a n d  e m o tio n a l abuse"  49

C h ie f Ju stice  D ic k so n  o f the C a n a d ia n  S u p r e m e  C o u rt c o m m e n te d  in  th e  
c o n tex t o f  a n tise m itic  sp e e c h  that " [t]he m e s sa g e  o f [racial v il if ic a tio n ] is  th at 
m em b ers o f id en tif ia b le  g r o u p s  are n o t to  b e g iv e n  eq u a l s ta n d in g  in  so c ie ty , a n d  
are n o t h u m a n  b e in g s  e q u a lly  d e se r v in g  o f co n cern , resp ect a n d  c o n sid era tio n " .50 
T he p r o c e s s  o f  d e h u m a n is a t io n  o f  J ew s a l lo w e d  " c iv ilis e d "  G e r m a n s  to  
partic ip ate  in  the H o lo ca u st, a n d  d ecen t C h ristian s to e n g a g e  in  w h o le sa le  m u rd er  
o f A b o r ig in e s .51 In A u stra lia  there is  n o w  s ig n ific a n t e v id e n c e  o f th e  ro le  th at 
racist sp e e c h  h a s  p la y e d  a n d  c o n tin u e s  to  p la y  in  c r e a tin g  r e la t io n sh ip s  o f  
d o m in a tio n  a n d  su b o r d in a tio n .52

46 NIRV, 16
47 Royal Commission into Aboriginal Deaths in Custody Vol 4, 71.
48 A Miller The Drama of the Gifted Child (1984). See also P Williams n 1.
49 Sydney Morning Herald 22 September 1994, 13.
50 R v Keegstra [1991] 2WWR 1 at 50.
51 C Rowley Outcasts in White Australia (1971) ANU Press.
52 This harm is hard to quantify in terms of traditional liberal conceptualisations of harm. However, the 

parallel with the function of pornography in the structural inferiority of women in society is 
overwhelming. In most cases the direct effect on an individual may be hard to gauge, but the 
evidence of the damage to women generally from the availability of pornography is extremely 
strong. See C Pateman 'Sex and Power' (1990) 100 Ethics 398 at 405; MacKinnon n45; D Dyzenhaus 
'Pornography and Public Reason' (1994) 7 Canadian Journal of Law and Jurisprudence 261, 268. Adrian 
Howe argues that a notion of social injury may be a better descriptor of the problem than the idea of 
harm. See 'Social Injury' Revisited: Towards a Feminist Theory of Social Justice' (1987) 15 
International Journal of the Sociology of Law 423,430.
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T he d e h u m a n isa tio n  o f target g ro u p s is n ot the o n ly  p ro b lem  o f  racist sp e e c h , 
a lth o u g h  a ll o th er  a sp ec ts  o f  th e harm  o f  racism  feed  b ack  in to  th e  p r o b le m  o f  
p o w e r  r e la t io n s . O n  o n e  le v e l , the p ro b lem  for so m e o n e  c o n fr o n te d  b y  rac ist  
s ta te m e n ts  p a ra lle ls  w ith  th e  p ro b lem s o f in jury to r e p u ta t io n  (d e fa m a tio n ) .53 
Justice D e a n e , o f  the A u stra lia n  H ig h  C ourt, d escrib ed  the c o m m o n  c o n se q u e n c e s  
o f se r io u s  in ju ry  to  rep u ta tio n  as " d ev a sta t in g  hurt, d is tr e ss  a n d  e v e n  p h y s ic a l  
il ln e ss" .54 D efa m a tio n  m ed ia te s  b e tw e e n  "the righ t o f e x p r e ss io n  a n d  the im p lic it  
r ig h t to  a m e a su r e  o f  p e r so n a l in te g r ity , p ea ce  o f m in d , a n d  p e r so n h o o d " .55 
S o c ie ty  r e c o g n is e s  that d e fa m in g  p e o p le  lim its  "their o p p o r tu n it ie s , th e ir  se lf-  
w o rth , th eir  free en jo y m en t o f  life"; reco g n ises  the harm  that r id icu le  an d  b e litt lin g  
can  c a u se  to  a p erso n . H o w  m u ch  greater th is harm  m u s t  b e  w h e n  it is  n o t an  
iso la te d  in c id e n t an d  is  a ch a llen g e  that g o e s  to the v ery  core o f  the v ic t im 's  b e in g  
—  n o t ju st to  rep u ta tio n  b u t to id en tity .

S a d u r sk i n o te s  th at the 'p sy ch ic  in jury' o f  racist s p e e c h  is  u p se t , d is tr e ss ,  
anger, d e e p  o ffen ce  an d  h u m ilia tio n  56 M atsu d a argu es that h arm  to  id e n t ity  is  far 
greater th a n  this:

[vjictims of vicious hate propaganda have experienced physiological symptoms and 
emotional distress ranging from fear in the gut, rapid pulse rate and difficulty in 
breathing, nightmares, post-traumatic stress disorder, hypertension, psychosis, and 
suicide.5'

F ailu re to  a p p rec ia te  that racia l v ilif ic a t io n  ca u ses  greater  h arm  to  a p e r so n 's  
id e n t ity  th an  trad ition a l d efa m a to ry  sta tem en ts is " selective  v is io n ." 58

A n o th e r  p e r sp e c t iv e  o n  th e q u e st io n  o f the reg u la tio n  o f  h a rm  a r ise s  u p o n  
co n s id e r a tio n  o f  w h o  sh o u ld  bear the co st o f  free racist sp eech . In the c o n te x t o f  
f in d in g  an  im m u n ity  from  p r o se c u tio n  for d efa m a tio n  o f h o ld e r s  o f  h ig h  p u b lic  
o ffice  (ju d g es , p o litic ia n s , sen io r  p u b lic  servan ts), Justice D ea n e  a rg u ed  th at it w a s  
im p o r ta n t n o t to  d e n y  th e h arm  c a u se d  b y  th e  o f fe n d in g  sp e e c h . H o w e v e r ,  
b e c a u se  o f  th e n a tu re  o f  th e ir  sta tu s  a n d  the c o m m itm e n t to  th e  stru c tu re  o f  
A u stra lia n  d em o cra cy , h ig h  o ffice  h o ld ers  m u st be taken  to b e  w il l in g  to sh o u ld e r  
the b u r d e n  o f th e p a in  59 H o w e v e r , D ea n e  J is careful to  p o in t o u t th at th is  w o u ld

53 Catherine MacKinnon argues, in the context of pornography, that vilification is better understood as 
a form of discrimination than as defamation. The former can focus on impact of statements rather 
than their truth or falsity — which is not really the issue in racial vilification. See C MacKinnon 
'Pornography as Defamation and Discrimination' (1993) 71 Boston University Law Review 793, 804.

54 Theophanous per Deane J at 66.
55 M Matsuda n 2, 2355. See also Hafner 'Psychological Disturbances Following Prolonged Persecution' 

(1968) Social Psychology 79.
56 W Sadurski 'Offending with Impunity: Racial Vilification and Freedom of Speech' (1992) 14 Sydney 

Law Review 163, 186. See also W Sadurski 'Racial Vilification: Psychic Harm and Affirmative Action' 
Paper presented at Seminar Freedom of Communication in Australia: A Study in Applied Philosophy 
ANU (6-8 August 1993).

57 M Matsuda n 2, 2336. In a footnote she adds: "Effects of racial prejudice include displaced 
aggression, avoidance, retreat, withdrawal, alcoholism and suicide".

58 M Matsuda n 2, 2376.
59 Theophanous at 66-67. For this reason Deane J preferred to reject the Sullivan exceptions to immunity 

from defamation (actual malice or reckless disregard for the truth), although ultimately accepts the 
view of Mason CJ, Toohey and Gaudron on this. He considers that it is essential that the threat of
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n o t n e c e ssa r ily  b e  th e case  for a lo w  le v e l p o litica l fu n ctio n a ry . F urther, s p e e c h  
d irected  at th o se  h o ld ers  o f h ig h  p u b lic  office  can  be taken  as cen tra l a n d  e sse n tia l  
to th e  fu n ctio n  o f A u stra lia n  d em o cra cy , w h e r e a s  sp eech  d irected  e ls e w h e r e , e v e n  
sp e e c h  d irec ted  at o th er  le v e ls  o f  g o v e r n m e n t or in s tr u m e n ta lit ie s  o f  th e  sta te , 
sh o u ld  n o t n e c e s s a r ily  b e  in s u la te d  as it is  le s s  s ig n if ic a n t  to  d e m o c r a t ic  
p ro cesse s . O n  th is a n a ly s is , it is  c lear that rac ist sp eech  sh o u ld  n o t b e  v a lu e d  in  
the sa m e w a y  as th e  core p o litica l sp e e c h  id en tif ied  b y  D ea n e J. It is a lso  clear th at  
m em b ers  o f e th n ic  m in o r itie s  are n e ith er  w il l in g  nor ab le to  bear th e  co st  o f  a 
to lera n t so c ie ty . T h ere are n o  b e n e fits  c o m m e n su r a te  w ith  th e  c o s ts  o f  ra c is t  
sp eech .

The Chilling Effect Of Hate Speech

B ey o n d  th e  h arm s to r ep u ta tio n  and  o f in su b o rd in a tio n , racist sp e e c h  h a s  an  
im p a ct on  th e a b ility  o f  v ic t im s  to  fu lly  p a rtic ip a te  in  A u stra lia n  d em o cra cy . A  
p e r so n  w h o  fe e ls  d is e m p o w e r e d  is  u n lik e ly  to  act as a c o m m itte d , d e d ic a te d  
m em b er  o f a g ro u p . Just as th e racist sp eech  d e n ie s  to the v ic tim  the rea lity  o f  her  
w o r ld -v ie w , th e  racist sp e e c h  im p e d e s  the e x p r e ss io n  o f a n y  a cco u n t o f  se lf  or o f  
the v a lid ity  o f  th e  v ic t im 's  p e r sp e c t iv e  o n  th e  w o r ld .* 60 D e lg a d o  a n d  S te fa n c ic  
co m m en t that " [e]ven  w h e n  m in o r itie s  d o  sp ea k  th ey  h a v e  little  cred ib ility . W h o  
w o u ld  lis te n  to , w h o  w o u ld  cred it , a sp e a k e r  or w r iter  o n e  a s s o c ia te s  w it h  
w a te r m e lo n -e a tin g , b u ffo o n e r y , m e n ia l w o rk , in te lle c tu a l in a d e q u a c y , la z in e s s ,  
la s c iv io u sn e s s , a n d  d e m a n d in g  re so u rces  b e y o n d  h is  or her d e se r v e d  sh are?" 61 
L aw ren ce  a rg u es  th at as a resu lt o f  the e ffec t o f  racist sp eech  o n  v ic t im s , "racist 
sp e e c h  d ecrea ses  th e  total a m o u n t o f sp eech  th at reaches the m arket"  62 F urther, 
"the id ea  o f th e  racia l in fer io r ity  o f  n o n -w h ite s  in fec ts , sk e w s , a n d  d isa b le s  th e  
o p era tio n  o f th e  m a rk et (lik e  a co m p u ter  v iru s , sick  cattle , or d is e a se d  w h e a t) . . . 
ra cism  m a k es the w o r d s  o f  b la ck s  a n d  o th er  d e sp ise d  m in o r itie s  le s s  sa le a b le ,  
reg a rd less  o f  th eir  in trin sic  v a lu e , in  the m ark etp lace o f  id eas" .63

It is n o t o n ly  th e  free sp e e c h  o f v ic t im s that is  in terfered  w ith  b y  racist sp eech . 
V ic tim s  are re s tr ic te d  in  th e  e x e r c ise  o f  p e r so n a l freed o m s. T o a v o id  b e in g  
co n fro n ted  w ith  m e ssa g e s  o f  h ate , v ic t im s alter their lifesty les: th ey  are so m e tim e s  
force to  le a v e  th e ir  jobs; th e y  d ro p  o u t o f  e d u c a tio n a l p ro g ra m m es; th e y  m o v e  
h o u se  or s ta y  in d o o rs; th e y  a v o id  certa in  stree ts  a n d  p u b lic  p la ces . A  S y d n e y  
w o m a n  to ld  th e  National Inquiry Into Racist Violence that after sh e  d is p la y e d  a

financial ruin is not used to chill political debate — even where the speech is wrongheaded or 
misplaced. Unfortunately the Court does not consider that alternative remdies for defamation — 
such as declaration of truth or right of reply — may inhance rather than chill political debate.

60 C MacKinnon Feminism Unmodified (1987) Harvard University Press. Even some of those scholars 
who object to the use of law concede this point: see eg R Post 'Racist Speech, Democracy, and the 
First Amendment' (1991) 32 William and Mary Law Review 267, 310 which argues the fact that racist 
speech silences victims, doesn't justify legislating against it because silencing happens mostly 
through structural racism not through speech.

61 Delgado and Stefancic n 41, 1287.
62 CR Lawrence III 'If He Hollers Let Him Go: Regulating Racist Speech on Campus' (1990) Duke Law 

Journal 431, 471.
63 CR Lawrence III n 62, 468.
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" D o n 't  B u y  A p a r th e id "  s t ic k e r  h er ty res  w e r e  s la s h e d  13 t im e s  a n d  h er  
w in d sc r e e n  w a s  sm a sh e d . N o  sim ila r  d a m a g e  w a s  in f lic te d  o n  o th er  v e h ic le s  
p ark ed  in  the v ic in ity , b u t the p o lice  refu sed  to b e liev e  that sh e  w a s  b e in g  targeted  
d e lib e r a te ly . S h e  r e m o v e d  th e  stick er and  m o v e d  h o u s e .64 A  m a n  o f  A s ia n  
d e sc e n t  sp o k e  o f  h o w  a g ro u p  o f  A ustra lia  k ids sp a t in  h is  face  th r o u g h  h is  car 
w in d o w . A s a r e su lt  h e  n o  lo n g er  w in d s  d o w n  the w in d o w  o f  h is  ca r .65 T he  
National Inquiry Into Racist Violence a lso  rep orted  c a m p a ig n s  ( in c lu d in g  v erb a l 
a b u se , g ra ff iti, d u m p in g  o f  ru b b ish  on  p ro p erty , in te r fe r e n c e  w ith  m a il a n d  
e lec tr ic ity  a n d  d a m a g e  to  p rop erty ) again st sp ecific  fa m ilie s  o v er  lo n g  p e r io d s  o f  
tim e. T he fa m ilie s  rep o rted  ser io u s  co n seq u en ces  to their h ea lth  a n d  w e ll-b e in g .  
In m a n y  c a ses  th e  fa m ilie s  w e r e  d e p e n d e n t on  p u b lic  h o u s in g , so  the o p tio n  o f  
m o v in g  to  an oth er  area w a s  n o t  read ily  availab le .66

S o m etim e  th e  v ic t im  has n o  ch o ice , so  attem pts to  'grin  a n d  b ear it' (n o  d o u b t  
w h ile  th in k in g  o f  E n g lan d ). If the v ic tim  is taunted  o n ce  to o  o fte n  a n d  so  la sh es  
o u t, th en  the v ic t im  d isc o v e r s  that it is sh e , a lon e, w h o  is g u ilty  o f  u n a ccep ta b le  
b eh a v io u r . O n e m a n  reco u n ted  to the National Inquiry Into Racist Violence:

I used to work in a bakery and the foreman there used to harass me and call me names.
He gave me the dirtiest and heaviest work to do. One day he said, "You black bastard, 
hurry up". Then I could not contain my anger so I knocked him unconscious. I told the 
police what had happened and I was warned not to do it again. However, I lost my 
job.67 68

T h e s p e e c h  o f  v ic t im s  is  so  r e so u n d in g ly  s ile n c e d  b y  ra c ism  th a t it  e v e n  
in ter feres  w ith  le g a l r ig h ts . T he National Inquiry into Racist Violence n o te d  th e  
" closu re a n d  silen ce"  a ro u n d  p o lice  v io len ce .

In addition to all the reasons for n o t  reporting police assaults such as lack of 
knowledge, fear intimidation and resignation, it is clear that when complaints are made 
the legal system itself appears to ensure that, on the b a sis  o f  th e  m o s t  b e n e f ic ia l o u tc o m e  to  

th e  c l ie n t , it is a matter which is best left quite.6**

The Double Jeopardy Of Tolerating Intolerance

O n  to p  o f  th e  p a in  a n d  d is tre ss  o f  b e in g  ra c ia lly  v il if ie d , v ic t im s  o f  ra c ism  
su ffer  an  a d d it io n a l in d ig n ity  —  that o f d isp o ssess io n . A s M a tsu d a  w rites:

However irrational racist speech may be, it hits right at the emotional place where we 
feel the most pain. The aloneness comes not only from the hate message itself, but also 
from the government response of tolerance. When hundreds of police officers are called 
out to protect racist marchers, when the court refuses to redress racist insult, and when

64 NIRV, 193-194.
65 NIRV, 168.
66 NIRV, 154.
67 NIRV, 160-161.
68 NIRV, 111 (emphasis in original). Cf P Davis 'Law as Microaggression' (1989) 98 Yale Law Journal 

1559, 1568; and P Williams 'Alchemical Notes: Reconstructing Ideals from Deconstructed Rights'
(1987) 22 Harvard Civil Rights — Civil Liberties Law Review 401 comments (at 405): "It is my belief that 
blacks and whites do differ in the degree to which rights-assertion is experienced as empowering or 
disempowering".
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racist attacks are officially dismissed as pranks, the victim becomes a stateless person. 
Target-group members can either identify with a community that promotes racist 
speech, or they can admit that the community does not include them.69

T his h as b e e n  th e  ex p er ie n c e  for m a n y  A u stra lian s. T he National Inquiry Into 
Racist Violence rep o rted  that d u r in g  the G u lf W ar threats w e r e  rece iv ed  b y  an  A rab  
w elfa re  o rg a n isa tio n  in  S y d n e y  from  an  in d iv id u a l c la im in g  to  be a so ld ier  a n d  to  
h a v e  a 3 0 0 -n a m e  A rab  h it- lis t  w h ic h  w o u ld  b e  u se d  to  a v e n g e  a n y  A u str a lia n  
c a su a ltie s  in  th e  G ulf. T h e m e ssa g e  w a s  clear: "just b e c a u se  y o u  liv e  h ere  a n d  
m a y  h a v e  d o n e  so  for y ea rs or for g en era tio n s , y o u  are n o t A u stra lia n s  a n d  w ill  
n e v e r  b e  a c c e p te d  as p a rt o f  th is  c o m m u n ity " . O th er in c id e n ts  c ite d  b y  th e  
National Inquiry Into Racist Violence report in v o lv e d  m e ssa g e s  to  m em b ers o f e th n ic  
co m m u n itie s  to  the effec t that th ey  sh o u ld  'go  h o m e' as th e y  are n ot w a n te d  here. 
O n e w o m a n  rep o rted  to  the W estern  A u stra lia n  L aw  R eform  C o m m iss io n  that:

. . .  I went shopping with my husband on a Thursday night. My husband stopped at 
traffic lights and as we turned left a car turned towards us and blew its horn. . . .  In the 
other car there were three children and two women, one mature lady and one about 20 
years old. They stopped next to our car and shouted very loudly at us "Go back to 
your country!" They kept following us and yelling "You have to go back to your 
country". We wanted to reply something, but we couldn't because the three children in 
the car were still shouting at us.70

A Community Response

H o w  th en , as a c o m m u n ity , sh o u ld  w e  re sp o n d  to  th e  le v e l o f  rac ism  in  th is  
co u n try ?  O n e  p o s s ib il i ty  it to  d e fe n d  ra cist sp e e c h  b e c a u se  it is s p e e c h , a n d  
b eca u se  sp e e c h  is  in h eren tly  v a lu ab le . O n  th is scenario , w e  w a it  u n til the v io le n c e  
o ccu rs  b e fo re  w e  in terv en e ; w e  a llo w  d e a th s  in  p o lic e  c u s to d y , or th e  v io le n c e  
p r e c e d in g  it , ra th er  th a n  p r o s c r ib in g  th e  m ere  w o r d s  o f  a b u s e  w h ic h  
in s t itu t io n a lis e  th e  p r o c e ss . A n d , sh o u ld  th e v io le n c e  or b r e a k d o w n  in  p u b lic  
ord er in v o lv e  th e  target g ro u p  r e sp o n d in g  to  the e x p r e ss io n s  o f  h atred , w e  act to  
co n stra in  th e h o s t ility  o f  th e  cro w d  an d  to  p ro tect the r ig h t o f  the sp e a k e r .71 O n  
th is scen a r io  w e  are p rep a red  to  a ccep t th at the n ex u s  b e tw e e n  the racia l h a tred  
an d  th e b rea ch  o f  p u b lic  ord er is  n o t su ffic ie n tly  p ro x im a te  to  w arran t in ter fer in g  
w ith  fr e e d o m  o f  s p e e c h . H o w e v e r , th e  e m p ir ica l lin k  b e tw e e n  s p e e c h  a n d  
su b o rd in a tio n , b e tw e e n  h a te  a n d  the u lt im a te  e x p r e ss io n  o f  that h atred  th ro u g h  
v io le n c e , h a s b e e n  w e ll  d o c u m e n te d .72 A s  su ch , the ap p ro p r ia te  r e sp o n se  is to  
turn to  the g o v e r n m e n t a n d  to the la w  to  a d d ress the p rob lem .

69 M Matsuda n 2, 2322.
70 WALRC n 9, 6.
71 It is interesting that the idea of the heckler's veto was developed when courts wished to protect the 

rights of civil rights campaigners to protest against racial discrimination: see W Sadurski n 56, 181. 
Similarly, the case which represented the high water mark of First Amendment (free speech) 
jurisprudence, NY Times v Sullivan was a case where the free speech in question was that of a left- 
wing newspaper which had attacked the racist/discriminatory conduct of a white Southern mayor. 
On the irony of this, see C MacKinnon n 60, 78ff.

72 The problem here is one of proving the causal link between racist words and 'real' harm. However, 
the empirical link between speech and subordination, between hate and the ultimate expression of 
that hatred through violence, has been demonstrated by the Royal Commission Into Aboriginal Deaths
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L aw  is  th e  m ech a n ism  a v a ila b le  to  g o v e r n m e n ts  to  a c c o m m o d a te  th e  q u ite  
rea so n a b le  d e m a n d s  o f v ic tim  g ro u p s a n d  to p r o v id e  th e c lim a te  in  w h ic h  target 
g ro u p s are ab le  to  fu lly  partic ipate  in  A u stra lian  rep resen ta tiv e  d em o cra cy . P h ilip  
A d a m s, r e p r e se n t in g  the m ed ia  at a con feren ce  o n  R acism  a n d  A n tis e m it ism  in  
A u stra lia , h a d  th e  su p p o r t o f  o th er jo u rn a lists w h e n  he sa id  th a t th e  p ro b lem  o f  
racism  w a s  a p ro b lem  o f so c ia l h ea lth  and  th erefo re  w a s  n o t a m e n a b le  to  leg a l  
r e g u la t io n .73 It m u s t  b e n o te d , h o w e v e r , th at in  A u stra lia  w e  d o  n o t  le a v e  
re c o g n ise d  h ea lth  p ro b lem s u n treated  in  the h o p e  that th ey  w ill g o  a w a y . W e d o  
n o t sa y  to ca n cer  su fferers that th eir  o n ly  r e m e d y  is  p r e v e n ta t iv e  c o m m u n ity  
ed u ca tio n . E d u ca tio n  is  e ssen tia l to  p rotect a g a in st su ch  p ro b lem s as m e la n o m a  
(th ro u g h  a c a m p a ig n  reg a rd in g  su n  a w a ren ess), b u t it is  ab su rd  to  p r e te n d  that 
e x is t in g  il ln e s s  ca n  b e  a d d ressed  b y  a d o p tin g  p r e v e n ta tiv e  m ea su res . T h is is  far 
too  late for the v ic t im  o f d isease .

If racial v ilif ica tio n  w ere  a m ed ica l m atter w e  w o u ld  ex p ec t ou r  d o cto rs to  first 
ea se  the sy m p to m s , b y  s to p p in g  further in v a s io n  o f the o ffe n d in g  m icro b es , for  
e x a m p le . A fter  th e  sy m p to m s  h a v e  su b s id e d , w e  w o u ld  e x p e c t  th e  d o c to r  to  
c o n s id e r  th e sy s te m ic  d a m a g e  an d  take w h a te v e r  m o v e s  p o s s ib le  to  re c tify  the  
situ a tio n . O n ly  at that p o in t w o u ld  w e  co n sid er  the a p p ro p r ia ten ess  o f  ed u c a tin g  
the v ic t im  a n d  th e  rest o f c o m m u n ity  ab ou t n ecessa ry  life sty le  ch a n g es . W h en  the  
is su e  is a m e d ic a l o n e , w e  ex p ec t a doctor  to p rescr ib e  m e d ic in e  or to  u se  o th er  
to o ls  o f  her trad e to  re liev e  the sy m p to m s. T he to o ls  o f trade o f g o v e r n m e n t, w h o  
are ch a rg ed  w ith  p ro tec tin g  the so c ia l h ea lth  a n d  w e ll-b e in g  o f th e  c o m m u n ity , is  
la w  an d  leg a l reg u la tio n . Just as it is  th e  re sp o n s ib ility  o f  the d o cto r  to  prescr ib e  
m e d ic in e  a n d  treat il ln e s s , it is th e  r e sp o n s ib ility  o f  th e  g o v e r n m e n t to  tak e  the  
r igh ts o f  v ic t im s  ser io u sly .

The Role of Law

T h ose w h o  fear resort to  la w  ex p ect at on ce too  m u ch  and  to o  little  o f  la w . O n  
o n e h a n d  th e y  se e  la w  as o f n o  v a lu e , for it is clear that la w  can 't so lv e  the p ro b lem  
o f racism  or e v e n  m a k e  it g o  aw a y . O n the other h a n d , th e y  see  racial v il if ic a tio n  
la w s  as a d a n g e r o u s  threat to  the n atu re o f so c ie ty  as w e  k n o w  it. Y et la w  is  
n eith er  so  w e a k  n o r  so  p o w er fu l. L aw  can  p la y  a s ig n ifica n t ro le  in  e m p o w e r in g  
v ic t im s  o f ra c ism , w ith o u t m a k in g  d ram atic in ro a d s in to  the w a y  w e  o p era te  as a 
so c ie ty . For 'la w ' is  n o t a m o n o lith ic  b e in g , b u t a creature o f  m a n y  facets a n d  w ith  
m a n y  fu n ctio n s. Further, 'la w ' d o e s  not n ecessa r ily  in v o lv e  co u rtro o m s a n d  juries  
or la w y e r s  a n d  e x p e n se . It is p o ss ib le  to  u se  la w  crea tiv e ly , to  in v o k e  a ra n g e  o f  
leg a l form s to  a d d ress  d ifferen t a sp ects  o f  the p rob lem . T he fu n c tio n  req u ired  o f  
la w  m a y  b e  sy m b o lic , e d u c a tio n a l, d eterren t, r em ed ia l or p u n a tiv e . A s  su ch , a 
ran ge o f a p p ro p r ia te ly  ta ilored  leg a l stra teg ies m ay  n eed  to  b e  a d o p ted  if  th e la w  is

In Custody; the National Inquiry into Racist Violence. See also NSW Anti-Discrimination Board 
Discrimination, The Other Epidemic (1992) (with respect to vilification and violence directed at 
members of the gay and lesbian community).

73 Conference Without Prejudice: Racism & Antisemetism in Contemporary Australia (June 1994) 
Melbourne.
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to  m e e t th e  n e e d s  o f v ic t im s  w h ile  p r o te c t in g  the righ ts o f  in d iv id u a ls  a n d  th e  
c o m m u n ity  at large.

T he la w  sh o u ld  b e  in v o k e d , at the v ery  lea st to o v erco m e th e  d o u b le  je o p a r d y  
o f racist sp e e c h . E n actin g  la w , p a rticu larly  crim in al law , p ro scr ib in g  racial h a tred  
w ill h a v e  a v e r y  im p o rta n t a n d  im m e d ia te  e ffec t .74 It w ill c o n v e y  a m e s sa g e  to  
v ic t im s  th a t th e y  are v a lu e d  m em b ers  o f  th e  c o m m u n ity  w h o s e  d ig n i ty  is  
p ro tected  b y  la w . It w ill c o n v e y  a m e ssa g e  to  the perpetrators o f  racism  th at th eir  
b e h a v io u r  is  u n a c c e p ta b le .  T h e C o m m o n w e a lth  A d v is o r y  C o u n c il  o n  
M u lticu ltu ra l A ffa irs c o m m e n te d  that:

Tacitly  to a llo w  su ch  b eh av iou r  im p lies tolerance, to the p o in t of acceptab ility . It co u ld  
ev en  en co u ra g e  illega l an d  p erh ap s v io len t reprisals. O u tlaw in g  su ch  b eh av iou r  m a y  
p r e v e n t  re a c t io n s  o f  th is  k in d . It m a y  e lim in a te  p r o v o c a t io n , re in fo rce  th e  
u n accep tab ility  o f su ch  b eh av iou r , and other in d iv id u a ls  to live  w ith o u t overt prejudice, 
fear o f h arassm en t or unfair stereo ty p in g .75

A  la w  o u t la w in g  racia l v il if ic a t io n  w il l  sen d  a m e s sa g e  to  the rest o f  th e  
c o m m u n ity  th at th e  v a lu e s  o f  A u stra lia n  m u lticu ltu ra l rep resen ta tiv e  d e m o c r a c y  
en c o m p a ss  th e  r igh ts o f all m em b ers o f the co m m u n ity  to  liv e  in  p ea ce  and  sa fe ty .

It is  a p p ro p r ia te  to  u se  th e  cr im in a l la w  to  m ake a p u b lic  d ec la ra tio n  o f  th is  
| nature. H o w e v e r , it d o e s  n o t fo l lo w  that w e  sh o u ld  sen t to  p r iso n  all th o se  w h o  

w e r e  'just k id d in g ' w h e n  th e y  ex p r e ss  rac ist v ie w s , or th o se  w h o  d id n 't  in te n d  
j that th eir  w o r d s  w o u ld  c a u se  p a in .76 It d o e s  n o t m ea n  that e v e r y  e x p r e ss io n  o f  

racist s e n t im e n ts  w o u ld  fa ll fo u l o f  the la w , or that w e  w o u ld  all liv e  w ith  th e  
th rea t o f  b e in g  p r o s e c u te d  for  so m e  m in o r  in c u r s io n  o f  th e  la w . In m a n y  
ju r isd ic t io n s , p r o se c u t io n s  for racia l v ilif ic a t io n  can  o n ly  b e  in s titu te d  w ith  th e  
c o n se n t o f  th e  A tto rn ey -G en era l. In N e w  S o u th  W a les , for ex a m p le , th ere  are  
cr im in a l p e n a lt ie s  for th e  m o re  se r io u s  acts o f  racia l v il if ic a t io n , p a r tic u la r ly  
w h ere  th ere is  a threat o f  p h y s ic a l v io le n c e  or in c item en t to v io len ce . T he fact that 
to d ate  th ere h a v e  b e e n  n o  p ro secu tio n s  (a lth o u g h  three m atters h a v e  b e e n  referred  
from  the A n ti-D isc r im in a tio n  B oard) is n o t e v id e n c e  o f the fa ilu re o f the la w . It is , 
as lik e ly  as p r o o f o f fa ilu re, e v id e n c e  o f su ccess  o f the law . If th e crim inal la w  h a s  
the effec t o f  d e terr in g  racists from  e x p ress in g  their hatred , or in c lin es  p u b lish ers  to  
act r e sp o n s ib ly , th e  la w  m u s t  b e  c o m m e n d e d . A s S terlin g  a n d  M a so n  p o in t  o u t  
"deterrence is  n o t th e so le  p u r p o se  o f crim in al la w , and  n o  o n e  su g g e s ts  th at th ere  
sh o u ld  n o t  b e  p e n a lt ie s  for m u rd er  or rap e s im p ly  b e c a u se  th e se  fail to  d eter .

74 See R Delgado 'Words That Wound: A Tort Action for Racial Insults, Epithets and Name Calling' 
(1982) 17 Harvard Civil Rights—Civil Liberties Law Review 133.

75 Advisory Council on Multicultural Affairs Towards a National Agenda for A Multicultural Australia
(1988) Discussion Paper.

76 From the victim's point of view the damage of racist speech exists independent of the intention of the 
speaker to cause harm. However, when we are invoking criminal law, questions of mens rea are of 
particular importance to safeguard the rights of the speaker. That is why it is essential to adopt a 
package of laws. See also C Lawrence III 'The Id, the Ego and Equal Protection: Reckoning with 
Unconscious Racism' (1987) 39 Stanford Law Review 317, 335; and Delgado n 18.
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C rim in a l p e n a lt ie s  se r v e  th e  p u r p o se  o f  v in d ic a t in g  th e  v ic t im  a n d  e x p r e s s in g  
so c ia l d isa p p r o v a l o f  the crim e" .77

F ro m  th e  v ic t im 's  p o in t  o f  v ie w , p u n is h m e n t  o f  p e r p e tr a to r s  o f  ra c is t  
p r o p a g a n d a  is  n o t at the to p  o f th e  lis t o f d e s ir e d  o u tc o m e s  o f la w . In c a ses  o f  
rep ea ted  v ir u le n t ex p r e ss io n s  o f hatred  sp o k en  b y  u n rep en ta n t racists th is  m a y  b e  
the o n ly  so lu tio n . B ut it is  the m ore  su b tle  a c h ie v e m e n ts  o f  o u t la w in g  racial 
v il if ic a t io n  th a t are m o s t  g rea tly  a p p rec ia ted  b y  v ic t im s . T he s ta te m e n t o f  fu ll 
in c lu s io n  o f m in o r ity  g ro u p s  in to  A u stra lian  so c ie ty  that is in h eren t in  the v e r y  act 
o f p a s s in g  th e  la w  is  m o re  im p o rta n t that ja ilin g  reca lc itran ts. B e y o n d  th is , the  
fact th at racial v ilif ica tio n  la w  m a k es it clear th a t d ecen t trea tm en t o f all m em b ers  
o f th e c o m m u n ity  is a b a sic  p rem ise  o f our so c ie ty  p r o v id e s  a b a s is  for e d u c a tin g  
the c o m m u n ity  a b o u t th e u n a ccep ta b ility  o f rac ism . T he la w  m a y  e v e n  fu n c tio n  
p r o a c t iv e ly , b y  s e r v in g  a s an im p e tu s  o f fo rm a l e d u c a tio n a l a c t iv ity  su c h  as  
c u r r ic u lu m  d e v e lo p m e n t , w h ic h  w il l  n o t o n ly  d is a llo w  th e  te a c h in g  o f  racia l 
s te r e o ty p e s  or rac ist s e n t im e n ts , b u t w ill a lso  p r o v id e  p o s i t iv e ly  for a s o c ie ty  
w h e r e  in d iv id u a ls  r e c o g n ise  th e in h eren t d ig n ity  o f  ea ch  o th e r  a n d  ta k e  th e  
p r o v is io n  o f h u m a n  righ ts to  be fu n d a m en ta l.78

W h ile  p u n is h in g  th o se  w h o  e n g a g e  in  ra c ist sp e e c h  m a y  n o t b e  h ig h  o n  th e  
a g en d a  o f th e v ic t im , th e  p o ss ib ility  o f rem ed ia l m ea su res  is. V ic tim s w a n t to  b e  
ab le  to  h a v e  th e ir  e x p e r ie n c e s  v a lid a te d  b y  a le g a l a u th o r ity , p e r h a p s  b u t n o t  
n e c e s s a r ily  th e  p o lic e , w h o  w il l  d ea l w ith  th e  p ro b lem  o n  th e  v ic t im 's  b eh a lf . 
T here are a ra n g e  o f p o ss ib le  leg a l m ea n s o f p r o v id in g  th is  for v ic t im s  —  from  the  
su m m a r y  o ffe n c e  m o d e l, w h e r e  th e p o lic e  in terv en e ; to  th e  g r o u p  d e fa m a tio n  
m o d e l, w h e r e  th e co u rts  are ca lled  u p o n  to v a lid a te  the v ic t im s ' rea lity ; or to  the  
c o n c ilia t io n  m o d e l, w h e r e  an  u m p ire  m ed ia te s  th e  c la im s o f the v ic t im  a n d  tak es  
in to  a c c o u n t th e  fu ll p o s it io n  o f  the p erp etra tor . D e sp ite  the p r o b le m  th at th e  
c o n c ilia t io n  m o d e l fa ils to  take a cco u n t o f the in eq u a lity  b e tw e e n  th e  p a rties ,79 the  
f le x ib ility  o f  th e  c o n c ilia t io n  m o d e l as it o p era tes in  N e w  S o u th  W a les is o f  great  
v a lu e  to  v ic t im s .80

A s a resu lt o f  1989 a m en d m en ts  to the Anti-Discrimination Act 1977 (N S W ), the  
A n ti-D isc r im in a tio n  B oard  (A D B ) is ab le to h a n d le  co m p la in ts  fro m  a b o u t racia l 
v ilif ic a t io n  —  the term  'race' e x te n d in g  to 'e th n o -re lig io u s ' g r o u p s . C a ses  w h ic h  
can  n o t  b e  c o n c ilia te d  ca n  p ro c e e d  to  the E q u a l O p p o r tu n ity  T r ib u n a l or b e

77 K Sterling and D Mason 'Racism in the Media: If Legislation, What Kind?' (1988) Migration Monitor 
16, 17.

78 To deal with the problem of racism it would be desirable to stomp out friendly (or even not-so- 
friendly) banter or to jokes or to artistic works. But lawmakers and human rights advocates do not 
even suggest that law could change social behaviour at this level. Law needs to be coupled with 
anti-racist education, such that the racist jokes are no longer funny and are therefore not worth 
telling; so that the racist 'art' is shunned as being of little merit or at least recognised for what it is; so 
that people who are the targets of teasing can believe that nothing sinister lies behind the racist 
remarks.

79 M Thornton The Liberal Promise: Anti-Discrimination Legislation in Australia (1990).
80 The other models of law are not discussed further here. On the range of available strategies, see M 

Jones 'Using the Law to Combat Hate Speech' (1994) 7 Without Prejudice 14.
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referred  to  the A tto rn ey -G en era l for cr im in a l p ro secu tio n . T he A D B  is  a m o re  
a p p ro a ch a b le  b o d y  than  e ith er  the p o lice  or the courts. It is p o ss ib le  for so m e o n e  
o n  th e r e c e iv in g  e n d  o f racia l a b u se  to r in g  th e A D B , to h a v e  a sy m p a th e tic  ear, 
a n d  to  b e  g iv e n  a d v ic e  as to  h o w  to p ro c e e d . S o m e  e x a m p le s  o f  th e  B oard 's  
s u c c e s s  s to r ie s  are i l lu s tr a t iv e  o f  th e  w a y  in  w h ic h  la w  ca n  a d d r e s s  th e  
in d iv id u a lise d  in sta n ces  o f  racist b eh a v io u r .81 82

In o n e  in sta n ce , a n u m b er  o f co m p la in ts  w e r e  rece iv ed  from  in d iv id u a ls  and  
from  a g a y  and  le sb ia n  o r g a n isa tio n  ab ou t an  a n ti-A sia n  letter  p u b lish e d  in  a g a y  
m a g a z in e . A fter  th e  B o a rd 's  in te r v e n tio n , the m a g a z in e  p u b lish e d  an  a p o lo g y  
a n d  an  artic le  o n  rac ism  in  th e  g a y  co m m u n ity .8 2  In a n o th er  m a tter  th e  B oard  
r e c e iv e d  c o m p la in ts  a b o u t a ra c ia lly  v il ify in g  s lo g a n  w h ic h  w a s  d is p la y e d  on  a 
b illb o a rd . A fter  d is c u s s in g  th e p o s s ib il ity  o f  an  in ter im  o rd er  from  th e  E qual 
O p p o rtu n ity  T ribunal, th e o ffe n d in g  w o r d s  w ere  r e m o v e d .83 A  sim ila r  resu lt w a s  
a c h ie v e d  w h e n  th e  B oard a p p ro a ch ed  a p u b lic  a u th o r ity  w h ic h  w a s  r e sp o n s ib le  
for th e m a in te n a n c e  o f  a p u b lic  u tility  w h ic h  w a s  'd eco ra ted ' w ith  a n tise m itic  
graffiti. T he J e w ish  c o m p la in a n t h ad  h a d  n o  su c c e s s  in  h a v in g  th e  o f fe n d in g  
w o r d s  r e m o v e d  w h e n  sh e  a tte m p te d  to  d ea l w ith  th e m atter , b u t th e  a u th o r ity  
acted  q u ick ly  w h e n  ap p ro a ch ed  b y  the B oard 84

T he v a lu e  o f  h a v in g  th e  a u th o r ity  o f  th e  la w , a n d  a sta te  in s tr u m e n ta lity  
in v o lv e d , is  d em o n stra ted  in  a n oth er ca se  w h e r e  se lf-h e lp  w a s  n o t a sa tis fa c to ry  
r e m e d y  for a v ic t im  o f racist sp eech . A  L eb an ese  w o m a n  a p p ro a ch ed  th e A D B  for 
h elp . She h a d  ta k en  o u t r e stra in in g  o rd ers a g a in s t a n e w  n e ig h b o u r s  w h o  h ad  
m o v e d  in to  th e flat b e lo w  h ers an d  w h o  racia lly  h a ra ssed  a n d  th rea ten ed  her and  
her y o u n g  c h ild r e n , b u t the h a ra ssm en t a n d  th reats o f  v io le n c e  c o n tin u e d . T he  
w o m a n  h ad  a lso  a p p ro a ch ed  the o w n ers  o f  the b u ild in g , b u t th e y  c la im ed  that the  
s itu a tio n  w a s  a p r iv a te  d isp u te  an d  so  th e y  re fu sed  to  take a n y  a c tio n  a g a in st the  
n e ig h b o u r  or to  a ss is t  the w o m a n  to re lo ca te . W h en  th e  A D B  in te r v e n e d , the  
o w n e r s  a ss is ted  th e  w o m a n  to  relocate  to  a n o th er  p rem ises  th a t th e y  o w n e d , and  
ev ic te d  the h a ra ss in g  ten an t for  b rea ch in g  the term s o f their le a se .85

In m a n y  c a se s  th e a p p r o p r ia te  r e m e d y  is  n o t  ja ilin g  or e v e n  f in in g  th e  
p erp etra to r , for th e  m a in  co n cern  o f v ic t im s  is  to  h a v e  an  e n d  to  th e  s itu a tio n . 
A n o th e r  e x a m p le  o f  th is , a n d  o f  the v a lu e  o f  f le x ib le  r e m e d ie s , in v o lv e d  the  
h a n d lin g  o f  3 sep a ra te  c o m p la in ts  w h ic h  w e r e  m a d e  to  the A D B . It tra n sp ired  
th a t a p e r so n  w ith  a h is to r y  o f v erb a l a b u se  a n d  v io le n c e  a g a in s t  n o n -A n g lo  
A u stra lia n s  r e s id e d  in  a ty p ica l m u lti-ra c ia l su b u rb  o f  S y d n ey . O v er  a p e r io d  o f  
so m e  m o n th s  h e  h a d  r a c ia lly  a b u se d  h is  V ie tn a m e se  n e x t d o o r  n e ig h b o u r , an  
Is la m ic  w o m a n  w a lk in g  p a st h is  h o u s e  w e a r in g  a hijab, th e  P a k is ta n -b o r n

81 It would be naive to assume that the Board is always able to deal satisfactorily with complaints. In
many reported instances the complainants chose not to pursue a matter further even when
dissatisfied with outcome of the case, indicating that the ADB is an imperfect solution to the problem.

82 NSW Anti-Discrimination Board Annual Report 1992-1993, 28.
83 NSW Anti-Discrimination Board Annual Report 1992-1993, 28.
84 NSW Anti-Discrimination Board Annual Report 1990-1991, 24.
85 NSW Anti-Discrimination Board Annual Report 1991-1992, 27.
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n e w sp a p e r  d e liv e r y  p erso n  a n d  an A b o rig in a l fam ily  liv in g  d o w n  th e b lock . T he  
p o lic e  h a d  b e e n  c a lle d  o n  m a n y  o c c a s io n s , b u t d e c lin e d  to  b e c o m e  in v o lv e d  
s a y in g  th a t th ere  is  n o th in g  th at c o u ld  b e  d o n e  u n til an  o ffe n c e  h a d  b e e n  
co m m itted . T he A D B  h a n d le d  the s itu a tio n  b y  c a llin g  tw o  c o m m u n ity  m e e t in g s  
o f all the n e ig h b o u r s  in  the area w h o  h ad  ex p er ie n c ed  s im ila r  p r o b le m s, h a v in g  
lia ised  w ith  th e  C o m m u n ity  Justice C entre and  the p o lice  to  e x p lo r e  o p tio n s  w ith  
th em . T h is r e su lte d , a cc o r d in g  to th e A D B  "in the c o m m u n ity  fe e l in g  ab le  to  
tack le their p ro b lem s m ore d irec tly  and  c o n fid e n tly  k n o w in g  p r e c is e ly  w h a t  ro le  
each  o f ou r d ifferen t a g en c ies  co u ld  p la y  in  the ev en t o f a n y  fu tu re in c id en ts" .86

W h ere  th e ra c ism  is p o te n t ia lly  o n g o in g , the r e m e d y  r eq u ired  w il l  b e  o n e  
w h ic h  a d d resse s  the re la tio n sh ip  b e tw e e n  the v ictim  and th e  p o ten tia l perpetrator. 
T he p o ss ib ility  o f th is ty p e  o f r e so lu tio n  w a s  ex em p lif ied  in  th e  ca se  o f v ilif ic a tio n  
of A u str a lia n  A ra b s in  a n u m b er  o f n e w sp a p e r  a r tic les , le tte r s  a n d  e d ito r ia ls  
a p p e a r in g  in  a d a ily  n e w sp a p e r . T he A u str a lia n  A ra b  o r g a n is a t io n  w h ic h  
b r o u g h t th e  c o m p la in t  a lle g e d  th at th e v il if ic a t io n  w a s  b a s e d  o n  in a c c u r a te  
tra n sla tio n s o f articles a p p ea r in g  in  A rabic n ew sp a p ers . A  so lu t io n  w a s  fo u n d  in  
the h o ld in g  o f  regu lar  m e e tin g s  b e tw e e n  the tw o  o rg a n isa tio n s , a n d  in  the ru n n in g  
o f g en era l in fo rm a tio n  se s s io n s  for n e w sp a p e r  staff.87

T h ere are, o f  c o u r se , so m e  ca ses  in  w h ic h  an a p o lo g y , a r ig h t o f  r e p ly  or  
c o m m u n ity  e d u c a tio n  w ill  n o t b e a su ffic ien t rem ed y . In o n e  su c h  ca se , after the  
A D B  fo l lo w e d  u p  a c o m p la in t  a b o u t an  a rtic le  in  a c o u n tr y  n e w s p a p e r  that 
r a c ia lly  v i l i f ie d  A b o r ig in e s , th e n e w sp a p e r  and  th e  a u th o r  o ffe r e d  th e  lo ca l 
A b o rig in a l c o m m u n ity  a n d  the c o m p la in a n t financia l c o m p e n s a tio n .88

W h at th e se  ca se s  d em o n stra te  is  that la w  is n o t a m o n o lith ic  m o n ster , m o re  
th rea ten in g  th a n  th e  ra c ism  w h ic h  it s e e k s  to  a d d ress . L a w  ca n  b e  d ra fted  to  
e m p o w e r  v ic t im s , to  reco g n ise  their r igh ts a n d  their p a in . A t th e  sa m e  tim e  la w  
can  b e  d ra fted  to  Tit the crim e' —  to p u n ish  w h ere  p u n is h m e n t is  d u e , b u t m o re  
o ften  act to  o v erco m e  the p rob lem  reta in in g  the d ig n ity  o f all in v o lv e d .

Free Speech and the Freedom to Express Hatred

D e sp ite  th e  le g a l p o ss ib ilit ie s , a n d  d e sp ite  a c k n o w le d g in g  th at rac ist sp e e c h  
ca u ses  harm , th e c iv il libertarian  p o s it io n  rem ain s that it is  im p e r m is s ib le  for la w  
to  b e in v o k e d  to  p ro h ib it racist sp eech . T his is  b ecau se , in d e p e n d e n t  o f its  co n ten t, 
racial v ilif ic a tio n  is  tak en  to  be 'sp eech ', and  sp eech  m u st b e  le ft free. F reed o m  o f  
sp e e c h  is v a lu e d  as an  e ssen tia l e le m e n t o f liberal d em o cra cy  —  w h e r e  th e  search  
for tru th  is th e  k e y  to  p rogress; the a sser tio n  o f in d iv id u a lism  resp ec ted ; an d  the  
p olitica l a rran gem en ts reflect th e req u irem en t of se lf-g o v ern m en t. T h o se  in  favou r  
o f  rac ia l v il if ic a t io n  la w s  a c c e p t th e ce n tr a lity  o f  free  s p e e c h  to  A u str a lia n  
d em o cra cy ; n o  d o u b t is  ca st u p o n  the im p o rta n ce  o f  in d iv id u a lism ; a n d  w h ile

86 NSW Anti-Discrimination Board Annual Report 1989-1990, 17.
87 NSW Anti-Discrimination Board Annual Report 1990-1991, 24.
88 NSW Ajnti-Discrimination Board Annual Report 1990-1991, 24.
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there m a y  b e  so m e  sc e p tic ism  a b o u t th e  a tta in m en t o f tru th  and  p r o g r e ss , e v e n  
th e se  id e a ls  are a l lo w e d  to  r e m a in  in  p la ce . T he d if fe r e n c e  b e tw e e n  c iv i l  
lib er ta r ia n s  a n d  p r o p o n e n ts  o f le g is la t io n  r e v o lv e s  a ro u n d  th e  l im its  o f  th e  
d o c tr in e . N o t  e v e n  th e  m o s t  e x tr e m e  p r o p o n e n ts  o f  free sp e e c h  b e lie v e  th at  
freed o m  o f sp e e c h  is  a b so lu te , th e  is s u e  is  w h e r e  it is  a p p ro p ria te  to  d r a w  th e  
b o u n d a r ie s  o f  fr e e d o m  o f  sp e e c h  —  w h a t  s p e e c h  sh o u ld  be p r o te c te d  b y  th e  
p rin c ip le  and  w h ic h  sp e e c h  sh o u ld  fall o u ts id e  th e p ro tected  realm .

T ra d itio n a l v e r s io n s  o f freed o m  o f  sp e e c h  h a v e  b e e n  d e r iv e d  from  p o lit ic a l  
th in k in g  o f  th e  17th  c e n tu r y , so  it sh o u ld  n o t b e  su r p r is in g  th at free  sp e e c h  
p rin c ip le s  are b a se d  o n  17th  cen tu ry  a ss u m p tio n s  a b o u t m a n  (sic). F irst th ere is  
an  a s s u m p t io n  o f  a to m is t ic  in d iv id u a l  a u to n o m y . T h is  a s s u m p t io n  is  
c o m p le m e n te d  b y  a n o tio n  o f n eu tra lity  o f  la w  a n d  o f the state. T here is  a further  
a ss u m p tio n  th at th e sta te  is  p o w e r fu l a n d  a grea ter  threat to in d iv id u a ls  th an  
p e o p le  are to  ea ch  other. It is  a ssu m e d  that, ju st as trade sh o u ld  b e le ft to  fin d  its  
o w n  le v e l ,  a l lo w in g  an  u n r e g u la te d  m a rk e t p la c e  o f  id e a s  w il l  le a d  to  th e  
d o m in a n c e  o f  tru th . It is  a s s u m e d  th a t th e m e d ia  sh o u ld  b e trea ted  as an  
in d iv id u a l, b e in g  a m o u th p ie c e  for th e  e x p r e ss io n  o f in d iv id u a l id eas. A n d  there  
is an  a s s u m p tio n  th a t 's tick s  an d  s to n e s  w ill  break  m y  b o n e s , b u t w o r d s  w il l  
n ev er  h u rt m e'. M a n y  o f th ese  id e a s  are n o b le  a n d  su p er fic ia lly  a ttractive . T he  
a sse r tio n  th a t g o v e r n m e n t sh o u ld  n o t d ic ta te  m ora ls; th e id ea  that in d iv id u a ls  
sh o u ld  b e  e n c o u r a g e d  to  d e v e lo p  o f s tr o n g  se n s e  o f se lf-w o rth ; th e  id e a  th a t  
th o u g h ts  a b h o r r e n t to  a free  s o c ie ty  w i l l  w ith e r  w h e n  a ired  b u t  fe s te r  if  
su p p r e sse d . H o w e v e r , th e se  v ie w s  n a iv e  and  e v e n  d a n g ero u s. T his v ie w  o f  the  
w o r ld  e n tr e n c h e s  th e  fr e e d o m  o f  th e  p o w e r fu l to  rem a in  p o w e r fu l (it is  th eir  
c o n c e p tio n  o f  m o ra lity  w h ic h  is a lrea d y  d ic ta ted  b y  the state); and a llo w s  th e  co st  
o f to leran ce to b e  b o rn e  b y  th o se  lea st cap ab le  o f  b ea r in g  it. A  brief re sp o n se  to  th is  
p o s it io n  is  in  order.

T here is gen era l a g reem en t that a lim it  to  freed o m  o f sp eech  is p r o v id e d  b y  the  
harm  p r in c ip le . T h is is  p red ica ted  o n  th e  d is tin c t io n  b e tw e e n  se lf-reg a rd in g  a n d  
o th er-reg a rd in g  co n d u ct. A c co rd in g  to  John Stuart M ill, th e  o n ly  o c c a s io n s  w h e n  
it is le g it im a te  for th e  sta te  to  in ter fere  w ith  th e  w o r d s  or a ctio n s o f  c it iz e n s  is  
w h e n  th e  b e h a v io u r  co n c e r n e d  c a u se s  h a rm  to  an oth er . T he c iv il lib e r a tio n  
p o s it io n  is  th at w o r d s  by their nature are se lf-reg a rd in g , a n d  th erefore ca n  d o  n o  
harm . T h is is  ju st s im p ly  w r o n g . T h e p a ra lle l w ith  a n o th er  a c tiv ity  w h ic h  h as  
b een  th o u g h t o f as se lf-reg a rd in g  is  irresistib le .

C ig a rette  sm o k in g , u n til r e c e n tly  a so c ia lly  a ccep ta b le  le isu re  a c t iv ity , w a s  
th o u g h t  o f  as se lf-r e g a r d in g  c o n d u c t . Ju st as in  th e  c a se  o f  ra c ist sp e e c h ,  
e d u c a tio n  c o u ld  b e  u se d  to  try to  c h a n g e  so c ia l a ttitu d es , b u t the co n cern  for the  
r ig h ts  o f  sm o k e r s  r e su lte d  in  o n ly  m in o r  reg u la tio n . It is  n o w  r e c o g n ise d  that 
to b a cco  sm o k in g  is  th e la rg est s in g le  c a u se  o f  p rev en ta b le  d ea th  a n d  d is e a se  in  
A u stra lia . T o a d d  fu e l to  the fire, it tran sp ires that the se lf-reg a rd in g  e x p r e ss io n  o f  
p erso n a l p referen ce  a n d  in d iv id u a lity  —  th e free ch o ice  to s lo w ly  k ill o n e se lf  —  is  
in  fact o th er -reg a rd in g  co n d u ct w h ic h  ca n  ca u se  s ig n ifica n t harm  to  o th ers. T here  
is  n o w  su b sta n tia l e v id e n c e  that p a s s iv e  sm o k in g  ca u se s  a w id e  ran ge o f  il ln e s se s
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in  y o u n g  c h ild r e n  a n d  h a s  s ig n if ic a n t  a d v e r se  h e a lth  e f fe c ts  in  a d u lt  n o n -  
s m o k e r s .89 T h ese  are s ig n if ic a n t  c o sts  to  b e  b o rn e  b y  th e  in n o c e n t  v ic t im s  o f  
so m e o n e  e lse 's  fr e e d o m  o f  ex p ress io n .

T h e  a c tu a l, p h y s ic a l  a n d  e m o t io n  h arm  in f lic te d  b y  r a c is t  s p e e c h  h a s  
s im ila r ly  b e e n  w e ll  d o c u m e n te d . Y et u n til w e  can  fin d  so m e  d irec t lin k  b e tw e e n  
racia l v il if ic a t io n  a n d  h arm  in  the n a tu re  o f  p h y s ic a l v io le n c e , lib era ls  w il l  n o t  
a ccep t th at there is  su ffic ien t p ro x im ity  b e tw e e n  the sp e e c h  an d  th e h arm  to  ju stify  
c u r ta i l in g  th e  s p e e c h . T h e  w o r k  o f  G o r d o n  A llp o r t90 is  o f t e n  c ite d  as  
d e m o n s tr a tin g  a lin k  b e tw e e n  v ilif ica tio n  a n d  v io le n c e . A c c o r d in g  to  B a ren d t91 
there are tw o  c o n flic t in g  p o ss ib ilit ie s  for racist sp e e c h  a n d  p u b lic  order. O n  th e  
on e h a n d , "to to lera te  sp e e c h  a b u sin g  racial, e th n ic  or r e lig io u s  g r o u p s  is  to  le n d  
r e sp e c ta b ility  to  ra c is t a tt itu d e s , w h ic h  in  th e ir  tu rn  m a y  fo s te r  an  e v e n tu a l  
b r e a k d o w n  o f  p u b lic  o rd er" . O n  th e  o th er  h a n d , " s u p p r e s s io n  o f  [racist]  
p r o p a g a n d a  is  in  th e  lo n g  ru n  m o re  lik e ly  to  e x p o se  so c ie ty  to  th e  r isk  o f v io le n c e  
th a n  its  d is se m in a tio n " . A s  it is  u n k n o w n  a n d  u n k n o w a b le  w h ic h  o f  th e s e  
p o s it io n s  is  correct, it is  b etter  to  focu s o n  im m ed ia te  q u e st io n  o f  r ig h ts  o f  v ic t im s  
and  d e a l w ith  p r o b le m s o f  p u b lic  order w h e n  th ey  arise. A fter  a ll, if  ra c ism  g o e s  
u n d eterred  a n o th er  d im e n s io n  m a y  b e  n e e d e d  to th e p u b lic  ord er a n a ly s is  —  that 
o f r e ta lia tio n  n o t o n ly  b y  v ic t im  g ro u p s, b u t b y  m em b ers  o f th e c o m m u n ity  w h o  
are s ic k e n e d  b y  b e in g  ex p e c te d  to to lerate in to leran ce . U n la w fu l a c tio n s m a y  w e ll  
b e sp u rred  b y  fa ilu re  to  reg u la te  racist p ro p a g a n d a . O n e  re la t iv e ly  m in o r  ex a m p le  
o f  th is  w a s  rep o r ted  b y  th e  W estern  A u stra lia n  L aw  R eform  C o m m iss io n , w h o  
w e r e  c o n cern ed  a b o u t th e  u n la w fu l acts o f  sp r a y in g  o u t racist m e s sa g e s  a n d  o f  
r e m o v in g  racist p o ster s  co m m itted  b y  o th erw ise  la w -a b id in g  c it iz e n s .92

T o m y  m in d , e s ta b lish in g  a link  to a b r e a k d o w n  in  p u b lic  o rd er  is , a n y w a y ,  
q u ite  u n n e c e ssa r y  93 T he h arm  to v ic t im s o u tlin ed  earlier  in  th is e s s a y  sh o u ld  b e  
e n o u g h  to  c o n v in c e  a n y  b u t th e  m o st hard  h earted  th at w e  are d e a lin g  w ith  th e

89 For example, in Australia it has been found that exposure to smoke at home is associated with a 
doubling of the risk of myocardial infarction or coronary death among non-smoking women: K 
Steenland 'Passive smoking and the risk of heart disease' (1992) 267 JAMA 94-99. Early childhood 
illnesses including, glue ear, bronchitis, pneumonia, chronic cough, persistent wheeze and other 
lower respiratory illnesses are more common in children who have smoking parents than in those 
who do not. Passive smoking increases the risk of death from SIDS (sudden infant death syndrome): 
KC Schoendorf and JL Kiely 'Relationship of Sudden Infant Death Syndrome to Maternal Smoking 
During and After Pregnancy' (1992) 90 Paediatrics; R Scragg et al 'Bed sharing, smoking, and alcohol 
in the sudden infant death syndrome' (1993) 307 British journal of Medicine. Passive smoking is 
thought to play a role in triggering asthma attacks in both children and adults; and there is some 
evidence that exposure to passive smoking is a risk factor for the development of cancer of the cervix 
ML Slattery, LM Robinson, KL Schuman et al 'Cigarette smoking and exposure to passive smoke are 
risk factors for cervical cancer' (1989) 261 JAMA 1593.

90 See eg Delgado (1984) n 18, 140. Delgado cites two works by G Allport The Nature of Prejudice (1954) 
and The Bigot in Our Midst (1944). The debate over proving a link between vilification and violence 
has also been conducted in the context of feminist arguments that pornography leads to the assault 
and rape of women. For an argument that such a link exists see M Baxter 'Flesh and Blood' (May 
1990) New Scientist 5. For a liberal view that the evidence for such a link remains insufficient, see S 
Bems 'Pornography, Women, Censorship and Morality' (1990) 7 Law in Context 30.

91 E Barendt Freedom of Speech (1985), 162.
92 WALRC n 8, 9.
93 See Kretzmer n 41, 498.
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in flic tio n  o f real a n d  su b sta n tia l pain . T he a ssu m p tio n  that it is a rea so n a b le  co st  
for th e v ic t im  to  b ear d e p e n d s  on  an  u n rea lis tic  a cco u n t o f h u m a n  n atu re w h ic h  
p erm ea tes  lib era l a cco u n ts  o f  the free sp e e c h  p rin c ip le . T h is is  th e  a s s u m p tio n  
that w e  are a to m istic  in d iv id u a ls  for w h o m  p erso n a l a u to n o m y  is  a fu n d a m e n ta l 
asp ect o f p erso n a lity . Y et the fiction al n atu re o f th is sort o f a cco u n t h a s lo n g  b e e n  
e x p o se d . T he w o r k s  o f M arx, E n g e ls , W eb er , D u rk h e im  e x p lo d e d  th e  m y th  o f  
sep a ra ten ess . R ea lis t a cco u n ts  o f p o lit ic a l a n d  so c ia l o r g a n isa tio n  fo c u s  o n  th e  
c o m p le x it ie s  o f  r e la t io n sh ip s  a n d  in te r d e p e n d e n c e . F e m in is t  sc h o la r sh ip , in  
particu lar, h as d em o n stra ted  the in terco n n ec ted n ess  o f  p e o p le  a n d  h o w  ou r s e n se  
o f  w h o  w e  are is , in  p a rt at le a s t , d e te r m in e d  b y  o u r  lo c a t io n  in  a n d  o u r  
re la tio n sh ip  to  so c ie ty .94

T he fo cu s  o n  in d iv id u a lism  crea tes a n e w  form  o f ty ra n n y  o f th e  m ajority . 
A ssu m in g  th e form al e q u a lity  o f  ea ch  in d iv id u a l resu lts  in  an  e q u a lity  o f  p o w e r  
b e tw e e n  in d iv id u a ls  m e a n s  th a t w e  fa il to  a cco rd  e q u a l d ig n i t y  to  th e  
d is e m p o w e r e d . C o n s id e r  th e e q u a lity  o f  a v ic t im  o f ra c ism  a n d  John  L a w s, a 
racist ta lk b ack  r a d io  h o st , w h o  ca lls  h im se lf  the "doctor o f d em o cra cy " . L a w s  
h as a foru m  from  w h ic h  to  p ro p a g a te  h is  id e a s , a n d  th e  p o w e r  o f th e  b e e p e r  to  
s ile n c e  th e  sp e e c h  o f a n y o n e  w h o  d is a g r e e s  w ith  h im . Y et w ith in  lib era l free  
sp e e c h  p r in c ip le s  th e m e d ia  is to  b e  a cco rd ed  the sa m e  r ig h ts  a n d  fr e e d o m s  as  
in d iv id u a ls !

S a d u rsk i d is m is s e s  th e  c la im  th at 'p sy ch ic  harm ' (th e h arm  to id e n t ity  an d  
p e r so n a l d ig n ity  w h ic h  r e su lts  from  ra cist sp e e c h ) req u ir e s  p r o te c t io n  o n  th e  
a ssu m p tio n  o f  form al eq u a lity . H e c o n s id e r s  that th e h arm  to  th e  id e n t ity  o f  a 
v ic t im  o f rac ism  is  n o  d ifferen t from  th e harm  to  the id e n t ity  o f, for e x a m p le , an  
in su lte d  m em b er  o f the K u K lux K lan .95 Y et, as there ca n  b e  n o  p ara lle l b e tw e e n  
the harm  c o n stitu te d  b y  an  attack on  a m em b er  o f a p o w e r fu l w h ite  o r g a n isa tio n  
and  the h arm  d irec ted  at a d is e m p o w e r e d  m em b er  o f  an  h is to r ic a lly  o p p r e ss e d  
m in o r ity .96 S ta n ley  F ish  arg u es that:

[ t ]h o s e  w h o  b lin k  at th is  fact a n d  a r g u e  th a t in s u lt s  d ir e c te d  a t w h it e  m a le s  s h o u ld  b e  
m e t w i t h  th e  s a m e  d is fa v o u r  a n d  p e n a lt ie s  a s  in s u lt s  d ir e c te d  a g a in s t  m in o r it ie s  are  
w o r k in g ,  w h e th e r  th e y  k n o w  it or  n o t , to  p r e s e r v e  th e  l in e s  o f  p o w e r  a n d  c u ltu r a l  
a u th o r ity  a s  th e y  h a v e  e x is t e d  in  th e  p a s t . B y  in s is t in g  th a t from now on th ere  s h a ll b e  
n o  d is c r im in a t io n , th e y  le a v e  in  p la c e  th e  e f fe c t s  o f  th e  d is c r im in a t io n  th a t h a d  b e e n  
p r a c tic e d  for  g e n e r a t io n s .97

94 See eg C MacKinnon n 60; C Pateman The Sexual Contract (1988) Polity Press.
95 W Sadurski n 56, 189. On Klan activities in Australia, see NIRV 78-9, 118.
96 To overcome these problems of taking harm to identity seriously, Sandel suggests that a distinction 

needs to be made between aspects of one's identity which is constitutive of the person (race, religion, 
sexual preference, gender) and those aspects which are instrumental (political affiliations, club 
memberships etc): M Sandel Liberalism and the Limits of justice (1992) Cambridge University Press, 
Cambridge, 147-150. There is a parallel with the function of pornography in the structural 
inferiority of women. In most cases the direct effect/harm on an individual may be hard to gauge, 
but the evidence of the damage to women generally from the availability of pornography is 
extremely strong: C MacKinnon n 45. See also C Lawrence III n 62, 443.

97 S Fish There's No Such Thing As Free Speech And It's A Good Thing, Too, OUP, New York, 76 
(emphasis in original). See also R Dworkin n 17.
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T h is s u g g e s ts  th a t the p ro tec t io n  a g a in st racist sp e e c h  sh o u ld  b e  d e s ig n e d  to  
a d v a n ta g e  th e d isa d v a n ta g e d , n o t to  further esta b lish ed  p o w e r  stru ctu res. R acial 
v ilif ic a tio n  sh o u ld  b e  a form  o f a ffirm ative action , and  n o t a v a ila b le  for p o w e r fu l 
g ro u p s to  u se  as further w e a p o n s  o f  o p p ress io n . T his h as h a p p e n e d  w ith  resp ect  
to  se x  d is c r im in a t io n  la w s  —  w h e r e , for e x a m p le , it w a s  a r g u e d  th a t it  is  
d isc r im in a tio n  a g a in st m en  to e sta b lish  w o m e n 's  h ea lth  cen tres e v e n  th o u g h  th is  
in v o lv e d  an  a ttem p t to  sh ift the trad itional fo cu s o f m ed ica l resea rch  a n d  p ractice  
from  m e n  towards eq u a l trea tm en t for w o m e n .98 G iv en  that the p u r p o se  o f la w s  
re g u la tin g  or p ro scr ib in g  h ate  sp eech  is to  rem o v e  in s titu tio n a lised  harm  d irected  
at o p p r e s s e d  m in o r itie s , it is  in a p p ro p r ia te  to  e m p lo y  the sa m e  la w  to  a d d r e ss  
o ffe n s iv e  sp e e c h  d irected  at m em b ers o f d o m in a n t g rou p s.

If it is  a ccep ted  th at racist sp e e c h  ca u ses  harm , it is  u n co n tro v ers ia l within th e  
lib e r a l a c c o u n t  o f  fr e e d o m  o f  s p e e c h  th a t th is  sp e e c h  is  a m e n a b le  to  le g a l  
reg u la tio n . A s  a m atter  o f p r in c ip le , the lim its  to  free sp e e c h  are rea ch ed  w h e r e  
h arm  e x is ts . W h en  th is  is  a c c e p te d , lib era ls  sh ift  th eir  d e fe n c e  o f  fr e e d o m  o f  
sp e e c h  from  p r in c ip le  to  p o lic y .99 T he p o lic y  co n sid era tio n s  in v o lv e  the q u e st io n  
o f w h e th e r  s u p p r e s s in g  s p e e c h  w il l  so lv e  the p ro b lem  o f  v ic t im isa t io n . O n e  
fo rm u la tio n  o f  th is  p o lic y  q u e st io n  is the 'fresh  air a p p roach ' to  racist sp e e c h , an  
a p p r o a c h  d e v e lo p e d  b y  a n a lo g y  w ith  th e a r g u m e n t fro m  tru th . T h e o th er  
fo rm u la tio n  a ssu m e s  that th e  su p p r e ss io n  o f racist sp eech  w ill  lea d  to  th e  crea tion  
o f m a rty rs , w h ic h  w il l  h a v e  th e  e ffec t  o f  in c r e a s in g  racia l h a tred  rath er  th a n  
o v e r c o m in g  it .100

T h e 'fresh  air ap p roach ' to  sp eech  in v o lv e s  th e  b e lie f  that a llo w in g  th e p ro cess  
o f e x p o s in g  racist v ie w s  to p u b lic  scru tin y  w ill resu lt in  th e rejection  o f  th o se  id ea s  
and  in  th e so c ia l iso la t io n  o f  racists; that d e n y in g  rac ists a ir tim e w il l  r e su lt  in  a 
p o w e r fu l b la ck  m a rk et o f h a te , w h e r e  ra c ist b e lie fs  w ill  sp r e a d  a n d  ig n ite  th e  
p a ss io n  o f  a d a n g e r o u s  u n d erc la ss . T his a ssu m e s  the o p era tio n  o f  th e  free m ark et 
o f id e a s  w h e r e  e a c h  id ea  ca n  b e  d eb a ted , a n d  w h e r e  tru th  w il l  u lt im a te ly  w in . 
H o w e v e r , th e  lib era l a c c o u n t o f  m a rk ets , w h ic h  is  d e r iv e d  fro m  th e  artific ia l 
a c c o u n t o f e q u a lity  d e sc r ib e d  a b o v e , h a s b e e n  rejected  as b e in g  in v a lid  b o th  
d e sc r ip tiv e ly  a n d  n o rm a tiv e ly . It w a s  lo n g  a go  a c k n o w le d g e d  th at free  m ark ets  
a s s u m e  le v e l  p la y in g  f ie ld s , a n d  th at w ith o u t  g o v e r n m e n t  in te r v e n t io n  th e  
d is tr ib u t io n  o f  p o w e r  is s k e w e d . T h is is tru e  for id e a s  as w e l l  a s tra d e . 
P ro p o n en ts o f the liberal co n cep tio n  o f free sp eech  fail to take a cco u n t o f th e  p o w e r  
im b a la n ce  an d  stru ctu ral su b o rd in a tio n  o f  so m e m em b ers o f  so c ie ty . T he sp e e c h  
o f th e  p o w e r fu l is  n o t c o u n tered  b y  the v o ic e  o f the v ic tim . A s w e  h a v e  a lrea d y

98 Re Proudfoot (1991) 100 ALR 557; D Broom 'With Friends like Ihese!' (1992) 17 Alternative Law Journal 
142. See also K Crenshaw 'Race, Reform and Retrenchment: Transformation and Legitimation in 
Anti Discrimination Law' (1988) 101 Harvard Law Review 1331; Freeman n 16; Thornton n 79.

99 Kretzmer n 41, 450, 451.
100 cf M Gale 'Reimagining the First Amendment: Racist Speech and Equal Liberty' (1991) 65 St John's 

Law Review 119, 140.
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n o te d , a sp ea k er  w h o  h a s a ccess  to  the m e d ia  ca n n o t b e  eq u a te d  w ith  o n e  w h o  
d o es  n o t .101

Further, h is to ry  a n d  exp er ien ce  b e lie  the 'fresh  air' a rg u m en t w h ic h  is  d irected  
a g a in st racial v il if ic a tio n  leg is la tio n . A s L asson  p o in ts  o u t ,102 h o w e v e r ,

[t]o  b e l ie v e  th a t a ll  u g ly  id e a s  w ith e r  w h e n  a ir e d  is  th e  h e ig h t  o f  n a iv e te .  It c a s t s  
c o n te m p t  u p o n  h is to r y  a n d  ig n o r e s  th e  m o s t  f r ig h te n in g  p a r a d o x  o f  o u r  tim e: th a t N a z i  
p h i lo s o p h y  w a s  b o r n  a s  a le g it im a te  e x p r e s s io n  o f  p o lit ic a l th o u g h t  . . . a n d  th a t it w a s  
e m b r a c e d  b y  th e  h ig h ly  s o p h is t ic a te d  G e r m a n  p e o p le .

W e are w e ll  aw a re  th at d e sp ite  a llo w in g  racism  to  flo u r ish  in  A u stra lia , th e  air is  
far from  fresh. In fact, it is rea so n a b le  to a ssu m e  that g iv in g  racist sp e e c h  a p u b lic  
p la tfo rm  p r o v id e s  th e  o x y g e n  n ecessa ry  for the id ea s  to  g ro w . W e a lso  k n o w  the  
d a n g e r s  a sso c ia te d  w ith  b rea th in g  p o llu te d  air. W h ile  th ere  is a g rea t d e a l o f  
e v id e n c e  o f th e  lin k  b e tw e e n  racist sp e e c h  a n d  racist v io le n c e , th ere  h a s b e e n  n o  
research  w h ic h  e s ta b lish e s  the d a n g er  to v ic t im s o f o u tla w in g  racial h atred . T here  
is , o f  co u rse , a great d ea l o f a ssertio n  that th is is  the case.

T he p ro b lem  o f crea tin g  m artyrs a lso  se e m s to  b e  so m e w h a t m isp la c e d . T he  
a rg u m en t is  e s s e n tia lly  that w h ere  racist sp e e c h  is o u tla w e d , racists w ill  b e  ab le to  
u se  th e  co u rts  a n d  th e  m ed ia  as foru m  from  w h ic h  to  p ro p a g a te  th e ir  id e a s  w ith  
m u c h  greater  im p a c t th an  th e y  c o u ld  n o r m a lly  b e e x p e c te d  to  h a v e . T h ey  w ill  
b e c o m e  m artyrs b e c a u se  th ey  w ill g a in  a sy m p a th etic  fo l lo w in g  o f o th ers w h o  w ill  
c o n s id e r  th at it is  th e  racist w h o  is  b e in g  v ic t im ise d  for s im p ly  e x p r e s s in g  h is  
o p in io n . It is  c e r ta in ly  true th at in  so m e  ju r isd ic t io n s  th e racist id e a s  o f  th o se  
b e in g  p r o se c u te d  h a v e  b e e n  g iv e n  a lo t o f  a ir tim e —  a n d  in  o n e  C a n a d ia n  ca se  a 
d a n g e r o u s  p r e c e d e n t w a s  set w h e n  a C ou rt re fu sed  to  take ju d ic ia l n o tice  o f  the  
H o lo c a u s t  a n d  g a v e  r e v is io n is t  'h is to r ia n s ' a c r e d ib ility  th a t th e y  w o u ld n 't  
o th e r w is e  h a v e  h a d .103 H o w e v e r , w h e th e r  th is  so rt o f  p r o b le m  h a s e v e n  th e  
p o ten tia l to  arise  d e p e n d s  b o th  u p o n  the la w  that is d rafted  a n d  the m a n n er  o f its 
im p le m e n ta tio n .

T he p o ss ib ility  o f  in tro d u c in g  la w  w h ere  the racist g e ts  n o  d a y  in  co u rt and  no  
e a sy  ro u te  to  m e d ia  p u b lic ity  is  d em o n str a te d  a b o v e . In N e w  S o u th  W a les  w e  
h a v e  b o th  c r im in a l a n d  c iv il p r o sc r ip tio n s  o f  racia l v il if ic a t io n , b u t  w e  h a v e  
created  no  h ero es . In m o st ca ses , th e racist isn 't after p u b lic ity  a n y w a y . W h ere a 
c r im in a l is  b r o u g h t  to  tria l it is a lw a y s  p o s s ib le  for th at p e r so n  to  g a in  the  
sy m p a th y  o f so m e  sec to rs o f the co m m u n ity . T he fact that m a n y  m e n  fee l en titled

101 See D Partlett 'From Red Lion Square to Skokie to the Fatal Shore: Racial Defamation and Freedom 
of Speech' (1989) 22 Vanderbilt Journal of Transnational Law 431,459.

102 K Lasson 'Racial Defamation As Free Speech: Abusing the First Amendment' (1985) 17 Columbia 
Human Rights Law Review 11, 54.

103 Re Zundel 35 DLR (4th) 338 at 398. D Fraser 'It's Alright Ma, I'm Only Bleeding' (1989) 14 Legal 
Service Bulletin 69 argues that this case points to the inapproriateness of law in regard to racist 
speech: it potentially provides a forum from which sophistocated racists, such as those who engage in 
holocaust denial, are able to disseminate and legitimise their views, and it adds to the victim's 
burden by putting the burden of proof onto the plaintiff. Both these problems arise from the drafting 
of the law, rather than because law is inherently incapable of addressing the problem.
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to  b a sh  th eir  w iv e s ,  m a y  re su lt  in  su p p o rt for a m a n  w h o  is  p r o se c u te d  th ro u g h  
th e  co u rts  after an  e p is o d e  o f  ser io u s  d o m estic  ab u se. A  g a n g  le a d e r  w h o  is ja iled  
for k illin g  th e  h e a d  o f  the o p p o s in g  g a n g  m a y  b e c o m e  a h ero  to  th e  rest o f  h is  
g a n g . T h e m o ra l c ru sa d er  w h o  is  se n te n c e d  for 'c le a n in g  u p  th e  s tr e e ts ' b y  
a ssa u ltin g  d ru g  a d d ic ts  or g a y  m en  m a y  be th o u g h t o f  as a m artyr  b y  th o se  w h o  
sh a red  h is  v ie w  o f  th e  w o r ld . But n o n e  o f th is h e r o -w o r sh ip  re su lts  in  th e  cou rts  
or th e  le g is la tu r e  in  r e fu s in g  to  p ro h ib it h a rm fu l a c tio n  or to  p u n is h  th o se  w h o  
b reak  th e  la w . W h y , b e c a u se  o f the link  w ith  sp e e c h , w e  sh o u ld  fee l d iffe r e n tly  
a b o u t ra c ists  w h o  th rea ten  v io le n c e  or w h o  in c ite  o th ers  to  v io le n c e  is  h ard  to  
u n d ersta n d . It a p p ea rs to b e  a form  o f m oral p a ra ly s is  —  that w e  are to o  scared  to  
ca ll a racist a racist, an d  to d e n y  the leg itim a cy  o f h is p o in t  o f v ie w .

W h e n  th e  lib era l c o n c e p t io n  o f harm  is fo u n d  la c k in g , a n d  th e  fre sh  air 
a p p ro a ch  to  free sp e e c h  is se e n  to h a v e  n o  v a lid ity , a n d  th e p ro b lem  o f  th e  crea tion  
o f  m artyrs tu rn s o u t to  n o t b e  su c h  a prob lem , there is  n o th in g  o f  su b sta n ce  le ft o f  
th e tra d itio n  lib era l rejection  o f  racial v ilif ica tio n  la w s . W h at is  m o r e , th e  lib era l 
a c c o u n t o f  fr e e d o m  o f  s p e e c h  h a s b e e n  re jected  in  th e  in te r n a tio n a l aren a . 
A lth o u g h  th e  g o v e r n m e n t h a s fa iled  to pass le g is la tio n  p u rsu a n t to  A rtic le  20(2) o f  
th e International Covenant on Civil and Political Rights (ICCPR) or A rtic le  4  o f  the  
International Convention on the Elimination of All Forms of Racial Discrimination 
(C E R D ), o n  25 th  S ep tem b er  1991 A u stra lia  a cced ed  to  th e F irst O p tio n a l P rotoco l 
to  th e  IC C PR  (w h ic h  to o k  e ffe c t  on  25 th  D e c e m b e r  1 9 9 1 ),104 a n d  o n  th e  13th  
January  1993 A u stra lia  m a d e  a D eclaration  u n d er  A rtic le  14 o f  C ER D . B oth  th ese  
m o v e s , in te n d e d  to  d em o n stra te  A u stra lia 's " co n tin u ed  c o m m itm e n t to  e n su r in g  
th e  h ig h e s t  s ta n d a r d s  in  th e  o b serv a n ce  o f h u m a n  r ig h ts" , p r o v id e  in d iv id u a l  
A u str a lia n s  w ith  th e  o p p o r tu n ity  to  b r in g  c o m p la in ts  a b o u t ra c is t s p e e c h  to  
in tern a tio n a l b o d ie s  for d eterm in a tio n .

T h e e ffe c t o f  s ig n in g  th e  F irst O p tio n a l P ro to co l is  th at th e H u m a n  R igh ts  
C o m m itte e ,  s e t  u p  u n d e r  IC C P R , is  c o m p e te n t  to  r e c e iv e  a n d  c o n s id e r  
c o m m u n ic a tio n s  fro m  in d iv id u a ls  w h o  cla im  to  b e  v ic t im s  o f a v io la t io n  b y  the  
State o f  a n y  o f the r ig h ts  set o u t in  the C o v en a n t.105 A p p lica n ts  m u s t  first ex h a u st  
d o m e s tic  r e m e d ie s , b u t the C o m m itte e  has ta k en  th e  v ie w  th at o n ly  r e m e d ie s  
w h ic h  are a v a ila b le  & e ffe c t iv e  n e e d  to be e x h a u ste d . W h eth er  th e  C o m m itte e  
w o u ld  accep t th at a S tate h a s  v io la te d  an in d iv id u a l's  r ig h ts  b y  fa ilin g  to  en a ct  
le g is la tio n , and  th ereb y  p r o v id e  rem ed ie s  as o b lig e d  to  u n d er  th e ICCPR, is  hard  
to  s a y .106 T w o  c o m m u n ic a tio n s  from  A u stra lia  are k n o w n  to  h a v e  b e e n  lo d g e d  
w ith  th e H u m a n  R ig h ts C o m m ittee . In D ecem b er  1991 a T a sm a n ia n  g a y  a c tiv ist  
lo d g e d  a c o m m u n ic a t io n  c h a lle n g in g  a S ta te  la w  w h ic h  m a k e s  h o m o s e x u a l

104 For a discussion of the implications of this, see C Caleo C 'Implications of Australia's Accession to the 
First Optional Protocol to the ICCPR' (1993) 4 Public Law Review 175.

105 The Declaration made by Australia under Article 14 CERD is likely to have a similar impact to 
accession to the First Optional Protocol. The effect of that Declaration is that individual Australians 
can make complaints to the Committee for the Elimination of Racial Discrimination. At this stage 
there have been no Australian applications under the Declaration, but it would seem that the 
jurisprudence of that body is similar to the Human Rights Committee.

106 States are expected to act in good faith in the implementation of treaty obligations.
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sexual activity an offence in that State. 107 In what is now know as the Toonen C ase , 
the Human Rights Committee found that ss 122(a), 122(c) and 123 of the 
Tasmanian C r im in a l  C ode  was in breach of Articles 17(1) and 2(1) of the ICCPR . 108  

This has caused the Australian Government considerable embarrassment, and the 
federal government is now accepting its responsibility to ensure that the offending 
Tasmanian law is not allowed to remain in place.

The Human Rights Committee's method of determining the (in)validity of the 
legislation is similar to the approach of the High Court to the application of the 
constitutional implication of freedom of communication. The Committee argued 
that the requirement of reasonableness implies that "any interference with 
privacy must be proportional to the end sought and be necessary in the 
circumstances of any given case" . 109 The Tasmanian Government had argued 
that the laws were justified on public health grounds as they were intended in part 
to prevent the spread of HIV/AIDS. The Committee considered the legislation in 
question disproportionate to this aim. However, in two other cases the Human 
Rights Committee has accepted that legislation proscribing racial hatred was 
justified as proportionate to the end of balancing freedom of speech and the 
principle of equality. 1 1 0  This was the case even where the speech proscribed was 
clearly political speech: the speech of a racist political party in a liberal democratic 
society. The State action of proscribing such racist speech was held to be an 
appropriate and legitimate restriction on freedom of speech, as Articles 19 of the 
ICCPR which protects freedom of speech needs to be interpreted in the light of 
Article 20 which protects potential victims against racism. 111 The reasoning in the 
T o o n e n  decision suggests that laws which outlaw racist political parties or 
organisations may involve interference with freedom of association and be 
disproportionate to the aim of preventing the spread of racist ideology, but a law 
which directly addresses the issue of racism and racist speech would be 
proportionate to the social evil addressed by the law.

Australia has a very strong public interest in the introduction of racial 
vilification laws. While findings of the either Committee are not legally binding 
on party States, and Australia could therefore choose to ignore or implement any 
recommendations, failure to act upon a finding by the Committee that there has 
been a breach of international obligations is likely to attract severe criticism. And 
this is something that would be likely to trouble Australian governments, for 
although we may not have the most impressive record of human rights protection,

107 The second communication was lodged in June 1993 by a Cambodian boat person, who was detained 
in custody since his arrival in Australia in 1989, alleging that Australia's practice of detaining boat 
people is in breach of the ICCPR. The result of this is as yet unknown.

108 Article 17(1) prohibits arbitrary or unlawful inteference with privacy; Article 2(1) prohibits 
discrimination on certain grounds including 'sex'. See R Croome 'Australian Gay Rights Case Goes 
to the United Nations' (1992) 2 Australian Gay and Lesbian Law Journal 55; A Funder 'The Toonen 
Case' (1994) 5 Public Law Review 156.

109 Communication 488/1992 para 8.3 cited by Funder n 108.
110 JRT & WG Party v Canada Doc A38 40 at 231; MA v Italy 114 90.
111 JRT &WG Party v Canada n 110.
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we have a significant international face to save. From the victims' point of view 
the existence of international law remedies may be of some assistance, but for the 
great majority of those who are targets of racial hatred the fact that the rest of the 
world is concerned about their plight when their own community is not, simply 
adds insult to injury.

Em pow ering Victims of Racial Hatred

The case in favour of laws outlawing racial vilification is overwhelming. The 
fact that almost every jurisdiction in the world has racial vilification laws is 
indicative of a general presumption that law is of some value in the battle against 
racism, and Australia has accepted an international obligation to enact racial 
vilification laws. The case in favour of legislating against racial vilification takes 
as its starting point the belief that all members of society are to be valued equally. 
The free speech proponents will say that they too are concerned with racism, but 
when striking the balance the right of freedom of speech is more important than 
the right to be treated with equal concern and respect; more important than being 
able to live free of daily threat and abuse; more important than empowering those 
who have been victims and who on their own are unable to transcend their 
situation. 'Striking the balance' assumes that the position of the perpetrator of 
hate and the target of racism are somehow commensurate; that by pretending that 
the interest of one in the freedom of self-expression is equivalent to the interest of 
the other in self-respect the less of two evils is done by doing nothing. It is, in the 
end, a matter of perspective. The case in favour of legislation values victims by 
taking the impact of racism seriously.

The very act of introducing law empowers victims of racism. It lets minority 
groups know that the dominant groups in society accept their version of the truth; 
accept the reality of their pain and accept that they are entitled to the dignity and 
respect due to all members of the community. It further communicates to victims 
the message that it is desirable that their voices be heard and that their 
participation in the society is valued. The law will also send a message to 
perpetrators of racial hatred and to educators and others in the community in a 
position to improve the life of victims by freeing them from daily instances of 
abuse and negation of selfhood. Both the legislature and the Courts have a role to 
play in this. It is essential that the High Court accept the role of moral leadership 
which they have taken on for themselves to ensure that the protection of freedom 
of speech does not extend to the dissemination of hate.

From the perspective of victims, the target of racism, it is essential that the law 
acts clearly and decisively. If the state sees racism as an unacceptable mode of 
operation, it must say so in the strongest possible terms. It must pronounce loud 
and clear for all the world to hear that expressions of racial hatred are not the 
Australian way. This means using the type of law that is used whenever a matter 
is to be taken seriously: the criminal law. The law deals with the abuse of property 
rights by application of the criminal law of theft. The law deals with threats to the 
sanctity of the Australian state with the criminal law of sedition. Statements in
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the law that a matter is one of high concern to the community are always 
contained in the criminal law — so it is essential that the expression of racial 
vilification is treated as a criminal offence. However, as victims want more than 
statements of support, it is essential that the criminal law be supplemented with 
law that will allow the victims to be compensated or which will allow for some 
other form of rectification. As the Australian Law Reform Commission noted:

[i]n a tolerant society people are entitled to be protected against serious attempts to 
undermine tolerance by stirring up hatred between groups. Laws prohibiting incitement 
of racist hatred and hostility protect the inherent dignity of the human person. In a 
multicultural society, values such as equality of status, tolerance of a wide variety of 
beliefs, respect for cultural and group identity and equal opportunity for everyone to 
participate in social processes must be respected and protected by law.112

While those who are victims of racism see themselves and are treated as 
'other' the High Court's notion that Australian representative government 
encompasses a principle of self-government is a non sequitor. If the constitutional 
implication of representative government is meaningful, then the concept of 
freedom of political communication and discussion must be interpreted to 
maximise the representation of all members of the Australian community. The 
state must act to protect the rights of ethnic minorities, and to empower them to 
overcome their status as victim. This requires the enactment of racial vilification 
laws.

112 ALRC 57 n 12, para 7.44.


