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VICTORIA. 

ANNO DECIMO 

ELIZABETHy^ S E C U N D ^ R E G I N ^ 

No. 6839. 

An Act to consolidate and amend the Law relating 
to Companies. 

[\9th December, 1961.] 

BE it enacted by the Queen's Most Excellent Majesty by and 
with the advice and consent of the Legislative Council and 

the Legislative Assembly oL Victoria m this present Parliament 
assembled and by the authority of the same as follows (that is 
to say):— 

PART I.—^PRELIMINARY. 
1. This Act may be cited as the Companies Act 1961. shon line. 

2. This Act shall come into operation on a day to be fixed commence-
by proclamation of the Governor in Council published in the 
Government Gazette. 

3. This Act is divided into Parts, Divisions and Subdivisions Division 
as follows:— ''"°^"*^-
Part L—^Preliminary ss. 1-6. 

NOTES. 

The abbreviations used in the marginal references to other Acts are references 
to the following Acts as amended :— 

U.K.: 11 & 12 Geo. VI. 1948 (Imperial). 
N.S.W.: New South Wales No. 33 of 1936. 
Vic: Victoria No. 6455 of 1958. 
Qld.: Queensland No. 53 of 1931. 
S.A.: South Australia Companies Act ! 934-1960. 
W.A.: Western Australia Companies Act 1943-1960. 
Tas.: Tasmania No. 29 of 1959. 

Part IL-
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Part II.—Administration of Act ss. 7-13. 

Part III.— 
Constitution of 
Companies ss. 14-
36. 

Division 1.— Încorporation ss. 14-18. 
Division 2.—^Powers ss. 19-36. 

Part IV. — Shares, 
Debentures and 
Charges ss. 37-
110. 

Division 1,—Prospectuses ss. 37-47. 
Division 2.—^Restrictions on Allotment 

and Commencement of Business ss. 
48-53. 

Division 3.—Shares ss. 54-69. 
Division 4.—Debentures ss. 70-75. 
Division 5.—Interests other than Shares. 

Debentures, &c. ss. 76-89. 
Division 6.—^Title and Transfers ss. 

90-99. 
Division 7.—^Registration of Charges ss. 

100-110. 

Part v.— 
Management and 
Administration ss. 
111-160. 

Division 1.—Office and Name ss. 111-
113. 

Division 2.—^Directors and Officers ss. 
114-134. 

Division 3.—Meetings and Proceedings 
ss. 135-149. 

Division 4.—^Register of Members ss. 
150-157. 

Division 5.—Annual Return ss. 158-160. 

Part VI.—Accounts 
and Audit ss. 161-
180. 

Division 1.—Accounts ss. 161-164. 
Division 2.—Audit ss. 165-167. 
Division 3.—Inspection ss. 168-171. 
Division 4.—Special Investigations ss. 

172-180. 

Part VII.—Arrangements and Reconstructions ss. 181-186. 

Part VIII.—^Receivers and Managers ss. 187-197. 

Part IX.—Official Management ss. 198-215. 

Division 1.— 
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Part X. — Winding-
Up ss. 216-318 

Part XI. — Various 
Types of Com-. 
panies, &c. ss 
319-361. 

Part XII.—General 
ss. 362-384. 

^ Division 1.—Preliminary ss. 216-220. 
Division 2.—Winding Up by the Court 

ss. 221-253, 
Subdivision (1) General ss. 221-

230. 
Subdivision (2) Liquidators ss. 231-

240. 
Subdivision (3) Committees of In­

spection ss. 241-242. 
Subdivision (4) General Powers of 

Court ss. 243-253. 

Division 3.—Volimtary Winding Up ss. 
254-276. 

Subdivision (1) Introductory ss. 254-
257. 

Subdivision (2) Provisions applicable 
only to Members' Voluntary Wind­
ing Up ss. 258-259. 

Subdivision (3) Provisions applicable 
only to Creditors' Voluntary Wind­
ing Up ss. 260-263. 

Subdivision (4) Provisions applicable 
to every Voluntary Winding Up 
ss. 264-276. 

Division 4.—Provisions applicable to 
every mode of Winding Up ss. 277-313. 

Subdivision (1) General ss. 277-
290. 

Subdivision (2) Proof and Ranking 
of Claims ss. 291-292. 

Subdivision (3) Effect on other 
Transactions ss. 293-299. 

Subdivision (4) Offences ss. 300-
306. 

Subdivision (5) Dissolution ss. 307-
313. 

Division 5.—Winding Up of Unregistered 
Companies ss. 314—318. 

Division 1.—No Liability Companies ss. 
319-333. 

Division 2.—Investment Companies ss. 
334-343. 

Division 3.—Foreign Companies ss. 344-
361. 

Division 1.—^Enforcement of Act ss. 362-
373. 

Division 2.—Offences ss. 374-381. 
Division 3.—Miscellaneous ss. 382-384. 

4. (1) 
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RopMis 4 . ( 1 ) The Acts and enactments mentioned in the First 
Schedule. Schedule to the extent to which they are therein expressed to be 
N s.w^ repealed or amended are hereby repealed or amended accordingly. 
Vic. s. 2. 
Qld. s. 4. 
S.A. s. 2. 
W.A. s. 4. 
Tas. s. 2. 

Transitory ( 2 ) Unless the cOHtrary intention appears in this Ac t— 
provisions. ' •' * * . 

{a) all persons things and circumstances appointed or 
created by or under any of the repealed or amended 
Acts or enactments or existing or continuing under 
any of such Acts or enactments immediately before 
the commencement of this Act shall under and 
subject to this Act continue to have the same status 
operation and effect as they respectively would 
have had if such Acts or enactments had not been 
so repealed or amended; and 

(6 ) in particular and without affecting the generality of 
die foregoing paragraph, such repeal shall not 
disturb the continuity of status operation or effect 
of any Order in Council order rule regulation 
scale of fees appointment conveyance mortgage 
deed agreement resolution direction instrument 
document memorandum articles incorporation 
nomination affidavit call forfeiture minute 
assignment register registration transfer list licence 
certificate security notice compromise arrangement 
right priority liability duty obligation proceeding 
matter or thing made done effected given issued 
passed taken validated entered into executed lodged 
accrued incurred existing pending or acquired by 
or under any of such Acts or enactments before the 
commencement of this Act. 

( 3 ) Nothing in this Act shall affect— 
(fl) Table A of the Fourth Schedule to the repealed Act 

or any part thereof (either as originally enacted 
or as altered in pursuance of any statutory 
power) or the corresponding Table in any former 
enactment relating to companies (either as 
originally enacted or as so altered) so far as the 
same applies to any company existing at the 
commencement of this Act ; o r 

{b) Table B of the Four th Schedule to the repealed Act 
or any part thereof (either as originally enacted 
or as altered in pursuance of any statutory 
power) or the corresponding Table in any former 
enactinent relating to mining companies (either as 

originally 
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originally enacted or as so altered) so far as the 
same applies to any company existing at the 
commencement of this Act. 

(4) The provisions of this Act with respect to winding up 
other than the provisions of Subdivision (5) of Division 4 of 
Part X. shall not apply to any company or society of which the 
winding up has commenced before the commencement of this 
Act, but every such company or society shall be wound up in the 
same manner and with tiie same incidents as if this Act had not 
been passed and for the purposes of the winding up the Act or 
Acts under which the winding up commenced shall be deemed to 
remain in full force. 

(5) Any syndicate incorporated under the provisions of 
section four hundred and eight of the Companies Act 1938 
and existing immediately prior to the commencement of this Act 
shall continue to have the same status and may continue to operate 
subject to the provisions of the said section four hundred and 
eight notwithstanding the repeal of that section as if this Act had 
not been passed. 

(6) In the application of paragraph (b) oi sub-section (1) of 
section nine to a person who became indebted to a corporation 
before the commencement of this Act, that indebtedness shall 
imtil the expiration of five years after the commencement of this 
Act be disregarded if— 

(a) the ordinary business of the corporation includes to a 
substantial degree the lending of money and the 
indebtedness was incurred in the ordinary course of 
that business ; and 

(b) the indebtedness would not have disqualified that person 
from appointment as auditor of the corporation 
if this Act had not come into force. 

(7) Paragraph (c) of sub-section (1) of section nine shall not 
apply to any person in relation to a proprietary company until the 
expiration of twelve months after the commencement of this Act 
if he was appointed as auditor of that company before the 
commencement of this Act. 

5. (1) In this Act unless the contrary intention appears— 
Interpretations. 
U.K. 
ss. 154, 455. 
N.S.W. ss. 
6, 107, 137. 
Vic. s. 3. 
Qld. s. 5. 
S.A. s. 8. 
W.A. s. 3, 
Tas. s. 3. 

'Annual general meeting" in relation to a company, „̂ „„ŷ , 
means a meeting of the company required to be held gene"ar 
by section one hundred and thirty-six. meeting. 

" Annual return " 
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" Annual 
return," 

" Annual return " means— 
(a) in relation to a company having a share capital, 

the return required to be made by section 
one hundred and fifty-eight; and 

{b) in relation to a company not having a share 
capital, the return required to be made by 
section one hundred and fifty-nine— 

and includes any document accompanying the return. 

' Articles." Articles " means articles of association. 

" Banking 
corporation.' 

Banking corporation" means a bank as defined in 
section five of the Banking Act 1959 of the 
Commonwealth as amended from time to time. 

• Board.' 

' Books." 

" Branch 
register." 

• Certlfled.' 

' Charge.' 

" Board" means the Companies Auditors Board 
constituted under this Act. 

" Books " includes accounts deeds writings and documents. 

" Branch register " means— 

ia) in relation to a company, a branch register o-f 
members of the company kept in pursuance 
of section one hundred and fifty-seven; 

(&) in relation to a foreign company, a branch 
register of members of the company kept in 
pursuance of section three hundred and 
fifty-four. 

" Certified ", in relation to a copy of a document means 
certified in the prescribed manner to be a true copy 
of the document and, in relation to a translation of a 
document, means certified in the prescribed manner 
to be a correct translation of the document into the 
English language. 

" Charge " includes a mortgage and any agreement to give 
or execute a charge or mortgage whether upon 
demand or otherwise. 

' Company.' 

"' Company 
ha*iasi • 
share 
capital." 

Company " means a company incorporated pursuant to 
this Act or pursuant to any corresponding previous 
enactment. 

Company having a share capital" includes an unlimited 
company with a share capital. 

" Company 



1961. Companies. No. 6839 441 

" Company limited by guarantee" means a company •• company 
formed on the principle of having the liability of its guarantee." 
members limited by the memorandum to such amount 
as the members may respectively undertake to 
contribute to the assets of the company in the event 
of its being wound up. 

" Company limited by shares " means a company formed Jimi?id''by"' 
on the principle of having the liability of its members shares." 
limited by the memorandum to the amount (if any) 
unpaid on the shares respectively held by them. 

" Contributory " in relation to a company, means a person " contn-
liable to contribute to the assets of the company in ''"'°'*-' 
the event of its being wound up, and includes the 
holder of fully paid shares in the company and, prior 
to the final determination of the persons who are 
contributories, includes any person alleged to be a 
contributory. 

" Co-operative company" means a company to which "̂ co-operative 
Division nine of Part III. of the Income Tax and Social 
Services Contribution Assessment Act 1936-1961 of the 
Commonwealth or any subsequent corresponding 
enactment of the Commonwealth applies. 

" Corporation" means any body corporate formed or " corpora-
incorporated whether in the State or outside the "°"' 
State and includes any foreign company but does not 
include— 

(a) any body corporate that is incorporated within 
the Commonwealth and is a public authority 
or an instrumentality or agency of the 
Crown; or 

(b) any corporation sole. 
" Court " means the Supreme Court or a judge thereof. " court." 

" Creditors' voluntary winding up " means a winding up " creditors' 
under Division 3 of Part X., other than a members' wlildin"* 
voluntary winding up. """ 

" Debenture " includes debenture stock, bonds, notes and " Debenture." 
any other securities of a corporation whether 
constituting a charge on the assets of the corporation 
or not. 

" Default penalty" means a default penalty within the " oefauu 
meaning of section three hundred and eighty. penalty." 

" Director " includes any person occupying the position of " Director.-
director of a corporation by whatever name called 
and includes a person in accordance with whose 
directions or instructions the directors of a 
corporation are accustomed to act. 

" Document" 
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" Emolu­
ments." 

'* Exempt 
proprietary 
company." 

" Expert." 

" Filed." 

" Financial 
year." 

" Foreign 
company." 

" Limited 
company." 

" Document" includes summons, order and other legal 
process, and notice and register. 

" Emoluments" includes fees, percentages and other 
payments made or consideration given, directly or 
indirectly, to a director or auditor of a company 
or of any holding company or subsidiary of that 
company, whether as a director or auditor or 
otherwise in connexion with the affairs of such 
company, and the money value of any allowances or 
perquisites. 

" Exempt proprietary company" means a proprietary 
company no share in which is, by virtue of sub-sections 
(7) and (8) of this section, deemed to be owned by 
a public company. 

" Expert" includes engineer valuer accountant and any 
other person whose profession or reputation gives 
authority to a statement made by him. 

" Filed " means filed under this Act or any corresponding 
previous enactment. 

"Financial year" in relation to any corporation, means 
the period in respect of which any profit and loss 
account of the corporation laid before it in general 
meeting is made up, whether that period is a year 
or not. 

" Foreign company " means— 

(a) a company corporation society association or 
other body incorporated outside the State; 
or 

{b) an unincorporated society association or 
other bod)̂  which under the law of its 
place of origin may sue or be sued, or hold 
property in the name of the secretary or 
other officer of the body or association duly 
appointed for that purpose and which does 
not have its head office pr principal place 
of business in the State. 

" Limited company " means a company limited by shares 
or by guarantee or both by shares and guarantee 
but does not include a no liability company. 

" Lodged." " Lodged" means lodged under this 
corresponding previous enactment. 

Act or any 

Manager' 
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" Marketable 
securities." 

" Members' 
voluntary 
winding up." 

" Memo-
randunt." 
'* Minimum 
sub.scription.* 

" Manager " in relation to a company, means the principal " Manager.-
executive officer of the company for the time being 
by whatever name called and whether or not he is a 
director. 

" Marketable securities " means debentures funds stocks 
shares or bonds of any Government or of any 
local government authority or of any corporation or 
society and includes any right or option in respect 
of shares in any corporation and any interest as 
defined in section seventy-six. 

" Members' voluntary winding up " means a winding up 
under Division 3 of Part X. where a declaration has 
been made and lodged in pursuance of section two 
hundred and fifty-seven. 

" Memorandum " means memorandum of association. 
" Minimum subscription " in relation to any shares offered 

to the public for subscription means the amount 
stated in the prospectus relating to the offer in 
pursuance of sub-paragraph (a) of paragraph 4 of 
the Fifth Schedule as the minimum amount which in 
the opinion of the directors must be raised by the 
issue of the shares so offered. 

" Mining company " means a company the sole objects of 
which are mining purposes. 

" Mining purposes" means purposes of prospecting for 
or obtaining by any mode or method or of selling or 
otherwise disposing of ores metals minerals and all 
products of mining and includes all or any of 
such purposes whether carried on in the State or 
elsewhere and purposes necessary for or incidental 
to the foregoing purposes but does not include 
quarrying operations for the sole purpose of obtaining 
stone for building roadmaking or similar purposes. 

" No liability company " means a company in which the 
acceptance of a share does not constitute a contract 
to pay calls. 

" Officer " in relation to a corporation includes— 
(a) any director, secretary or employee of the 

corporation; 
(b) a receiver and manager of any part of the 

undertaking of the corporation appointed 
under a power contained in any instrument; 
and 

(c) any liquidator of a company appointed in a 
voluntary winding up, 

but does not include— 
(d) any receiver who is not also a manager; 

(e) any 

" Mining 
company.' 

" Mining 
purposes.*' 

'* No liability 
company." 

" Officer." 
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" Official 
liquidator.' 

" Olfidal 
manager." 

' Part." 

' freicribed.' 

" Principal 
resister." 

• Printed.' 

" Profit 
and l o » 
account." 

" Promolcr." 

" Proprietary 
company." 

" Prospectus." 

(e) any receiver and manager appointed by the 
Court; or 

(/) any liquidator appointed by the Court or by 
the creditors. 

" Official liquidator" means a person appointed as an 
official liquidator under section eleven. 

" Official manager" means a person appointed as an 
official manager under Part IX. 

" Part " means Part of this Act. 

" Prescribed " means prescribed by or under this Act or 
by the rules. 

" Principal register ", in relation to a company, means the 
register of members of the company kept in pursuance 
of section one hundred and fifty-one. 

" Printed" includes type-written or lithographed or 
reproduced by any mechanical means. 

" Profit and loss account " includes income and expenditure 
account, revenue account or any other account 
showing the results of the business of a corporation 
for a period. 

" Promoter " in relation to a prospectus issued by or in 
connexion with a corporation means a promoter of 
the corporation who was a party to the preparation 
of the prospectus or of any relevant portion thereof, 
but does not include any person by reason only of 
his acting in a professional capacity. 

" Proprietary company " means— 
(a) any company which immediately prior to 

the commencement of this Act was a 
proprietary company under the provisions 
of the repealed Act; 

(6) any company incorporated as a proprietary 
company by virtue of section fifteen; or 

(c) any company converted into a proprietary 
company pursuant to the provisions of 
sub-section (1) of section twenty-six— 

being a company which has not ceased to be a 
proprietary company under section twenty-six or 
twenty-seven. 

" Prospectus" means any prospectus notice circular 
advertisement or invitation inviting applications or 
offers from the public to subscribe for or purchase 

or offering 
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or offering to the public for subscription or purchase 
any shares in or debentures of or any units of shares 
in or units of debentures of a corporation or 
proposed corporation. 

" Public company" means a company other than a Jô "̂ jJfy... 
proprietary company. 

" Registered" means registered under this Act or any " Registered." 
corresponding previous enactment. 

" Registered company auditor " means a person registered " Registered 
as such under section nine and in relation to a auditor." 
corporation, not being a company, includes a person 
qualified to act as the auditor of the corporation under 
the law of the place in which the corporation is 
incorporated. 

" Registered liquidator" means a registered company " Registered 
auditor who has been registered by the Board as a "'""''='°'" 
liquidator. 

"Registrar" means the Registrar of Companies under this "Registrar." 
Act and includes any Deputy or Assistant Registrar 
of Companies. 

" Regulations " means regulations under this Act. " Reguu-
° tions." 

"Repealed Ac t" means the Companies Act 1958, as -Repealed 
amended. ^'^•" 

" Resolution for voluntary winding u p " means the " Resolution 
resolution referred to in section two hundred and windfng"ip'" 
fifty-four. 

" Rules " means rules of Court. " Rules." 

" Schedule " means Schedule to this Act. " Schedule." 

" Section " means section of this Act. " section." 
" Share " means share in the share capital of a corporation " share." 

and includes stock except where a distinction between 
stock and shares is expressed or implied. 

" State " means the State of Victoria. " state." 
" Statutory meeting " means the meeting referred to in " statutory 

section one hundred and thirty-five. meeting. 
" Statutory report " means the report referred to in section " statutory 

one hundred and thirty-five. "^^' 
" Table A " means Table A in the Fourth Schedule. "XabieA." " Table B " means Table B in the Fourth Schedule. "TaweB." 

Fourth 
Schedule. 

"This Ac t" includes any regulations. "ThisAct.-
" Unit " in relation to a share, debenture or other interest " unit." 

means any right or interest therein, by whatever term 
called. 

" Unlimited 
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" Unlimited 
company." 

Directors 

When 
statement 
untrue. 

When 
statement 
included in 
prospectus. 

Invitation to 
lend money 
deemed 
invitation to 
purchase 
debentures. 

As to what 
constitutes an 
offer to the 
public. 

" Unlimited company " means a company formed on the 
principle of having no limit placed on the liability of 
its members. 

(2) For the purposes of this Act a person shall not be 
regarded as a person in accordance with whose directions or 
instructions the directors of a company are accustomed to act by 
reason only that the directors acf on advice given by him in a 
professional capacity. 

(3) For the purposes of this Act a statement included in a 
prospectus or statement in lieu of prospectus shall be deemed to 
be untrue if it is misleading in the form and context in which it is 
included. 

(4) For the purposes of this Act a statement shall be deemed 
to be included in a prospectus or statement in lieu of prospectus 
if it is contained in any report or memorandum appearing on the 
face thereof or by reference incorporated therein or issued 
therewith. 

(5) For the purposes of this Act any invitation to the 
public to deposit money with or to lend money to a corporation 
shall be deemed to be an invitation to subscribe for or 
purchase debentures of the corporation. 

(6) Any reference in this Act to offering shares or debentures 
to the public shall, unless the contrary intention appears, be 
construed as including a reference to offering them to any section 
of the public, whether selected as clients of the person issuing the 
prospectus or in any other manner; but a bona fide offer or 
invitation with respect to shares or debentures shall not be deemed 
to be an offer to the public if it is— 

(a) an offer or invitation to enter into an underwriting 
agreement; 

(b) made to a person whose ordinary business it is to 
buy or sell shares or debentures whether as 
principal or agent; 

(c) made to existing members or debenture holders of a 
corporation and relates to shares in or debentures of 
that corporation; or 

(d) made to existing members of a company within the 
meaning of section two hundred and seventy and 
relates to shares in the corporation within the 
meaning of that section. 

(7) For the purposes of the definition of " Exempt proprietary 
company" in sub-section (1) of this section, a share in a 
proprietary company shall be deemed to be owned by a pubUc 
company if any beneficial interest in the share is held, directly or 
indirectly, by— 

(a) a public company ; 
(b) a proprietary 
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ip) a proprietary company a beneficial interest in a share in 
which is held, directly or indirectly, by a public 
company ; or 

(c) a proprietary company a beneficial interest in a share 
in which is held, directly or indirectly, by a 
proprietary company a beneficial interest in a share 
in which is held, directly or indirectly, by— 

(i) a public company ; or 
(ii) another proprietary company a beneficial 

interest in a share in which is held, directly 
or indirectly, otherwise than by a natural 
person. 

(8) For the purposes of sub-section (7) of this section, but 
without limiting the generality of that sub-section— 

{a) a reference in that sub-section to a public company 
shall be read as including a reference to a foreign 
company other than a foreign company that (whether 
or not Division 3 of Part XI. applies to it) is a foreign 
company of a kind referred to in sub-section (5) of 
section three hundred and forty-eight; 

{b) a reference in that sub-section to a public company or 
to a proprietary company shall be read as not 
including a reference to a company in respect of 
which a licence under section twenty-four, or imder 
any corresponding previous enactment, is in force ; 

(c) where a corporation holds a beneficial interest in a 
redeemable preference share in a proprietary company 
and— 

(i) no voting rights attach to the share ; or 
(ii) any voting rights attaching to the share are 

exercisable only in special circumstances and 
do not include the right (except where any 
dividend in respect of the share is in arrears) 
to vote at an election of directors of the 
proprietary company— 

the share shall be treated as if the beneficial interest 
in the share were held by a natural person ; and 

(d) a person (including a corporation) shall be deemed 
to hold a beneficial interest in a share— 

(i) if that person, either alone or together with 
other persons, is entitled (otherwise than 
as trustee for, on behalf of or on account 
of, another person) to receive, directly or 
indirectly, any dividends in respect of the 
share or to exercise, or to control the 
exercise of, any rights attaching to the 
share; or 

(ii) if 
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(ii) if that person, being a corporation, holds any 
beneficial interest in a share of another 
corporation which holds, or a subsidiary 
of which holds, any beneficial interest 
in that first-mentioned share. 

Definiiionof 6. (1 ) For thc purposcs of this Act, a corporation shall, 
ind'ho'i'ding subjcct to the provisions of sub-section (3) of this section, be 
u K T I 5 4 deemed to be a subsidiary of another corporation, if— 
N.S.W... 107. (fl) that other corporation— 
Qid".s'.i37!'' (i) controls the composition of the board 
w^A.%.'i36. of directors of the first-mentioned 
^"•'•^*'^- corporation; 

(ii) controls more than half of the voting power 
of the first-mentioned corporation; or 

(iii) holds more than half of the issued share 
capital of the first-mentioned corporation 
(excluding any... part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital) ; 'or 

(Z>) the first-mentioned corporation is a.- subsidiary of 
any corporation which is that other corporation's 
subsidiary. 

(2) For the purposes of sub-section (1) of this section, the 
composition of a corporation's board of directors shall be deemed 
to be controlled by another corporation if that other corporation 
by the exercise of some power exercisable by it without the 
consent or concurrence of any other person can appoint or 
remove all or a majority of the directors, and for the purposes of 
this provision that other corporation shall be deemed to have 
power to make such an appointment if— 

(a) a person cannot be appointed as a director without 
the exercise in his favour by that other corporation 
of such a power; or 

{b) a person's appointment as a director follows necessarily 
from his being a director or other officer of 
that other corporation. 

(3) In determining whether one corporation is a subsidiary 
of another corporation— 

(a) any shares held or power exercisable by that other 
corporation in a fiduciary capacity shall be treated 
as not held or exercisable by it; 

(6) subject to paragraphs (c) and {d) of this sub-section, 
any shares held or power exercisable— 

(i) by any person as a nominee for that other 
corporation (except where that other 
corporation is concerned only in a 
fiduciary capacity); or 

(ii) by. 
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(ii) by, or by a nominee for, a subsidiary of that 
other corporation, not being a subsidiary 
which is concerned only in a fiduciary 
capacity— 

shall be treated as held or exercisable by that other 
corporation; 

(c) any shares held or power exercisable by any person 
by virtue of the provisions of any debentures of 
the first-mentioned corporation or of a trust deed 
for securing any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or by a 
nominee for, that other corporation or its subsidiary 
(not being held or exercisable as mentioned 
in paragraph (c) of this sub-section) shall be 
treated as not held or exercisable by that other 
corporation if the ordinary business of that other 
corporation or its subsidiary, as the case may be, 
includes the lending of money and the shares are 
held or power is exercisable as aforesaid by way 
of security only for the purposes of a transaction 
entered into in the ordinary course of that business. 

(4) A reference in this Act to the holding company of 
a company or other corporation shall be read as a reference to 
a corporation of which that last-mentioned company or corporation 
is a subsidiary. 

(5 ) Where a corporation— 
(a) is the holding company of another corporation; 
(6) is a subsidiary of another corporation; or 
(c) is a subsidiary of the holding company of another 

corporation— 
that first-mentioned corporation and that other corporation shall 
for the purposes of this Act be deemed to be related to each other. 

PART I I . — A D M I N I S T R A T I O N OF A C T . 

Companies. 
N.S.W. s. 7. 
Vic. s. 4. 
Old. ss. 8, 

7. (1 ) Subject to the law governing the appointment of Regisirarof 
public servants a Registrar of Companies may be appointed 
to have the charge and control of the Companies Office and 
to carry out the duties and functions vested by or under this f ' i ' ' \ us 
or any other Act in the Registrar. w.A.'k. .191. 

' " Tas. s. 5. 

(2 ) Subject to the law governing the appointment of public Deputy and 

servants there may be appointed such Deputy or Assistant Regilua's 
Registrars of Companies and other officers as are required for """̂  officers. 
the purposes of this Act. 

(3 ) Anything 

1471/62 16 
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Certain 
signatures to 
be judldaUy 
noticed. 

Transitory. 

(3) Anything by this Act appointed or authorized or required 
to be done or signed by the Registrar may be done or 
signed by any such Deputy or Assistant Registrar and shall be 
as valid and effectual as if done or signed by the Registrar. 

(4) All courts judges and persons acting judicially shall take 
judicial notice of the seal and signature of the Registrar and of 
any Deputy or Assistant Registrar. 

(5) Any reference to the Registrar-General in any Act Order 
in Council regulation instrument or document relating to any 
matter under or in connexion with this Act or any corresponding 
previous enactment or any other Act or enactment specified for 
the purposes of this section by Order of the Governor in Council 
published in the Government Gazette shall be deemed and taken 
to refer to the Registrar of Companies unless the context otherwise 
requires. 

(6) For the purpose of ascertaining whether a company 
is complying with the provisions of this Act, the Registrar or 
any person authorized by him may inspect any books, minute book, 
register or record required by or under this Act to be kept by the 
company. 

(7) No person shall make an inspection in pursuance of 
sub-section (6) of this section unless he has made a declaration 
in the prescribed form. 

(8) A person^ 
(a) who makes an inspection in pursuance of sub-section 

(6) of this section before he has made a declaration 
referred to in sub-section (7) of this section; or 

(b) who after making such a declaration makes, except 
for the purposes of this Act, or in the course of any 
criminal proceedings, a record of, or divulges or 
communicates to any other person any information 
which he has acquired by reason of such an 
inspection— 

shall be guilty of an offence against this Act. 
Penalty: One hundred pounds. 
(9) A company or any officer shall on being required by 

the Registrar or a person so authorized produce any such book, 
register or record. 

Penalty: One hundred pounds. 

(10) A company or any officer shall not obstruct or hinder 
the Registrar or person so authorized while exercising any of 
the powers referred to in sub-section (6) of this section. 

Penalty: One hundred pounds. 

(11) There 



Vic. s. 5. 
S.A. ss. 370, 
371. 
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( 1 1 ) There shall be paid to the Registrar— Fees. 
N.S.W. 

(a) the fees specified in the Second Schedule; and viĉ l̂ 'g?*" 
(6) such other fees as are prescribed. v/i'i'ws 

Tas. s. II. 

8. ( 1 ) For the purposes of this Act there shall be a companies 
Companies Auditors Board the functions of which shall b e — Board. 

( a ) to report to the Minister on any matters relating to 
the operation of Part VI . which the Board has 
investigated either on its own motion or at the nst^oz,!««'. 
request of the Minister; and •"•*»• "• "*• 

{b) to effect and control the registration of company 
auditors and liquidators as hereinafter prescribed. 

(2) The Board shall consist of three persons appointed by 
the Governor in Council of whom— 

(a) one shall be a duly qualified legal practitioner of not 
less than five years' standing who shall be the 
chairman of the Board; 

(6) one shall be selected from a panel of three 
names nominated by the State Council of the 
Institute of Chartered Accountants in Australia; 
and 

(c) one shall be selected from a panel of three names 
nominated by the Council of the State Division of 
the Australian Society of Accountants. 

(3) A member of the Board may, with the approval of the 
Minister, appoint a person to be his deputy, and the deputy shall 
hold office during the pleasure of the Minister. 

(4) A person appointed to be deputy of the Chairman of the 
Board shall be a duly qualified legal practitioner of not less than 
five years' standing. 

( 5 ) The deputy of a member of the Board shall be, in the 
event of the absence of the member of whom he is the deputy 
from a meeting of the Board, entitled to attend that meeting and, 
when so attending, shall be deemed to be a member of the Board 
and, in the case of the deputy of the Chairman of the Board, 
shall be deemed to be the Chairman of the Board. 

(6) Any appointment of a deputy and any act done by him 
as such shall not be questioned on the ground that the occasion 
for the exercise of his powers or functions had not arisen or had 
ceased. 

(7) Any two members of the Board shall have and may 
exercise all or any of the powers or authorities of the Board. 

(8) A member 
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(8 ) A member shall hold office for such time not exceeding 
three years as is fixed by the terms of his appointment and shall be 
eligible for reappointment; but a member shall cease to hold 
office— 

( a ) if without leave of the Board he is absent from three 
consecutive meetings of the Board; 

(6 ) if he becomes bankrupt; 
(c ) if he assigns his estate for the benefit of his creditors 

or makes an arrangement with his creditors pursuant 
to any law of the Commonwealth relating to 
bankruptcy; 

(rf) if he is convicted of an offence involving fraud 
or dishonesty punishable on conviction by 
imprisonment for three months or more; 

(e ) if he becomes of unsound mind; or 
(/) if he resigns or dies. 

(9) Each member and the deputy of each member of the 
Board shall be entitled to such fees and allowances as are 
prescribed. 

aiSjItors and ^' ^ ^ ^ ^ persou shall not knowingly consent to be appointed, 
liquidators, and shall not knowingly act, as auditor for any company and shall 
s.A.ss.̂ 370. '^ot prepare, for or on behalf of a company, any report required 
vj'x ss 137 ^y ^ '̂̂  ^^^ *° ^^ prepared by a registered company auditor— 
Tas.s. 138. • ( a ) if he is not a registered company auditor; 

(&) if he is indebted to the company or to a corporation 
that is deemed to be related to that company by 
virtue of sub-section (5 ) of section six in an 
amount exceeding Five hundred pounds; or 

(c) except where the company is an exempt proprietary 
company, if he i s— 

(i) an officer of the company; 
(ii) a partner, employer or employee of an 

officer of the company; or 
(iii) a partner or employee of an employee of 

an officer of the company. 

Penalty: One hundred pounds. 

(2 ) For the purposes of sub-section (1 ) of this section, a 
person shall be deemed to be an officer of a company if he is an 
officer of a corporation that is deemed to be related to the company 
by virtue of sub-section (5 ) of section six or except where the 
Board if it thinks fit in the circumstances of the case directs 
otherwise, he has, at any time within the preceding period of twelve 
months, been an officer or promoter of the company or of such a 
corporation. 

(3 ) For 
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(3) For the purposes of this section, a person shall not be 
deemed to be an officer by reason only of his having been appointed 
as auditor of a corporation or, for any purpose relating to taxation, 
a public officer of a corporation. 

(4) A firm shall not knowingly consent to be appointed, and 
shall not knowingly act, as auditor for any company and shall not 
prepare, for or on behalf of a company, any report required by 
this Act to be prepared by a registered company auditor unless— 

(a) all the partners of the firm resident in Australia are 
registered company auditors and, where the firm 
is not registered as a firm under the law of the 
State, a return showing the full names and addresses 
of all the partners of the firm has been lodged with 
the Registrar; and 

(b) no partner is disqualified under the provisions of 
paragraph (b) or (c) of sub-section (1) of this 
section from acting as the auditor of the company. 

(5) If a firm contravenes sub-section (4) of this section each 
partner of the firm shall be guilty of an offence. 

Penalty: One hundred pounds. 

(6) No company or person shall appoint a person as auditor 
of a company unless that last-mentioned person has prior to such 
appointment consented in writing to act as such auditor, and no 
company or person shall appoint a firm as auditor of a company 
unless the firm has prior to such appointment consented, in 
writing under the hand of at least one partner of the firm, to act 
as such auditor. 

(7) Any person— 
(a) who was licensed or registered as a company auditor 
— under the repealed Act or any corresponding 

previous enactment; 
(b) who is a member of the Institute of Chartered 

Accountants in Australia or the Australian Society 
of Accountants or any other body established 
outside Australia prescribed on the recommendation 
of the Board as a body for the purposes of this 
sub-section; 

(c) who is a registered company auditor in any State 
or Territory of the Commonwealth; 

(d) who holds a degree or diploma from any University 
in the Commonwealth and has passed examinations 
in the course for such degree or diploma in such 
subjects, under whatever name, as the appropriate 
authority of the University certifies to the Board 

to represent 
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to represent a course of study in accountancy or 
auditing of three years' and in commercial law 
(including company law) of two years' duration; 

(e) who holds the certificate in accountancy of a 
prescribed Institute of Technology or Technical 
College; or 

(/) who has satisfied the Board that he has a thorough 
knowledge of accounts and auditing and of the 
provisions of this Act and of such other subjects 
as are prescribed— 

shall if the Board is satisfied with his general conduct and 
character be entitled on the payment of the prescribed fee to be 
registered as a company auditor or, if he is a registered company 
auditor, to the renewal of his registration. 

(8) A person who immediately before the commencement 
of this Act was registered as a company auditor under the 
repealed Act shall be deemed to have been registered by the 
Board as a company auditor under this section on the date of the 
commencement of this Act. 

(9) Any registered company auditor may apply to the 
Board for registration as a liquidator and the Board if satisfied 
as to his experience and capacity shall on payment of the 
prescribed fee register such person as a registered liquidator. 

(10) Every registration including a renewal of registration of a 
company auditor or liquidator shall be in force until the thirty-first 
day of March in the year following the year in which the registration 
was effected or deemed to have been effected. 

(11) The Board after giving notice to any person who is a 
registered company auditor or a registered liquidator may inquire 
into the conduct and character as well as the abilities of the person 
but shall not do so without giving to the person an opportunity of 
being heard. 

(12) For the purposes of an inquiry pursuant to sub-section 
(11) of this section the Chairman of the Board may by notice 
in the prescribed form require any person to appear at the inquiry 
and to give evidence on oath or affirmation (which the Chairman 
is hereby authorized to administer) as to any matter in relation to 
the subject matter of the inquiry and the notice may require the 
production of all or any boolM and documents in the custody 
or under the control of that person. 

(13) If at any inquiry by the Board a person who is a 
registered company auditor or a registered liquidator is found to 
have been guilty of any conduct discreditable to an auditor or 
liquidator as the case may be or is found to be incapable of 

performing 
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performing the duties of a registered company auditor or liquidator 
as the case may be the Board may as it thinks fit punish or deal 
with him in any one or more of the following ways:— 

(fl) Admonish or reprimand him; 
(6) Require him to pay the costs of and incidental to 

the inquiry by the Board; 
(c) Require him to give an undertaking to abstain from 

some specific conduct; 
{d) Impose on him a fine not exceeding Fifty pounds; 
(e) Suspend his registration for a period not exceeding 

one year; or 
(/) Cancel his registration and order the removal of his 

name from the register. 
(14) The amount of any fine or costs so imposed may 

be recovered in any court of competent jurisdiction as a debt 
due to the Crown. 

(15) Any person aggrieved by any decision of the Board 
may within three months from the date of his receiving notice 
thereof appeal to the Court from such decision and thereupon 
the Court may if it thinks fit confirm, vary or reverse the decision 
and if it thinks fit may direct the Board to register any person 
whom the Board has refused to register. 

(16) Where the registration of any person has been cancelled 
under this section that person shall not be re-registered without 
the express direction of the Board. 

10. (1) Subject to this section a person shall not except with oisquaiifica-
the leave of the Court consent to be appointed, and shall not act, a s liquidators. 

liquidator of a company— '̂i"; ' "̂̂  
(fl) if he is not a registered liquidator or a corporation In. "' '̂'" 

authorized by an Act to act as a liquidator; 
(b) if he is indebted to the company or to a corporation 

that is deemed to be related to the company by 
virtue of sub-section (5) of section six in an amount 
exceeding Five hundred pounds; or 

(c) if he is— 
(i) an officer of the company; 
(ii) a partner, employer or employee of an officer 

of the company; or 
(iii) a partner or employee of an employee of an 

officer of the company. 

Penalty: One hundred pounds. 

(2) Paragraph 

W.A. s. 184. 
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(2) Paragraph (a) of sub-section (1) of this section shall 
not apply to a members' voluntary winding up of ah exempt 
proprietary company and paragraph (c) of sub-section (1) of this 
section shall not apply— 

(a) to a members' voluntary winding up; or 
{b) to a creditors' voluntary winding up if, by a resolution 

carried by a majority of the creditors in number and 
value present in person or by proxy and voting at a 
meeting of which seven days' notice has been given 
to every creditor stating the object of the meeting, 
it is determined that that paragraph shall not so 
apply. 

(3) For the purposes of sub-section (1) of this section, a 
person shall be deemed to be an officer of a company if he is an 
officer of a corporation that is deemed to be related to the company 
by virtue of sub-section (5) of section six or has, at any time 
within the preceding period of twenty-four months, been an officer 
or promoter of the company or of such a corporation. 

(4) A person shall not be appointed as liquidator of a company 
unless he has prior to such appointment consented in writing to 
act as such liquidator. 

(5) Nothing in this section shall affect any appointment of a 
liquidator made before the commencement of this Act. 

Official 11. (1) For the purpose of conducting proceedings in winding 
N'S.'W.'T227. "P companies and assisting the Court therein, the Minister 

may from time to time appoint as many registered liquidators 
as he thinks fit to be official liquidators, and may require of 
each of them such security for the due fulfilment of his duties 
as such as is prescribed, and may revoke any appointment so 
made. 

(2) Where the security prescribed under sub-section (1) ot 
this section is a bond to Her Majesty and her successors with 
or without sureties, the Court may, on application and on being 
satisfied that any condition of the bond has been broken, order 
the Master of the Court to assign the bond to any person named 
in the order. 

(3) The person to whom the bond Is assigned, his executors 
or administrators, shall upon the assignment be entitled to sue 
upon the bond in his or their own name or names as if the bond 
had in the first instance been given to him or them and shall be 
entitled to receive thereon as trustee for all persons interested the 
full amount recoverable in respect of any breach of the condition 
of the bond. 

12. (1) The 

Vic 
W.A. s. 196 
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12. (1) The Registrar shall subject to this Act keep such ^Iw"" 
registers as he considers necessary in such form as he thinks fit. ss' 369,378. 

Qld. s's, 9, 
377. 
S.A. ss. 316, 
320. 
W.A. ss. 392, 
396, 401. 
Tas. s. 7. 

(2) Any person may, on payment of the prescribed fee— JeTs*eJ'°" °^ 
(a) inspect any document filed or lodged with the 

Registrar; or 
(b) require a certificate of the incorporation of any 

company or any other certificate issued under this 
Act or a copy of or extract from any document 
kept by the Registrar to be given or certified by the 
Registrar. 

(3) A copy of or extract from any document filed or lodged vai'ue"of*'̂  
at the oflBce of the Registrar certified to be a true copy or extract j°p'.̂ *j.j ^ 
under the hand and seal of the Registrar shall in any proceedings RlglsiVar. 
be admissible in evidence as of equal validity with the original 
document. 

^ 
(4) In any legal proceedings a certificate under the hand Evidence of 

and seal of the Registrar that a requirement of this Act specified requirements. 

in the certificate— 
(a) had or had not been complied with at a date or 

within a period .specified in the certificate; or 
(b) had been complied with upon a date specified in the 

certificate but not before that date— 
shall be received as prima facie evidence of the matters specified 
in the certificate. 

(5) If the Registrar is of opinion that any document submitted 
to him— 

(a) contains matter contrary to law; 
(b) by reason of any omission or misdescription has not 

been duly completed; 
(c) does not comply with the requirements of this Act; 

or 
(d) contains any error alteration or erasure— 

he may refuse to register or receive the document and request that 
the document be appropriately amended or completed and 
re-submitted or that a fresh document be submitted in its place. 

(6) Any person aggrieved by the refusal of the Registrar Appeal. 
to register any corporation or to register or receive any document 
or by any other act or decision of the Registrar may appeal to 
the Court which may confirm the refusal act or decision or give 
such directions in the matter as seem proper or otherwise 

determine 
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determine the matter but this sub-section shall not apply to any act 
or decision of the Registrar— 

(a) in respect of which any provision in the nature of an 
appeal or review is expressly provided in this Act; 
or 

(6) which is declared by this Act to be conclusive or 
final or is embodied in any document declared by 
this Act to be conclusive evidence of any act 
matter or thing. 

Destruction, (7) The Registrar may, if in his opinion it is no longer 
TOords."'" necessary or desirable to retain them, destroy or give to the 

Public Library of the State— 
(a) in the case of a corporation— 

(i) any return of allotment of shares for cash 
which has been lodged or filed for not 
less than two years; 

(ii) any annual return or balance sheet that has 
been lodged or filed for not less than 
seven years or any document creating or 
evidencing a charge or the complete or 
partial satisfaction of a charge where a 
memorandum of satisfaction of the 
charge has been registered for not less 
than seven years; or 

(iii) any other document (other than the 
memorandum and articles or any other 
document affecting them) which has 
been lodged, filed or registered for not 
less than fifteen years; or 

{b) in the case of a corporation that has been dissolved 
or has ceased to be registered for not less than 
fifteen years, any document lodged filed or 
registered. 

Enforcement (8 ) If & corporatlon or person, having made default in 
make"'ryurns. C o m p l y i n g w i t h — 

'̂̂ ^ ̂ - '̂ °- {a) any provision of this Act or of any other law which 
requires the lodging or filing in any manner with the 
Registrar of any return account or other document 
or the giving of notice to him on any matter; or 

(6) any request of the Registrar to amend or complete 
and re-submit any document or to submit a fresh 
document— 

fails to make good the default within fourteen days after the service 
on the corpolration or person of a notice requiring it to be done, the 
Court or any court of summary jurisdiction may, on an application 
by any member or creditor of the corporation or by the Registrar. 

make an 
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make an order directing the corporation and any officer thereof 
or such person to make good the default within such time as is 
specified in the order. 

(9) Any such order may provide that all costs of and 
incidental to the application shall be borne by the corporation or' 
by any officers of the corporation responsible for the default 
or by such person. 

(10) Nothing in this section shall prejudice the operation of 
any enactment imposing penalties on a corporation or its officers 
or such person in respect of any such default as aforesaid. 

13. (1) If in the case of any corporation incorporated or /̂{"J"*"* 
registered in the State the memorandum or articles or any other '^^"* 
document relating to the corporation filed or lodged with the v^T?" 
Registrar has been lost or destroyed, the corporation may apply to '̂̂ A.VJfj. 
the Registrar for leave to lodge a copy of the document as originally T»»- "»• »• 
filed or lodged. 

(2) On such application being made the Registrar may direct 
notice thereof to be given to such persons and in such manner 
as he thinks fit. 

(3) The Registrar upon being satisfied— 
(fl) that the original document has been lost or destroyed; 
(6) of the date of the filing or lodging thereof with the 

Registrar; and 
(c) that a copy of such document produced to the 

Registrar is a correct copy— 
may certify upon such copy that he is so satisfied and direct 
that such copy be lodged in the manner required by law in respect 
of the original. 

(4) Upon the lodgment the copy for all purposes shall, 
from such date as is mentioned in the certificate as the date of 
the filing or lodging of the original with the Registrar, have the 
same force and effect as the original. 

(5) The Court may, by order upon application by any i>erson 
aggrieved and after notice to any other person whom the Court 
directs, confirm, vary or rescind the certificate and the order may 
be lodged with the Registrar and shall be registered by him, but 
no payments contracts dealings acts and things made had or done 
in good faith before the registration of such order and upon the 
faith of and in reliance upon the certificate shall be invalidated or 
affected by such variation or rescission. 

(6) No fee shall be payable upon the lodging of a document 
lodged in pursuance of this section. 

PART III.— 
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Formation of 
companies. 
N.S.W. 
ss. 8. 9. 
Vic. s. 12. 
Qld. 89. 12, 
12. 
S.A. s. 10. 
W.A.S8.11, 
12. 
Tas. 8.12. 

Prohibition 
of unincor­
porated 
associations 
of more than 
twenty 
members for 
gain. 
U.K. s. 434. 
S.A. t. 9. 

PART III.—CONSTITUTION OF COMPANIES. 

DIVISION 1. INCORPORATION. 

14. (1) Subject to this Act any five or more persons or, 
where the company to be formed will be a proprietary company, 
any two or more persons associated for any lawful purpose 
may by subscribing their names to a memorandum and complying 
with the requirements as to registration form an incorporated 
company. 

(2) A company may be— 
(a) a company limited by shares; 
(b) a company limited by guarantee; 
(c) a company limited both by shares and guarantee; 
(d) an unlimited company; or 
(e) in the case of a mining company, a no liability 

company. 

(3) No association or partnership consisting of more than 
twenty persons shall be formed for the purpose of carrying on any 
business which has for its object the acquisition of gain by the 
association or partnership or the individual members thereof 
unless it is incorporated under this Act or is formed in pursuance 
of some other Act or letters patent. 

Proprietary 
company. 
U.K. s. 28. 
N.S.W. s. 37. 
Vic. s. 13. 
Old. s. 38. 
S.A. s. 37. 
W.A. 8. 37. 
Tas. s. 13. 

15. (1) A company having a share capital (other than a 
no liability company) may be incorporated as a proprietary 
company if its memorandum or articles— 

(a) restricts the right to transfer its shares; 
(b) limits to not more than fifty the number of its members 

(counting joint holders of shares as one person 
and not counting any person in the employment of 
the company or of its subsidiary or any person 
who while previously in the employment of the 
company or of its subsidiary was and thereafter 
has continued to be a member of the company); 

(c) prohibits any invitation to the public to subscribe 
for any shares in or debentures of the company; 
and 

(d) prohibits any invitation to the public to deposit 
money with the company for fixed periods or 
payable at call, whether bearing or not bearing 
interest. 

(2) Where, 
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(2) Where, upon the commencement of this Act, neither the 
memorandum nor articles of a company that is a proprietary 
company by virtue of paragraph (a) of the definition of 
" Proprietary company " in sub-section (1) of section five contain 
the restrictions, limitations and prohibitions required by sub-section 
(1) of this section to be included in the memorandum or articles 
of a company that may be incorporated as a proprietary company, 
the articles of the company shall be deemed to include each such 
restriction, limitation or prohibition that is not so included and a 
restriction on the right to transfer its shares that is so deemed to 
be included in its articles shall be deemed to be a restriction that 
prohibits the transfer of shares except to a person approved by the 
directors of the company. 

(3) Where a restriction, limitation or prohibition deemed to 
be included in the articles of a company under sub-section (2) of 
this section is inconsistent with any provision already included in 
the memorandum or articles of the company, that restriction, 
limitation or prohibition shall, to the extent of the inconsistency, 
prevail. 

(4) A proprietary company may, by special resolution, alter 
any restriction on the right to transfer its shares included, or 
deemed to be included, in its memorandum or articles or any 
limitation on the number of its members included, or deemed to 
be included, in its memorandum or articles, but not so that the 
memorandum and articles of the company cease to include the 
limitation required by paragraph (b) of sub-section (1) of this 
section to be included in the memorandum or articles of a 
company that may be incori>orated as a proprietary company. 

16. (1) Persons desiring the incorporation of a company ^n|'"""'°" 
shall lodge the memorandum and the articles (if any) of the 
proposed company with the Registrar together with the other 
documents required to be lodged by or under this Act, and 

incorporation. 
U.K ss 12-15, 
26. 
N.S.W. ss. 27, 
28, 30, 36. 

the Registrar on payment of the appropriate fees shall subject pid. Is.'li, 
to this Act register the company by registering the memorandum 
and articles (if any). 

25, 27, 
S.A. ss 
26, 36. 
W.A. 
ss. 24-1 
Tas. s. 

37. 
. 23, 

!6, 36. 
14. 

(2) The Registrar may if he thinks fit require a statutory ĵ ".l"Jai?ons. 
declaration to be made by a qualified legal practitioner engaged 
in the formation of the company or by a person named in the 
articles as a director or secretary of the company to be lodged 
stating that all or any of the requirements of this Act have been 
complied with, and the Registrar may accept such a declaration 
as sufficient evidence of compliance. 

(3) On the 
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Certificate of 
incorporation. 

Effect o( 
incorporation. 

MemlKrs of 
company. 

(3) On the registration of the memorandum the Registrar 
shall certify under his hand and seal that the company is 
on and from the date specified in the certificate incorporated, and 
that the company is— 

(a) a company limited by shares; 
{b) a company limited by guarantee; 
(c) a company limited both by shares and guarantee; 
{d) an unlimited company; or 
{e) a no liability company— 

as the case may be and where applicable that it is a proprietary 
company. 

(4) On and from the date of incorporation specified in 
the certificate of incorporation but subject to this Act the 
subscribers to the memorandum together with such other persons 
as may from time to time become members of the company shall 
be a body corporate by the name contained in the memorandum 
capable forthwith of exercising all the functions of an incorporated 
company and of suing and being sued and having perpetual 
succession and a common seal with power to hold land but 
with such liability on the part of the members to contribute to 
the assets of the company in the event of its being wound up 
as is provided by this Act. 

(5) The subscribers to the memorandum shall be deemed 
to have agreed to become members of the company and on the 
incorporation of the company shall be entered as members in its 
register of members, and every other person who agrees to become 
a member of a company and whose name is entered in its register 
of members shall be a member of the company. 

Membership 
of liolding 
company. 
U.K. 8.27. 

17. (1) A corporation cannot be a member of a company 
which is its holding company, and any allotment or transfer 
of shares in a company to its subsidiary shall be void. 

(2) Sub-section (1) of this section shall not apply where the 
subsidiary is concerned as personal representative, or where it 
is concerned as trustee, unless the holding company or a subsidiary 
thereof is beneficially interested under the trust and is not so 
interested only by way of security for the purposes of a transaction 
entered into by it in the ordinary course of a business which 
includes the lending of money. 

(3) This section shall not prevent a subsidiary which is, 
at the commencement of this Act, a member of its holding 
company, from continuing to be a member but, subject to 
sub-section (2) of this section, the subsidiary shall have no right to 
vote at meetings of the holding company or any class of members 
thereof. 

(4) This 
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(4) This section shall not prevent a subsidiary from 
continuing to be a member of its holding company if, at the time 
when it becomes a subsidiary thereof, it already holds shares in 
that holding company, but— 

(a) subject to sub-section (2) of this section, the 
subsidiary shall have no right to vote at meetings 
of the holding company or any class of members 
thereof; and 

{b) the subsidiary shall within the period of twelve months 
or such longer period as the Court may allow 
after becoming the subsidiary of its holding 
company, dispose of all of its shares in the holding 
company. 

(5) Subject to sub-section (2) of this section, sub-sections 
(1) (3) and (4) thereof shall apply in relation to a nominee for 
a corporation which is a subsidiary as if references in those 
sub-sections to such a corporation included references to a nominee 
for it. 

(6) In relation to a holding company that is either a company 
limited by guarantee or an unlimited company, the reference in 
this section to shares, whether or not it has a share capital, shall 
be construed as including a reference to the interest of its 
members as such, whatever the form of that interest. 

(7) Nothing in this section shall apply to a co-operative 
company. 

18. (1) The memorandum of every company shall be printed Requiremenu 

and divided into numbered paragraphs and dated and shall state, fMSuml""̂  
in addition to other requirements— w îJis 

(a) the name of the company; Qid.L.'i4, 
(6) the objects of the company; ŝA. «5.u. 
(c) unless the company is an unlimited company, the S!u-i5. 

amount of share capital (if any) with which the Tas-ns. 
company proposes to be registered and the division 
thereof into shares of a fixed amount; 

{d) if the company is a company limited by shares, that 
the liability of the members is limited; 

{e) if the company is a company limited by guarantee, 
that the liability of the members is limited and 
that each member undertakes to contribute to the 
assets of the company, in the event of Us being 
wound up while he is a member or within one 
year after he ceases to be a member, for payment 
of the debts and liabilities of the company 
contracted before he ceases to be a member and 

of the 
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of the costs charges and expenses of winding 
up and for adjustment of the rights of the 
contributories among themselves, such amount as 
may be required not exceeding a specified amount 
in addition to the amount (if any) unpaid on any 
shares held by him; 

(/) if the company is an unlimited company, that the 
liability of the members is unlimited; 

(g) if the company is a no liability company, that the 
acceptance of shares in the company shall not 
constitute a contract to pay calls in respect of the 
shares or to make any contribution towards the 
debts and liabilities of the company; 

{h) the full names addresses and occupations of the 
subscribers thereto; and 

(/) that such subscribers are desirous of being formed 
into a company in pursuance of the memorandum 
and (where the company is to have a share capital) 
respectively agree to take the number of shares in 
the capital of the company set out opposite their 
respective names. 

(2) Each subscriber to the memorandum shall, if the company 
is to have a share capital, in his own handwriting state in words the 
number of shares (not less than one) that he agrees to take and, 
whether or not the company is to have a share capital, shall sign 
the memorandum in the presence of at least one witness (not being 
another subscriber) who shall attest the signature and add his 
address. 

(3) A statement in the memorandum of a company limited 
by shares that the liability of members is limited shall mean that 
the liability of the members is limited to the amount (if any) 
unpaid on the shares respectively held by them. 

DIVISION 2.—POWERS. 

19. The powers of a company shall include 
Powers. 
Thifd (fl) power to make donations for patriotic or for charitable 
Schedule. 

Vic. s. 15. purposes S.A. s. 35. 

wA.̂ s. 35. (f,) .power to transact any lawful business in aid of the 
Commonwealth in the prosecution of any war in 
which the Commonwealth is engaged; and 

(c) unless expressly excluded or modified by the 
memorandum or articles the powers set forth in 
the Third Schedule. 

20. (1) No 
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Ultra vires 
transactions. 20. (1) No act of a company (including the entering into 

of an agreement by the company) and no conveyance or transfer 
of property, whether real or pereonal, to or by a company shall 
be invalid by reason only of the fact that the company was without 
capacity or power to do such act or to execute or take such 
conveyance or transfer. 

(2) Any such lack of capacity or power may be asserted or 
relied upon only in— 

(a) proceedings against the company by any member of 
the company or, where the company has issued 
debentures secured by a floating charge over all or 
any of the company's property, by the holder of any 
of those debentures or the trustees for the holders of 
those debentures to restrain the doing of any act or 
acts or the conveyance or transfer of any property 
to or by the company; 

(6) any proceedings by the company or by any member 
of the company against the present or former 
officers of the company; or 

(c) any petition by the Minister to wind up the company. 

(3) If the unauthorized act conveyance or transfer sought to 
be restrained in any proceedings under paragraph (a) of 
sub-section (2) of this section is being or is to be performed 
or made pursuant to any contract to which the company is a 
party, the Court may if all the parties to the contract are parties 
to the proceedings and if the Court deems it to be just and 
equitable set aside and restrain the performance of the contract 
and may allow to the company or to the other parties to the 
contract (as the case requires) compensation for the loss or 
damage sustained by either of them which may result from the 
action of the Court in setting aside and restraining the 
performance of the contract but anticipated profits to be derived 
from the performance of the contract shall not be awarded by the 
Court as a loss or damage sustained. 

21. (1) The memorandum of a company may be altered to General 
the extent and in the manner provided by this Act but not 
otherwise. 

(2) In addition to observing and subject to any other 
provision of this Act requiring the lodging with the Registrar of 
any resolution of a company or order of the Court or other 
document affecting the memorandum of a company, the company 
shall within fourteen days after the passing of any such resolution 
or the making of any such order lodge with the Registrar a copy 
of such resolution or other document or an office copy of such 
order together with (unless the Registrar dispenses therewith) 
a printed copy of the memorandum as altered, and if default is 

made in 

provisions as 
to alteration 
of memo­
randum 

N.S.W. 
Vic. s. 
Qld. s. 
S.A. ss. 
17, 
W.A. s. 
Tas. s. 

s. 14. 
16 
16. 
16, 

17. 
16. 
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made in complying with this sub-section the company and every 
oflBcer of the company who is in default shall be guilty of an 
offence against this Act. 

Penalty: Fifty pounds. Default penalty. 
(3) The Registrar shall register every resolution order or 

other document lodged with him under this Act that affects the 
memorandum of a company and shall certify the registration of 
every such order, and on such registration and not before, the 
alteration of the memorandum shall take effect. 

(4) The certificate of the Registrar shall be conclusive 
evidence tliat all the requirements of this Act with respect to the 
alteration and any confirmation thereof have been complied with. 

(5) Notice of the registration shall be published in such 
manner (if any) as the Court or the Registrar directs. 

(6) The Registrar shall where appropriate issue a certificate 
of incorporation in accordance with the alteration made to the 
memorandum. 

22. (1) Except with the consent of the Minister, a company 
shall not be registered by a name that, in the opinion of the 
Registrar, is undesirable or is a name, or a name of a kind, that 
the Minister has directed the Registrar not to accept for registration. 

(2) The Minister shall cause a direction given by him under 
sub-section (1) of this section to be published in the Government 
Gazette and a copy of the direction to be forwarded to the 
Attorney-General of the Commonwealth and the Attorney-General 
of each State of the Commonwealth. 

(3) A limited company shall have "Limited" or the 
abbreviation " Ltd." as part of and at the end of its name. 

(4) A no liability company shall have " No Liability " or the 
abbreviation " N.L." as part of and at the end of its name. 

(5) A proprietary conipany shall have the word " Proprietary " 
or the abbreviation " Pty." as part of its name, inserted immediately 
before the word " Limited " or before the abbreviation " Ltd." or 
in the case of an unlimited company, at the end of its name. 

(6) No description of a company shall be deemed inadequate 
or incorrect by reason of the use of— 

(a) the abbreviation " Co." or " Coy." in lieu of the word 
" Company " contained in the name of a company; 

(b) the abbreviation "Pty." in lieu of the word 
"Proprietary " contained in the name of a company; 

(c) the abbreviation "Ltd." in lieu of the word 
" Limited " contained in the name of a company; 

(d) the symbol 

Names of 
companies. 
U.K. s 
N.S.W. 
11, 32, 
Vic. s. 
Qld. s. 
S.A. s. 
W.A. s 
Tas. s. 

. 17. 
ss. 
37, 
17. 
29. 
27. 

. 28 
17. 

10, 
44. 
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(d) the symbol " & " in lieu of the word " and " contained 
in the name of a company; 

(e) the abbreviation "N.L." in lieu of the words 
" No Liability" contained in the name of a 
company; or 

(/) any of such words in lieu of the corresponding 
abbreviation or symbol contained in the name of a 
company. 

(7) A person may apply in the prescribed form to the 
Registrar for the reservation of a name set out in the application 
as— 

(a) the name of an intended company; 

(6) the name to which a company proposes to change its 
name; or 

(c) the name under which a foreign company proposes to 
be registered, either originally or on change of 
name. 

(8) If the Registrar is satisfied as to the bona fides of the 
application and that the proposed name is a name by which the 
intended company, company or foreign company could be registered 
without contravention of sub-section (1) of this section, he shall 
reserve the propjosed name for a period of two months from the 
date of the lodging of the application. 

(9) If, at any time during a period for which a name is 
reserved, application is made to the Registrar for an extension of 
that period and the Registrar is satisfied as to the bona fides of the 
application, he may extend that period for a further period of two 
months. 

(10) During a period for which a name is reserved, no 
company, foreign company, person, firm or society (other than the 
intended company, company or foreign company in respect of which 
the name is reserved) shall be registered under this Act or under 
any other Act, whether originally or on change of name, under the 
reserved name or under any other name that, in the opinion of the 
Registrar, so closely resembles the reserved name as to be likelv 
to be mistaken for that name. 

(11) The reservation of a name under this section in respect 
of an intended company, company or foreign company does not 
in itself entitle the intended company company or foreign company 
to be registered by that name, either originally or on change of 
name. 

23. (1) A 
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Change of 
name. 

U.K. s. 18. 
N.S.W. s. 35. 
Vic. s. 18. 
Old. 8.31. 
S.A. s. 29. 
W.A. s. 30. 
Tas. 8.18. 

Omission of 
" Limited " 
in name of 
charitable 
and other 
companies. 

U.K. s. 19. 
N.S.W. s. 34. 
Vic. s 19. 
Old. s. 30. 
S.A. 8. 28. 
VV.A. s. 29. 
Tas. 8. 19. 

23. (1) A company may by special resolution and with the 
approval of the Registrar change its name to a name by which 
the company could be registered without contravention of 
sub-section (1) of section twenty-two. 

(2) If the name of a company is (whether through 
inadvertence or otherwise and whether originally or by change 
of name) a name by which the company could not be registered 
without contravention of sub-section (1) of section twenty-two 
the company may by special resolution change its name to a 
name by which the company could be registered without 
contravention of that sub-section and, if the Registrar so directs, 
shall so change it within six weeks after the date of direction or 
such longer period as the Registrar allows unless the Minister by 
written notice annuls such direction, and if the company fails to 
comply with the direction it shall be guilty of an offence against 
this Act. 

Penalty: Fifty pounds. Default penalty. 

(3) Where the name of a company incorporated pursuant to 
a previous enactment corresponding with this Act has not been 
changed since the commencement of this Act, the Registrar shall 
not, except with the approval of the Minister, exercise his power 
under sub-section (2) of this section to direct the company to 
change its name. 

(4) A change of name pursuant to this Act shall not affect 
the identity of the company or any rights or obligations of the 
company or render defective any legal proceedings by or against 
the company, and any legal proceedings that might have been 
continued or commenced by or against it by its former name may 
be continued or commenced by or against it by its new name. 

24. (1) Where it is proved to the satisfaction of the Minister 
that a proposed limited company is being formed for the purpose 
of providing recreation or amusement or promoting commerce 
industry art science religion charity pension or superannuation 
schemes or any other object useful to the community, and will 
apply its profits (if any) or other income in promoting its objects 
and will prohibit the payment of any dividend to its members, the 
Minister may (after requiring, if he thinks j5t, the proposal to be 
advertised in such manner as he directs either generally or in a 
particular case) by licence direct that it be registered as a company 
with limited liability without the addition of the word " Limited " 
to its name, and the company may be registered accordingly. 

(2) Where it is proved to the satisfaction of the Minister— 
(a) that the objects of a limited company are restricted 

to those specified in sub-section (1) of this section 
and to objects incidental or conducive thereto; and 

(b) that by 
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(6) that by its constitution the company is required to 
apply its profits (if any) or other income in 
promoting its objects and is prohibited from paying 
any dividend to its members— 

the Minister may by licence authorize the company to change its 
name to a name which does not contain the word " Limited ", 
being a name approved by the Registrar. 

(3) A licence under this section may be issued on such 
conditions as the Minister thinks fit, and those conditions shall be 
binding on the company and shall if the Minister so directs be 
inserted in the memorandum or articles of the company and the 
memorandum or articles may by special resolution be altered to 
give effect to any such direction. 

(4) The company shall while the licence is in force be 
exempted from complying with the provisions of this Act relating 
to the use of the word " Limited " as any part of its name, and 
except where the Minister otherwise directs the lodging of annual 
returns and of returns of particulars of directors managers and 
secretaries and the publication of accounts. 

(5) A licence under this section or under any corresponding 
previous enactment may at any time be revoked by the Minister 
and upon revocation the Registrar shall enter the word " Limited " 
at the end of the name of the company upon the register, and the 
company shall thereupon cease to enjoy the exemptions and 
privileges granted by reason of the licence by this Act but before a 
licence is so revoked the Minister shall give to the company notice 
in writing of his intention and shall afford it an opportunity to be 
heard. 

Tas. s. 20. 

25. (1) Subject to this section, an unlimited company may Registration 
convert to a limited company or a company limited by guarantee compalTy'M 
may convert to a company limited both by shares and guarantee "•"•'ed. &c. 
by passing a special resolution determining so to convert and N'̂ wg îi 
lodging with the Registrar for registration a copy of the resolution. XJ5||^-

(2) On the lodging of the copy of the resolution the Registrar W'IA.VI?. 
shall, subject to this Act— 

{a) register the copy; 
{b) make such endorsements in or alterations to his 

registers as are necessary to record the effect of the 
resolution with respect to the conversion; and 

(c) issue to the company a certificate of incorporation of 
the company altered to meet the circumstances of 
the case and cancel the previous certificate of 
incorporation of the company. 

(3) On issuing the certificate of incorporation the Registrar 
may by notice in writing served on the company dispense with 

the lodging 
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Change from 
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the lodging by the company of any document which had been 
lodged with him on the occasion of or subsequent to the 
incorporation of the company. 

(4) The conversion shall take effect on the issue of the 
certificate of incorporation under sub-section (2) of this section. 

(5) A conversion of a company pursuant to this section shall 
not affect the identity of the company or any rights or obligations 
of the company or render defective any legal proceedings by or 
against the company and any legal proceedings that could have 
been continued or commenced by or against it prior to such 
conversion may, notwithstanding the conversion, be continued or 
commenced by or against it after such conversion. 

26. (1) A public company having a share capital (other 
than a no liability company) may convert to a proprietary 
company by lodging with the Registrar a copy of a special 
resolution— 

(a) determining to convert to a proprietary company 
and specifying an appropriate alteration to its name; 
and 

{b) altering the provisions of its memorandum or articles 
so far as is necessary to impose the restrictions 
limitations and prohibitions referred to in 
sub-section (1) of section fifteen. 

(2) A proprietary company may, subject to anything 
contained in its memorandum or articles, convert to a public 
company by lodging with the Registrar— 

{a) a copy of a special resolution determining to convert 
to a public company and specifying an appropriate 
alteration to its name; 

{b) a statement in lieu of prospectus; and 
(c) a statutory declaration in the prescribed form 

verifying that paragraph (ft) of subrsection (2) of 
section fifty-two has been complied with— 

and thereupon the restrictions limitations and prohibitions referred 
to in sub-section (1) of section fifteen as included in or deemed 
to be included in the memorandum or articles of such company 
shall cease to form part of the memorandum or articles. 

(3) On compliance by a company with the provisions of 
either of sub-sections (1) and (2) of this section and on the issue 
of a certificate of incorporation of the company altered 
accordingly the company shall be a proprietary company or a public 
company (as the case requires). 

(4) A conversion of a company pursuant to sub-section ( 1 ; 
or sub-section (2) of this section shall not affect the identity of 
the company or any rights or obligations of the company or render 
defective any legal proceedings by or against the company, and 

any legal 
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any legal proceedings that could have been continued or 
commenced by or against it prior to the conversion may 
notwithstanding any change in the company's name or capacity in 
consequence of the conversion be continued or commenced by 
or against it after the conversion. 

27. (1) Where, on the application of the Minister with respect Default in 
to a proprietary company or of any member or creditor of a with^ ^' 

proprietary company, the Court is satisfied that default has been aŝ w"™"'̂  
made in relation to the company in complying with a prohibition ?ô pSlfe7. 
of a kind specified in paragraph (c) or (d) of sub-section (1) U.K. s. 29. 
of section fifteen that is included, or is deemed to be included, in s'̂ :̂ ;j9f-4o. 
the memorandum or articles of the company the Court may by '̂,=- »• 2|-
order determine that, on such date as the Court specifies in its s A; li. 4i, 
order, the company ceased to be a proprietary company. W.A. SS. 38, 

(2) Where— T'S. s. 22. 
(a) default has been made in relation to a proprietary 

company in complying with a limitation of a kind 
specified in paragraph (6) of sub-section (1) of 
section fifteen that is included, or is deemed to be 
included, in the memorandum or articles of the 
company; 

(b) a proprietary company has been convicted of an 
offence under sub-section (7) of this section; 

(c) the memorandum or articles of a proprietary company 
have been so altered that they no longer include 
restrictions, limitations or prohibitions of the kinds 
specified in sub-section (1) of section fifteen; or 

(d) a proprietary company has ceased to have a share 
capital— 

the Registrar may by notice served on the company determine that, 
on such date as is specified in the notice, the company ceased to be 
a profwrietary company. 

(3) Where, under this section, the Court or the Registrar 
determines that a company has ceased to be a proprietary 
company— 

(a) the company shall be a public company and shall be 
deemed to have been a public company on and 
from the date specified in the order or notice; 

(b) the company shall, on the date so specified be deemed 
to have changed its name by the omission from 
the name of the word " Proprietary" or the 
abbreviation " Pty.", as the case requires; and 

(c) the company shall, within a period of fourteen days 
after the date of the order or the notice, lodge with 
the Registrar— 

(!) a statement in lieu of prospectus 

(ii) a statutory 
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(ii) a statutory declaration in the prescribed 
form verifying that paragraph (Z>) of 
sub-section (2) of section fifty-two has 
been complied with; and 

(iii) where an order has been made under 
sub-section (1) of this section an office 
copy of the order. 

(4) Where the Court is satisfied that a default or alteration 
referred to in sub-section (1) or sub-section (2) of this section has 
occurred but that it was accidental or due to inadvertence or to 
some other sufficient cause or that on other grounds it is just and 
equitable to grant relief, the Court may, on such terms and 
conditions as to the Court seem just and expedient, determine 
that the company has not ceased to be a proprietary company. 

(5) A company that, by virtue of a determination made under 
this section, has become a public company shall not convert to a 
proprietary company without the leave of the Court. 

(6) If default is made in complying with paragraph (c) of 
sub-section (3) of this section the company and every officer of the 
company who is in default shall be guilty of an offence against this 
Act. 

Penalty: Fifty pounds. Default penalty. 
(7) Where any subscription for shares in or debentures of, or 

any deposit of money with, a proprietary company is arranged 
by or through a solicitor, broker, agent or any other person 
(whether an officer of the company or not) who invites the 
public to make use of his services in arranging investments or 
who holds himself out to the public as being in a position to arrange 
investments, the company and every person, including an officer 
of the company, who is a party to the arrangement shall be guilty 
of an offence against this Act. 

Penalty: Five hundred pounds. 
(8) Where default is made in relation to a proprietary 

company in complying with any restriction, limitation or 
prohibition of a kind specified in sub-section (1) of section fifteen 
that is included, or deemed to be included, in the memorandum 
or articles of the company, the company and every officer of the 
company who is in default shall be guilty of an offence against 
this Act. 

Penalty: Five hundred pounds. 
AUeraUons 28. (1) Subject to this section a company may by special 
memo- resolution alter the provisions of its memorandum with respect to 
randum. ^j^^ objccts of the company. 
Ni&w.siis. ( 2 ) Where a company proposes to alter its memorandum, 
QW.S.17; with respect to the objects of the company it shall give by post 
w*A.%.'?8. twenty-one days' written notice specifying the intention to propose 
Tas.s.23. the resolution as a special resolution and to submit it for passing 

to a meeting of the company to be held on a day specified in the 
notice. 

(3) The notice 
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(3) The notice shall be given to all members, and to all trustees 
for debenture holders and If there are no trustees for any class 
of debenture holders to all debenture holders of that class whose 
names are, at the time of the posting of the notice, known to the 
company. 

(4) The Court may in the case of any person or class of 
persons for such reasons as to it seem sufficient dispense with the 
notice required by sub-section (2) of this section. 

(5) If an application for the cancellation of an alteration is 
made to the Court in accordance with this section by— 

(a) the holders of not less in the aggregate than ten per 
centum in nominal value of the company's issued 
share capital or any class of that capital or, if the 
company is not limited by shares, not less than ten 
per centum of the company's members; or 

ib) the holders of not less than ten per centum in nominal 
value of the company's debentures— 

the alteration shall not have effect except so far as it is confirmed 
by the Court. 

(6) The application shall be made within twenty-one days 
after the date on which the resolution altering the company's 
objects was passed, and may be made on behalf of the persons 
entitled to make the application by such one or more of their 
number as they appoint in writing for the purpose. 

(7) On the application the Court— 
(a) shall have regard to the rights and interests of the 

members of the company or of any class of them 
as well as to the rights and interests of the creditors; 

(b) may if it thinks fit adjourn the proceedings in order 
tiiat an arrangement may be made to the satisfaction 
of the Court for the purchase (otherwise than 
by the company) of the interests of dissentient 
members; 

(c) may give such directions and make such orders as 
it tfiinks expedient for facilitating or carrying into 
effect any such arrangement; and 

(rf) may make an order cancelling the alteration or 
confirming the alteration either wholly or in part 
and on such terms and conditions as it thinks fit. 

(8) Notwithstanding any other provision of this Act a copy 
of a resolution altering the objects of a company shall not be 
lodged with the Registrar before the expiration of twenty-one days 
after the passing of the resolution or if any application to the 
Court has been made before the application has been determined 
by the Court (whichever is the later). 

(9) A copy of the resolution shall be lodged with the 
Registrar by the company within fourteen days after the expiration 
of the twenty-one days referred to in sub-section (8) of this 

section. 
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Articles of 
association. 

U.K. ss. 6, 
N.S.W. ss. 
17, 19. 
Vic. s. 24. 
Qld. ss. 18, 
19, 21. 
S.A. ss. 18, 
W.A. ss. 19 
20. 
Tas. s. 24. 

7. 
16 

20. 

section, but if an application has been made to the Court in 
accordance with this section the copy shall be lodged with the 
Registrar together with an oflSce copy of the order of the Court 
within fourteen days after the application has been determined by 
the Court. 

29. (1) There may in the case of a company limited by shares 
jr a no liability company and there shall in the case of a company 
limited by guarantee or limited both by shares and guarantee or 
an unlimited company be registered with the memorandum, articles 
signed by the subscribers to the memorandum prescribing 
regulations for the company. 

(2) Articles shall be— 
(a) printed; 

(b) divided into numbered paragraphs; and 

(c) signed by each subscriber to the memorandum in 
the presence of at least one witness (not being 
another subscriber) who must attest the signature 
and add his address. 

(3) In the case of an unlimited company the articles, if the 
company has a share capital, shall state the amount of share 
capital with which the company proposes to be registered and the 
division thereof into shares of a fixed amount.' 

(4) In the case of an unlimited company or a company 
limited by guarantee or a company limited both by shares and 
guarantee the articles shall state the number of members with 
which the company proposes to be registered. 

(5) Where a company to which sub-section (4) of this 
section applies increases the number of its members beyond the 
registered number it shall within one month after the increase 
was resolved on or took place, lodge with the Registrar notice 
of the increase. 

(6) Every company which makes default in complying with 
sub-section (5) of this section and every officer of the company 
who is in default in complying with that sub-section shall be guilty 
of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 

Adoption of 
Table A or B 
of Fourth 
Schedule. 

U.K. s. 8 
N.S.W. 
ss. 18, 44. 
Vic. s. 25. 
Qld. s. 20. 
S.A. s. 19. 
W.A. ss. 19 
20. 
Tas. s. 25. 

30. (1) Articles may adopt all or any of the regulations 
contained in Table A or, in the case of a no liability company, 
:n Table B. 

(2) In the case of a company limited by shares incorporated 
after the commencement of this Act, if articles are not registered, 
or if articles are registered then in so far as the articles do not 
exclude or modify the regulations contained in Table A those 

regulations 
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regulations shall so far as applicable be the articles of the company 
in the same manner and to the same extent as if they were 
contained in registered articles. 

(3) In the case of a no liability company incorporated after 
the commencement of this Act if articles are not registered or if 
articles are registered then in so far as the articles do not exclude 
or modify the regulations contained in Table B those regulations xabieB. 
shall so far as applicable be the articles of the company in the 
same manner and to the same extent as if they were contained in 
registered articles. 

31 . (1) Subject to this Act and to any conditions in its Alteration of 
memorandum, a company may by special resolution alter or add ^ j ^ " ' 
to its articles. N;S.W.S.'2O. 

(2) Any alteration or addition so made in the articles shall Qid'.s. 22. 
subject to this Act on and from the date of the special resolution W.A.'S.22. 
or such later date as is specified in the resolution be as valid as '""='•'•̂ *-
if originally contained therein and be subject in like manner to 
alteration by special resolution. 

(3) Subject to this section, any company shall have the 
power and shall be deemed always to have had the power to 
amend its articles by the adoption of all or any of the regulations 
contained in Table A, or in the case of a no liability company, 
contained in Table B by reference only to the regulations in the 
Table or to the numbers of particular regulations contained 
therein, without being required in the special resolution effecting 
the amendment to set out the text of the regulations so adopted. 

32. (1) In the case of a company limited by guarantee and Astomemo-
not having a share capital and registered on or after the artî i'eTp'f"' 
thirty-first day of January one thousand nine hundred and eleven iSSt^by 
every provision in the memorandum or articles or in any resolution guManteo. 
of the company purporting to give any person a right to participate N:S.W.tla. 
in the divisible profits of the company otherwise than as a member ^j^flf 
shall be void. S.A.S.3I' 

Tas s. 27 
(2) For the purposes of the provisions of this Act relating to 

the memorandum of a company limited by guarantee and of this 
section, every provision in the memorandum or articles or in any 
resolution of a company limited by guarantee and registered on 
or after the date aforesaid purporting to divide the undertaking 
of the company into shares or interests shall be treated as a 
provision for a share capital notwithstanding that the nominal 
amount or number of the shares or interests is not specified 
thereby. 

33. (1) Subject to this Act the memorandum and articles Effect of 
shall when registered bind the company and the members thereof "nTaitfcî " 
to the same extent as if they respectively had been signed and u.K.ss.20. 
sealed by each member and contained covenants on the part of N.S.W. 
each member to observe all the provisions of the memorandum and y\i\ Vs 
of the articles. gd- .s. 32. 

(2) Subject to 
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S.A. ss. 30. 
32. 
W.A. 
ss. 31, 32. 
Tas. s. 28. 

As to effect 
of alterations 
on members 
who do not 
consent. 

(2) Subject to the provisions of this Act relating to no liability 
companies all money payable by any member to the company 
under the memorandum or articles shall be a debt due from him 
to the company, and shall be of the nature of a specialty debt. 

(3) Notwithstanding anything in the memorandum or articles 
of a company no member of the company, unless either before 
or after the alteration is made he agrees in writing to be bound 
thereby, shall be bound by an alteration made in the memorandum 
or articles after the date on which he became a member so far 
as the alteration requires him to take or subscribe for more shares 
than the number held by him at the date on which the alteration 
is made or in any way increases his liability as at that date to 
contribute to the share capital of or otherwise to pay money to the 
company. 

Copies of 
memorandum 
and articles. 
U.K. ss. 24, 
25. 
N.S.W. ss. 25, 
26. 
Vic. ss. 29. 
Qld. ss. 35, 36. 
S.A. ss. 33. 
34. 
W.A. ss. 33, 
34. 
Tas. s. 29. 

34. (1) A company shall on being so required by any 
member send to him a copy of the memorandum and of the 
articles (if any) subject to payment of One pound or the cost 
^hereof, whichever is the less. 

(2) Where an alteration is made in the memorandum or 
articles of a company, a copy of the memorandum or articles shall 
tiot be issued by the company after the date of alteration unless— 

{a) the copy is in accordance with the alteration; or 
{b) a printed copy of the order or resolution making the 

alteration is annexed to the copy of the 
memorandum or articles and the particular clauses 
or articles affected are indicated in ink. 

(3) Where an agreement required to be lodged with the 
Registrar under section one hundred and forty-six affects the 
memorandum or articles of a company, a copy of the memorandum 
or articles shall not be issued by the company after the agreement 
is entered into unless a copy of the agreement is annexed to the 
copy of the memorandum or articles. 

(4) If default is made in complying with this section the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Ten pounds. 

Form of 
contracts. 
U.K. 
ss. 32-36. 
N.S.W. 
ss. 348, 351, 
352. 
Vic. s. 30. 
Qld. ss. 41, 
43-45. 
S.A. ss. 44-48. 
W.A. 
ss. 41-45. 
Tas. s. HI. 

35. (1) Contracts on behalf of a company may be made as 
follows:— 

(a) a contract which if made between private persons 
would be by law required to be in writing under 
seal may be made on behalf of the company in 
writing under the common seal of the company; 

(b) a contract which if made between private persons 
would be by law required to be in writing signed 
by the parties to be charged therewith may be 

made on 
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Execution 
of deeds. 

made on behalf of the company in writing signed 
by any person acting under its authority express 
or implied; 

(c) a contract which if made between private persons 
would by law be valid although made by parol 
only (and not reduced into writing) may be made 
by parol on behalf of the company by any person 
acting under its authority express or implied— 

and any contract so made shall be effectual in law and shall bind 
the company and its successors and all other parties thereto and 
may be varied or discharged in the manner in which it is 
authorized to be made. 

(2) A document or proceeding requiring authentication by Authen-
a company may be signed by an authorized officer of the company documents. 

and need not be under its common seal. 
(3) A company may by writing under its common seal 

empower any person either generally or in respect of any specified 
matters as its agent or attorney to execute deeds on its behalf 
and a deed signed by such an agent or attorney on behalf of the 
company and under his seal, or, subject to sub-section (5) of this 
section, under the appropriate official seal of the company shall 
bind the company and have the same effect as if it were under its 
common seal. 

(4) The authority of any such agent or attorney shall as 
between the company and any person dealing with him continue 
during the period (if any) mentioned in the instrument conferring 
the authority, or if no period is there mentioned then until notice 
of the revocation or determination of his authority has been given 
to the person dealing with him. 

(5) A company whose objects require or comprise the 
transaction of business outside the State may, if authorized by its '"ĵf ̂ |e 
articles, have for use in any place outside the State an official 
seal, which shall be a facsimile of the common seal of the company 
with the addition on its face of the name of every place where 
it is to be used and the person affixing any such official seal shall 
in writing under his hand certify on the instrument to which it is 
affixed the date on which and the place at which it is affixed. 

Official seal 

36. If at any time the number of members of a company is 
reduced in the case of a proprietary company (other than a 
proprietary company the whole of the issued shares of which are 
held by a holding company that is a public company under this 
Act or under the law of any other State or Territory of the 
Commonwealth) below two or in the case of any other company 
below five and it carries on business for more than six months 
while the number is so reduced, every person who is a member 
of the company during the time that it so carries on business after 
those six months and is cognizant of the fact that it is carrying on 

Prohibition 
of carryinit 
on business 
wltii fewer 
than 
statutory 
minimum of 
members. 

U.K. s. 31. 
N.S.W. 
». 347. 
Vic. s. 31 
Old. s. 40. 
S.A. s. 43. 
W.A. s. 40. 
Tas. s. 30. 

business with 
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Requirement 
to issue form 
of application 
for shares or 
debentures 
with a 
prospectus. 

U.K. s. 38 
m. (5). 
N.S.W. 
8. 137. 
Vic. 8. 32. 
Old. ss. 46.47. 
S.A. 8. 50. 
W.A. 8. 47. 
Tas. 8. 31. 

As to 
invitations to 
the public to 
deposit money 
with 
companies. 

Vic 8. 36. 
N.S.W. 
8. 137A. 
Qld. 8. 47A. 
l a s . 8.33. 

business with fewer than two or five members (as the case may be) 
shall be severally, liable for the payment of the whole debts of the 
company contracted during the time that it so carries on business 
after those six months and may be severally sued therefor, and the 
company and every such member shall 'be guilty of an offence 
against this Act if the company so carries on business after those 
six months. 

Penalty: Fifty pounds. Default penalty. 

PART IV.—SHARES, DEBENTURES AND CHARGES. 

DIVISION 1.—PROSPECTUSES. 

37. (1) A person shall not issue circulate or distribute any 
form of application for shares in or debentures of a corporation 
unless the form is issued circulated or distributed together with a 
prospectus a copy of which has been registered by the Registrar. 

Penalty: One thousand pounds. 
(2) Sub-section (1) of this section shall not apply if the form 

of application is issued circulated or distributed in connexion with 
shares or debentures which are not offered to the public but 
otherwise that sub-section shall apply to any such form of 
application whether issued circulated or distributed on or with 
reference to the formation of a corporation or subsequently. 

38. (1) No invitation to the public to deposit money with 
or to lend money to any corporation shall be made unless a 
debenture is intended to be issued in respect of every deposit 
or loan so made and a debenture shall as soon as practicable be 
issued in respect of every deposit or loan so made. 

(2) Where an invitation is made to the public to deposit 
money with or lend money to any corporation and such deposit 
or loan is not to be secured by a charge over all or any of the 
corporation's assets the invitation shall legibly and prominently 
state that the document to be issued acknowledging the deposit or 
loan of money made pursuant to the invitation is to be an 
unsecured note or an unsecured deposit note, as the case may be, 
and shall not state that such document is to be a debenture. 

(3) Where any document is issued by a corporation (being 
one of a series of such documents) which either expressly or by 
implication acknowledges the indebtedness of the corporation in 
respect of money 'borrowed by it and the debt is not secured by a 
charge over all or any of the corporation's assets the document shall 
be described as an unsecured note or as an unsecured deposit note 
and shall not be described as a " debenture ". 

(4) Nothing in this section shall apply to a prescribed 
corporation and nothing in this Act shall require a prospectus to 
be issued in connexion with any invitation to the public to deposit 
money with a prescribed corporation. 

(5) In 
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(5) In sub-section (4) of this section, "prescribed 
corporation " means— 

(a) a banking corporation; 
(b) a corporation that is declared by the 

Governor in Council by notice in the Government 
Gazette to be an authorized dealer in the short 
term money market; or 

(c) a corporation that— 
(i) is a pastoral company in respect of which 

an exemption granted under section 
eleven of the Banking Act 1959 of the 
Commonwealth, or that Act as amended 
from time to time, is in force; or 

(ii) is registered under a law of the 
Commonwealth relating to life insurance 
or is a corporation the whole of the issued 
shares of which are held beneficially 
by a corporation so registered— 

and is declared by the Governor in Council by 
notice in the Government Gazette to be a prescribed 
corporation for the purposes of this section. 

(6) The Governor in Council may, by notice in the 
Government Gazette— 

(a) specify terms and conditions subject to which 
sub-section (4) of this section shall have effect in 
relation to a corporation specified in paragraph (c) 
of sub-section (5) of this section; or 

(b) vary or revoke any declaration or specification made 
under this section. 

(7) Every corporation which contravenes this section and 
every officer of a corporation who is in default under this section 
shall be guilty of an offence against this Act. 

Penalty: One thousand pounds. 

39. (1) To comply with the requirements of this Act a 
prospectus— 

(a) shall be printed in type of a size not less than the 
type known as eight point Times unless the 
Registrar, before the issuing, advertising, 
circulating or distributing of the prospectus in the 
State, certifies in writing, that the type and size 
of letters are legible and satisfactory; 

(6) shall be dated and that date shall, unless the contrary 
is proved, be taken as the date of issue of the 
prospectus; 

Contents of 
prospectuses. 
Fifth 
Schedule. 
U.K. 
ss. 37, .18. 
N.S.W. 
ss. 136-137. 
Vic. ss. 37, 
303(1). 
Old. ss. 46, 
47. 
S.A. s. 49. 
W.A. 
ss. 46-47. 
Tas. •. 36. 

(c) shall as 
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(c) shall as to one copy be lodged with the Registrar 
as required by this Act and shall state that a copy 
of the prospectus has been so lodged and shall also 
state immediately after such statement that the 
Registrar takes no responsibility as to its contents; 

(d) shall subject to the provisions contained in Part III. 
of the Fifth Schedule state the matters specified in 
Part I. of that Schedule and set out the reports 
specified in Part II. of that Schedule; 

(e) shall, where the persons making any report specified 
in Part II. of that Schedule have made therein, or 
have, without giving the reasons, indicated therein, 
any such adjustments as are mentioned in 
paragraph 31 of that Schedule, have endorsed 
thereon or attached thereto, a statement by those 
persons setting out the adjustments and giving the 
reasons therefor; 

(/) shall contain a statement that no shares or debentures 
or that no shares and debentures (as the case 
requires) shall be allotted on the basis of the 
prospectus later than six months after the date of 
the issue of the prospectus; 

(g) shall, if it contains any statement made by an expert 
or contained in what purports to be a copy of or 
extract from a report memorandum or valuation of 
an expert, state the date on which the statement 
report memorandum or valuation was made and 
whether or not it was prepared by the expert for 
incorporation in the prospectus; 

(h) shall not contain the name of any person as a trustee 
for holders of debentures or as an auditor or a 
banker or a solicitor or a stock broker or share 
broker of the corporation or proposed corporation 
or for or in relation to the issue or proposed issue of 
shares or debentures unless that person has 
consented in writing before the issue of the 
prospectus to act in that capacity in relation to 
the prospectus and, in the case of a company or 
proposed company, a co,py verified as prescribed 
of the consent has been lodged with the Registrar; 
and 

(i) shall where the prospectus offers shares in or 
debentures of a foreign company incorporated or 
to be incorporated, in addition contain particulars 
with respect to— 

(i) the instrument constituting or defining the 
constitution of the company; 

(ii) the 
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(ii) the enactments or provisions having the 
force of an enactment by or under which 
the incorporation of the company was 

- effected or is to be effected; 
(ill) an address in the State where such 

instrument, enactments or provisions or 
certified copies thereof may be inspected; 

(iv) the date on which and the place where the 
company was or is to be incorporated; 
and 

(v) whether the company has established a place 
of business in the State and, if so, the 
address of its principal office in the 
State. 

(2) Sub-paragraphs (i), (ii) and (iii) of paragraph (/) of 
sub-section (1) of this section shall not apply in the case of a 
prospectus issued more than two years after the day on which 
the company is entitled to commence business and in the 
application to a foreign company of Part I. of the Fifth Schedule 
for the purposes of that sub-section, paragraph 2 of that Part of 
that Schedule shall have effect as if a reference to the constitution 
of the company were substituted for the reference to the articles. 

(3) A condition requiring or binding an applicant for shares 
in or debentures of a corporation to waive compliance with any 
requirement of this section, or purporting to affect him with notice 
of any contract document or matter not specifically referred to in 
the prospectus shall be void. 

(4) Where a prospectus relating to any shares in or debentures 
of a corporation is issued and the prospectus does not comply with 
the requirements of this Act, each director of the corporation and 
other person responsible for the prospectus shall be guilty of an 
offence against this Act. 

Penalty: One thousand pounds. 
(5) In the event of non-compliance with or contravention of 

any of the requirements set out in this section, a director or other 
person responsible for the prospectus shall not incur any liability 
by reason of the non-compliance or contravention, if— 

(a) as regards any matter not disclosed, he proves that 
he was not cognizant thereof; 

(b) he proves that the non-compliance or contravention 
arose from an honest mistake on his part 
concerning the facts; or 

(c) the non-compliance or contravention was in respect 
of matter which in the opinion of the court dealing 
with the case was immaterial or was otherwise 
such as ought, in the opinion of that court, having 
regard to all the circumstances of the case, 
reasonably to be excused. 

1471/62 17 (^) ^" ^^^ 
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Certain 
advertise­
ments 
deemed to be 
prospectuses. 

Sth. Africa 
No. 46 of 
19S2, s. S6 
(E) (c) . 
N.S.W. 
8. 138. 
Vic. s. 37 
(4). 
Old. s. 47c. 
Tas. s. 36 (6). 

(6) In the event of failure to include in a prospectus a 
statement with respect to the matters specified in paragraph 17 
of the Fifth Schedule no director or other person shall incur any 
liability in respect of the failure unless it is proved that he had 
knowledge of the matters not disclosed. 

(7) Nothing in this section shall limit or diminish any 
liability which any person may incur under any rule of law or 
any enactment or under this Act apart from sub-section (4) of 
this section. 

40. (1) Every advertisement offering or calling attention to 
an offer or intended offer of shares in or debentures of a 
corporation or proposed corporation to the public for subscription 
or purchase shall be deemed to be a prospectus (and all 
enactments and rules of law as to the contents of prospectuses and 
as to liability in respect of statements in and omissions from 
prospectuses or otherwise relating to prospectuses shall apply and 
have effect accordingly) if it contains any information or matter 
other than the following:— 

(a) the number and description of the shares or 
debentures concerned; 

(6) the name and date of registration of the corporation 
and its paid up share capital; 

(c) the general nature of the main business or proposed 
main business of the corporation; 

{d) the names, addresses and occupations of— 

(i) the directors or proposed directors; 

(ii) the brokers or underwriters to the issue; and 
(iii) in the case of debentures, the trustee for the 

debenture holders; 
(e) the name of the Stock Exchange of which the brokers 

or underwriters to the issue are members; and 
(/) particulars of the opening and closing dates of the 

offer and the time and place at which copies of 
the full prospectus and forms of application for 
the shares or debentures may be obtained— 

and unless it states that applications for shares or debentures will 
proceed only on one of the forms of application referred to in and 
attached to a printed copy of the prospectus. 

(2) No statement that, or to the effect that, the advertisement 
is not a prospectus shall affect the operation of this section. 

(3) This section shall apply to advertisments published or 
disseminated in the State by newspaper broadcasting television 
cinematograph or any other means whatsoever. 

(4) Where an 
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(4) Where an advertisement that is deemed to be a prospectus 
by virtue of sub-section (1) of this section does not comply with 
the requirements of this Act as to prospectuses, the person who 
published or disseminated the advertisement, and every officer of 
the corporation concerned, or other person, who knowingly 
authorized or permitted the publication or dissemination, shall be 
guilty of an offence against this Act. 

Penalty: Five hundred pounds. 

(5) For the purposes of this section where— 
(a) an advertisement offering or calling attention to an 

offer or intended offer of shares in Or debentures of 
a corporation or proposed corporation to the public 
for subscription or purchase is published or 
disseminated; 

{b) the person who published or disseminated the 
advertisement before so doing, obtained a 
certificate signed by at least two directors of the 
corporation, or two proposed directors of the 
proposed corporation, that the proposed 
advertisement is an advertisement that will not be 
deemed to be a prospectus by virtue of sub-section 
(1) of this section; and 

(c) the advertisement is not patently an advertisement that 
is deemed to be a prospectus by virtue of that 
sub-section— 

the corporation and each person who signed the certificate shall 
be deemed to be the persons who published or disseminated the 
advertisement, but no other person shall be deemed to be such a 
person. 

(6) Any person who has obtained a certificate referred to in 
paragraph (6) of sub-section (5) of this section shall when so 
requested by the Registrar forthwith deliver the certificate to 
the Registrar. 

Penalty: Five hundred pounds. Default penalty. 

(7) Nothing in this section shall limit or diminish any liability 
which any person may incur under any rule of law or under any 
enactment of this Act apart from this section. 

41. (1) A corporation shall not accept or retain subscriptions Astoreten-
to a debenture issue in excess of the amount of the issue as subscripiions 
disclosed in the prospectus unless the corporation has specified ĵ Ses!"'"'" 
in the prospectus— 

(a) that it expressly reserves the right to accept or retain 
over-subscriptions; and 

(6) a limit on the amount of over-subscriptions that may 
be accepted or retained. 

(2) Where a 
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As to state-
jment of 
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Registration 
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U.K. s. 41. 
N.S.W. 
S.136. 
Vic. s. 38. 
Qld. 8.46. 
S.A. s. SO. 
W.A. ss. 46. 
47. 
l a s . s. 37. 

(2) Where a corporation specifies in a prospectus relating 
to a debenture issue that it reserves the right to accept or retain 
over-subscriptions— 

(a) the corporation shall not make authorize or permit any 
statement or reference as to the asset-backing for 
the issue to be made or contained in any prospectus 
relating to the issue, other than a statement or 
reference to the total assets and the total liabilities 
of the corporation; and 

{b) the prospectus shall contain a statement or reference 
as to what the total assets and total liabilities of the 
corporation would be if over-subscriptions to the 
limit specified in the prospectus were accepted or 
retained. 

Penalty: One thousand pounds. 

42. (1) A prospectus shall not be issued circulated or 
distributed by any person unless a copy thereof has first been 
registered by the Registrar. 

(2) The Registrar shall not register a copy of any prospectus 
unless— 

(a) the copy signed by every director and by every person 
who is named therein as a proposed director of the 
corporation or by his agent authorized in writing 
is lodged with the Registrar on or before the date 
of its issue; 

(6) the prospectus ajjpears to comply with the 
requirements of this Act or the Registrar is 
satisfied, if the corporation is a foreign company 
incorporated in another State or Territory of the 
Commonwealth, that— 

(i) the prospectus has been registered or is 
acceptable for registration by tiie 
Registrar of Companies in that other 
State or Territory; and 

(ii) the prospectus complies with the 
requirements of paragraph (/) of 
sub-section (1) of section thirty-nme; 
and 

(c) there are also lodged with the Registrar copies verified 
as prescribed of any consents required by section 
forty-five to the issue of the prospectus and of all 
material contracts referred to in the prospectus 
or, in the case of such a contract not reduced into 
writing, a memorandum giving full particulars 
thereof verified as prescribed. 

(3) If a 
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(3) If a prospectus is issued without a copy thereof having 
been so registered the corporation and every person who is 
knowingly a party to the issue of the prospectus shall be guilty 
of an offence against this Act. 

Penalty: Two hundred and fifty pounds. 

(4) Every corporation shall cause a true copy of every copy of 
document referred to in paragraph (c) of sub-section (2) of this Ic .̂'S'S 
section to be deposited within seven days after registration of the fnopeSion at 
prospectus at the registered office of the corporation in the State "f̂ .̂ '"**' 
and if it has no registered office in the State at the address in the 
State specified in the prospectus for that purpose and shall keep 
each such copy, for a period of at least six months after the 
registration of the prospectus, for the inspection of the members 
and creditors of the corporation without fee. 

4 3 . (1 ) Where a corporation allots or agrees to allot to any Document 
person any shares in or debentures of the corporation with a view offeVii'"* 
to all or any of them being offered for sale to the public, any j5f/to'ta 
document by which the offer for sale to the public is made shall proUertui. 
for all purposes be deemed to be a prospectus issued by the U.K.,.4J. 
corporation, and all enactments and rules of law as to the contents NIS-W. 
of prospectuses and to liability in respect of statements and X!§ j ^ J 
non-disclosures in prospectuses, or otherwise relating to SAIS.M! 
prospectuses, shall apply and have effect accordingly as if the ^ i ' s l . ' " 
shares or debentures had been offered to the public and as if persons 
accepting the offer in respect of any shares or debentures were 
subscribers therefor but without prejudice to the liability, if any, 
of the persons by whom the offer is made, in respect of statements 
or non-disclosures in the document or otherwise. 

(2) For the purposes of this Act it shall, unless the contrary 
is proved, be evidence that an allotment of, or an agreement to 
allot, shares or debentures was made with a view to the shares or 
debentures being offered for sale to the public if it is shown— 

(a) that an offer of the shares or debentures or of any 
of them for sale to the public was made within six 
months after the allotment or agreement to allot; 
or 

(6) that at the date when the offer was made the whole 
consideration to be received by the corporation in 
respect of the shares or debentures had not been 
so received. 

(3) The requirements of this Division as to prospectuses shall 
have effect as though the persons making an offer to which this 
section relates were persons named in a prospectus as directors 
of a corporation. 

(4) In addition 
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(4) In addition to complying with the other requirements of 
this Division the document making the offer shall state— 

(a) the net amount of the consideration received or to 
be received by the corporation in respect of shares 
or debentures to which the offer relates; and 

(b) the place and time at which the contract under which 
the shares or debentures have been or are to be 
allotted may be inspected. 

(5) Where an offer to which this section relates is made by 
a corporation or a firm, it shall be sufficient if the document 
referred to in sub-section (1) of this section is signed on behalf 
of the corporation or firm by two directors of the corporation or 
not less than half of the members of the firm, as the case may be, 
and any such director or member may sign by his agent authorized 
in writing. 

Allotment 
of shares 
and deben­
tures where 
prospectus 
indicates 
application 
to list on 
Stock 
Exchange. 

U.K. 8. 51. 
Vic. 8.40. 
Tas. 8. 39. 

44. (1) Where a prospectus states or implies that application 
has been or will be made for permission for the shares or 
debentures offered thereby to be listed for quotation on the official 
list of any Stock Exchange, any allotment made on an application 
in pursuance of the prospectus shall, subject to sub-section (3) 
of this section whenever made, be void if— 

(a) the permission is not applied for in the form for the 
time being required by the Stock Exchange before 
the third day on which the Stock Exchange is open 

' after the date of issue of the prospectus; or 
(b) the permission is not granted before the expiration 

of six weeks from the date of the issue of the 
prospectus or such longer period not exceeding 
twelve weeks from the date of the issue as is, 
within the said six weeks, notified to the applicant 
by or on behalf of the Stock Exchange. 

(2) Where the permission has not been applied for, or has 
not been granted as aforesaid, the corporation shall, subject to 
sub-section (3) of this section, forthwith repay without interest all 
money received from applicants in pursuance of the prospectus, 
and if any such money is not repaid within fourteen days after the 
corporation so becomes liable to repay it then in addition to the 
liability of the corporation the directors of the corporation shall be 
jointly and severally liable to repay that money with interest at the 
rate of five per centum per annum from the expiration of such 
fourteen days. 

(3) Where in relation to any shares or debentures— 
(a) permission is not applied for as specified in paragraph 

(fl) of sub-section (1) of this section; or 

(b) permission 
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(/>) permission is not granted as specified in paragraph {b) 
of that sub-section— 

the Minister may by notice published in the Government Gazette 
on the application of the corporation, made before any share or 
debenture is purported to be allotted, exempt the allotment of the 
shares or debentures from the operation of this section. 

(4) A director shall not be so liable under sub-section (2) of 
this section if he proves that the default in the repayment of the 
money was not due to any misconduct or negligence on his part. 

(5) Any condition requiring or binding any applicant for 
shares or debentures to waive compliance with any requirement 
of this section or purporting to do so shall be void. 

(6) Without limiting the application of any of its provisions 
this section shall have effect— 

(fl) in relation to any shares or debentures agreed to be 
taken by a person underwriting an offer thereof 
contained in a prospectus as if he had applied 
therefor in pursuance of the prospectus; and 

(Z>) in relation to a prospectus offering shares for sale 
as if— 

(i) a reference to sale were substituted for a 
reference to allotment; 

(ii) the persons by whom the offer is made, and 
not the corporation were liable under 
sub-section (2) of this section to repay 
money received from applicants, and 
references to the corporation's liability 
under that sub-section were construed 
accordingly; and 

(iii) for the reference in sub-section (7) of this 
section to the corporation and every 
officer of the corporation who is in 
default there were substituted a reference 
to any person by or through whom the 
offer is made and who knowingly and 
wilfully authorizes or permits the default. 

(7) All money received as aforesaid shall be kept in a 
separate bank account so long as the corporation may become 
liable to repay it under sub-section (2) of this section; and if 
default is made in complying with this sub-section, the corporation 
and every officer of the corporation who is in default shall be 
guilty of an offence against this Act. 

Penalty: Five hundred pounds. 

(8) Where the Stock Exchange has within the time specified 
in paragraph (6) of sub-section (1) of this section granted 

permission 
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permission subject to compliance with any requirements specified 
by the Stock Exchange, permission will be deemed to have been 
granted by the Stock Exchange if the directors have given to the 
Stock Exchange an undertaking in writing to comply with the 
requirements of the Stock Exchange, but if any such undertaking 
is not complied with each director who is in default shall be guilty 
of an offence against this Act. 

Penalty: Imprisonment for three months or Five hundred 
pounds. 

(9) A person shall not issue a prospectus inviting persons 
to subscribe for shares in or debentures of a corporation if it 
includes—• 

(a) an untrue statement that permission has been granted 
for those shares or debentures to be dealt in or 
quoted or listed on any Stock Exchange; or 

(b) any statement in any way referring to any such 
permission or to any application or intended 
application for any such permission, or to dealing in 
or quoting or listing the shares or debentures on any 
Stock Exchange, or to any requirements of a Stock 
Exchange unless that statement is or is to the 
effect that permission has been granted or that 
application has been or will be made to the Stock 
Exchange within three days of the issue of the 
prosi>ectus. 

Penalty: Imprisonment for six months or Five hundred pounds. 

(10) Where a prospectus contains a statement to the effect 
that the memorandum and articles of the corporation comply or 
have been drawn so as to comply with the requirements of any 
Stock Exchange, the prospectus shall, unless the contrary 
intention appears from the prospectus, be deemed for the purposes 
of this section to imply that application has been, or will be, 
made for permission for the shares or debentures offered by the 
prospectus to be listed for quotation on the official list of the 
Stock Exchange. 

Expert's 45. (1) A prospcctus inviting subscription for or purchase 
toiuueof of shares in or debentures of a corporation and including a 
roStSfiS'nl statement purporting to be made by an expert or to be based 
by hta!°* on a statement made by an expert shall not be issued unless— 

u.K.j.̂ 40. (a) he has given, and has not before delivery of a copy 
TM.I40; of the prospectus for registration withdrawn, his 

written consent to the issue thereof with the 
statement included in the form and context in which 
it is included; and 

(b) there appears in the prospectus a statement that he 
has given and has not withdrawn his consent. 

(2) Many 
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(2) If any prospectus is issued in contravention of this section 
the corporation and every person who is knowingly a party to the 
issue thereof shall be guilty of an offence against this Act. 

Penalty: Five hundred pounds. 

46. (1) Subject to this section, each of the following persons ^^^^^^y 
shall be liable to pay compensation to all persons who subscribe Jfg',j;i'̂ „„ 
for or purchase any shares or debentures on the faith of a fn"*""° 
prospectus for any loss or damage sustained by reason of any U'K""!,"^ 
untrue statement therein, or by reason of the wilful non-disclosure Ĵ f̂ J'-
therein of any matter of which he had knowledge and which XiS"'!!' 
he knew to be material, that is to say every person who— S.A: \. n. 

{a) is a director of the corporation at the time of the Taji.8.4i.' 
issue of the prospectus; 

(6) authorized or caused himself to be named and is 
named in the prospectus as a director or as having 
agreed to become a director either immediately or 
after an interval of time; 

(c) is a promoter of the corporation; or 
{d) authorized or caused the issue of the prospectus. 

(2) Notwithstanding anything in sub-section (1) of this 
section, where the consent of an expert is required to the issue 
of a prospectus and he has given that consent, he shall not by 
reason only thereof be liable as a person who has authorized or 
caused the issue of the prospectus except in respect of an untrue 
statement purporting to be made by him as an expert, and the 
inclusion in the prospectus of a name of a person as a trustee 
for debenture holders auditor banker solicitor or stock or share 
broker shall not for that reason alone be construed as an 
authorization by such person of the issue of the prospectus. 

(3) No person shall be so liable if he proves— 
(a) that, having consented to become a director of the 

corporation, he withdrew his consent before the 
issue of the prospectus, and that it was issued 
without his authority or consent; 

(6) that the prospectus was issued without his knowledge 
or consent and he gave reasonable public notice 
thereof forthwith after he became aware of its 
issue; 

(c) that after the issue of the prospectus and before 
allotment or sale thereunder he, on becoming aware 
of any untrue statement therein, withdrew his 
consent and gave reasonable public notice of the 
withdrawal and of the reason therefor; or 

(d) that— 
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(J) that— 

(i) as regards every untrue statement not 
purporting to be made on the authority 
of an expert or of a public official 
document or statement, he had 
reasonable ground to believe, and did up 
to the time of the allotment or sale of the 
shares or debentures believe, that the 
statement was true; 

(ii) as regards every untrue statement purporting 
to be a statement made by an expert or 
to be based on a statement made by an 
expert or contained in what purports to 
be a copy of or extract from a report or 
valuation of an expert, it fairly 
represented the statement, or was a correct 
and fair copy of or extract from the 
report or valuation, and he had 
reasonable ground to believe and did up 
to the time of the issue of the prospectus 
believe that the person making the 
statement was competent to make it and 
that that person had given the consent 
required by section forty-five to the issue 
of the prospectus and had not withdrawn 
that consent before delivery of a copy of 
the prospectus for registration, or, to the 
defendant's knowledge, before any 
allotment or sale thereunder; and 

(iii) as regards every untrue statement purporting 
to be a statement made by an official 
person or contained in what purports to 
be a copy of or extract from a public 
official document, it was a correct and 
fair representation of the statement or 
copy of or extract from the document. 

(4) Sub-section (3) of this section shall not apply in the case 
of a person liable, by reason of his having given a consent 
required of him by section forty-five, as a person who has 
authorized or caused the issue of the prospectus in respect of an 
untrue statement purporting to have been made by him as an 
expert. 

(5) A person who apart from this sub-section would under 
sub-section (1) of this section be liable, by reason of his having 
given a consent required of him by section forty-five, as a person 
who has authorized the issue of a prospectus in respect of an 

untrue statement 
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untrue statement purporting to be made by him as an expert shall 
not be so liable if he proves— 

(a) that, having given his consent under section forty-five 
to the issue of the prospectus, he withdrew it in 
writing before a copy of the prospectus was lodged 
with the Registrar; 

(b) that, after a copy of the prospectus was lodged with 
the Registrar and before allotment or sale 
thereunder, he, on becoming aware of the untrue 
statement, withdrew his consent in writing and 
gave reasonable public notice of the withdrawal 
and of the reasons therefor; or 

(c) that he was competent to make the statement and that 
he had reasonable ground to believe and did up 
to the time of the allotment or sale of the shares or 
debentures believe that the statement was true. 

(6) Where— 
(a) the prospectus contains the name of a person as a 

director of the corporation, or as having agreed to 
become a director, and he has not consented to 
become a director, or has withdrawn his consent 
before the issue of the prospectus, and has not 
authorized or consented to the issue thereof; or 

(b) the consent of a person is required under section 
forty-five to the issue of the prospectus and he 
either has not given that consent or has withdrawn 
it before the issue of the prospectus— 

the directors of the corporation except any without whose 
knowledge or consent the prospectus was issued, and any other 
person who authorized or caused the issue thereof shall be liable 
to indemnify the person so named or whose consent was so 
required against all damages costs and expenses to which he may 
be made liable by reason of his name having been inserted in the 
prospectus or of the inclusion therein of a statement purporting 
to be made by him as an expert, or in defending himself against 
any action or legal proceeding brought against him in respect 
thereof. 

47. (1) Where in a prospectus there is any untrue statement Criminal 
or wilful non-disclosure any person who authorized or caused the I'tatlment'ui 
issue of the prospectus shall be guilty of an offence against this pfosp*""*-
Act unless he proves either that the statement or non-disclosure vict'43." 
was immaterial or that he had reasonable ground to believe and 
did, up to the time of the issue of the prospectus, believe the 
statement was true or the non-disclosure immaterial. 

Penalty: Imprisonment for one year or One thousand pounds 
or both. 

(2) A person 

Tb>. t. 42. 
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(2) A person shall not be deemed to-have authorized or 
caused the issue of a prospectus by reason only of his having 
given the consent required by this Division to the inclusion 
therein of a statement purporting to be made by him as an expert. 

Prohibition 
of allot-
niens unless 
minimum 
subscription 
received. 
U.K. ss. 
47.49. 
N.S.W. ss. 
142, 144. 
Vic. s. 34. 
Old. 8. SI. 
S.A. ss. 
S6. S8. 
W.A. 8. 53. 
1 as. s. 33. 

DIVISION 2 . RESTRICTIONS ON ALLOTMENT AND 
COMMENCEMENT OF BUSINESS. 

48. (1) No allotment shall be made of any shares of a 
company offered to the public unless— 

(fl) the minimum subscription has been subscribed; and 
{b) the sum payable on application for the shares so 

subscribed has been received by the company— 
but if a cheque for the sum payable has been received by <the 
company, the sum shall be deemed not to have been received by 
the company until the cheque is paid by the bank on which it is 
drawn. 

(2) The minimum subscription shall be— 
(a) calculated on the nominal value of each share, and 

where the shares are issued at a premium, on the 
nominal value of, and the amount of the premium 
payable on, each share; and 

{b) reckoned exclusively of any amount payable otherwise 
than in cash. 

(3) The amount payable on application on each share offered 
to the public except in the case of a no liability company shall 
not be less than five per centum of the nominal amount of the share. 

(4) If the conditions referred to in paragraphs (a) and {b) 
of sub-section (1) of this section have not been satisfied on the 
expiration of four months after the first issue of the prospectus, 
all money received from applicants for shares shall be forthwith 
repaid to them without interest, and, if any such money is not 
so repaid within five months after the issue of the prospectus, the 
directors of the company shall be jointly and severally liable to 
repay that money with interest at the rate of five per centum per 
annum from the expiration of the period of five months but a 
director shall not be so liable if he proves that the default in the 
repayment of the money was not due to any misconduct or 
negligence on his part. 

(5) An allotment made by a company to an applicant in 
contravention of the provisions of this section or of sub-section (1) 
of section fifty shall be voidable at the option of the applicant 
which option may be exercised by written notice served on the 
company within one month after the holding of the statutory 
meeting of the company and not later, or, in any case where the 
company is not required to hold a statutory meeting, or where the 

allotment 
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allotment is made after the holding of the statutory meeting within 
one month after the date of the allotment, and not later, and the 
allotment shall be so voidable notwithstanding that the company 
is in course of being wound up. 

(6) Every director of a company who knowingly contravenes 
or permits or authorizes the contravention of any of the 
provisions of this section or of sub-section (1) of section fifty 
shall be guilty of an offence against this Act and shall be liable 
in addition to the penalty or punishment for the offence to 
compensate the company and the allottee respectively for any 
loss damages or costs which the company or the allottee has 
sustained or incurred thereby but no proceedings for the recovery 
of any such compensation shall be commenced after the 
expiration of two years from the date of the allotment. 

(7) Any condition requiring or binding any applicant for 
shares to waive compliance with any requirement of tiiis section 
shall be void. 

(8) No company shall allot, and no officer or promoter 
of a company or a proposed company shall authorize or permit 
to be allotted, shares ̂ or debentures to the public on the basis 
of a prospectus after the expiration of six months from the issue 
of the prospectus. 

Penalty: Five hundred pounds. 

(9) Where an allotment of shares or debentures is made on 
the basis of a prospectus after the expiration of six months from 
the issue of the prospectus, such allotment shall not by reason 
only of that fact be voidable or void. 

49. (1) All application and other moneys paid prior to AppUcatJon 
allotment by any applicant on account of shares or debentures to be hew in 
offered to the public shall until the allotment of such shares o r allotment, 
debentures be held by the company, or in the case of an intended f̂̂ ,̂ -
company by the persons named in the prospectus as proposed Îj-̂ l̂ -
directors and by the promoters, upon trust for the applicant, W.A.S. si 
but there shall be no obligation or duty on any bank or third "*•'*• 
person with whom any such moneys have been deposited to 
inquire into or see to the proper application of such moneys so 
long as such bank or person acts in good faith. 

(2) If default is made in complying with this section every 
officer of the company in default or, in the case of an intended 
company, every person named in the prospectus as a proposed 
director and every promoter who knowingly and wilfully 
authorizes or permits the default shall be guilty of an offence 
against this Act. 

Penalty: Five hundred pounds. 

50. (1) 
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Restriction 
on allotment 
inoenain 
cases. 
U.K. s. 48. 
N.S.W. 
s. 143. 
Vic. 8. 32. 
Qld. 8. S2. 
S.A. 8. 57. 
W.A.«. 54. 
Tas. 8. 31. 

50. (1) A public company having a share capital which does 
not issue a prospectus on or with reference to its formation shall 
not allot any of its shares or debentures unless at least three days 
before the first allotment of either shares or debentures there has 
been lodged with the Registrar a statement in lieu of prospectus 
which complies with the requirements of this Act. 

(2) If default is made in complying with this section the 
company and every oflScer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Five hundred pounds. 

Require­
ments as 
to state­
ments in 
lieu of 
prospectus. 
U.K. 8.48. 
Vic. 8.44. 
Qld. s. 52. 
Tas. s. 43. 

Sixth 
Schedule 

51. (1) To comply with the requirements of this Act a 
statement in lieu of prospectus lodged by or on behalf of a 
company— 

(a) shall be signed by every person who is named 
therein as a directbr or a proposed director of the 
company or by his agent authorized in writing; 

(b) shall subject to the provisions contained in Part III. 
of the Sixth Schedule be in the form of and state 
the matters specified in Part I. of that Schedule and 
set out the reports specified in Part II. of that 
Schedule; and 

(c) shall, where the persons making any report specified 
in Part II. of that Schedule have made therein or 
have, without giving the reasons, indicated therein 
any such adjustments as are mentioned in paragraph 
5 of that Schedule, have endorsed thereon or 
attached thereto a written statement signed by those 
persons setting out the adjustments and giving the 
reasons therefor. 

) The Registrar shall not accept for registration any 
lent in lieu of prospectus unless it appears to him to comply 
lie reauirements of this Act. ' 

(2 
statement m ncu ui ptus ĵc^ îus ui 
with the requirements of this Act 

(3) Where in any statement in lieu of prospectus, there is any 
untrue statement or wilful non-disclosure any director who signed 
the statement in lieu of prospectus shall be guilty of an offence 
against this Act unless he proves either that the untrue statement 
or non-disclosure was immaterial or that he had reasonable 
ground to believe and did, up to the time of the delivery for 
registration of the statement in lieu of prospectus, believe that 
the untrue statement was true or the non-disclosure immaterial. 

Penalty: Imprisonment for one year or Five hundred pounds 
or both. 

52. (1) 
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52. (1) Where a company having a share capital has issued Restrictiom 
a prospectus inviting the public to subscribe for its shares the mencement 

company shall not commence any business or exercise any without"" 
borrowing power— p̂Mwctus 

or statement 
(a) if any money is or may become liable to be repaid '""*"• 

to applicants for any shares or debentures offered N:̂ w. s"'"?. 
for public subscription by reason of any failure to Qid:s.io6. 
apply for or obtain permission for listing for W!A.'S.'IO2. 
quotation on any Stock Exchange; or ''M- »• "• 

(6) unless— 
(i) shares held subject to the payment of the 

whole amount thereof in cash have been 
allotted to an amount not less in the 
whole than the minimum subscription; 

(ii) every director has paid to the company on 
each of the shares taken or contracted 
to be taken by him, and for which he is 
liable to pay in cash, a proportion equal 
to the proportion payable on application 
and allotment on the shares offered for 
public subscription; and 

(iii) there has been lodged with the Registrar a 
statutory declaration by the secretary or 
one of the directors of the company in 
the prescribed form verifying that the 
above conditions have been complied 
with. 

(2) Where a public company having a share capital has not 
issued a prospectus inviting the public to subscribe for its shares 
the company shall not commence any business or exercise any 
borrowing power unless— 

(a) there has been lodged with the Registrar a statement 
in lieu of prospectus which complies with the 
provisions of this Act; 

(b) every director of the company has paid to the 
company on each of the shares taken or contracted 
to be taken by him, and for which he is liable to 
pay in cash, a proportion equal to the proportion 
payable on application and allotment on the shares 
payable in cash; and 

(c) there has been lodged with the Registrar a statutory 
declaration by the secretary or one of the directors 
of the company in the prescribed form verifying 
that paragraph (b) of this sub-section has been 
complied with. 

(3) The 
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Penalty. 

(3) The Registrar shall on the lodging of the statutory 
declaration in accordance with this section certify that the 
company is entitled to commence business and to exercise its 
borrowing powers and that certificate shall be conclusive evidence 
thereof. 

(4) Any contract made by a company before the date at 
which it is entitled to commence business shall be provisional only 
and shall not be binding on the company until that date, and on 
that date it shall become binding. 

(5) Where shares and debentures are offered simultaneously 
by a company for subscription nothing in this section shall prevent 
the receipt by the company of any money payable on application 
for the debentures. 

(6) If any company commences business or exercises 
borrowing powers in contravention of this section every person 
who is responsible for the contravention shall be guilty of an 
offence against this Act. 

Penalty: Two hundred pounds. Default penalty: Fifty 
pounds. 

Restriction 
on varying 
contracts 
referred to 
in 
prospectus. 
&c. 
U.K. s. 42. 
N.S.W. 
s. 139. 
Vic. s. 45. 
Qld. s. 48. 
S.A. s. 52. 
W.A. s. 49. 
Tas. s. 44. 

53. A company shall not before the statutory meeting vary 
the terms of a contract referred to in the prospectus or statement 
in lieu of prospectus, unless the variation is made subject to the 
approval of the statutory meeting. 

Return as 
to allot­
ments. 
U.K. s. 52. 
N.S.W. 
s. 145. 
Vic. s. 46. 
Qld. s. 54. 
S.A. s. 59. 
W.A. s. 56. 
Tas. 5. 45. 

DIVISION 3.—SHARES. 

54. (1) Where a company makes any allotment of its shares 
or any of its shares are deemed to have been allotted under 
sub-section (6) of this section the company shall within one 
month thereafter lodge with the Registrar a return of the allotments 
stating— 

(a) the number and nominal amounts of the shares 
comprised in the allotment; 

(b) the amount (if any) paid, deemed to be paid, or due 
and payable on the allotment of each share; 

(c) where the capital of the company is divided into 
shares of different classes the class of shares to 
which each share comprised in the allotment 
belongs ; and 

(d) subject 



1961. Companies. No. 6839 497 

(d) subject to sub-section (2) of this section, the full 
name or the surname and at least one christian or 
other name and other initials and the address of each 
of the allottees and the number and class of shares 
allotted to him. 

(2) The particulars mentioned in paragraph (d) of sub-section 
(1) of this section need not be included in the return— 

(a) where the shares have been allotted for cash by a no 
liability company; or 

(6) where a company to which the provisions of 
sub-section (1) of section one hundred and sixty 
apply has allotted shares— 

(i) for cash; or 
(ii) for a consideration other than cash and the 

nimiber of persons to whom the shares 
have been allotted exceeds five hundred. 

(3) Where shares are allotted or deemed to have been allotted 
as fully or partly paid up otherwise than in cash and the allotment 
is made pursuant to a contract in writing the company shall lodge 
with the return the contract evidencing the entitlement of the 
allottee or a copy of any such contract certified as prescribed. 

(4) If a certified copy of a contract is lodged the original 
contract duly stamped shall if the Registrar so requests be produced 
at the same time to the Registrar. 

(5) Where shares are allotted or are deemed to have been 
allotted as fully or partly paid up otherwise than in cash and the 
allotment is made— 

(a) pursuant to a contract not reduced to writing; 
(6) pursuant to a provision in the memorandum or 

articles; or 
(c) in satisfaction of a dividend declared in favour of, 

but not payable in cash to the shareholders, or 
where an account or reserve has been applied 
directly in paying up shares already issued— 

the company shall lodge with the return a statement containing 
such particulars as are prescribed. 

(6) For the purposes of this section any shares issued without 
formal allotment to subscribers to the memorandum shall be 
deemed to have been allotted to such subscribers on the date of 
the incorporation of the company. 

(7) If default is made in complying with this section every 
officer of the company who is in default shall be guilty of an 
offence against this Act. 

Penalty: Two hundred pounds. Default penalty: Fifty 
pounds. 

55. A company 
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Differences 
in calls 
and pay­
ments, &c. 
U.K. s. 59. 
N.S.VV. 
s. l.'il. 
Vic. s. 47. 
Qld. s. 60. 
S.A. s. 65. 
W.A. s. 62. 
Tas. s. 46. 

55. A company if so authorized by its articles may— 
(a) make arrangements on the issue of shares for varying 

the amounts and times of payment of calls as 
between share, holders; 

(b) accept from any member the whole or a part of the 
amount remaining unpaid on any shares although 
no part of that amount has been called up; and 

(c) except in the case of a no liability company pay 
dividends in proportion to the amount paid up on 
each share where a larger amount is paid up on 
some shares than on others. 

Reserve 
liability. 
U.K. s. 60. 
N.S.W. 
s. 152. 
Vic. 8. 47. 
Qld. s. 61. 
S.A. s. 66. 
W.A. s. 63. 
Tas. s. 46. 

56. A limited company may by special resolution determine 
that any portion of its share capital which has not been already 
called up shall not be capable of being called up except in the 
event and for the purposes of the company being wound up, 
and thereupon that portion of its share capital shall not be capable 
of being called up except in the event and for the purposes 
of the company being wound up, but no such resolution shall 
prejudice the rights of any person acquired before the passing of 
the resolution. 

Share 
warrants. 
N.S.W. s. 80. 
Vic. s. 47. 
Tas. s. 46. 
(Each State 
to make 
appropriate 
provlsloa) 

Power to 
pay certain 
commissions, 
and 
prohibition 
of payment 
of all other 
commis­
sions, 
discounts, 
&c. 

U.K. s. 53. 
N.S.W. 
s. 146. 
Vic. 8. 48. 
Old. s. 55. 
S.A. s. 60. 
W.A. 8. 57. 
Tas. 8. 47. 

57. (1) A company shall not issue any share warrant. 
(2) Any share warrant issued before the commencement of 

the Companies Act 1938 shall have effect subject to section 
ninety-seven of that Act. 

58. (1) A company may pay a commission to any person 
in consideration of his subscribing or agreeing to subscribe whether 
absolutely or conditionally for any shares, or procuring or agreeing 
to procure subscriptions, whether absolute or conditional, for any 
shares in the company, if— 

(a) the payment is authorized by the articles; 
(b) the commission does not exceed ten per centum of 

the price at which the shares are issued or the 
amount or rate authorized by the articles, 
whichever is the less; 

(c) the amount or rate of the commission is— 
(i) in the case of shares offered to the public 

for subscription, disclosed in the 
prospectus; and 

(ii) in the case of shares not so offered, disclosed 
in the statement in lieu of prospectus, or 
in a statement in the prescribed form 
signed in like manner as a statement in 
lieu of prospectus and lodged before the 

payment 
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payment of the commission with the 
Registrar, and, where a circular or 
notice not being a prospectus inviting 
subscription for the shares is issued, also 
disclosed in that circular or notice; and 

{d) the number of shares which persons have agreed for 
a commission to subscribe absolutely is disclosed 
in like manner. 

(2) Except as provided in sub-section (1) of this section, no 
company shall apply any of its shares or capital money either 
directly or indirectly in payment of any commission discount or 
allowance to any person in consideration of his subscribing or 
agreeing to subscribe whether absolutely or conditionally for any 
shares or procuring or agreeing to procure subscriptions whether 
absolute or conditional for any shares in the company, whether 
the shares or money are so applied by being added to the purchase 
money of any property acquired by the company or to the contract 
price of any work to be executed for the company, or the money 
is paid out of the nominal purchase money or contract price or 
otherwise. 

(3) Nothing in this section shall affect the power of any 
company to pay such brokerage (in addition to or in lieu of 
the commission referred to in sub-section (1) of this section) as 
it has heretofore been lawful for a company to pay but the amount 
or rate per centum of the brokerage paid or agreed to be paid by 
the company shall (in the case of shares offered to the public for 
subscription) be disclosed in the prospectus or (in the case of shares 
not offered to the public for subscription) be disclosed in the 
statement in lieu of prospectus or in a statement in the prescribed 
form signed in like manner as a statement in lieu of prospectus 
and lodged before the payment of the brokerage with the Registrar, 
and, where a circular or notice not being a prospectus inviting 
subscription for the shares is issued, also disclosed in that circular 
or notice. 

(4) A vendor to, promoter of, or other person who receives 
payment in money or shares from, a company shall have power to 
apply any part of the money or shares so received in payment of 
any commission the payment of which if made directly by the 
company would have been lawful under this section. 

(5) If default is made in complying with the provisions of 
this section relating to the lodging with the Registrar of the 
statement in the prescribed form, the company and every officer 
of the company who is in default shall be guilty of an offence 
against this Act. 

Penalty: Fifty pounds. Default penalty. 

59. (1) Subject 



500 1961. Companies. No. 6839 

'tou^ 59. (1) Subject to this section a company may issue shares 
ĝ 5̂Ĵ »" at a discount of a class already issued if— 

N^fw"' ^^^ ^̂ ® 'is&\i& of the shares at a discount is authorized 
8.130. • by resolut ion passed in genera l mee t ing of the 
Old.8.59. company, and is confirmed by order of the Court; 
T«i.i.%8.' (6) the resolution specifies the maximum rate of discount 

at which the shares are to be issued; 

(c) at the date of the issue not less than one year has 
elapsed since the date on which the company was 
entitled to commence business; and 

{d) the shares are issued within one month after the 
date on which the issue is confirmed by order of 
the Court or within such extended time as the Court 
allows. 

(2) The Court, if having regard to all the circumstances of 
the case it thinks proper to do so, may make an order confirming 
the issue on such terms and conditions as it thinks fit. 

(3) Every prospectus relating to the issue of the shares shall 
contain particulars of the discount allowed or of so much of that 
discount as has not been written off at the date of the issue of the 
prospectus. 

(4) Notwithstanding any provision of its articles, a company 
shall not issue at a discount shares of any class unless it first 
offers the shares to every holder of shares of that class in the 
company proportionately to the number of those shares held by 
him. 

(5) Every such offer shall be made by notice specifying the 
number of shares to which the member is entitled and limiting a 
time not being less than twenty-one days within which the offer 
may be accepted. 

(6) If any such offer is not accepted within the time limited 
by the notice the shares may be issued on terms not more 
favourable than those offered to the shareholders. 

(7) If default is made in complying with this section, the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 

(8) This section shall not affect the right of a no liability 
company to issue shares at a discount. 

60. (1) Where 
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60. (1) Where a company issues shares for which a premium issue of 
shares at 
premium. is received by the company whether in cash or in the form of other 

valuable consideration a sum equal to the aggregate amount or U.K. S. se. 
value of the premiums on those shares shall be transferred to an TW. S. 49. 
account called the " share premium account", and the provisions 
of this Act relating to the reduction of the share capital of a 
company shall subject to this section apply as if the share premium 
account were paid up share capital of the company. 

(2) The share premium account may be applied— 
(fl) in paying up un-issued shares to be issued to members 

of the company as fully paid bonus shares; 
(6) in paying up in whole or in part the balance unpaid 

on shares previously issued to members of the 
company; 

(c) in the payment of dividends if such dividends are 
satisfied by the issue of shares to members of the 
company; 

(d) in the case of a company which carries on life 
insurance business in the Commonwealth by 
appropriation or transfer to any statutory fund 
established and maintained pursuant to any law 
of the Commonwealth relating to life insurance. 

(e) in writing off— 
(i) the preliminary expenses of the company; or 
(ii) the expenses of, or the commission or 

brokerage paid or discount allowed on, 
any issue of shares or debentures of the 
company; or 

(/) in providing for the premium payable on redemption 
of debentures or redeemable preference shares. 

61. (1) Subject to this section a company having a share Redeemable 
capital may, if so authorized by its articles, issue preference shire""" 
shares which are, or at the option of the company are to be liable U.K. S. SS. 
to be redeemed and the redemption shall be effected only on UI.'TM"' 
such terms and in such manner as is provided by the articles. gid. s'. Vs. 

S.A. s. 63. 

(2) The redemption shall not be taken as reducing the xiŝ 'sf'sa' 
amount of authorized share capital of the company. 

(3) The shares shall not be redeemed— 
(a) except out of profits which would otherwise be 

available for dividend, or out of the proceeds of a 
fresh issue of shares made for the purposes of the 
redemption; and 

(b) unless they are fully paid up. 

(4) The 
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(4) The premium, if any, payable on redemption shall be 
provided for out of profits or the share premium account before 
the shares are redeemed. 

(5) Where any such shares are redeemed otherwise than out 
of the proceeds of a fresh issue, there shall out of profits which 
would otherwise have been available for dividend be transferred to 
a reserve called the " capital redemption reserve " a sum equal to 
the nominal amount of the shares redeemed, and the provisions of 
this Act relating to the reduction of the share capital of a company 
shall, except as provided in this section, apply as if the capital 
redemption reserve were paid up share capital of the company. 

(6) Where in pursuance of this section a company has 
redeemed or is about to redeem any preference shares, it may 
issue shares up to the nominal amount of the shares redeemed 
or to be redeemed as if those shares had never been issued, 
and accordingly the share capital of the company shall not for 
the purposes of any fee under this Act be deemed to be increased 
by such issue but where new shares are issued before the redemption 
of the old shares, the new shares shall not, so far as relates to any 
fee under this Act, be deemed to have been issued in pursuance of 
this sub-section unless the old shares have been redeemed within 
one month after the issue of the new shares. 

(7) The capital redemption reserve may be applied in paying 
up un-issued shares of the company to be issued to members of 
the company as fully paid bonus shares. 

(8) If a company redeems any redeemable preference shares 
it shall within fourteen days after so doing give notice thereof to 
the Registrar specifying the shares redeemed. 

Power ol 
company to 
alter its 
share 
capital. 

U.K. ss. 
61.64. 
N.S.W. ss. 
153, 155. 
Vic. s. 52. 
Old. ss. 
fi2, 64, 65. 
S.A. ss. 67, 
69. 70. 
W.A. S3. 64, 
66. 
Tas. a. 51. 

62. (1) A company if so authorized by its articles may in 
general meeting alter the conditions of its memorandum in any 
one or more of the following ways— 

{a) increase its share capital by the creation of new 
shares of such amount as it thinks expedient; 

{b) consolidate and divide all or any of its share capital 
into shares of larger amount than its existing 
shares; 

(c) convert all or any of its paid up shares into stock 
and re-convert that stock into paid up shares of 
any denomination; 

(rf) subdivide 
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{d) subdivide its shares or any of them into shares of 
smaller amount than is fixed by the memorandum, 

O so however that in the subdivision the proportion 
between the amount paid and the amount (if any) 
unpaid on each reduced share shall be the same as 
it was in the case of the share from which the 
reduced share is derived; 

{e) cancel shares which at the date of the passing of 
the resolution in that behalf have not been taken or 
agreed to be taken by any person or which have 
been forfeited and diminish the amount of its share 
capital by the amount of the shares so cancelled. 

(2) A cancellation of shares under this section shall not canceiia-
be deemed to be a reduction of share capital within the meaning 
of this Act. 

(3) An unlimited company having a share capital may by AS^ 
any resolution passed for the purposes of sub-section (1) of ^^^te'°l 
section twenty-five— company oir 

re-regislrar 
(fl) increase the nominal amount of its share capital by "°°-

increasing the nominal amount of each of its 
shares, but subject to the condition that no part of 
the increased capital shall be capable of being 
called up except in the event and for the purposes 
of the company being wound up; and 

(6) in addition or alternatively, provide that a specified 
portion of its uncalled share capital shall not be 
capable of being called up except in the event and 
for the purposes of the company being wound up. 

(4) Where a company has increased its share capital beyond •JĴ Ji'̂ '̂ĵ ' 
the registered capital, it shall within fourteen days after the °J'}>»[« 
passing of the resolution authorizing the increase lodge with 
the Registrar notice of the increase. 

(5) If any company fails to comply with the provisions of 
sub-section (4) of this section the company and every officer 
of the company who is in default shall be guilty of an offence 
against this Act. 

Penalty: Fifty pounds. Default penalty. 

63. Where a company has purported to issue or allot shares validation 
and the creation issue or allotment of those shares was invalid by improperly 

reason of any provision of this or any other Act or of the '"""*• 

memorandum 
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memorandum or articles of the company or otherwise or the terms of 
issue or allotment were inconsistent with or imauthorized by any such 
provision the Court may upon application made by the company or 
by a holder or mortgagee of any of those shares or by a creditor of 
the company and upon being satisfied that in all the circumstances 
it is just and equitable so to do make an order validating the issue 
or allotment of those shares or confirming the terms of issue or 
allotment thereof or both and upon an office copy of the order being 
lodged with the Registrar those shares shall be deemed to have been 
validly issued or allotted upon the terms of the issue or allotment 
thereof. 

Special 
resolution 
for reduc­
tion of 
share 
capital. 

U.K. ss. 
66-71. 
N.S.W. ss. 
158-163. 
Vic. s. 53. 
Qld. ss. 
67-70. 
S.A. ss. 74-
W.A. s. 71. 
Tas. s 52. 

81. 

64. (1) Subject to confirmation by the Court a company may 
if so authorized by its articles by special resolution reduce its share 
capital in any way and in particular, without limiting the generality 
of the foregoing, may do all or any of the following:— 

(a) extinguish or reduce the liability of any of its shares 
in respect of share capital not paid up; 

(b) cancel any paid-up capital which is lost or 
unrepresented by available assets; or 

(c) pay off any paid-up share capital which is in excess of 
the needs of the company— 

and may so far as necessary alter its memorandum by reducing 
the amount of its share capital and of its shares accordingly. 

(2) Where the proposed reduction of share capital involves 
either diminution of liability in respect of unpaid share capital 
or the payment to any shareholder of any paid-up share capital, 
and in any other case if the Court so directs— 

(a) every creditor of the company who at the date fixed 
by the Court is entitled to any debt or claim which, 
if that date were the commencement of the winding 
up of the company, would be admissible in proof 
against the company shall be entitled to object to 
the reduction; 

(b) the Court, unless satisfied on aflSdavit that there are 
no such creditors, shall settle a list of creditors so 
entitled to object and for that purpose shall 
ascertain as far as possible without requiring an 
application from any creditor the names of those 
creditors and the nature and amount of their debts 
or claims, and may publish notices fixing a final 
day on or before which creditors not entered on 
the list may claim to be so entered; and 

(c) where a 
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(c) where a creditor entered on the list whose debt or 
claim is not discharged or has not determined does 
not consent to the reduction, the Court may 
dispense with the consent of that creditor on the 
company securing payment of his debt or claim 
by appropriating as the Court directs— 

(i) if the company admits the full amount of 
the debt or claim or though not admitting 
it is willing to provide for it, the full 
amount of the debt or claim; or 

(ii) if the company does not admit and is not 
willing to provide for the full amount of 
the debt or claim or if the amount is 
contingent or not ascertained, an amount 
fixed by the Court after the like inquiry 
and adjudication as if the company 
were being wound up by the Court. 

(3) Notwithstanding the provisions of sub-section (2) of tiiis 
section the Court may, having regard to any special circumstances 
of any case, direct tiiat all or any of the provisions of that 
sub-section shall not apply as regards any class of creditors. 

(4) The Court, if satisfied with respect to every creditor who 
under sub-section (2) of this section is entitled to object, that 
either his consent to the reduction has been obtained or his debt 
or claim has been discharged or has determined or has been 
secured may make an order confirming the reduction on such 
terms and conditions as it thinks fit and may by order— 

(fit) if for any special reason it thinks proper so to do, 
direct that the company shall, during such period 
(commencing on or at any time after the date of 
the order) as is specified in the order add to its 
name as the last words thereof the words " and 
reduced "; and 

(fc) require the company to publish as the Court directs 
the reasons for reduction or such other information 
as the Court thinks expedient and, if the Court 
thinks fit, the causes which led to the reduction. 

(5) An order made under sub-section (4) of this section shall 
show the amount of the share capital of the company as altered 
by the order, the number of shares into which it is to be divided 
and the amount of each share and the amount, if any, at the date 
of the order deemed to be paid up on each share. 

(6) On the 
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(6) On the lodging of an office copy of the order with the 
Registrar the resolution for reducing share capital as confirmed by 
the order so lodged shall take effect. 

(7) The certificate of the Registrar shall be conclusive 
evidence that all the requirements of this Act with respect to 
reduction of share capital have been complied with and that the 
share capital of the company is such as is stated in the order. 

(8) On the lodging of the copy of the order the particulars 
shown in the order pursuant to sub-section (5) of this section 
shall be deemed to be substituted for the corresponding particulars 
in the memorandum and such substitution and any addition 
ordered by the Court to be made to the name of the company 
shall (in the case of any addition to the name, for such period 
as is specified in the order of the Court) be deemed to be 
alterations of the memorandum for the purposes of this Act. 

(9) A member, past or present, shall not be liable in respect 
of any share to any call or contribution exceeding in amount the 
difference (if any) between the amount of the share as fixed by 
the order and the amount paid, or the reduced amount (if any) 
which is to be deemed to have been paid, on the share (as the case 
may be) but where any creditor entitled to object to the reduction 
is, by reason of his ignorance of the proceedings for reduction 
or of their nature and effect with respect to his claim, not entered 
on the list of creditors, and after the reduction the company is 
unable, within the meaning of the provisions of this Act with 
respect to winding up by the Court, to pay the amount of his 
debt or claim— 

(a) every person who was a member of the company at 
the date of the lodging of the copy of the order for 
reduction shall be liable to contribute for the 
payment of that debt or claim an amount not 
exceeding the amount which he would have been 
liable to contribute if the company had commenced 
to be wound up on the day before the said date; and 

(6) if the company is wound up the Court, on the 
application of any such creditor and proof of his 
ignorance of the proceedings for reduction or of 
their nature and effect with respect to his claim 
may, if it thinks fit settle accordingly a list of 
persons so liable to contribute, and make and 
enforce calls and orders on the contributories settled 
on the list as if they were ordinary contributories 
in a winding up— 

but nothing in this sub-section shall affect the rights of the 
contributories among themselves. 

(10) Every 
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(10) Every officer of the company who— 

(a) wilfully conceals the name of any creditor entitled 
to object to the reduction; 

(b) wilfully misrepresents the nature or amount of the 
debt or claim of any creditor; or 

(c) aids abets or is privy to any such concealment or 
misrepresentation— 

shall be guilty of an offence against this Act punishable on 
indictment. 

Penalty: Imprisonment for three years. 

(11) This section shall not apply to an unlimited company, 
but nothing in this Act shall preclude an unlimited company from 
reducing in any way its s|iare capital, including any amount in its 
share premium account. 

65. (1) If in the case of a company the share capital of ^^fj^'°', 
which is divided into different classes of shares provision is made classes of 
by the memorandum or articles for authorizing the variation or 
abrogation of the rights attached to any class of shares in the N;I.W.^^' 
company, subject to the consent of any specified proportion of vii*!". 54. 
the holders of the issued shares of that class or the sanction of a 2!A. S. li. 
resolution passed at a separate meeting of the holders of those T^a/ĵ j*-
shares, and in pursuance of the said provision the rights attached 
to any such class of shares are at any time varied or abrogated 
the holders of not less in the aggregate than ten per centum of 
the issued shares of that class, being persons who did not consent 
to or vote in favour of the resolution for the variation or 
abrogation, may apply to the Court to have the variation or 
abrogation cancelled, and, if any such application is made, the 
variation or abrogation shall not have effect until confirmed by 
the Court. 

(2) An application shall not be invalid by reason of the 
applicants or any of them having consented to or voted in favour 
of the resolution for the variation or abrogation if the Court is 
satisfied that any material fact was not disclosed by the company 
to those applicants before they so consented or voted. 

(3) The application shall be made within one month after 
the date on which the consent was given or the resolution was 
passed or such further time as the Court allows, and may be 
made on behalf of the shareholders entitled to make the application 
by such one or more of their number as they appoint in writing. 

(4) On the 
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(4) On the application the Court, after hearing the applicant 
and any other persons who apply to the Court to be heard and 
appear to the Court to be interested, may, if satisfied having 
regard to all the circumstances of the case ^at the variation or 
abrogation would unfairly prejudice the shareholders of the class 
represented by the applicant, disallow the variation or abrogation 
as the case may be and shall, if not so satisfied, confiim it, and 
the decision of the Court shall be final. 

(5) The company shall within fourteen days after the making 
of an order by the Court on any such application lodge an office 
copy of the order with the Registrar and if default is made in 
complying with this provision the company and every officer of the 
company who is in default shall be guilty of an offence against this 
Act. 

Penalty: One hundred pounds. Default penalty. 

(6) The issue by a company of preference shares ranking 
pari passu with existing preference shares issued by the company 
shall be deemed to be a variation of the rights attached to those 
existing preference shares unless the issue of the first-mentioned 
shares was authorized by the terms of issue of the existing 
preference shares or by the articles of the company in force at 
the time the existing preference shares were issued. 

Right!) of 
holders of 
preference 
shares to 
be set out 
in memo­
randum or 
articles. 

Vic. 8. 55. 
Tas. 8. 54. 

66. (1) No company shall allot any preference shares or 
convert any issued shares into preference shares unless there is 
set out in its memorandum or articles the rights of the holders of 
those shares with respect to repayment of capital, participation 
in surplus assets and profits, cumulative or non-cumulative 
dividends, voting, and priority of payment of capital and dividend 
in relation to other shares or other classes of preference shares. 

(2) If default is made in complying with this section the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: One hundred pounds. 

Dealing by 
a company 
in its own 
shares, &c. 

U.K. s. 54. 
N.S.W. 
8. 148. 
v i e s. 56. 
Old. s. 57. 
S.A. s. 62. 
W.A. s. 154. 
Tas. s. 55. 

67. (1) Except as is otherwise expressly provided by this 
Act no company shall give, whether directly or indirectly and 
whether by means of a loan guarantee or the provision of security 
or otherwise, any financial assistance for the purpose of or in 
connexion with a purchase or subscription made or to be made by 
any person of or for any shares in the company or, where the 

company is 
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company is a subsidiary, in its holding company or (except in the 
case of borrowing shares of a building society) in any way 
purchase deal in or lend money on its own shares. 

(2) Nothing in sub-section (1) of this section shall prohibit— 
(a) where the lending of money is part of the ordinary 

business of a company, the lending of money by 
the company in the ordinary course of its business; 

(b) the provision by a company, in accordance with any 
scheme for the time being in force, of money for 
the purchase of or subscription for f uUy-paid shares 
in the company or its holding company, being a 
purchase or subscription by trustees of or for shares 
to be held by or for the benefit of employees of the 
company, including any director holding a salaried 
employment or office in the company; or 

(c) the making by a company of loans to persons, other 
than directors, bona fide in the employment of the 
company or of a subsidiary of the company with a 
view to enabling those persons to purchase fully-
paid shares in the company to be held by themselves 
by way of beneficial ownership. 

(3) If there is any contravention of this section, the company 
and every ofifcer of the company who is in default shall be guilty of 
an offence against this Act. 

Penalty: Imprisonment for three months or Five hundred 
pounds. 

68. (1) An option granted after the commencement of this Optioiis 

Act by a public company which enables any person to take up SSteued 
unissued shares of the company after a period of five years has *""• 
elapsed from the date on which the option was granted shall be 
void. 

(2) Sub-section (1) of this section shall not apply in any 
case where the holders of debentures have an option to take up 
shares of the company by way of redemption of the debentures. 

69. Where any shares of a company are issued for the purpose 
of raising money to defray the expenses of the construction of 
any works or buildings or the provision of any plant which cannot 
be made profitable for a long period, the company may pay 
interest on so much of such share capital as is for the time being 
paid up and charge the interest so paid to capital as part of the 
cost of the construction or provision but— 

(fl) no such payment shall be made unless it is authorized, 
by the articles or by special resolution, and is 
approved by the Court; 

(b) before 

Power of 
company 
to pay 
inteicst out 
of capital 
inoenain 
cases. 

U.K. 8. 65. 
N.S.W. 
8.157. 
Vic. s. 57. 
Qld. s. 66. 
S.A. 8. 71. 
W.A. 8. 68. 
Tas. 8. 56. 
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(/>) before approving of any such payment, the Court 
may at the expense of the company appoint a 
person to inquire and report as to the circumstances 
of the case, and may require the company to give 
security for the payment of the costs of the inquiry; 

(c) the payment shall be made only for such period as 
is determined by the Court, but in no case 
extending beyond a period of twelve months after 
the works or buildings have been actually 
completed or the plant provided; 

{d) the rate of interest shall in no case exceed five per 
centum per annum or such other rate as is for the 
time being prescribed; and 

(e) the payment of the interest shall not operate as a 
reduction of the amount paid up on the shares in 
respect of which it is paid. 

DIVISION 4- DEBENTURES. 

Register of 70. (1) Evcry company which issues debentures shall keep 
howers'and ^ register of holders of the debentures at the registered office of 
trust''decd. ^^6 company or at some other place in the State. 
U.K. s. 87. 

N.ŝ w. (2 ) Every company shall within seven days after the register 
Vies!58. is first kept at a place other than the registered office lodge with 
S.A;S:94'. the Registrar notice of the place where the register is kept and 
T^S^S.'ST!'' shall within seven days after any change in the place at which the 

register is kept lodge with the Registrar notice of the change. 

(3) The register shall except when duly closed be open to 
the inspection of the registered holder of any debentures and of 
any holder of shares in the company and shall contain particulars 
of the names and addresses of the debenture holders and the 
amount of debentures held by them. 

(4) For the purposes of this section a register shall be 
deemed to be duly closed if closed in accordance with provisions 
contained in the articles or in the debentures or debenture stock 
certificates, or in the trust deed or other document relating to or 
securing the debentures, during such periods (not exceeding in 
the aggregate thirty days in any calendar year) as is therein 
specified. 

(5) Every registered holder of debentures and every holder 
of shares in a company shall at his request be supplied by the 
company with a copy of the register of the holders of debentures 

of the 
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of the company or any part thereof on payment of Two shillings 
for every hundred words or part thereof required to be copied, 
but the copy need not include any particulars as to any debenture 
holder other than his name and address and the debentures held 
by him. 

(6) A copy of any trust deed relating to or securing any issue 
of debentures shall be forwarded by the company to a holder of 
those debentures at his request on payment of the sum of Ten 
shillings or such less sum as is fixed by the company, or where the 
copy has to be specially made to meet the request on payment of 
Two shillings for every hundred words or part thereof required 
to be copied. 

(7) If inspection is refused, or a copy is refused or not 
forwarded within a reasonable time (but not more than thirty 
days) after a request has been made pursuant to this section, the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 

71. A contract with a company to take up and pay for any 
debentures of the company may be enforced by an order for specific 
performance. 

72. A condition contained in any debenture or in any deed 
for securing any debentures whether the debenture or deed is 
issued or made before or after the commencement of this Act shall 
not be invalid by reason only that the debentures are thereby made 
irredeemable or redeemable only on the happening of a contingency 
however remote or on the expiration of a period however long, 
any rule of law or equity to the contrary notwithstanding. 

Specific 
performance 
of contracts. 
U.K. s. 92. 
N.S.W. 
s. 172. • 
Vic. 8. 59. 
Qld. s. too. 
S.A. s. 97. 
W.A. 8. 93. 
Tas. s. S8. 

Perpetual 
debentures. 
U.K. s. 89. 
N.S.W. 
s. 170. 
Vic. s. 60. 
Qld. s. 98. 
S.A. s. 95. 
W.A. s. 91. 
Tas. s. 59. 

a company has redeemed any debentures Re-issue of 
, , , , ,. , ^ •' r . - A redeemed 

whether before or after the commencement of this Act— debentures. 

7 3 . (1 ) Where 
bef 

{a) 

Tas. 8. 60. 

unless any provision to the contrary, whether express y-^-^- ^• 
or implied, is contained in the articles or in any 'v/Jig, 
contract entered into by the company; or Qid.s'.99'. 

(6) unless the company has, by passing a resolution to W.A.\^2. 

that effect or by some other act, manifested ^°° ° *" 
its intention that the debentures shall be 
cancelled— 

the company shall have and shall be deemed always to have had 
power to re-issue the debentures, either by re-issuing the same 
debentures or by issuing other debentures in their place but the 

re-issue of 
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re-issue of a debenture or the issue of one debenture in place 
of another under this sub-section, whether the re-issue or issue was 
made before or after the commencement of this Act, shall not 
be regarded as the issue of a new debenture for the purpose of 
any provision limiting the amount or number of debentures that 
may be issued by the company. 

(2) After the re-issue the person entitled to the debentures 
shall have and shall be deemed always to have had the same 
priorities as if the debentures had never been redeemed. 

(3) Where a company has either before or after the 
commencement of this Act deposited any of its debentures to 
secure advances on current account or otherwise, the debentures 
shall not be deemed to have been redeemed by reason only of the 
account of the company having ceased to be iii debit while the 
debentures remain so deposited. 

Trustee for 7 4 . ( 1 ) Evcry corporation offering debentures to the public 
hSwra"" fo' ' subscription in the State shall (except where a debenture is 
N.S.W. given by one instrument to not m o r e than twenty-five persons 
^il^62 without any right to subdivide their interests) m a k e provision in 
Old. 5. tooA. the debentures or in a trust deed for the appointment of— 

{a) a company that is not an exempt proprietary 
company; or 

{b) a foreign company incorporated in any State o r 
Terri tory of the Commonweal th not being an 
exempt proprietary company under the law of 
the State or Terri tory in which it is incorpora ted— 

as trustee for the holders of the debentures. 

(2) A corporation shall not allot any debenture until the 
appointment provided for in the debentures or in the trust deed 
pursuant to sub-section (1) of this section has been ma.de. 

(3) The debentures or deed shall contain covenants by the 
corporation, or if it does not expressly contain those covenants 
shall be deemed to contain covenants, to the following effect— 

(a) that the corporation will use its best endeavours to 
carry on and conduct its business in a proper and 
efficient manner; 

{b) that, to the same extent as if the trustee for the 
holders of the debentures or any registered company 
auditor appointed by the trustee were a director of 
the corporation it will— 

(i) make available for its or his inspection the 
whole of the accounting or other records 
of the corporation; and 

(ii) give to 

http://ma.de
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(ii) give to it or him such information as it or 
he requires with respect to all matters 
relating to the accounting or other 
records of the corporation; and 

(c) that the corporation will, on the application of 
holders of debentures of any class holding not less 
than one-tenth in nominal value of the issued 
debentures of that class delivered to its registered 
office by giving notice— 

(i) to each of the holders of the debentures 
(other than debentures payable to 
bearer) of that class at his address as 
specified in the register of debentures; 
and 

(ii) by an advertisement in a daily newspaper 
circulating generally throughout the State 
addressed to all holders of debentures of 
that class— 

summon a meeting to consider the accounts and 
balance-sheet which were laid before the last 
preceding annual general meeting of the 
corporation and to give to the trustee directions in 
relation to the exercise of the trustee's powers, 
such meeting to be held at a time and place specified 
in the notice and advertisement under the 
chairmanship of a person nominated by the trustee 
or such other person as is appointed in that behalf 
by the holders of debentures present at the meeting. 

(4) Where any debenture given or trust deed made after the 
commencement of this Act does not expressly contain the 
covenants referred to in sub-section (3) of this section the 
corporation and every officer of the corporation who is in default 
shall be guilty of an offence against this Act. 

Penalty: One hundred pounds. 

(5) Without leave of the Court, a company or foreign 
company shall not be appointed, hold office or act as trustee for 
the holders of debentures of a corporation referred to in sub-section 
(1) of this section if that company or foreign company is— 

(a) a director of the corporation; 
(b) a shareholder which holds its shares in the 

corporation beneficially; 

(c) a creditor 

1471/62 18 



514 196h Companies. No. 6839, 

(c) a creditor of the corporation; 

(d) a corporation that has entered into a guarantee in 
respect of the principal debt secured by those 
debentures or in respect of interest thereon; or 

(e) a corporation that is by virture of sub-section (5) 
of section six deemed to be related to— 

(i) any company or foreign company specified 
in paragraphs (a) to (d) inclusive of 
this sub-section; or 

(ii) the corporation referred to in sub-section 
(1) of this section. 

(6) Notwithstanding anything contained in sub-section (5) 
of this section, that sub-section shall not prevent a corporation 
(in this sub-section called " the trustee corporation ") that is, or 
is deemed by virtue of sub-section (5) of section six to be related 
to— 

(a) a banking corporation; 
{b) a corporation authorized to transact life insurance 

business under the law of the Commonwealth 
relating to life insurance; or 

(c) a corporation authorized by the law of a State or 
Territory of the Commonwealth to take in its own 
name a grant of probate or of letters of 
administration of the estate of a deceased person— 

from being appointed, holding office or acting as trustee for the 
holders of debentures of another corporation (in this sub-section 
referred to as " the other corporation ") by reason only that— 

(d) the other corporation owes to the trustee corporation 
or to a corporation that is deemed by virtue of 
sub-section (5) of section six to be related to the 
trustee corporation— 

(i) moneys that (after deducting therefrom 
moneys referred to in sub-paragraphs 
(ii) and (iii) of this paragraph) do not 
exceed, at the time of the appointment 
or at any time within three months after 
the debentures are first offered to the 
public, one-tenth of the amount of the 
debentures proposed to be offered to the 
public within that period and, at any 
time after the expiration of that period, 
one-tenth of the amount owed by the 
other corporation to the holders of the 
debentures; 

(ii) moneys 
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(ii) moneys that are secured by, and only by, 
a first mortgage over land of the other 
corporation, any debentures issued by 
the other corporation to the public or 
any debentures to which the trustee 
corporation, or the corporation so deemed 
to be related to the trustee corporation, 
is not beneficially entitled; or 

(iii) moneys to which the trustee corporation, 
or the corporation so deemed to be 
related to the trustee corporation, is 
entitled as trustee for holders of any 
debentures of the other corporation in 
accordance with the terms of the 
debentures or of the relevant trust deed; 
or 

(e) the trustee corporation, or a corporation that is 
deemed by virtue of sub-section (5) of section six 
to be related to the trustee corporation, is a 
shareholder of the other corporation in respect of 
shares that it holds beneficially if the shares in the 
corporation held beneficially by it and by all other 
corporations that are deemed by virtue of 
sub-section (5) of section six to be related to it, 
do not carry the right to exercise more than 
one-tenth of the voting power at any general 
meeting of the other corporation. 

(7) Nothing in sub-section (5) of this section shall affect the 
operation of any debentures or trust deed issued or executed before 
the commencement of this Act or apply to the trustee for the 
holders of any such debentures unless pursuant to any such trust 
deed a further offer of debentures is made to the public after the 
commencement of this Act. 

(8) The corporation shall in writing furnish the trustee, 
whether or not any demand therefor has been made, with 
particulars (within twenty-one days after the creation of the. 
charge) of any charge created by the corporation, other than a 
charge created in the ordinary course of the business of the 
corporation and when the amount to be advanced is indeterminate, 
particulars (within seven days after the advance) of the amount 
or amounts in fact advanced but where any such advances are 
merged in a current account with bankers or trade creditors it 
shall be sufficient for particulars of the net amount outstanding in 
respect of any such advances to be furnished every three months. 

(9) The Court 
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(9) The Court may on the application of the trustee order a 
meeting (to be held and conducted in such manner as the Court 
thinks fit, under the chairmanship of a person nominated by the 
trustee or such other person as the meeting appoints) of the 
holders of debentures of any class to be called to consider any 
matters in which they are concerned and advise the trustee thereon 
and may give such ancillary or consequential directions as it thinks 
fit. 

(10) The trustee shall exercise diligence in ascertaining 
whether or not the assets of the corporation which constitute or 
may constitute the security for the debentures are sufficient or are 
likely to become sufficient to discharge the principal debt and 
any interest thereon. 

Enforce- (11) Notwithstanding anything in any debenture or trust deed 
art*^"' the security for any debentures which are irredeemable or 

redeemable only on the happening of a contingency or at an 
uncertain time shall be enforceable forthwith or at such time as 
the Court directs if, on the application of a debenture holder 
(where there is no trustee for debenture holders) or the trustee, 
the Court is satisfied that— 

(a) at the time of the issue of the debentures the assets 
of the corporation which constituted or were 
intended to constitute the security therefor were 
sufficient or likely to become sufficient to discharge 
the principal debt and any interest thereon; 

{b) the security, if realized under the circumstances 
existing at the time of the application, would be 
likely to bring not more than sixty per centum of 
the principal sum of moneys outstanding (regard 
being had to all prior charges, if any) ; and 

(c) the assets covered by the security, on a fair valuation 
on the basis of a going concern, are worth less 
than the principal sum and the corporation is 
not earning the interest payable on the principal 
sum or (where no definite rate of interest is 
payable) interest thereon at such rate as the Court 
considers would be a fair rate to expect from a 
similar investment, after allowing a reasonable 
amount for depreciation. 

(12) Sub-section 
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(12) Sub-section (9) of this section shall not affect any 
power to vary rights or accept any compromise or arrangement 
created by the terms of the debentures or under a compromise or 
arrangement between the corporation and creditors. 

(13) The Public Trustee may be appointed the trustee for 
debenture holders under and for the purposes of this section. 

(14) If default is made in complying with any provision of 
this section, other than the provisions of sub-section (3) or (4) 
of this section or with a covenant contained or deemed to be 
contained in a debenture or trust deed by virtue of sub-section 
(3) of this section, the corporation and every officer of the 
corporation who is in default shall be guilty of an offence against 
this Act. 

Penalty: Two hundred pounds. Default penalty. 

75. (1) Subject to this section, any provision contained in a ,Vus'?ei7for 
trust deed relating to or securing an issue of debentures, or in any dTt̂ mSre"' 
contract with the holders of debentures secured by a trust deed, 
shall be void in so far as it would have the effect of exempting a 
trustee thereof from or indemnifying it against liability for breach 
of trust where it fails to show the degree of care and diligence 
required of it as trustee having regard to the provisions of the trust 
deed or contract conferring on it any powers, authorities or 
discretions. 

U.K. s. 88. 

(2) Sub-section (1) of this section shall not invalidate— 
(a) any release otherwise validly given in respect of 

anything done or omitted to be done by a trustee 
before the giving of the release; or 

(b) any provision enabling such a release to be given— 
(i) on the agreement thereto of a majority of 

not less than three-fourths in nominal 
value of the debenture holders present 
and voting in person or, where proxies 
are permitted, by proxy at a meeting 
summoned for the purpose; and 

(ii) either with respect to specific acts or 
omissions or on the dissolution of the 
trustee or on its ceasing to act. 

(3) Sub-section (1) of this section shall not operate— 
(a) to invalidate any provision in force at the 

commencement of this Act so long as any trustee 
then entitled to the benefit of that provision 
remains a trustee of the deed in question; or 

(/>) to deprive 
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(/)) to deprive any trustee of any exemption or right to 
be indemnified in respect of anything done or 
omitted to be done by the trustee while any such 
provision was in force. 

DIVISION 5.—INTERESTS OTHER THAN SHARES, DEBENTURES, &C. 

interpreta- 76. (1 ) In this Divisiou and in the Seventh Schedule, unless 
NTW. S inconsistent with the context or subject matter— 
173*. • 

Qw. \. 83A. " Company " means a public company, and includes a 
vA.'i.'Mi; corporation that is a public company under the law 
''"*''•'•*̂ - of a proclaimed State and is registered as a foreign 

company in this State. 
" Financial year ", in relation to a deed, means the period 

of twelve months ending on the thirtieth day of June 
or on such other date as is specified in lieu thereof 
in the deed. 

" Interest" means any right to participate or interest 
whether enforceable or not and whether actual 
prospective or contingent— 

(a) in any profits assets or realization of any 
financial or business undertaking or 
scheme whether in the State or elsewhere; 

{b) in any common enterprise whether in the 
State or elsewhere in which the holder of 
the right or interest is led to expect profits 
rent or interest from the efforts of the 
promoter of the enterprise or a third party; 
or 

(c) in any investment contract— 
whether or not the right or interest is evidenced by 
a formal document and whether or not the right 
or interest relates to a physical asset, but does not 
include— 

{d) any share in or debenture of a corporation; 
(e) any interest in or arising out of a policy of life 

insurance; or 
(/) any interest in a partnership agreement. 

Investment contract" means any contract scheme or 
arrangement which in substance and irrespective of 
the form thereof involves the investment of money 

m or 
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in or under such circumstances that the investor 
acquires or may acquire an interest in or right in 
respect of property which under or in accordance 
with the terms of investment will, or may at the option 
of the investor, be used or employed in common 
with any other interest in or right in respect of 
property acquired in or under like circumstances. 

" Management company", in relation to any interests 
issued or proposed to be issued or any deed that 
relates to any interests issued or proposed to be issued 
means a company by or on behalf of which 
the interests have been or are proposed to be issued 
and includes any person for the time being exercising 
the functions of the management company. 

" Proclaimed State " means a State or Territory of the 
Commonwealth declared by proclamation to be a 
proclaimed State or Territory for the purposes of this 
Division. 

(2) A reference in this Division to a deed shall be read as 
including a reference to any instrument amending or affecting 
the deed. 

(3) Every deed approved under the repealed Act or any 
corresponding previous enactment shall be deemed to contain 
covenants to the effect of the covenants required to be contained 
in a deed under sub-section ( I ) of section eighty except the 
covenants required under sub-paragraphs (i) (ii) and (iii) of 
paragraph (b) o( that sub-section and sub-sections (2) (3) (4) 
and (5) of that section shall apply in relation to the deed 
accordingly. 

77. For the purposes of this Division, a deed shall be an Approved 
approved deed if— 

(a) the Registrar has granted his approval to the deed oid.'s.ssB." 
under this Division or under any corresponding 
previous enactment; and 

(b) the Minister has granted his approval under this 
Division or under any corresponding previous 
enactment to the trustee or representative appointed 
for the purposes of the deed acting as trustee or 
representative and that approval has not been 
revoked and the trustee or representative has not 
ceased to hold office. 

78. (1) Where a deed makes provision for the appointment Approval of 
of a company as trustee for or representative of the holders of ''"'''• 
interests issued or proposed to be issued by a company the oidl'ŝ c*^ 
Registrar may, subject to this section, grant his approval to the W.A. E.98C. 
deed, 

(2) The 
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Approval of 
trustees. 
N.S.W. s. 
173 B. 
S.A. s. 1I4D. 
W.A. s. 98D. 

Covenants 
to be in­
cluded 
in deeds. 
N.S.W. s. 
173F. 
S.A. s. lUE. 
Old. s. 83B. 
W.A. s. 98E. 

(2) The Registrar shall not grant his approval to a deed 
unless the deed— 

(a) complies with the requirements of this Division; and 
(/)) makes provision for such other matters and things as 

are required by or under the regulations to be 
included in the deed. 

(3) Within seven days after a deed has been approved under 
this section, the management company shall lodge in the office of 
the Registrar the deed, or a copy of the deed verified by statutory 
declaration, and the copy shall for all purposes, in the absence of 
proof that it is not a true copy, be regarded as an original. 

79. (1) The Minister may, subject to such terms and 
conditions as he thinks fit, grant his approval to a company acting 
as trustee or representative for the purposes of a deed. 

(2) The Minister may, at any time, by reason of a breach of 
a term or condition subject to which the approval was granted or 
for any other reason, revoke an approval granted by him under 
this section or under any corresponding previous enactment. 

80. (1) A deed shall, for the purposes of paragraph {a) of 
sub-section (2) of section seventy-eight, contain covenants to the 
following effect, namely— 

(a) a covenant binding the management company that 
it will use its best endeavours to carry on and 
conduct its business in a proper and efficient 
manner and to ensure that any undertaking, 
scheme or enterprise to which the deed relates 
is carried on and conducted in a proper and 
efficient manner; 

(6) covenants binding the management company— 
(i) that the management company will pay 

to the trustee or representative, within 
thirty days after their receipt by the 
company, any moneys that, under the 
deed, are payable by the company to the 
trustee or representative; 

(ii) that the management company will not 
sell any interest to which the deed 
relates otherwise than at a price 
calculated in accordance with the 
provisions of the deed; 

(iii) that the management company will, at the 
request of the holder of an interest, 
purchase that interest from the holder 
and that the purchase price will be a 
price calculated in accordance with the 
provisions of the deed; and 

(iv) that 
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(iv) that the management company will not, 
without the approval of the trustee or 
representative, publish or cause to be 
published any advertisement circular or 
other document containing any statement 
with respect to the sale price of interests 
to which, the deed relates or the yield 
therefrom or containing any invitation to 
buy interests; 

(c) covenants binding the trustee or representative that 
it will— 

(i) exercise all due diligence and vigilance in 
carrying out its functions and duties and 
in watching the rights and interests of the 
holders of the interests to which the deed 
relates; 

(ii) keep or cause to be kept proper books of 
account in relation to those interests; 

(iii) cause those accounts to be audited at the 
end of each financial year by a registered 
company auditor; and 

(iv) send or cause to be sent by post a statement 
of the accounts with the report of 
the auditor thereon within two months 
of the end of the financial year, to each 
of the holders of those interests; 

(d) a covenant binding the management company and the 
trustee or representative, respectively, that no 
moneys available for investment under the deed will 
be invested in or lent to the management company, 
or to the trustee or representative, or to any 
company (other than a banking corporation or a 
corporation declared pursuant to paragraph (6) 
of sub-section (5) of section thirty-eight to be an 
authorized dealer in the short "term money market) 
which is by virtue of sub-section (5) of section six 
deemed to be related to the management company 
or to the trustee or representative; 

(g) a covenant binding the management company that, 
to the same extent as if the trustee or representative 
were a director of the company, the company will— 

(i) make available to the trustee or 
representative, or to any registered 
company auditor appointed by it, for 
inspection the whole of the books of the 
company whether kept at the registered 
office or elsewhere; and 

(ii) give to 
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(ii) give to the trustee or representative or to 
any such auditor such oral or written 
information as it or he requires with 
respect to all matters relating to the 
undertaking, scheme or enterprise of the 
company or any property (whether 
acquired before or after the date of the 
deed) of the company or otherwise 
relating to the affairs thereof; 

(/) a covenant, binding the management company that 
the management company will make available, or 
ensure that there is made available, to the trustee 
or representative such details as the trustee or 
representative requires with respect to all matters 
relating to the undertaking, scheme or enterprise 
to which the deed relates; 

{g) covenants binding the management company and 
the trustee or representative, respectively, that 
the management company or the trustee or 
representative, as the case may be, will not exercise 
the right to vote in respect of any shares relating 
to the interests to which the deed relates held by 
the management company, trustee or representative 
at any election for directors of a corporation whose 
shares are so held, without the consent of the 
majority of the holders of the interests to which the 
deed relates present in person and voting given at 
a meeting of those holders summoned in the manner 
provided for in sub-paragraphs (i) and (ii) of 
paragraph {h) of this sub-section for the purpose 
of authorizing the exercise of the right at the next 
election; and 

[h) a covenant binding the management company that 
the management company will within twenty-one 
days after an application is delivered to the 
company at its registered office, being an application 
by not less than fifty, or one-tenth in number, 
whichever is the less, of the holders of the interests 
to which the deed relates— 

(i) by sending notice by post of the proposed 
meeting at least seven days before the 
proposed meeting to each of those holders 
at his last known address or in the case of 
joint holders to the joint holder whose 
name stands first in the company's 
records; and 

(ii) by publishing 
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(ii) by publishing at least fourteen days before 
the proposed meeting an advertisement 
giving notice of the meeting in a 
daily newspaper circulating generally 
throughout the State— 

summon a meeting of the holders for the purpose 
of laying before the meeting the accounts and 
balance-sheet which were laid before the last 
preceding annual general meeting of the 
management company or the last audited statement 
of accounts of the trustee or representative, and for 
the purpose of giving to the trustee or representative 
such directions as the meeting thinks proper. 

(2) A meeting summoned for the purposes of a covenant 
contained in a deed in pursuance of paragraph {g) or (h) of 
sub-section (1) of this section shall be held at the time and place 
specified in the notice and advertisement, being a time not later 
than two months after the giving of the notice, under the 
chairmanship of— 

(a) such person as is appointed in that behalf by the 
holders of the interests to which the deed relates 
present at the meeting; or 

(b) where no such appointment is made, a nominee of 
the trustee or representative approved by the 
Registrar— 

and shall be conducted in accordance with the provisions of the 
deed or, insofar as the deed makes no provision, as directed by 
the chairman of the meeting. 

(3) Notwithstanding anything to the contrary contained in an 
approved deed, the undertaking scheme enterprise contract or 
arrangement to which the deed relates may be continued in 
operation or existence if it appears to be in the interests of the 
holders of the interests to which the deed relates during such 
period as is or such periods as are agreed upon by the trustee or 
representative and the management company. 

(4) Where a direction is given to the trustee or representative 
at a meeting summoned pursuant to a covenant complying with 
paragraph (h) of sub-section (1) of this section, the trustee or 
representative— 

(a) shall comply with the direction unless it is inconsistent 
with the deed or this Act; and 

(b) shall not be liable for anything done or omitted 
to be done by it by reason only of its following 
that direction. 

(5) Where 
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Interests to 
be issued by 
companies 
only. 
N.S.W. s. 
173B. 
S.A. s. 114F. 
Old. s. 83F. 
W.A. s. 98F. 

Statement to 
be issued. 
N.S.W. s. 
173c. 
S.A. s. 114o. 
Qld. s. 83G. 
W.A. s. 980. 

No issue 
without 
approved 
deed. 
N.S.W. s. 
173D. 
S.A. s. I14H. 
Qld. s. 83H. 
W.A. s. 98H. 

(5) Where the trustee or representative is of the opinion that 
any direction so given is inconsistent with the deed or this Act or 
is otherwise objectionable, the trustee or representative may apply 
to the Court for an order confirming, setting aside or varying the 
direction and the Court may make such order as it thinks fit. 

81. No person except a company or an agent of a company 
authorized in that behalf under the seal of the company shall issue 
or offer to the public for subscription or purchase or shall invite 
the public to subscribe for or purchase any interest. 

82. (1) Before a company or an agent of a company issues or 
offers to the public for subscription or purchase or invites the 
public to subscribe for or purchase any interest the company shall 
issue or cause to be issued a statement in writing in connexion 
therewith which statement shall for all purposes be deemed to be 
a prospectus issued by a company, and subject to sub-section (2) 
of this section, all provisions of this Act and rules of law relating 
to prospectuses or to the offering or to an intended offering of 
shares for subscription or purchase to the public shall with such 
adaptations as are necessary apply and have effect accordingly 
as if the interest were shares offered or intended to be offered to 
the public for subscription or purchase and as if persons accepting 
any offer or invitation in respect of or subscribing for or purchasing 
any such interest were subscribers for shares, 

(2) Subject to sub-section (3) of this section the statement 
shall set out— 

(a) the matters and reports specified in the Seventh 
Schedule; and 

(b) such other matters as are required by or under the 
regulations to be set out in the statement— 

with such adaptations as the circumstances of each case require 
and the Registrar approves. 

(3) A matter or report referred to in sub-section (2) of this 
section may be omitted from a statement if having regard to the 
nature of the interest the Registrar is of the opinion that the 
matter or report is not appropriate for inclusion in the statement 
and has by writing under his hand approved the omission. 

83. (1) A person shall not issue or offer to the public for 
subscription or purchase or invite the public to subscribe for or 
purchase any interest unless, at the time of the issue, offer or 
invitation, there is in force, in relation to the interest, a deed that 
is an approved deed. 

(2) A person shall not in any deed prospectus statement 
advertisement or other document relating to any interest make any 
reference to an approval of a deed or of a trustee or representative 
granted under this Division. 

84. (1) The 
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84. (1) The management company shall in respect of each "'|;|'// °' 
deed with which the company is concerned keep a register of the holders. 
holders of interests under the deed and enter therein— 

(a) the names and addresses of the holders;, 
(b) the extent of the holding of each holder and, if his 

interest consists of a specific interest in any property, 
a description of the property and its location 
sufficient to identify it; 

(c) the date at which the name of each person was entered 
in the register as a holder; and 

(d) the date at which any person ceased to be a holder. 
(2) The provisions of Division 4 of Part V. shall so far as 

are applicable and with such adaptations as are necessary apply 
to and in relation to the register. 

(3) A management company which— 
(a) keeps a register of holders of interests at a place 

within three miles of the office of the Registrar; and 
(b) provides reasonable accommodation and facilities for 

persons to inspect and take copies of its list of 
interest holders— 

need not comply with the provision of paragraph (a) of sub-section 
(1) of section eighty-five in relation to the deed under which the 
interests are held unless the Governor in Council by Order 
published in the Government Gazette otherwise directs. 

85. (1) Where a deed is or has at any time been an approved 
deed, the management company shall, so long as the deed or any 
deed in substitution in whole or in part for the deed, remains in 
force, lodge with the Registrar, within two months after the end 
of each financial year applicable to the deed— 

(fl) a return containing a list of all persons who, at the 
end of the financial year, were holders of the 
interests to which the deed relates, showing the 
name and address of each holder and the extent 
of his holding and, if his interest consists of a 
specific interest in any property, a description of 
the property and its location sufficient to identify 
it; 

(6) a summary of— 
(i) all purchases and sales of land and 

marketable securities affecting the 
interests of the holders during the 
financial year; and 

(ii) all other investments affecting the interests 
of the holders made during the financial 
year, showing the descriptions and 
quantities of those investments; 

Returns, 
information. 
&c., relating 
to interests. 
N.S.W. s. 
1730. 
S.A. s. U4j. 
Qld. s. 83J. 
W.A. s. 98J. 

(c) a statement 
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(c) a statement of the total amount of brokerage 
affecting the interests of the holders paid or 
charged by the management company during the 
financial year and the proportion thereof paid to 
any stock or share broker, or any partner employee 
or nominee of any stock or share broker, who is an 
officer of the company and the proportion retained 
by the company; 

{d) a list of all parcels of land and marketable securities, 
and other investments, held by the trustee or 
representative in relation to the deed, as at the 
end of the financial year, showing the value of the 
land, securities or other investments and the basis 
of valuations; and 

ie) such other statements and particulars (if any) as may 
be prescribed. 

(2) Any document required to be lodged with the Registrar 
by the management company under sub-section (1) of this section 
shall be signed by at least one director of the management 
company. 

(3) A company to which sub-section (1) of this section 
applies shall, if so requested by any holder of an interest to which 
the deed relates within a period of one month after the end of 
the financial year, send by post or cause to be sent by post to the 
holder, within two months after the end of the financial year, a 
copy of the documents which the company is required to lodge 
with the Registrar by virtue of paragraphs {b) to \e) (inclusive) 
of sub section (1) of this section. 

Penalty for 
contravention 
of Division, 
*c. 
N.S.W. s. 
1731. 
S.A. 
ss. IMR. 1141. 
Qld. ss. 83K, 
83L. 
W.A. ss. 98ic, 
y8L. 

Winding UD 
of schemes, 
Ac. 

86. (1) A person shall not— 
(a) contravene or fail to comply with a provision of 

this Division; or 
(6) fail to comply with a covenant contained or deemed 

to be contained in any deed that is or at any time 
has been an approved deed. 

Penalty: Imprisonment for twelve months or Five hundred 
pounds. 

(2) A person shall not be relieved from any liability to any 
holder of an interest by reason of any contravention of, or failure 
to comply with, a provision of this Division. 

87. (1) Where the management company under a deed is in 
liquidation or where, in the opinion of the trustee or representative, 
the management company has ceased to carry on business or has, 
to the prejudice of holders of interests to which the deed relates, 
failed to comply with any provision of the deed, the trustee or 
representative shall summon a meeting of the holders. 

(2) A meeting 
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(2) A meeting under sub-section (1) of this section shall be 
summoned— 

(a) by sending by post notice of the proposed meeting at 
least twenty-one days before the proposed meeting, 
to each holder at his last known address, or, in the 
case of joint holders, to the joint holder whose 
name stands first in the company's records; and 

(b) by publishing, at least twenty-one days before the 
proposed meeting, an advertisement giving notice 
of the meeting in a daily newspaper circulating 
generally throughout the State. 

(3) The provisions of sub-section (2) of section eighty shall 
apply to such a meeting as if the meeting were a meeting referred 
to in that sub-section. 

(4) If at any such meeting a resolution is passed by a 
majority of not less than three-fourths in value of the holders of 
the interests present in person and voting at the meeting that the 
undertaking scheme enterprise contract or arrangement to which 
the deed relates be wound up, the trustee or representative shall 
apply to the Court for an order confirming the resolution. 

(5) On an application by the trustee or representative the 
Court may, if it is satisfied that it is in the interest of the 
holders of the interests, confirm the resolution and may make such 
orders as it thinks necessary or expedient for the effective winding 
up of the undertaking scheme enterprise contract or arrangement. 

88. (1) The Minister may, by notice published in the 
Government Gazette, exempt any company, subject to such terms 
and conditions as are specified in the notice, from complying 
with all or any of the provisions of this Division in relation to any 
interest, or class of interests, specified in the notice, and may, 
by notice published in the- Government Gazette, revoke such a 
notice or vary it in such manner as he thinks fit. 

(2) This Division shall not apply in the case of the sale of 
any interest by a personal representative, liquidator, receiver or 
trustee in bankruptcy in the normal course of realization of assets. 

89. (1) Subject to this section, any provision contained in 
a deed that is or at any time has been an approved deed, or in 
any contract with the holders of interests to which such a deed 
relates, shall be void in so far as it would have the effect of 
exempting a trustee or representative under the deed from, or 
indemnifying a trustee or representative against, liability for breach 
of trust where the trustee or representative fails to show the degree 
of care and diligence required of a trustee or representative having 
regard to the provisions of the deed conferring on the trustee or 
representative any powers, authorities or discretions. 

Power to 
exempt from 
compliance 
with Divi­
sion and non-
application 
of Division 
in certain 
circum­
stances. 

Qld: s. 8 3 M . 
S.A. s. l i4M. 
W.A. s. 9 8 M . 

Non-
application 
of Division to 
personal 
representa­
tives. &c. 

Liability of 
trustees. 

U.K. s. 88. 
S.A. s. I i4N. 
Qld. s. 8 3 N . 
W.A. s. 9 8 N . 

(2) Sub-section 
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(2) Sub-section (1) of this section shall not invalidate— 
(a) any release otherwise validly given in respect of 

anything done or omitted to be done by a trustee 
or representative before the giving of the release; or 

(b) any provision enabling such a release to be given— 

(i) on the agreement thereto of a majority of 
not less than three-fourths in nominal 
value of holders of interests present in 
person and voting at a meeting summoned 
for the purpose; and 

(ii) either with respect to specific acts or 
omissions or on the trustee or 
representative ceasing to act. 

Nature of 
shares. 

U.K. s. 73. 
N.S.W. 
8.174. 
Vic. 8. 64. 
Old. 8. 74. 
S.A. s. 83. 
W.A. 8. 81. 
Tas. 8.63. 

DIVISION 6.—TITLE AND TRANSFERS. 

90. The shares or other interest of any member in a company 
shall be personal estate, transferable in the manner provided by 
the articles, and shall not be of the nature of real estate. 

NumberinB 
of shares. 

U.K. 5. 74. 
N.S.W. 
s. 174. 
Vic. 8. 65. 
Qld. 8.74. 

- S.A. 8. 83. 
W.A. 8. 81. 
Tas. a. 64. 

91. (1) Each share in a company shall be distinguished by 
an appropriate number. 

(2) Notwithstanding sub-section (1) of this section— 

(a) if at any time all the issued shares in a company or 
all the issued shares therein of a particular class 
are fully paid up and rank equally for all purposes, 
none of those shares need thereafter have a 
distinguishing number so long as each of those 
shares remains fully paid up and ranks equally for 
all purposes with all shares of the same class for 
the time being issued and fully paid up; or 

(b) if all the issued shares in a company are evidenced 
by certificates in accordance with the provisions 
of section ninety-two and each certificate is 
distinguished by an appropriate number and that 
number is recorded in the register of members, 
none of those shares need have a distinguishing 
number. 

92. (1) A 
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92. (1) A certificate under the common or oflBcial seal of CertiScate 

a company specifying any shares held by any member of the evidence 
company shall be prima facie evidence of the title of the member °"'"*-
to the shares. RS/W.*'' 

s, 180.' 
(2) Every share certificate shall be under the common seal ^}§-J|§; 

of the company or (in the case of a share certificate relating to ^A^S:9O. ^ 
shares on a branch register) the common or official seal of the Tas.i.'is. 
company and shall state— 

(a) the name of the company and the authority under 
which the company is constituted; 

(6) the address of the registered office of the company in 
the State, or, where the certificate is issued by a 
branch office, the address of that branch office; and 

(c) the nominal value and the class of the shares and the 
extent to which the shares are paid up. 

(3) Failure to comply with this section shall not affect the 
rights of any holder of shares. 

(4) If default is made in complying with this section the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

articles have a Company 
may have 

93. A company may if authorized by its 
duplicate common seal which shall be a facsimile of the common "upiiSte 
seal of the company with the addition on its face of the words 
" Share Seal" and a certificate under such duplicate seal shall be 
deemed to be sealed with the common seal of the company for 
the purposes of this Act. 

common 
seal. 
Vic s. 66. 
(4). 

94. (1) Subject to sub-section (2) of this section where a LOSS°'J ^ 
certificate or other document of title to shares or debentures is o""" °" 
lost or destroyed, the company shall on payment of a fee not """'"•*»• 
exceeding Five shUlings issue a duplicate certificate or document ^fgj'-
in lieu thereof to the owner on his application accompanied by— ys)/**' 

(a) a statutory declaration that the certificate or w .̂%."i4. 
document has been lost or destroyed, and has not '^'^- '• *'• 
been pledged sold or otherwise disposed of, and, if 
lost, that proper searches have been made; and 

(b) an undertaking in writing that if it is found or 
received by the owner it will be returned to the 
company. 

(2) The directors of the company may, before accepting an 
application for the issue of a duplicate certificate or document, 
require the applicant— 

(fl) to cause an advertisement to be inserted in a daily 
newspaper circulating in a place specified by the 
directors stating that the certificate or document has 

been lost 
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Instrument 
of transfer. 

U.K. ss. 75, 
76. 82. 
N.S.W. 
ss. 175. 176. 
181. 
Vic. s. 67. 
Qld. ss. 75, 
76. 
S.A. S3. 84, 
85. 
W.A. ss. 82. 
83. 89. 
Tas. s. 66. 

Transfer by 
personal 
representa­
tives. 

been lost or destroyed and that the owner intends 
after the expiration of fourteen days after the 
publication of the advertisement to apply to the 
company for a duplicate; or 

ib) to furnish a bond for an amount equal to at least 
the current market value of the shares or 
debentures indemnifying the company against loss 
following on the production of the original 
certificate or document— 

or may require the applicant to do both of those things. 

95. (1) Notwithstanding anything in its articles a company 
shall not register a transfer of shares or debentures unless a proper 
instrument of transfer has been delivered to the company, but 
this sub-section shall not prejudice any power to register as a 
shareholder or debenture holder any person to whom the right 
to any shares in or debentures of the company has been transmitted 
by operation of law. 

(2) A transfer of the share debenture or other interest of a 
deceased member made by his personal representative shall, 
although the personal representative is not himself a member of 
the company, be as valid as if he had been such a member at the 
time of the execution of the instrument of transfer. 

(3) Where the personal representative of a deceased member 
duly constituted as such under the law of any other State or 
Territory of the Commonwealth— 

(fl) executes an instrument of transfer of a share or 
debenture of the deceased member to himself or 
to another person; and 

(Z») delivers the instrument to the company, together with 
an affidavit made by him to the effect that, to the 
best of his knowledge information and belief, no 
grant of representation of the estate of the deceased 
member has been applied for or made in the State 
and no application for such a grant will be made, 
being an affidavit sworn within the period of 
fourteen days immediately preceding the date of 
delivery of the affidavit to the company— 

the company shall register the transfer and pay to the personal 
representative any dividends or other moneys accrued in respect of 
the share or debenture up to the time of the execution of the 
instrument, but this sub-section shall not operate so as to require 
the company to do any act or thing which it would not have 
been required to do if the personal representative were the 
personal representative of the deceased member duly constituted 
under the law of the State. 

(4) Any 
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(4) Any transfer or payment made in pursuance of sub-section 
(3) of this section, and any receipt or acknowledgment of such 
a payment, shall for all purposes be as valid and effectual as if 
the personal representative were the personal representative of the 
deceased member duly constituted under the law of the State. 

(5) The production to a company of any document which is 
under the law of the State or under the law of any other State or 
Territory of the Commonwealth sufficient evidence of probate of 
the will, or letters of administration of the estate, of a deceased 
person having been granted to some person shall be accepted by 
the company, notwithstanding anything in its articles, as sufficient 
evidence of the grant. 

96. (1) On the request in writing of the transferor of any Registrations 
share debenture or other interest in a company the company shall Streque"of 
enter in the appropriate register the name of the transferee in the '""""ro"'-
same manner and subject to the same conditions as if the Ni&w."' 
application for the entry were made by the transferee. ^jj.'''- gg 

Qld'. s. 77. 

(2) On the request in writing of the transferor of a share or SJA-SS. 86, 
debenture the company shall by notice in writing require the W!A. ^̂  
person having the possession custody or control of the share Tas.s. 67. 
certificate or debenture and the instrument of transfer thereof or 
either of them to bring it or them into the office of the company 
within a stated period, being not less than seven and not more 
than twenty-eight days after the date of the notice, to have the 
share certificate or debenture cancelled or rectified and the transfer 
registered or otherwise dealt with. 

(3) If any person refuses or neglects to comply with a notice 
given under sub-section (2) of this section the transferor may 
apply to a judge to issue a summons for that person to appear 
before the Court and show cause why the documents mentioned 
in the notice should not be delivered up or produced as required 
by the notice. 

(4) Upon appearance of a person so summoned the Court 
may examine him upon oath and receive other evidence, or if he 
does not appear after being duly served with such summons, the 
Court may receive evidence in his absence and in either case the 
Court may order him to deliver up such documents to the company 
upon such terms or conditions as to the Court seem fit, and the 
costs of the summons and proceedings thereon shall be in the 
discretion of the Court. 

(5) Lists of share certificates or debentures called in under this 
section and not brought in shall be exhibited in the office of the 
company and shall be advertised in the Government Gazette and 
in such newspapers and at such times as the company thinks fit. 

97. (1) If a 
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Notice of 
refusal to 
register 
transfer. 

U.K. s. 78. 
N.S.W. 
s. 178. 
Vic s. 69. 
Qld. s. 78. 
S.A. 8. 87. 
W.A. s. 85. 
Tas. s. 68. 

97. (1) If a company refuses to register a transfer of any 
shares debentures or oUier interests in the conapany it shall, within 
two months after the date on which the transfer was lodged with 
it, send to the transferee notice of the refusal. 

(2) If default is made in complying with this section the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 

Certifica­
tion of 
transfers. 
U.K. s. 79. 
Vic. s. 70. 
Tas. s. 69. 

98. (1) The certification by a company of any instrument 
of transfer of shares debentures or other interests in the company 
shall be taken as a representation by the company to any person 
acting on the faith of the certification that there have been 
produced to the company such documents as on the face of them 
show a prima facie title to the shares debentures or other interests 
in the transferor named in the instrument of transfer but not as a 
representation that the transferor has any title to the shares 
debentures or other interests. 

(2) Where any person acts on the faith of a false certification 
by a company made negligently, the company shall be under the 
same liability to him as if the certification had been made 
fraudulently. 

(3) Where any certification is expressed to be limited to 
forty-two days or any longer period from the date of certification 
the company and its officers shall not in the absence of fraud be 
liable in respect of the registration of any transfer of shares 
debentures or other interests comprised in the certification after the 
expiration of the period so limited or any extension thereof given 
by the company if the instrument of transfer has not within that 
period been lodged with the company for registration. 

(4) For the purpo.ses of this section— 
(a) an instrument of transfer shall be deemed to be 

certificated if it bears the words " certificate 
lodged " or words to the like effect; 

(b) the certification of an instrument of transfer shall be 
deemed to be made by a company if— 

(i) the person issuing the instrument is a person 
authorized to issue certificated 
instruments of transfer on the company's 
behalf; and 

(ii) the certification is signed by a person 
authorized to certificate transfers on the 
company's behalf or by any officer either 
of the company or of a corporation so 
authorized; and 

(c) a certification 
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(c) a certification that purports to be authenticated by a 
person's signature or initials (whether hand-written 
or not) shall be deemed to be signed by him unless 
it is shown that the signature or initials were not 
placed there by him and were not placed there by 
any other person authorized to use the signature 
or initials for the purpose of certificating transfers 
on the company's behalf. 

99. (1) Every company shall within two months after the oauesot 
allotment of any of its shares or debentures, and within one month wiuS'respect 

after the date on which a transfer (other than such a transfer a s certificates, 
the company is for any reason entitled to refuse to register and u.K.s.go. 
does not register) of any of its shares or debentures is lodged with ^/fn.' 
the company, complete and have ready for delivery all the ^{dis­
appropriate certificates and debentures in connexion with the '̂̂ %*|7 
allotment or transfer, unless the conditions of issue of the shares TM.S.%O.' 
or debentures otherwise provide. 

(2) If default is made in complying with this section the 
company and every officer of the company who is in default shall 
be guilty of an offence against this Act. 

Penalty: Fifty pounds. Default penalty. 
(3) If any company on which a notice has been served ^°*"°' 

requiring the company to make good any default in complying where 
with the provisions of this section fails to make good the default issue"oV" 
within ten days after the service of the notice, the Court may, on *=*'̂ '*<=̂ ''̂  
the application of the person entitled to have the certificates or 
the debentures delivered to him, make an order directing the 
company and any officer of the company to make good 
the default within such time as is specified in the order, and the 
order may provide that all costs of and incidental to the application 
shall be borne by the company or by any officer of the company 
in default in such proportions as the Court thinks fit. 

DIVISION 7.—REGISTRATION OF CHARGES. 

100. (1) Subject to this Division where a charge to which ^f'g^" '̂,"" 
this section applies is created by a company there shall be lodged ° ^ ""' 
with the Registrar for registration within thirty days after the Nis.w. 
creation of the charge a statement of the prescribed particulars vic.*!'?!? '̂ 
a n d — 9^•^•'^• 

(a) the instrument (if any) by which the charge is foo.ioMo?. 
created or evidenced; or Tas.s.7i. 

(b) a copy thereof together with an affidavit verifying 
the execution of the charge and also verifying the 
copy as being a true copy of the instrument— 

and if this section is not complied with in relation to the charge 
the charge shall, so far as any security on the company's property 
or undertaking is thereby conferred, be void against the liquidator 
and any creditor of the company. 

(2) Nothing 
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(2) Nothing in sub-section (1) of this section shall prejudice 
any contract or obligation for repayment of the money secured 
by a charge and when a charge becomes void under this section 
the money secured thereby shall immediately become payable. 

(3) The charges to which this section applies are— 
{a) a charge (other than a charge solely on land) to 

secure any issue of debentures; 
{b) a charge on uncalled share capital of a company; 
(c) a charge or an assignment created or evidenced by 

an instrument (including instruments creating or 
evidencing absolute bills of sale or absolute 
assignments or transfers of book debts) which if 
executed by an individual would be invalid or of 
limited effect if not filed or registered under the 
Instruments Act 1958; 

{d) a floating charge on the undertaking or property of 
a company; 

(e) a charge on calls made but not paid; 
(/) a charge on a ship or aircraft or any share in a ship 

or aircraft; 
{g) subject to any law of the Commonwealth, a charge 

on goodwDl, on a patent or licence under a patent, 
on a trade mark, or on a copyright or a licence 
under a copyright; and 

(/j) a charge on the book debts of a company. 

(4) Where a charge created in the State affects property 
outside the State, the instrument creating or purporting to create 
the charge or a copy thereof accompanied by the verifying affidavit 
may be lodged for registration under and in accordance with 
sub-section (1) of this section notwithstanding that further 
proceedings may be necessary to make the charge valid or effectual 
according to the law of the place in which the property is situate. 

(5) When a series of debentures containing or giving by 
reference to any other instrument any charge to the benefit of 
which the debenture holders of that series are entitled equally is 
created by a company, it shall be sufficient if there are lodged with 
the Registrar for registration within thirty days after the execution 
of the instrument containing the charge, or if there is no such 
instrument after the execution of the first debenture of the series, 
a statement containing the following particulars— 

(a) the total amount secured by the whole series; 
{b) the dates of the resolutions authorizing the issue of 

the series and the date of the covering instrument 
(if any) by which the security is created or defined; 

(c) a general description of the property charged; and 

id) the 
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id) the names of the trustee (if any) for the debenture 
holders— 

together with— 
(e) the instrument containing the charge; or 
(/) a copy of the instrument and an affidavit vertfying 

the execution of the instrument and verifying the 
copy to be a true copy; or 

(g) if there is no such instrument, a copy of one of the 
debentures of the series and an affidavit verifying 
the copy to 'be a true copy. 

(6) For the purposes of sub-section (5) of this section where 
more than one issue is made of debentures in the series there 
shall be lodged within thirty days after each issue particulars of 
the date and amount of each issue, but an omission so to do 
shall not affect the validity of the debentures issued. 

(7) Where any commission allowance or discount has been 
paid or made either directly or indirectly by a company to any 
person in consideration of his whether absolutely or conditionally 
subscribing or agreeing to subscribe or procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for any 
debentures the particulars required to be lodged under this section 
shall include particulars as to the amount or rate per centum of 
the commission allowance or discount so paid or made, but 
omission so to do shall not affect the validity of the debentures 
issued. 

(8) The deposit of any debentures as security for any debt 
of the company shall not for the purposes of sub-section (7) of 
this section be treated as the issue of the debentures at a discount. 

(9) No charge or assignment to which this section applies 
need be filed or registered under the Instruments Act 1958. 

(10) Where a charge requiring registration under this section 
is created before the lapse of thirty days after the creation of a 
prior unregistered charge, and comprises all or any part of the 
property comprised in the prior charge, and the subsequent charge 
is given as a security for tfie same debt as is secured by the prior 
charge, or any part of that debt, then to the extent to which the 
subsequent charge is a security for the same debt or part thereof, 
and so far as respects the property comprised in the prior charge, 
the subsequent charge shall not be operative or have any validity 
unless it is proved to the satisfaction of the court that it was given 
in good faith for the purpose of correcting some material error 
in the prior charge or under other proper circumstances and not for 
the purposes of avoiding or evading the provisions of this Division. 

101. (1) Documents 
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Duty to 
register 
charges. 

U.K. s. 96. 
N.S.W. 
s. 186. 
Vic. s. 73. 
Qld. s. 85 (6). 
S.A. s. 101. 
Tas. s. 72. 

Duty of 
company to 
register 
charges 
existing on 
property 
acquired. 

U.K. s. 97. 
Vic. s. 74. 
Qld. s. 87. 
S.A. s. 102. 
Tas. s. 73. 

Register of 
charges to 
be kept by 
Registrar. 
U.K. s, 
N.S.W. 
s. 187. 
Vic. s. 
Qld. s. 
S.A. s. 
Tas. s. 

, 98. 

75. 
86. 
lUJ. 
74. 

101. (1) Documents and particulars required to be lodged 
for registration in accordance with section one hundred may be 
lodged for registration by the company concerned or by any 
person interested in the documents, but if default is made in 
complying with that section the company and every officer of the 
company who is in default shall be guUty of an offence against 
this Act. 

Penalty: Fifty pounds. Default penalty. 
(2) Where registration is effected by some person other than 

the company, that person shall be entitled to recover from the 
company the amount of any fees properly paid by him on the 
registration. 

102. (1) Where a company acquires any property which 
is subject to a charge of any such kind as would, if it had been 
created by the company after the acquisition of the property, 
have been required to be registered under this Division or, where 
a foreign company becomes registered in the State and has prior 
to such registration created a charge which if it had been created 
by the company while it was registered in the State would have 
been required to be registered under this Division or, where a 
foreign company becomes registered in the State and has prior 
to such registration acquired property which is subject to a charge 
of any such kind as would if it had been created by the company 
after the acquisition and while it was registered in the State have 
been required to be registered under this Division, the company 
shall cause a statement of the prescribed particulars and the 
instrument by which the charge was created or is evidenced or 
a copy thereof accompanied by an affidavit containing such 
particulars as are prescribed, and where a copy is lodged also 
verifying it as a true copy thereof, to be lodged with the Registrar 
for registration within thirty days after the date on which the 
acquisition is completed or the date of the registration of the 
company in the State (as the case may be). 

(2) If default is made in complying with this section, the 
company or the foreign company and every officer of the company 
or foreign company who is in default shall be guilty of an offence 
against this Act. 

Penalty: Fifty pounds. Default penalty. 

103. ( i ) The Registrar shall keep a register of all the 
charges lodged for registration under this Division and shall 
enter in the register with respect to those charges the following 
particulars— 

(a) in the case of a charge to the benefit of which the 
holders of a series of debentures are entitled, such 
particulars as are required to be contained in a 
statement furnished under sub-section (5) of 
section one hundred; and 

(fc) in the 


