
Case Notes 

Frosf v Warner [2002] HCA 1 7 February 2002 

Dr Sarah Derrington 

On 8 January 1990, the vessel N'GEzlka sank in Port Stephen resulting in the death of 
five children and injuries to other passengers. The vessel was a 36 foot motor yacht 
which, at the time of the sinking, was dangerously overloaded with 49 people on board. 
The decision of the High Court not to impose liability for negligence on the holder of 
the certificate of registration may be considered surprising. 

Mr Warner was the owner and master of the vessel and was navigating the vessel on 
the day of the sinking. However, the vessel was registered in the name of his wife 
pursuant to the provisions of the Water Traffic Regulations (1VSW) (the Regulations) 
made under the A4ar"itime Services Act 1935. At trial, Garling DCJ held that the cause of 
the accident was the overloading of the vessel and that Mr Warner had been negligent in 
failing to ensure that the vessel was not overloaded. His Honour then considered the 
liability of Mrs Warner. His Honour held that, notwithstanding that Mr Warner was the 
owner of the vessel and "was basically in control of making all the relevant decisions" 
concerning the vessel, Ivlrs Warner was liable both directly for her own negligence and 
vicariously for the negligence of her husband. After noting that Ivlr Warner was in de 
facto control of the vessel at all material times, his Honour said: 

[Tlhe fact remains that Mrs Warner was the registered coi~troller. One has to ask why a 
person is registered under the @egulatio~ls] to be registered controllers if they have no 
responsibility in the control andfor operation of the vessel. 

I am of the opinion that having ~lonlinated herself and allowed herself to be the registered 
controller of the vessel, she has a responsibility. I am satisfied that she had a degree of 
control. She also authorised her husband to navigate the vessel and to do all things and to 
make all decisions relating to the vessel on this day, however, I believe that she still has 
responsibilities. 

His Honour also found that "as registered controller in the circumstances of this 
accident [the respondent] was, herself, negligent". This conclusion was reached on the 
footing that: 

[the respondent and her husband] invited a number of the people on board, not by any means 
all the people, [The respolldentf h e w ,  or should have known. how many people were on 
board, She should have h o r n  that the vessel was grossly and dmgerouslp overkoaded. Slae 
shoei8d haz~e taken steps as registered controlker to mswe that the vessel did not Ieave the dock 
with that number of persons on board. 

Damages were awarded against both Mr Warner and Mrs Warner. Mrs Warner 
appealed to the Court of Appeal against the trial judge's findings respecting her liability. 

The Court of Appeal allowed her appeal and held that Mrs Warner's status as 
"registered controller" did not, in the circumstances, make her liable for the negligence 
of Mr Warner. It also held, rejecting the trial judge's contrary findings, that there was 
no evidence that h4rs Warner h e w  or ought to have known that the vessel was grossly 
and dangerously overloaded and so Mrs Warner could not be held directly liable for the 
consequences of the overloading. 






