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The law of salvage has formed a central part of the wider maritime law 
relating to marine perils and safety at sea since early times. In recent years, 
however, salvage law has undergone some significant changes. With the 
development of large tankers and the shipment of potentially hazardous 
cargoes the threat to the marine environment has increased. Traditional 
notions of salvage law - most notably the principle of 'no cure -no pay' 1 
- are not able to take account of these environmental concerns satisfacto- 
rily. The NCNP principle means that a salvor is not entitled to an award for 
salvage assistance rendered if that assistance does not result in the actual 
recovery of some property, such as ship or cargo. Under this principle, a 
salvor who is successful in averting substantial environmental damage will 
not be rewarded for her efforts if she does not successfully salve any 
property. The 1989 salvage convention2 attempts to address this issue, and 
in doing so makes a number of revolutionary changes to the law of salvage, 

It is the purpose of this paper to examine: first, the problems raised by 
the interaction of salvage principles and environmental concerns; secondly, 
the practical effect of some of the central provisions of the Convention; and 

1 Hereafter referred to as WCNF. 
2 Herder referred to as 'the Convention". For the text of the Convention, st?e M, J* J. 

Gaskell, 'The 1989 dialvage Convention ansl the Lloydes $pen Foam @OQ %lvae 
Apement 1990' (1991) 16 Sitlane h&r LJ 77-90. 
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thirdly, t he  reasons why New Zealand should incorporate the Convention 
provisions into its domestic law. 

I1 ENVIRONMENTAL CONCERNS AND THE LAW OF 
SALVAGE 

A Introduction 
Salvage rests on the principle that those who voluntarily come to the 
assistance of ships in distress at sea should be rewarded for their efforts. 
Traditionally, the right to a salvage award arose where: 

(i) a legally recognized subject of salvage 
(ii) had come into a position of real danger of damage or destruction, and 
(iii) a person acting as a volunteer (the 'salvor') 
(iv) was successful in saving at least part of the property from that dangec3 

It is the requirement of success which gives rise to the principle of 
NCNP. The importance of the requirement is illustrated in the case law of 
many countries, including New Zealand and England. For instance, in The 
Tojo Maru4 Lord Diplock stated thak5 

The first distinctive feature [of the law of salvage] is that the person rendering 
salvage services is not entitled to any remuneration unless he  saves the property 
in whole  or in part. This is what is meant by  'success' in cases about salvage. 

This requirement stems from the need to reward the salvor for her 
services. 'T%e salvor's award is paid from a fund constituted by the salved 
property. If no property is salved, no fund exists? 

Before 1980, the strict NCNP principle was also reflected in both Lloyd's 
Standard Form of Salvage Agreement ('Lloyd's Open Form' or 'LOF') and 
the Brussels Salvage Convention 1910. In recent times, however, the tradi- 
tional position has undergone some significant changes. Both LOP 1990 and 
the Convention considerably modify the application of the principle of 

3 C. Hii, MmitimeLAw (2ed. Lloyd'sof London Press Ltd, London, 1985) 183.Vessels,cargo 
and 'freight-at-risk' are all legally recognized subjects of salvage. In addition to actual 
danger, the vessel will also be considered to have come into a ition of danger if there 
is a reasonable apprehension of damage or destruction (see XWh Mo 1)  119591 2 
Lloyd's Rep 511), The element of voluntariness requires that there is no pre- existing duty 
on the salvor to help preserve the ship. 

4 [19721AC242. 
5 e n.4,293. 
6 6 &we a3,189. 

NCNP. The reasons for these modifications are discussed in Part 11 of this 
paper. 

1 The courts take a number of factors into account in assessing a fair and 
reasonable salvage award in the circumstances of the case. Kennedy's Law 

2. of salvnge7 sets out a framework of the elements which are relevant to 
& calculating the award. This framework is used in the assessment of virtually 

all modem salvage awards, and includes as relevant factors: the degree of 
danger to the salved property; the degree of danger to the salvor' s property; 
the skill and conduct of the salvors; and the value of the property as salved. 
The presence and extent of these and other factors will influence the size of 
the award to which the salvor is entitled.8 

B Implications of NCNP for the Environment 

While the law of salvage has remained essentially constant over time, the 
last 30 years have seen a number of significant changes in the shipping 
industry. The development of very large vessels and greater shipment of 
potentially hazardous cargoes - especially oil - have increased the pos- 
sible threat to marine and coastal life. Oil may escape from ships for a 
variety of reasons, including collision, grounding, fire, explosion or struc- 
tural failureg 

The 1989 grounding of the Exxon Valdez off the coast of Alaska demon- 
strated the devastating effect which a major oil spillage could have on the 
environment. The discharge of oil into the marine environment not only 
reduces the recreational and aesthetic value of the affected area, but can 
also kill large numbers of fish, seabirds and other species. The Exxon Valdez 
incident caused extensive damage to the Alaskan coast, and estimates have 
placed the clean-up costs at 1.28 billion dollars.1° Although large spillages 
do not occur often, cases such as the Exxon Valdez are illustrative of their 
potentially catastrophic nature.'' 

7 D. W. Steel & F. D. Rose, Kennedy's LAW of Salvage (5th ed, Stevens & Sons, London, 1985) 
458-459. 

1 8 See for example The Pubniw Virgo [I9751 1 Lloyd's Rep 41 (Federal Court of Canada). 
9 D. W. Abecassis & R L. Jarashow, Oil Pollutionfnnn Ships: International, United Kingdom 

r and United States Lmu and Practice (2nd ed, Stevens &Sons, London, 1985) 61. 
10 H. Hughes, The Control ofoil  Pollution in New Zenland - A Review ofthe System (Office of 

the Parliamentary Commissioner for the Environment, Wellington, 1991) 1. 
11 Many attempts have been made in both international law and domestic legislation to 

prevent the pdution of the seas by the discharge of oil. Most such measures have not 
adequately addressed the environmental problem and in general provide only minimal 
protection for theseas and marine life, For example, the InterntionalConventimonCivil 
Liability for Oil Pollution Damage 1969 ("W), provides a basic s t r u m  tor 
interntionat law concerning oil pollution. In theory, CLC allows the plaintiff to recover 
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As noted above, the principle of NCNP may have particularly harsh 
consequences if applied to salvage operations where there is a risk of 

A strict application of the principle provides no incentive to 
the salvor to conduct salvage operations in a manner which takes account 
of the need to protect the environment. First, a salvor who averts substantial 
environmental damage will not be rewarded for his efforts if he is unable 
to recover any property. Secondly, in practice, the award made to the salvor 
seldom even approaches 50 per cent of the salved assets. This limits the 
potential size of the award available from the outset. The effect of the NCNP 
principle is that the salvor has a financial incentive to sacrifice environmen- 
tal concerns in order to save as much of the imperilled property as possible, 
and so increase the size of the award to which he is entitled. 

With recent developments in the shipping industry, however, it is clear 
that 'success' in the traditionalsense should not be the only important factor 
in the law of salvage. The owners of the salved property are not always the 
only party who may benefit from the performance of a salvage service. 

the costs of preventing or minimizing the effects of the spill, the cost of restoring the sea, 
the loss of & of resoirces and 'envi&nmental damagel:In practice, however, daims f& , 
environmental damaee are seldom successful under the CLC reeime. Often this amears 
to be because the pLintiff is not able to establish a suffid&t legal interestz& the 
environment or because the damage is simply too difficult to quantify. While CLC 
encourages the protection of the environment to an extent, its effect is largely to 
compensate plaintiffs for the most basic and necessary costs of dean-up. It is also limited 
in application to pollution damage caused within the territorial jurisdiction of a 
contracting state. New Zealand is a signatory to CLC, and Part IV of the Marine Pollution 
Act 1974 gives effect to the majority of Convention provisions. Other efforts have also 
been made to combat the problem of marine pollution by oil. In 1967, tanker owners 
entered into avoluntary agreement tocompensate governments forexpendihtreincurred 
in preventing or cleaning up oil spills which affected their coastlines. This agreement was 
known as 'Tovalop' (Tanker Owners Voluntary Agreement concerning Liability for Oil 
Pollution). Tovalop aimed to act as an incentive to encourage tanker owners to clean up 
spillsvoluntarily, regardless of where legal liability rested. Although around 99 per cent 
of registered tanker owners are currently parties to the agreement, it has been 
demonstrated that the Tovalo fund is not able to meet large claims. In 1971 many oil 
companies entered into a s d r  agreement known as Tristal' (Contract Regarding an 
Interim Supplement to Tanker Liability for Oil Pollution), which attempted to meet some 
of t h e  inadquacies of i ova lop. Cristai aimed to provide supplementaj reimbursement 
to those who had sustained vollution damaae where the Tovalo~ fund was insufficient. 
However, Cristal also has i& limitations. F& example, althoug6 the maximum amount 
payable from the Cristal fund is 30 million dollars, this is only alter several (often 
substantial) deductions have been made. Although both Tovalop and Cristal actively 
encourage shipowners to a d  quickly to restore the environment in the event of a spill, it 
is important to note that both have inherent imitations and neither was ever intended to 
g e m  more than an interim function- In addition, neither a 
position or role of the salvor in cases involving oil pollution. 

12 See f a r  example above n.9,143-146. 

Coastal states and the general public have a valid concern in ensuring that 
salvage operations are undertaken and carried out in a manner which 
recognizes the importance of protecting the environment.13 The import- 
ance of the coastal areas of the world - as a source of food, a recreational 
resource, and for the plant and animal life they support - provides more 
than an adequate ground for encouraging salvors to protect the marine 
environment to the greatest extent possible.14 Furthermore, the shipowner 
himself may actually derive a benefit from the actions a salvor takes to 
prevent pollution when salving his ship. By averting or minimizing envi- 
ronmental harm, the salvor may effectively protect the shipowner from 
liability for ensuing claims for pollution or other damage (so-called 'liabil- 
ity salvage'). 

The case of the Atlantic Empress provides a clear illustration of the 
inequitable results which can arise from a strict application of the NCNP 
principle in situations where the marine environment is at risk. In July 1979, 
two supertankers, the Aegean Captain and the Atlantic Empress collided off 
the coast of Tobago, in the Caribbean. Following the collision the Aegean 
Captain was towed to safety with limited loss of cargo, but the Atlantic 
Empress was leaking badly and engulfed in flames. To avoid potential 
damage to the coastal environment of the region, salvors towed the stricken 
ship 300 miles out to sea. Eleven days after the initial collision, the Atlantic 
Empress was ripped apart by explosions which caused one death and the 
loss of valuable salvage and fire-fighting equipment. The salvors were 
working under a LOF NCNP salvage agreement and received no remuner- 
ation for almost two weeks' extensive work and expense.15 

It seems obvious that the reason for such a result is the equating of 'cure' 
or 'success' with some kind of property possessing an arrived salved value. 
The difficulty with this approach is that the salvor's efforts clearly did bring 
about some 'benefit', by reducing damage to the local coast as well as 
protecting the shipowners from potential liability for ensuing claims for 
pollution damage. In this wider sense there had been both 'benefit' and 
'cure', and as a matter of public policy it seems on1 fair that the salvors 
should not have gone unrewarded for their efforts. 12' 

13 G. Brice, Maritime law ofSalvnge (Stevens dr Sons, London, 1983) 143. 
14 H. A. Versteeg, 'The International and National Response ta the Problems of Marine 

Pollution" (1978) 3 AULR 209,209. 
15 P. Gulthard, 'A New Cure for Salvors? -A  Comparative Analysis of the LOF 1980 and 

the C M I  Draft Salvage Convention' (1983) 14 J Mar Law br Com 45,50, 
16 Above n.15,51. 
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C A Common Law Basis for an Alternative Approach? 

The availability of awards for 'liability salvage' - where the salvor's 
actions remove the prospect of the shipowner being subjected to claims for 
damage sustained by third parties which were caused by her ship - has 
possible implications for the environment. If salvors are rewarded for 
efforts which allow the salvee to avoid liability there is a greater incentive 
for them to carry out salvage operations in a manner which prevents the 
shipowner incurring liability for pollution damage. Clearly, such opera- 
tions would aim to cause minimal damage to the environment. 

However, the status and availability of liability salvage remain doubt- 
ful. The courts have given only limited consideration to the desirability of 
rewarding liability salvage, and two such cases are discussed below. A 
restitutionary basis for liability salvage is also examined. 

1 The Whippingham 
In The ~hippin~ham)~ the plaintiffs tug came to the assistance of the 
defendant's ship in circumstances where there was both a threat to the ship , 
itself as well as a danger that the ship could cause damage to other vessels 
in the vicinity. If the defendant's vessel had caused such damage, the 
owners faced possible claims from those affected third parties. 

Bateson J held that the plaintiff's actions constituted a salvage service. 
By preventing the defendant's ship damaging other vessels, the plaintiff 
effectively eliminated the possibility that the defendant would be subjected 
to claims by third parties. By protecting the defendants from the prospect 
of liability, the plaintiff had established grounds for a salvage claim. His 
Honour did not cite any authorities for this proposition of law.'' 

The WiHngham has not been followed or even considered by later courts. 
Although several subsequent English cases have considered the issue of 
liability salvage in passing, none have afforded it the same significance it was 
given in The ~hippin~hmn..'~ For example, in The ~ u f i l o ~ ~ ~  salvors retrieved 
several breakaway barges. In assessing the award, the court noted that there 
was also 'the question of some damage to 0 t h  in the river." In The 
BertilfZ the court considered the fact that the vessel was unlikely 'to sustain or 

17 (1934) 48 L1 L Rep 49. 
18 For a discussion of The Whimrinphmn see above n.13,145-147. 
19 A number of decisions  rib; & 7'he Whippin* also considered the issue of liability 

sahrage to be a relevant'factor in fixing &e khrage award. See for example Five ~ t & l  
Barges (1890) 15 P D 142,146-147 and The Merannio (1927) 28 Ll L Rep 352,353. 

20 20f1937)58LltReprn 
21 Above n.20,306 (emphasis added)* 

cause any great damage' relevant in fixing a low salvage a ~ a r d . ~  Finally, in 
The ~te~erso:~ the salvors were denied recovery for salvage services which 
were not rendered voluntarily. However, the court calculated the salvage 
payment which would have been awarded had the criterion of voluntariness 
been satisfied on the facts. In doing so, they noted the 'potential liability' to 
third which the salvee was able to avoid through the salvor's actions.= 
The Whi@ngham was not referred to in any of these cases. 

The cases do indicate a possible basis for liability salvage in English law, 
but their authority on this point may be questionable. First, The 
Whi~ingham differs from the other English liability salvage cases such as 
The Bertil and The Gregerso, as the decision suggests that liability salvage is 
on its own sufficient to establish a valid salvage claim. Taken literally, this 
means that a salvor would not need to recover any property to be entitled 
to a salvage award, as long as he had enabled the shipowner to avoid 
liability. It seems unlikely that Bateson J intended to sweep away the 
success requirement in the law of salvage without discussing this point in 
depth. Even if this was the intended effect of The Mipingham, his Honour's 
reasoning on this point has not been followed. It is submitted that the more 
conservative approach evinced in The Bertil, The Bu lo and The Gregerso is 
more plausible than that taken in The Mipinghnm.'This approach means 
that liability salvage is merely one factor which the courts will take into 
account when fixing a salvage award. If this is correct, the cases still require 
'success' in the traditional sense to establish a valid salvage claim. They are 
not authority for the proposition that the salvor should be able to recover 
in situations such as the Atlantic Empress, where no property was salved. 
Furthermore, in all the cases considered here, the issue of liability salvage 
is mentioned only briefly in the judgments. No consideration is given to the 
possible implications of altering the established position and rewarding the 
salvor's actions in these cases. 

Secondly, there may even be difficulties adopting the more conservative 
approach evinced in cases like The Bulfalo and The Gregerso, as there have 
been very few such cases in which the factor of liability salvage was held 
to be even relevant to the size of a salvage award. 

22 [I9521 2 Lloyd's Rep 176. 
23 Above ~~31,182 (emphis added). 
24 119733 1 QB 274. 
25 Above n.24,28Qa 
26 Brice also submits that the. better approach is that taken in cases such as The Greg-. See 

above n.13,146. 




































