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For centuries traders have been permitted to conduct their affairs with 
minimal interference from the State. They have been free to develop differ- 
ing varieties of practices and agreements. With great resourcefulness they 
have done just that. 

The Common Law has striven for certainty in its application. A result 
of this aim can be a degree of inflexibility. The doctrine of privity of contract 
is a paradigm of a principle of law standing firm against attack from various 
quarters. Despite recent minor inroads in Australia, it remains much the 
same as it did 150 years ago. At that time the legislature saw the need to 
prevent the doctrine from frustrating the commercial expectations of trad- 
ers. However, in drafting s.1 of the.Bills of Lading Act 1855 (UK) they were 
apparently unaware of the degree to which commercial men had devel- 
oped, or would develop in the future, a wide variety of trading practices 
and agreements. A regime was legislated in the United Kingdom and 
mirrored (with minor variations) in each Australian State (I will refer to s.1 
of the 1855 Act in this paper) which worked well for the classic export sale 
on CIF terms under an orthodox bill of lading. Where this was not the case 
the legislation was soon shown to held deficimcies and uncertainties, 
Despite attempts of the courts to get around these problems many of them 
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remain today. With reform of the law in the United Kingdom by the 
Carriage of Goods by Sea Act 1992 it is timely to consider the need for 
reform in Australia. 

WHY %E 1855 ACT? 

The need for s.1 of the Bills of Lading Act 1855 was simple. Where a seller 
sold goods to an overseas buyer one party, usually the seller, would need 
to contract with a sea carrier for the carriage of the goods to the buyer. As 
recognised in Lickbarrow v Mason (1794) 5 TR683, throughout Europe it had 
for many years been the practice and custom of merchants that title to goods 
carried by sea could pass by the indorsement and transfer of the bill of 
lading, invariably when the goods were at sea. In most cases risk in the 
goods would pass upon shipment and title would pass at some time prior 
to delivery. Thus the buyer who received goods damaged at sea would have 
to bear the loss as between himself and the seller and pursue remedies for 
recovery against the carrier. The buyer was, however, precluded from 
suing on the contract as he was not a party to it. Thompson v Dominy (1845) 
14 M&W 403; 153 ER 532. Section 1 of the 1855 Act was brought in to 
overcome this problem. 

SECTION 1 OF THE BILLS OF LADING ACT 

Section 1 reads: 

Every consignee of goods named in a bill of Lading, and every endorsee of a bill 
of lading, to whom the property in the goods therein mentioned shall pass upon 
or by reason of such consignment or endorsement, shall have transferred to and 
vested in him all rights of suit, and be subject to the same liabilities in respect of 
such goods as if the contract contained in the bill of lading had been made with 
himself. 

THE PROBLEMS 

An examination of the wording of s.1 and of various trading practices 
reveals its deficiencies in catering for the differing forms of sales and 
carriage contracts. 

It is apposite to consider the major areas of difficulty. 
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(a) Where property in the goods passes after consignment or 
endorsement. 

In the vast majority of cases property in goods will pass no later than 
consignment or endorsement of the bill of lading. While property will pass 
at the time intended by the parties it would be rare for them to intend 
property to pass later than the transfer of shipping documents. Further, the 
legal presumptions as to the intended time of passing of property act so 
that under the usual terms of sale property will be presumed to pass not 
later than transfer. However, there willbe cases where property passes after 
endorsement. In the case of sales of a part of a bulk cargo property will not 
pass until the goods sold under the contract of sale become ascertained, this 
occurring on the separation of bulk following discharge. This is because in 
a contract for the sale of unascertained goods no property passes until the 
goods are ascertained. (s.21 of Goods Act Vic.) In The Arumis [I9891 1 L1 Rep. 
213 it was argued that although the cargo, being part of a bulk cargo, only 
became ascertained at delivery and subsequent to the transfer of the bill, 
s.1 should nevertheless give the buyer a right to sue the camer for short 
delivery as it would be 'just and reasonable" for such a right to vest. This 
argument was rejected by the Court of Appeal as being inconsistent with 
the clear wording of s.1 and productive of uncertainty. 

Although sales of part of a bulk cargo provide the classic example of 
property passing after transfer of shipping documents, other factual situa- 
tions can also create this problem. Given that in sales of ascertained goods 
property passes in accordance with the intention of the parties, there is 
always scope for an agreement for property to pass subsequent to the 
transfer of shipping documents and even subsequent to delivery. Further, 
with the recognition of title retention clauses there now arises increased 
scope for findings of transfer of title subsequent to transfer of the bill. 

(b) Where property in the goods passes before consignment or 
endorsement 

The decision of the English Court of Appeal in The Delfini [I9901 1 L1 Rep 
252 is of great importance to this whole subject and will later be dealt with 
in some depth. Its facts provide a good example of a case of property 
passing after endorsement and thus precluding a reliance upon s.1. 

The facts were very complicated and highlight how in modemcomer- 
cia1 transactions, especially those involving sales of oil, there can be a large 
number of sales or dealings with goods in a short period of time and in 



20 (1994) 10 MLAANZ Journal - Part 1 

respect of which the dealings with the shipping documents cannot hope to 
keep up. The important facts were that Vanol, the purchaser of part of a 
cargo of oil from an Algerian seller, Sonatrach, on sold then to Enichem 
(who had contracts with related parties) under terms by which it had to pay 
on invoice against a letter of indemnity from Vanol if the bill of lading were 
not available. Under a voyage charterparty the defendant carrier was 
authorised to deliver the cargo against a letter of indemnity from Vanol. 
This occurred, with Fhichem receiving the bill of lading eleven days after 
delivery. (The bill was still with the shipper, Sonatrach, when delivery was 
made). Delivery was short and the carrier was sued. The plaintiffs (Vanol 
and Enichem) applied for leave to serve out of jurisdiction and attempted 
to establish rights to sue. Enichem was precluded from relying upon s.1 
because title had passed on a date (uncertain) well prior to the transfer of 
the bill. 

(c) Where property in the goods passes independently of consignment 
or endorsement. 

A good example is Gardano 6 Giampieri v Greek Petroleum [I9611 Ll Rep 259. 
There a consignment of kerosene was sold on what McNair J found to be a 
hybrid of C & F terms. Because of the material differences (especially as to 
the taking of delivery) from the usual C & F terms it was held that title was 
not transferred on or by reason of the consignment made by the bill of 
lading. 

(d) Where property in the goods never passes but risk does 
The classic factual cases in this regard arise where goods sold on CIF terms 
are lost at sea before a change in ownership, but other possibilities exist. 

In 131eAliakmon [I9861 AC 785 the parties to a C&F sale varied its terms 
so that although risk still passed on shipment, title did not and the seller 
retained title and a right of disposal until such time as the plaintiff paid for 
the goods. The plaintiff was still to present the bill of lading and take 
delivery, but on the seller's behalf. The goods were delivered damaged by 
reason of the carrier's negligence. As the plaintiff could not sue under the 
1855 Act (having never taken title) he was forced to sue (unsuccessfully) in 
tort. The plaintiff's counsel had argued that if his client could not sue in tort 
he would be an innocent victim of a lacuna in the law, given that he could 
not sue in contract. Lord Brandon's response was that if the plaintiff had 

properly advised at the time of the variation he would have ensured 
that the seller was bound to sue on the contract of carriage for damage to 
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the goods or else that the buyer obtain an assignment of contractual rights. 
This sentiment was taken up by Mustill LJ in Tlte Delfini at page 274, where 
he stated that the problems faced by a buyer who takes under a contract 
which is neither classically CIF nor FOB, 'have been known for years, as 
have the problems faced by a buyer of an individual portion of a bulk cargo. 
So also have the precautions which the buyer may take to avoid them'. One 
wonders, however, whether the law should be justified by such expecta- 
tions. Must a trader seek legal advice every time he contracts or should the 
law provide remedies reflecting the reasonable expectations of bona fide 
merchants acting without legal advice? 

(e) Where a bill of lading is not used 
It is relevant to note that some Australian coastal operations and most trans 
Bass Strait contracts of carriage do not utilise bills of lading. Sea waybills 
and non negotiable receipts are common. Tasman Sea trade is often under- 
taken without a bill of lading. Further, use of paper bills of lading must 
surely over the next decade be somewhat replaced by the use of electronic 
data interchange and the law will have to try to keep up with this develop- 
ment. 

(0 Where the holder of the bill of lading obtains an interest in the 
goods less than full property 

An obvious situation commonly arising is that where a bank holds a bill of 
lading as pledgee. The House of Lords in SeweZl v Burdick (1884) 10 App Cas 
74 held that an endorsee pledgee obtains an interest in goods being less 
than a complete proprietary one. Thus a pledgee merely holding an en- 
dorsed bill as security could not be liable for freight. In the recent decision 
of %Future Express [I9921 2 L1 Rep 79 Judge Diamond QC would not allow 
a pledgee bank caught by Sewel2 v Burdick to base a claim on an alleged 
attornment arising from the issuing and transferral of a bill of lading 
because of the knowledge and intention of the parties which was inconsis- 
tent with such an attornment. There, because delivery of the cargo had 
already been made, it could not have been the intention of the parties that 
the bank as a bailor could sue the carrier for wrongful delivery. 

(g) What is covered by the term 'bill of lading' 
A further problem arising from the wording of s.1 is as to the type of 
contrash of carriage to which it relates. By using the u n d e h d  term 'bill 
of lading' s.1 raises the question as to what form of document falls within 
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that term. Obvious questions which arise are as to whether there is coverage 
for: 

(i) through bills of lading; 
(ii) combined transport bills of lading; 
(iii) received for shipment bills of lading. 

'Through' and 'combined transport' bills of lading were not common 
in 1855 and were not within the 'custom' found in Lickbarrow v Mason and 
recognised in the preamble to the 1855 Act. Whether such documents 
would now be recognised as transferable documents of title, and within s.1, 
is arguable. 

In this regard, note conflicting expressions of opinion in The Marlbor- 
ough Hill  [I9211 1 AC 444 (Privy Council) and Diamond Alkali v Bourgeois 
[I9211 3 Kl3 443 (McCardie J). 

As t o  received for shipment bills, tender of such bills may not be good 
tender under CIF or FOB contracts, Diamond Alkali v Bourgeois [I9211 3 KB 
443. Again, there must be a doubt as to whether such bills are covered by 
the legislation. Whilst it can be argued that usage of such modem forms of 
bills of lading has given rise to a custom which should be recognised under 
s.1 the fact is that the courts may apply the wording of s.1 as it stands and 
without reference to custom, or at least to custom which has developed 
since the legislation was implemented. Clearly it is desirable in any arnend- 
ing legislation to define the term, 'bill of lading' or expressly include certain 
appropriate forms of contractual documents so that such uncertainties are 
minimised. 

THE MAJOR OFFENDER - 'UPON OR BY REASON OF' 

In respect of most of the difficulties discussed, the root problem is the use 
of the words 'to whom the property in the goods therein mentioned shall 
pass upon or by reason of such consignment or endorsement'. Put simply, 
s.1 does not speclfy the degree of causal'or temporal connection between 
the passing of title and the consignment or endorsement requisite for s.1 to 
come into play. Prior to 1952 it was generally accepted that such connection 
must be direct. This was the view traditionally expressed in the two leading 
texts, Scrutton C h a r t v r t i e s  and Bills o f m i n g  and Carver, Carriage o f  Goods 
by Sea, However, in the 9th edition of Carver, appe&g in 1952, the text 
s u d d d y  changed to read; 
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As Bramwell, B said in Sewell v Burdick "The truth is that the property does not 
pass by the endorsement, but by the contract in pursuance of which the 
endorsement is made, and the words are therefore used in the statute 
inaccurately. It appears then that the property need only pass from the shipper 
to the consignee or endorsee under a contract in pursuance of which the goods 
are consigned to him under the bill of l a d i i  or in pursuance of which the bill 
of lading is endorsed in his favour. But the Act cannot apply where an agent 
merely endorses a bill of lading to his principal." Footnote 16 read, 'the actual 
time when the property passed would not therefore appear to be crucial, but for 
a different view see Scrutton . . .' 

Desperate transferees previously falling outside the operation of s.1 
latched upon this view in an attempt to bring themselves within it. What 
followed was almost 40 years of uncertainty as to the breadth of its appli- 
cation. It became suggested that s.1 could cover any situation where prop- 
erty in the goods passes by reason of the contract evidenced by the bill of 
lading which was endorsed in favour of the buyer. In The San Nicholas [I9761 
1 L1 Rep 8, the issue was not decisively dealt with (because the appeal 
related to an interlocutory point) but members of the Court of Appeal 
showed sympathy for the wider view. Similarly' see obiter of Mustill J (as 
he then was) in The Elafi [I9811 2 L1 Rep. 679,687. In the Sevonia Team [I9831 
2 L1 Rep 640,643, the same counsel who had urged the wider view in The 
Sun Nicholas again put his argument, based upon the wider interpretation 
of s.1. In obiter Lloyd J expressed support for that view. 

THE DELFINI [1990] 1 L1 Rep 252 - CLARIFICATION AT 
LAST? 

This decision of the Court of Appeal was published after the publishing of 
the initial Working Paper of The Law Commission, whose final paper 
'Rights of Suit in Respect of Carriage of Goods by Sea' led to the 1992 Act. 
Prior to it there had been no English appellate decision clearly defining the 
application of s.1. The Court of Appeal could thus freely consider the 
varying views expressed as to its width of application and embark upon 
the task of their definition. 

The facts of the case are set out earlier. At first instance Phillips J held 
that the contract of carriage had been completed, despite short delivery, 
and thus no rights were transferred on the eventual receipt of the bill. 














