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When the common law confers a right to recover compensation for loss or 
damage from a wrongdoer, that right is usually unlimia, in the sense that 
the common law does not impose any monetary limit or ceiling. 

From time to time classes of defendants who claim to have fared 
particularly badly in the courts seek legislative protection in the form of a 
cap or monetary limit. Recent examples are auditors who have suffered 
huge verdicts for professional negligence and media defendants who have 
been hit to leg by juries for libels like the one involving the unseemly 
dressing room exposure of a Rugby League footballer (if the mixed sporting 
metaphor may be pardoned). Such appeals to governmental protection 
usually fall on stony ground. The natural response is that some verdicts 
may be large; but if they are too large, they will be set aside on appeal (as 
in fact has now occurred with the dressing room defamation) and, if they 
are not, then why should the defendant not pay since the verdict reflects 
the loss or damage the plaintiff suffered from what was, ex hypothesi, 
unlawful conduct of the defendant. 

The limitation of liability of shipowners is a long established exception. 
It goes back to an English Act of 1734, the short title of which was 'An Act 
to settle how far Owners of Ships shall be answerable for the acts of the 
Masters or ~ariners'.' The legislation was introduced as a result of a 
uetition from shinowners in 1733 which comulained oE 
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the insupportable and unreasonable hardships to which no owners of ships are 
exposed inother nations. . . Unless some provisionbe made for their relief, trade 
and navigation will be greatly discouraged; since owners of ships find 
themselves, without any fault on their part, exposed to ruin. 

2 

This was not entirely special pleading. Ships in those days might take 
voyages for months or even years, far beyond any communication with or 
control b y  their owners. The feelings of their owners must have mirrored 
those of Antonio, the Merchant of Venice. At the opening of the play some 
friends of Antonio suggest that his 'want wit sadness' is due to his mind 
'tossing on the ocean'. Salario says: 

Beliwe me, sir, had 1 such venture forth, 
The better part of my affections would 
Be with my hopes abroad. I should be 
Plucking the grass to know where sits the wind; 
Peering in maps for ports, and piers, and roads; 
And every object that might make me fear 
Misfortune to my ventures out of doubt 
Would make me sad.3 

Another rationale for limitation legislation developed. Since the one 
incident, such as a collision or shipwreck, might give rise to numerous 
claims, there was a need for orderly distribution of a limited amount. This 
was achieved by the mechanism of setting up a 'limitation fund' against 
which claims were to be made. In the words of Lord Sumner, without such 
a procedure 

. . . shipowners could not be fully protected and claimants would be remitted to 
a competitive scramble for the aggregate sum, in which the hindmost would 
come off as the hindmost proverbially do? 

There was a statutory regime for limitation of liability which operated 
in Australia up until 1991. I shall refer to it as 'the old law'. 

Originally the old law applied in Australia as s.503 of Merchant Shipping 
Act 1894 (Imp.). In 1957 an international convention at Brussels adopted in 
substance the old law. The Commonwealth Parliament by the Navigation 

2 Cheka, 'Conduct Barring Limitation' (1987) 18 Journal of Maritime Law and Commerce 
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Amendment Act 1979 (Cth) repealed the relevant provisions of the Merchant 
Shipping Act and inserted a new Part VIII (ss.330-338) into the Navigation 
Act 1912 (cL)? In its amended form, s.333 of the Naigation Act provided 
that the Brussels Convention had the force of law as part of the law of the 
Commonwealth. 

The old law provided a limitation of liability for claims rising from 
various occurrences such as loss of life, personal injury or damage to 
property. The limitation was fixed by a monetary amount per ton of the 
ship's tonnage. The monetary unit was a franc, sometimes known as the 
Poincarb franc since it was defined by reference to the gold equivalent of 
the French franc in 1928. The 'owner of a seagoing ship' was entitled to limit 
his liability 'unless the occurrence giving rise to the claim resulted from the 
actual fault or privity of the owner'. 

Over the years the old law became increasingly unsuitable, basically for 
two reasons. First, the erosion in real value of the monetary limit worked 
injustice to plaintiffs. Secondly, and perhaps to some extent because of the 
first reason, court decisions made it more and more difficult for shipowners 
to show lack of actual fault or privity. As a consequence, a new s stem ('the 

QY new law') was introduced by the London Convention of 1976. That Con- 
vention came into force in Australia on 1 June 1991 as a result of the 
Limitation of Liability for Maritime Claims Act 1989 (Cth). In Victrawl Pty Ltd 
v AOTC ~td' the Full Court of the Federal Court held that the new law did 
not apply to an occurrence which occurred before that date. 

The underlying philosophy of the new law is to grant a higher monetary 
limitation figure in return for a limitation formula which is harder to avoid. 
The first object is achieved by defining the monetary limit in terms of the 
special drawing rights (SDR) of the International Monetary Fund. This 
change had been to some extent anticipated in Australia by Statutory Rule 
No. 2 of 1981 which turned the Brussels Convention limit into SDR at the 
fixed equivalence of 15 francs to one SDR. The value in Australian dollars 
of the SDR limit was to be calculated at the date of the establishment of the 
limitation fund. The new law introduced by the 1989 Act provided for a 
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much higher SDR limit: see Article 6. The effect of the change can be 
illustrated by the example given in the Minister's Second Reading speech 
for the Bill for the 1989 Act. Under the old law, the total fund for claims 
arising from one incident for a ship of 10,000 gross tonnage would be only 
about $3.22m. In the case of the Herald of Free Enterprise disaster in 1987 
when 193 lives were lost the average amount per claim would be $16,700. 
The equivalent figures under the new law would be $39m and $202,000, a 
twelve-fold increase8 

The test of entitlement to liability under the new law is expressed in 
these terms (Art. 4): 

A person liable shall not be entitled to limit his liability if it is proved that the 
loss resulted from his personal act or omission, committed with the intent to 
cause such loss, or recklessly and with knowledge that such loss would probably 
result. 

The new law introduced a number of other important changes. Just to 
take one example, the right to limit liability is extended to salvors. However 
this paper will be confined to a comparison between the limitation criteria 
under the old and new laws. 

I THEOLDLAW 

1. Actual Fault or Privity 

Many of the cases in which shipowners sought to limit their liability under 
the old law raised the issue of the dividing line between the responsibility 
of owner on the one hand and master and crew on the other. The owner 
was regarded as responsible for providing a seaworthy and properly 
equipped ship with a competent master and adequate crew. If there was a 
breach of that responsibility resulting in loss, there would be 'actual fault' 
on the part of the shipowner and the limitation claim would fail. If however 
the causative fault was a matter of, say, navigation or seamanship, the limit 
applied, In general that dividing line of responsibility seems a rational one 
and consistent with the historical origins of the old law. 

Initially the courts embraced limitation legislation with enthusiasm, 
Usually courts in the British tradition are very defensive of common law 

8 Hansard, 12 April 1989, at 1482-3. 
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rights against intrusion by statute. Countless statements to this effect will 
be found in the law reports. For example, Barton ACJ spoke of: 

. . . the fact, repeatedly pointed out by this Court, that the common law rights 
of citizens are to be regarded as unhampered exce t so far as a Statute 
diminishes them expressly or by necessary implication. g 

However in 1883, Butt J, speaking of a limitation provision in an earlier 
Merchant Shipping Act, remarked: 

At the outset I may say that I cannot agree with what has been said in 
disparagement of the limitations set on the shipowner's liability by statute. The 
Acts in question seem to me to be valuable ones, and the fact that they interfere 
with a plaintiff's common law right is no reason why they should be construed 
differently from any other Acts of parliament.'' 

Similarly Lord Denning MR, with characteristic pungency, said: 

. . . limitation of liability is not a matter of justice. It is a rule of ublic policy 
P1 which has its origin in history and its justification in convenience. 

I 

But more recently the English courts made it progressively harder for 
shipowners to establish that they were not at fault. Whether that change 
had anythiig to do with the decline of Britain as a ship-owning nation after 
the Second World War is a line of enquiry best left to adherents of the critical 
legal studies movement. 

Before looking briefly at that development, we should note two import- 
ant practical factors which helped to tip the scales against shipowners. First, 
the onus was held to be on the shipowner to establish that the plaintiff's 
loss was not caused by the shipowner's actual fault or privity. (I shall use 
'plaintiff' as a convenient term for the person making a claim in respect of 
loss or damage caused by the ship. However very often the limitation issue 
arose in proceedings commenced by the shipowner seeking a declaration 
of entitlement to limitation.) As Dixon J said in James Patrick & Co Ltd v 
Union Steamship Co @New Zealand ~ t d ? ~  

9 Australinn Trmnway Employee Association v Prnhnm and h4alvwn Tnmnuay Tmt  (1913) 13 
CLR 680 at 687. 

10 The W m M h  (lg83) 9 PD 20 at 21. 
11 The Brmley M m  [I9641 1 AU ER 105 at 109. 
12 (1938) 60 CLR 650 at 654. 
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Unless [shipowners] discharge the burden of excluding actual fault or privity 
on their part, they cannot obtain a decree for the limitation of their liability, and, 
if a given fact or state of facts would stand in the way of their doing so, it is 
enough that its existence appears probable or even to be a reasonable 
supposition. It is not necessary that it should be positively found. 

Secondly, it was sufficient if the fault of the shipowner was a contribut- 
ing cause of the loss; it did not have to be the sole or dominant cause: The 
~ n ~ 1 a n d . l ~  

Turning to the cases, a convenient starting point to illustrate the trend 
is the James Patrick case itself. Dixon J was sitting as a trial judge in the 
original jurisdiction of the High Court in an action arising out of a collision 
which occurred between the Kakariki and the Caradale in Hobson's Bay, near 
the mouth of the River Yarra, with the loss of five lives. The Caradale was 
held to blame. One of the issues raised was the failure of the Caradale to 
have a n  extra lookout on the forecastle head. The master on the bridge was 
himself the sole lookout. Dixon J held that the failure to have the extra 
lookout was not a cause of the collision, but that in any case that was not a 
fault of the owner, who was not obliged to lay down rules or to give 
instructions or to institute enquiries as to the maintenance of a lookout. His 
Honour said that the maintenance of a proper lookout was 

. . . such a practical matter of ordinary everyday seamanship that it did not 
present itself to [the owner] as a thing upon which there was an need for him 
to lay down rules, to give instructions or to institute enquiries. 14y 

A major turning point came with the decision of the English Court of 
Appeal in The Lady ~ w e n d o l e n ? ~  The Lady Gwendolen, owned by the Guin- 
ness Company, was regularly engaged in the carriage of stout from Dublin 
to Liverpool. While steaming at full speed in very thick fog in the River 
Mersey she collided with and sank a ship at anchor. The master was 
navigating by radar. On the more traditional view, setting a speed for a 
vessel appropriate to the prevailing conditions might seem to be very much ' 
a navigational decision within the sole province of the master. The Court 
of Appeal rejected this argument. Sellers LJ said: 

A primary concern of a shipowner must be safety of life at sea. That involves a 
seaworthy ship, properly manned but also requires safe navigation. Excessive 

13 [1973]  1 Lloyd's Rep 373 at 380. 
14 (I=) 60 CLR a6 671. 
15 [19&5] P294. 
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speed in fog is a grave breach of duty and shipowners should use all their 
influence to prevent it. Insofar as high speed is encoura ed b radar the 
installation of radar requires particular vigilance of owners. 8 
Thus The Lady Gwendolen showed that a failure by a shipowner to give 

warnings or directions to the master as to the carrying out of functions of 
navigation or seamanship might defeat a limitation claim. 

Other cases confirmed the trend. In The ~ n ~ l a n d ' ~  a failure of the owner 
to ensure that the master had on board a copy of the latest Port of London 
River By-laws defeated a limitation claim. In The ~ar ionl '  an oil pipeline 
on the sea bed was damaged by the anchor of the vessel because the master 
was navigating with the aid of an obsolete chart on which the position of 
the pipeline was not marked. The shipowner made the master solely 
responsible for keeping the vessel's charts up-to-date but the House of 
Lords held that the owner was at fault in not providing a proper system for 
ensuring that this was done. Lord Brandon of Oakbrook said: 

There was a time when courts dealing with contested limitation actions 
considered that shipowners or ship managers sufficiently discharged their 
responsibilities if they appointed a competent master and thereafter left all 
questions of safe navigation, including the obtaining at their expense of all 
necessary charts and other nautical publications, entirely to him. That former 
approach of such courts has now been out of date for more than 20 years, as 
appears from the decision of the Court of Appeal in Rederi' E m  H. Gmen v The 

49 England (Owners) (The England) [I9731 1 Lloyd's Rep. 373. 

The Marion thus complemented The Lady Gwendolen and showed that 
failure by a shipowner to supervise, as well as a failure to warn or direct, 
could amount to actual fault or privity. 

Finally I mi ht immodestly mention a case I heard, Alstergren v The 
Territoy Pearl.28The Teni toy  Pearl was a trawler engaged in fishing for 
orange roughy off the south coast of Tasmania. Orange roughy fishing in 
these waters was at the time both lucrative and highly competitive. With 
good luck and good weather a trawler like the Tem'tory Pearl might make 
a full catch in a return voyage of four to five days which could be worth 
$70,000 net on the wharf at Hobart. The master and crew of the Tem'toty 

16 [1%5] P 332. 
17 [I9731 1 Lloyd's Rep 373. 
18 [I9841 1 A C  563. 
19 [1984]1ACatEiR 
20 (1992) 36 FCR 186. 












