
Some recent developments 
in maritime law in England 

Francis Reynolds* 

This paper is an edited version of the transcript of comments by Dr 
Francis Reynolds in response to a request to speak about recent 
deveJopments in maritime law in England. The address was given a t  
the MLAANZ New Zealand Branch Conference a t  Tokaanu in April 
1990. 

1. INTRODUCTION 

I n  considering recent developments in maritime law in England, I 
will deal with three separate pieces of litigation. The first is a group of 
cases about unauthorised deck stowage and deviation. 

The  second - rather more technical - is a case of waiver - waiver 
of t h e  right not to be sent to an unsafe port under a charterparty, a 
topic which has some general significance in the law of waiver of 
rights. 

The  third is a very recent case on what is called agency of necessity. 
The question was whether it is in the master's power to sign a salvage 
agreement on LOF on behalf of cargo as opposed to the ship, without 
consulting cargo when cargo could fairly easily have been consulted 
and might have objected. Those are three quite separate topics which I 
will take seriatim. 

11. UNAUTHORISED DECK STOWAGE AND DEVIATION 

I take first the question of unauthorised deck stowage and deviation. 
In order to explain this, I need to go back a little way into the general 
law of deviation in carriage by sea. 

There is a doctrine of deviation in the law of carriage by sea under 
which a geographical deviation, that is to say, deliberately going off 
the normal contract route (whatever that is) will displace clauses in 
favour of the carrier. That means it may displace not only accepted 
perits on which the carrier might wish to rely, such as negligence in 
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navigation and management, but also other clauses which might 
favour the carrier, such as clauses conferring rights to demurrage and 
even the clause dealing with the freight. 

The origin of the doctrine is obscure. It is related to the idea that a 
ship going off course was no longer covered by the original insurance 
policy, in days before "held covered" clauses and so forth. Its legal 
basis has never been clear. Around the beginning of this century, the 
courts were experimenting with ideas that when the shipowner deviat- 
ed h e  displaced the special contract: that is to say, he put it out of his 
power to rely on the special contract a t  all and was simply reduced to 
the position of a common carrier, whose basic liability was strict. Of 
course, a common carrier also can rely on the common law excepted 
perils; but he also cannot do this if he deviates unless he can prove the 
event would necessarily have happened had there been deviation. This, 
of course, in effect confines him to the exceptions of inherent vice and 
defective packing. 

The true basis of the doctrine was supposed to have been sorted out 
by the  House of Lords in the well-known case of Hain v Tait & Lyle.' 
On the explanation there given it was a manifestation of the rules of 
discharge of contract by breach. The general idea behind these is that 
if breaches of contract are serious enough, they may entitle the 
innocent party to terminate the contract ("treat the contract as 
discharged"). It  was said in that case that the deviation rules were to 
be explained on the basis of these principles. Going off course was a 
very serious breach entitling the innocent party to treat the contract as 
discharged or terminated; if he or she did so, clauses protecting the 
shipowner, whether excepted perils or not, ceased to protect him. So 
thereafter the carrier was not protected a t  all, even - 
(i) in respect of matters occurring after return to the contract route, 

and 
(ii) even though what occurred had nothing to do with the deviation, 

for instance, damage caused on unloading. 

Also, the clauses displaced, as I have said. were not confined to 
excepted perils. There is a case of a demurrage clause being displaced 
- US Shipping Board v Bunge y Born 2; and in Hain v Tate & Lyle 
itself, it was suggested that the contract freight could not be recovered 
either. The current assumption seems to be that on1 a reasonable Y 
freight can be recovered, and that on the basis not of the law of 
contract, but of restitution. 

Even so, this explanation had difficulties, because the general idea 
of l a w  is that when a breach which is committed is serious enough to 

entitle the innocent party to terminate the contract, that party has an 
option as to whether he wishes to do so or not. And only when he 
discovers about the breach can he decide what to do, and only then do 
legal consequences ensue. This is all right in a case like Hain v Tate & 
Lyle itself where the shippers were actually aware of the deviation - 
in fact they instructed the ship to go back to pick up some cargo which 
had been left behind. But in many circumstances obviously, the 
shipper, the cargo owner, the charterer or bill of lading holder, or 
whoever the claimant is, is not aware of the deviation until the ship 
arrives, perhaps not till quite a long time after. This explanation has 
then to say that unless the claimant actually did waive the deviation, 
the contract is displaced retrospectively from the moment the ship 
went off course; and no clauses on which the shipowner wishes to rely 
will be effeetive from that moment onwards. 

The difficulties of this explanation have been made more apparent 
by the case of Photo Production v Securicor ', where Lord Diplock laid 
down the final results of many years gestation as  to the correct 
analysis of problems of discharge of contract by breach. The Hain v 
Tate & Lyle explanation has to be that the contract is displaced a t  the 
moment of deviation, although given that the claimant himself does 
not know the contract can be terminated at  that time it is difficult to 
see how the contract can be then terminated. The termination should in 
principle take place from the time of discovery of the deviation - 
which for many cargo owners will only be after the ship arrives. 

In the famous Suisse Atlantigue4 case, Lord Wilberforce tried to 
explain the deviation cases as based on interpretation of the contract: 
the contract terms are interpreted as not applying when the ship is off 
course. That however, does not explain why they are still inapplicable 
even when the ship gets back on course. In the Photo Production case, 
therefore, Lord Wilberforce seems to have given in. He said that 
perhaps the doctrine may be a special one of maritime law, not to be 
accounted for by general principle. 

The geographical deviation cases themselves are difficult, but their 
extension would cause even more difficulty. The first problem is this. 
Does this reasoning apply to situations of unauthorised stowage? It is 
certainly arguable that unauthorised deck stowage involves putting the 
goods in a place where the shipowner is not authorised to put them, and 
that that is a deviation just as much as going off the right course, and 
should displace the carrier's protection, actually from the beginning of 
the voyage: it would therefore displace all the carrier's protections - 
excepted perils, demurrage, freight, ete - for the whole voyage. This 
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is certainly arguable; and indeed in the United States, where the 
deviation cases take rather a different line, the reasoning seems to be 
accepted in some circuits, a t  any rate in connection with displacement 
of the package or unit limitation of the Hague Rules. 

The second situation to which this reasoning might also he applied is 
unauthorised transhipment. If the goods are transhipped without au- 
thority, they again are in a different place from where they should be. 
It is again a t  any rate arguable that there is deviation and that the 
shipowner's protections are displaced, though here from the moment of 
transhipment only. These are the two strongest candidates for the 
extension of deviation reasoning if it is to be extended, 

As I have said, it is possible to seek to explain the cases on the basis 
of interpretation: clauses in the contract are simply interpreted as  not 
applying to a carrier who is committing such a wrong. But that does 
not really explain, as  I said, why the deviation still displaces the 
contract in respect of matters occurring after the ship returns to 
course and after it has got into port and is delivering the goods. The 
problem goes deeper. 

The issue of deck stowage and deviation came up recently in a case 
called The Antaress, which concerned unauthorised stowage on a 
shipment to Kenya. It was a Hague-Visby case, being a shipment out of 
Belgium, and the question relevant to this discussion was whether the 
t ime  bar applied when the goods were stowed on deck without 
authority. The main point actually turned on provisions of the Arbitra- 
tion Act 1950 as  to whether the time bar could be extended by the 
court. It was held on the basis of The Hollandia ' that the facts that the 
Rules have the "force of law" made this impossible. 

Lord Justice Lloyd, however, went on to make two points. First, he 
did not think unauthorised deck stowage was a deviation. Now obvious- 
ly, unauthorised deck stowage is a breach of contract and any loss 
caused thereby would be actionable in damages. But whether it is 
sufficiently fundamental to displace contractual protections such as 
the package or unit limitation and (here) the time bar is a different 
matter. Not only did he doubt whether such stowage was a deviation, 
however, but he also said that he would himself favour the view that 
the  deviation cases should now he assimilated into the ordinary law of 
contract. 

Here we have two quite important points. One is that the deviation 
reasoning should not he extended to unauthorised deck stowage since 
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the doctrine is difficult to explain in theory. That is, I suggest, a good 
thing and not surprising. But Lord Justice Lloyd also said that in 
general, deviation - including geographical deviation - should now 
be assimilated into the general law of discharge of contract by breach. 

What are the results of what was said in that case? The first is the 
suggestion that the special reason for deviation that exists is narrow 
and is not to be extended to unauthorised deck stowage and presum- 
ably therefore, not to unauthorised transhipment. But also. if the 
second part is taken seriously. that deviation ought to be assimilated 
into the normal rules of discharge of contract by breach, then the 
cargo receiver, charterer or whoever he is, is not entitled to treat the 
contract as discharged until the deviation is discovered. So if he knows 
about the deviation - geographical deviation for instance - at  the 
time it happened, as in Hain v Tait & Lyle, it is possible to say "I treat 
the contract as discharged - you carry as a common carrier and are 
no longer protected". But if he does not know about it, he cannot do so; 
and if he discovers about the deviation only after the ship arrives, he 
can only treat the contract as discharged from that moment onwards, 
which will have little, if any, effect. So if deviation is assimilated into 
general law of general discharge of contract by breach, the rather 
special rules - so difficult to explain - will disappear. It should be 
noted that The Antares was a case of the time bar. The time bar 
provisions in the Rules are stated as applying "in any event" and it is 
often said that indicates that they apply despite any deviation. This is a 
stronger argument in England because there the Visby Rules have the 
"force of law": there might be more difficulty in attributing this effect 
to the words under weaker enacting wording such as that of the 
English Act of 1924, but the words "force of law" can be relied on to 
generate a more powerful effect. Last year, however, Mr Justice Hirst 
decided a case called The Chanda ' which concerned the package or 
unit limitation, but was not governed by the Visby Rules but by the 
Hague Rules. The case concerned a control cabin containing sensitive 
electronic machinery which was the control base for a whole plant, 
which was stowed on deck near the front of the ship on 24 December in 
the Northern Hemisphere. It was carried from Bremen to Jeddah, 
which involved crossing the Bay of Biscay in late December or early 
January, and obviously involved a serious risk of heavy weather. The 
machinery arrived completely useless. 

The question was whether the package or unit limitation applied in 
the case of such a serious breach, which could of course, be called a 
deviation. Mr Justice Hirst held that it did not apply. apparently on the 
basis of interpretaton. In effect, he suggested that the package or unit 
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limit could not be intended to apply to a breach such as this, which is in 
effect rather like a deviation, because its application would subvert the 
whole purpose of the rules as to unauthorised deck stowage. 

How did he dispose of the Antarescase? He said first, that that was a 
Visby Rules case and this a Hague Rules case. The Visby Rules have 
the force of law - the relevant provision contains the words "in any 
event" and the Visby Rules contain a further word "whatsoever" - 
"the carrier is discharged from all liability whatsoever". This indicat- 
ed that the position might be different under Visby. It should be noted 
also that under the Visby Rules, wilful or reckless conduct of the 
carrier debars reliance on the package or unit limitation, and that can 
be regarded as  a different way of dealing with the problem. 

Secondly, he pointed out that The Antares concerned the time bar. 
To apply the time bar to a situation of very serious breach of this sort 
does not undermine the contract; but to apply the package or unit 
limitation does. Indeed, the "wilful or reckless" exception of Visby 
only applies to the package or unit limitation. The package or unit 
limitation was thus held to be displaced despite the fact that there was 
a cIause providing - 

It is agreed that the custody and carriage of the goods are subject to the following 
stipulations and terms which shall govern the relations, whatsoever they may be, 
including claims in tort, if any, between the shipper, consignee and the carrier, 
master and ship, in every contingency wheresoever and whensoever occurring 
and whether the carrier be acting as such or as warehouseman or bailee or in any 
other capacity and also in the event of deviation . . . . 
Ss the clause specifically purported to incorporate the contract 

terms even in the event of deviation; but nevertheless was held 
inapplicable to what happened. 

A s  I have pointed out, this result was not based on the idea of 
discharge by breach but on interpretation of the contract. The contract 
w a s  interpreted on the basis that the package or unit limitation does 
not apply to wrongful deck stowage. This decision was criticisedqy 
Mr Brian Davenport, QC on the ground that it is difficult to see why 
this particular breach - unauthorised stowage on deck - should 
displace the limitation when, for instance, unseaworthiness of the 
vessel would not 

Im parenthesis, there is also a case called State Trading Company v 
Goldetz,' an extremely complicated piece of litigation in which Mr 
Anthony Diamond, QC appeared and put forward some propositions 
about the law of deviation which I would have respectfully found 

impossible. But the fact that they could be put forward shows how 
uncertain the basis of the law in this area still is. 

I would just like to add for completeness two further points on 
deviation. The first is that in another case, The Captain Gregos !"he 
same judge, Mr Justice Hirst, held that the time bar under the Visby 
Rules did not apply to mis-delivery - actually in the case, non- 
delivery, for what the shipowner was said to have done was stolen part 
of the cargo. The time bar was pleaded and Mr Justice Hirst held that 
it did not apply because it was worded so as to only apply to carrier's 
duties in connection with the carriage, and delivery came after the 
carriage. That decision was also criticised by Mr Davenport, and was 
subsequently reversed by the Court of Appeal.'' 

Secondly, there were two cases fairly recently on what is a reason- 
able deviation under the Hague and Hague-Visby Rules, which of 
course allow "any reasonable deviation", which common law would 
not. One is a case of 1983 called The Daffodil B." In that case, going 
into a small Greek port where the ship stranded was held to be a 
reasonable deviation, where the purpose was to have engine repairs 
effected which it was not certain that the crew could readily do and 
there were facilities ashore where such a repair could be effected 
rather more easily. 

The second is a very recent one, The A1 Taha which concerns a 
ship out of Portsmouth, New Hampshire which was going to Turkey. 
When it left it went first to Boston, partly for bunkers and partly to 
pick up a part of the engine which had been taken off a t  Portsmouth 
and sent for repairs. Winter conditions made it easier to return the 
part to Boston than to Portsmouth. After a most elaborate discussion, 
that was held to be a reasonable deviation. 

111. WAIVER IN CHARTERING OPERATIONS 

My second topic deals with questions of waiver in chartering 
operations, and hence is to some extent specialised. It  may have some 
topical interest concerning the events that were happening until fairly 
recently in the Persian Gulf. It raises, however, an opportunity for 
lawyers to clarify certain basic notions. 

The term "waiver", which appears a lot in contract law, is rather 
slippery. Waiver involves the idea of giving up rights in some sort of 
way. The question is, what precisely does it mean? And can one go 
back on a waiver and if so, when? 
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The word is used in two basic ways in the law of contact. One refers 
to the complete giving up of contractual rights. In effect, one party 
says that he does not mind about a breach a t  all. To take a case outside 
shipping law - if I order a black car and you send a red one, and I 
agree to accept the red ear, I may sometimes not expect any remedy 
at a l l  - no damages for having the wrong colour of car. This would be 
a complete waiver of all my contractual rights - I accept the 
different performance and do not seek any remedy. Since this involves 
giving up rights completely, it is rather difficult to achieve. It would 
not be binding unless there was some return for it, viz technical 
consideration, or unless the waiver was acted on in some way making 
it inequitable for the person giving the waiver to go back on it. English 
lawyers often refer to this as  a "High Trees" situation, after a well- 
known case of Lord Denning in 1947. There are a whole lot of 
commercial cases on this point - at  any rate in England - of which 
the most recent is The Post Chaser." 

The second meaning of "waiver" refers simply to waiver of one 
remedy. This takes us back to the point to which I was referring 
earlier. If a breach of contract is serious enough, the innocent party 
m a y  be entitled to terminate the contract. He or she may terminate 
the contract but nevertheless retain the right to damages. To take 
again the case of the car: I accept a car of the wrong colour, but now 
retain a right to damages for any loss caused to me by so doing 
(assuming that such can be proved). 

This does not involve giving up all rights and is therefore easier to 
establish. What is required is a clear act, sometimes called an 
"election" (or choice) or "affirmation", by one who knows of the facts 
giving rise to the right to treat the contract as discharged, and which is 
communicated to the other party. The election need not be acted on; it 
does not need consideration; all that is required is a clear act of 
election or choice indicating that the person concerned does not 
propose to rely on the breach so as to treat the contract as discharged 
but will be content with damages. To complicate the issue further, 
however, one may sometimes lose the right to treat the contract as 
discharged even though one has not done such a clear act and did not 
know one had the right to do so, because one had given the impression 
that one did. This would be a form of estoppel, and would require some 
sort of reliance by the other party. In effect, you are estopped from 
saying that you have not elected. A statutory example of this is 
provided under the Sale of Goods Act under which you may lose the 
right to reject unsatisfactory goods by keeping them for a reasonable 
t ime even though you have not actually inspected them. 
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All of this is rather elaborately elucidated in a recent judgment of 
Lord Goff of Chieveley in a case called The Kan~henjunga.'~ This 
concerns a ship which was under charter to go to certain safe ports in 
the Persian Gulf including Kharg Island, which was then. of course, 
one of the more dangerous ports. The ship went there and when it got 
there the captain found the situation rather dangerous - firing of anti- 
aircraft guns, air raids and so forth - and so he pulled off and called 
for more orders, which were not forthcoming. So that was really, in 
fact, the end of the contract. The question. however, was whether the 
shipowner was liable for pulling off and calling for further orders - in 
effect refusing to perform the contract unless he received further 
orders. 

The eventual decision was that he was justified in doing so by virtue 
of specific terms of the charterparty. But before the various courts had 
got through to that point, other arguments were put forward. The first 
was this. When he got the order to go to Kharg Island and set off for 
that place, he was waiving his rights to treat the contract as dis- 
charged. He simply had accepted the order and that was it: rather like 
acceptance of goods. If you keep goods a reasonable time you may be 
unable to return them; so if you set off for somewhere, you cannot 
suddenly decide not to go after all. By going, he accepted the order and 
waived any rights. 

The judge a t  first instance held that the idea of acceptance in sale of 
goods, under which if you retain the goods, after a time you cannot 
reject them, does not apply to chartering operations, services in 
general. You are bound to obey the charterer's orders unless they are 
clearly invalid; you are entitled to assume that the charterer's orders 
are given with reasonable care in good faith, with reasonable know- 
ledge of the situation and so forth. You are not bound to send a survey 
party ahead to see if Kharg Island is safe. That point (which follows 
from the earlier case of Compania Naviera Maropan S/A v Bowaters 
Lloyd Pulp and Paper Mills Lt&') was not raised again. 

The second argument was this. It was eventually established that the 
shipowners were well aware at  the time that Kharg Island was 
dangerous. They had several ships operating in the area and were 
receiving reports from which they perfectly well knew the state of 
play. They had waived their rights to some extent by going there, but 
the interesting question is this: what sort of waiver was it? Suppose the 
ship had got damaged at  Kharg Island - which actually did not occur. 
Had the shipowners waived all their rights by not rejecting the 
nomination when they knew that the port was unsafe? Or had they 
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simply waived their right to reject the order, but would still be entitled 
to damages for any loss suffered by so doing? On either interpretation, 
they were in breach by pulling out of the area (subject to the special 
point as to the charterparty terms). But the first interpretation would 
require some form of reliance by the charterer: the second would not. 
Though reliance was not in issue, the way in which the arbitrators had 
approached the dispute made it essential to clarify the whole topic of 
waiver. 

The House of Lords held that this was a case of the second type of 
waiver. That is to say, by going there the shipowners had not waived 
all their rights, and had the ship been damaged, they would have been 
entitled to sue. But they had waived their right to refuse to go there - 
t h a t  is to say, their right to call for another nomination, or in default of 
it, t o  terminate the contract. They had actually gone to Kharg Island. 
Hence pulling out in a situation of danger was on general principles a 
breach of contract. The dispute was, however, finally solved on the 
basis of a term of the contract which was interpreted as entitling them 
to a c t  as they had: they could call for further orders, and if none were 
given, the contract came to an end - but not as a result of breach. 
Before this point was reached, however, there was the important 
question of waiver, which I have summarised. 

The reasoning has implications also for orders by charterers, be- 
cause very often orders are given under time charters which will 
certainly bring the ship back after the end of the charter period and 
perhaps after any tolerance which might reasonably be implied. I have 
always found it difficult to analyse the situation where the shipowner 
goes on a last voyage knowing that it will bring him back outside the 
charter period, even if extended by any tolerance, express or implied. 
Is h e  waiving any right to damages where freight rates rise? Or is he 
not waiving that right? I think the implication of this case is that there 
is n o  waiver of the right to damages, though the question is still a 
puzzling one. 

Just as a tailpiece to that example, there is also a recent case of Mr 
Justice Hobhouse" which makes the point that a wrongful nomination 
under a charterparty is a breach of contract, so that if the shipowner 
a c t s  on it and suffers loss, he is entitled to damages in respect of the 
consequences of so doing. This was again a Gulf case where the ship 
w a s  ordered to a particular port. When it arrived there, the port was 
very  congested and substantial demurrage was likely to be incurred. 
So the  charterer ordered the ship to a different port. The shipowner, 
however, took the view that he was not bound to go there because once 
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a port had been nominated and (in effect) written into the charter, that 
was his contracted destination. So he was bound and entitled to go 
there, and to order the ship to another port was a breach of contract. 
The judge held that that was correct. A false order under a charter is a 
breach of contract and the shipowner is entitled by way of damages to 
the cost of complying. 

But in both these cases, of going to an unsafe port and accepting an 
order which the charterer was not entitled to give because of the limits 
of a time charter, there comes a point a t  which acceptance of the order 
would create the result that the shipowner, by doing what he was told, 
was actually causing his own loss (which, indeed, he might mitigate by 
refusal to go). Surety, if you actually accept an order to go to a clearly 
dangerous place, or under a time charter to prolong the charter beyond 
any reasonable time, it must sometimes be arguable that you are 
causing your own loss. 

IV. AGENCY OF NECESSITY 

The third topic concerns the very ancient doctrine of agency of 
necessity. This doctrine seems nowadays rather strange and many of 
the cases date from the early 19th century. The topic is not, however, 
completely obsolete, as this case shows. 

The case concerns the question whether a master has authority to 
sign a salvage agreement on terms of Lloyds' Open Form not only on 
behalf of the ship - which is fairly easy - but also on behalf of cargo 
without consulting cargo when cargo could be consulted. Preliminary 
agreement had actually been reached in London, where the cargo 
owners were more or less across the road. But nevertheless, the actual 
signature was by the master and the question of his authority therefore 
arose. 

To deal with this, it is necessary to start with some propositions on 
the law of agency. An agent - in our case a ship master - binds his 
principal by his contractual acts and therefore makes the principal 
liable on a contract in the following cases. 

First, where he is expressly authorised, as  by power of attorney. 
letter of instruction and so forth. 

Secondly, where he is impliedly authorised to do something. In 
general. agents are impliedly authorised to do whatever is normal in 
the situation. So a master is impliedly authorised to do all the things 
that masters normally do; and a master authorised to do something 
specific would be authorised to do all things which are normally 
incidental to performance of that specific function So far, therefore, 
we have express authority and implied author@ 








