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A summary of the provisions of the
Trade Practices (International Liner
Cargo Shipping) Amendment Bill
1989

Warren Pengilley*

This article is on the Trade Practices (International Liner Cargo
Shipping) Bill as it was introduced into the Australian House of
Representatives on 8 March 1989. This Bill is now an Act of the
Australian Parliament. It was passed by the House of Representatives
on 13 April 1989 and by the Senate on 11 May 1989. It received the
Royal Assent on 30 May 1989 and was proclaimed to come into effect
on I August 1989,

L INTRODUCTION

The Trade Practices (International Liner Cargo Shipping) Amend-
ment Bill 1989 was introduced into the House of Representatives by
the Minister for Transport and Communications on 8 March 1989.

The Bill takes a totally new approach to the Trade Practices Act
1974 as it applies to shipping conferences. It repeals Part X of the
Trade Practices Act and replaces it with a new Part X. In doing so, it
repeals 35 sections of the Act -sections 111 to 146- and replaces them
with 93 sections numbered 10.01 to 10.93. No one can pretend that this
is casy reading or that the projected new legislation is easy to
summarise.

IL. EXISTING PART X TO CONTINUE TO APPLY FOR 6 MONTHS
TO ALREADY EXISTING CONFERENCE AGREEMENTS

In summarising the position it is perhaps appropriate to deal with
the last section of the Bill first.

The RBill provides that where —

a conference agreement was in force immediately before the
comrnencement of the Act; or
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a conference agreement was made before the commencement of the
Act but had not come into operation prior to such commencement,

the existing Part X of the Trade Practices Act continues to apply in
relation to the agreement for 6 months after the commencement of the
Act.

The Act will come into force on a day to be fixed by Proclamation.
At this stage, it is not known when this date will be.

What is apparent is that there will be very little time remaining
after the proclamation of the legislation for the negotiation of new
conference agreements. Conference members would thus be wise to
consider now what they intend to do and to commence negotiations for
amended agreements at an early date. Only by doing this does it
appear as if there will be any reasonably assured possibility of
meeting the time constraints imposed by the legislation.

1. THE REASONS FOR THE LEGISLATION

The Minister has stated that in 1986/1987, Australia’s liner exports
totalled 6 million tonnes valued at nearly $13 billion. In the same year,
liner imports totalled 6 million tonnes valued at over $21 billion. In
total, around 50% of Australia’s foreign trade will be transported
under commercial conditions coming within the framework of the Bill.

The object of the Bill is to encourage a more competitive environ-
ment for the benefit of Australian shippers. Australian flag shipping
carried some 7% of Australia’s liner exports in 1986/1987 and 9% of
imports. The Government has encouraged Australian flag shipping to
become more efficient and is “not prepared to stand idly by and allow
our operators to be discriminated against on a non-commercial basis™.
At the same time, Australia’s exporters and importers will continue to
have access to the benefits of frequent and reliable sailings provided
by liner conferences.

In order to minimise the potential conflicts of law with other
countries, the safeguards in relation to registration and negotiations
associated with the exemptions are confined to outwards liner shipping
conferences, There are, however, provisions of the legislation which
apply also to inwards conferences.

The reforms are stated to be part of the Government’s strategy for
overall micro-economic reform and to complement governmental
efforts in the national shipping and waterfront sectors.

Rarely. for Australian legislation. the objects and methods of
achieving these are actually stated in the legislation. Clause 10.01 of
the Bill states that the objects of the Bill (broadly as set out above) are
to be achieved by permitting continued conference operations while
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enhancing the environment for outwards liner cargo shipping services
through the provision of adequate and appropriate safeguards against
abuse of conference power by —

enacting additional restrictive trade practices provisions applying
to ocean carriers,

requiring conference agreements to meet certain standards;
making conference agreements publicly available;

permitting only partial and conditional exemption from restrictive
trade practices prohibitions;

requiring conferences to take part in negotiations with respective
shipper bodies;

increasing reliance on private commercial and legal processes and
a reduced level of government regulation of routine commercial
matters;

the exercise, consistent with international law, of jurisdiction over
ocean carriers who have a substantial connection with Australia
because they provide international liner cargo shipping services:
and

enabling remedies for contravention of the provisions of the legisla-
tion to be enforced within Australia.

IV. DESIGNATED SHIPPER BODIES

There are two types of shipping bodies recognised in the Act. They
are a “designated peak shipper body” and a “designated secondary
shipper body".

Clause 10.03(1) states that, if the Minister is of the opinion that an
association represents the interests, in relation to outwards liner cargo
shipping services, of Australian shippers generally, the Minister may
declare that the association is a designated peak shipper body.

Clause 10.03(2) provides that if the Minister is of the opinion that an
association represents the interests, in relation to outwards liner cargo
shipping services of all or any of the kinds of persons specified. then
the Minister may, the Minister believes it is desirable to do so, declare
that the association is a designated secondary shipper body. The
persons specified for the purposes of the clause are —-

Australian shippers in a particular trade:

Australian shippers of particular kinds of goods:

shippers in a particular part of Australia;

producers of goods of a kind exported, or proposed to be exported,
from Australia,
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A register of designated peak shipper bodies and designated second-
ary shipper bodies is to be set up, into which “particulars of the
association” are to be entered.

The Minister's Second Reading speech states that the Bill encour-
ages shippers to associate to act as a counterbalance to the cartel
powers of conferences and the power of ocean carriers with substan-
tial market power. One of the earlier problems sought to be rectified
by the legislation was that of ocean carriers unilaterally imposing
freight rate increases without negotiating. As will be seen, the desig-
nated shipper bodies, and their role under the legislation, are aimed to
overcome this problem.

V. APPLICATION OF THE TRADE PRACTICES ACT TO OUT-
WARDS SHIPPING CONFERENCES

1 Section 45 ' of the Trade Practices Act — Horizontal Restrictive
Agreements
(i) Section 45 of the Trade Practices Act relates to “contracts,
arrangements or understandings”, primarily between competitors,
which —
fix, control or maintain prices;

effect a collective boycott (referred to in the Act as “an
exclusionary provision”), or

bring about a result which has, or is likely to have, the effect of
substantially lessening competition.

(ii) If an outwards conference agreement has an exclusionary provi-
sion, a price fixing provision or an anti-competitive provision, such
provision must deal only with the following matters —

either
the fixing or other regulation of freight rates;
the pooling or apportionment of earnings, losses or traffic;

the restriction or other regulation of the quality or kind of cargo
to be carried by parties to the agreement; and

I 'The meaning of this provision and its effect are not readily apparent upon a reading
of the legislation. It is not the case that arrangements of this nature are exempted
from the Trade Practices Act. What is exempted are arrangements of this nature
which are included in registered agreements. There is a provision in the registration
review requirements that the Registrar must be satisfied that the arrangements have
no restrictive provisions in excess of those stated in Clause 10.08 (other than loyalty
agreements — Part V 1 (iif) infra), Registration requirements are dealt with in Part
VI infra
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the restriction or other regulation of new parties to the
agreement,

or

be necessary for the effective operation of the agreement and of
overall benefit to Australian exporters.’

(1ii) Section 45 of the Trade Practices Act does not apply to the making
of a contract, arrangement or understanding if such contract,
arrangement or understanding is a loyalty agreement.’

Section 45 also does not apply in relation to the negotiation of
terms and conditions of loyalty agreements.*

A loyalty agreement is defined as being an agreement between —

an ocean carrier (a person who provides international liner
cargo shipping services) or a conference and a shipper or
designated shipper body:” and

makes provision, in relation to outwards liner cargo shipping
services, having the purpose of giving certain benefits to the
shipper, or a shipper represented by the designated shipper
body, if the shipper ships with the ocean carrier, or members of
the conference —

all or particular cargo, or a particular portion of all or
particular cargo, shipped by a shipper; or
a particular quantity of cargo or of particular cargo.’

(iv) Section 45 does not apply to the conduct of an ocean carrier,
conference, shipper or designated shipper body so far as that
conduct relates to the obligations of an ocean carrier in relation
to-—

parties to a conference agreement negotiating minimum levels
of shipping services after provisional registration of the
agreement;’

parties to a finally registered conference agreement negotiating
with certain designated shipper bodies;*

a registered non-conference ocean carrier with substantial

Clauses 16.08(1); 10.08(2).

Clauses 10.8(c); 10.19.

Clause 10.24.

Part IV supra.

See definition in clause 10.02(1}.

The registration provisions in relation to agreements are set out in Part 1X infra.
g Part IX infra.
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market power negotiating with certain designated shipper
bodies.”

(v) Section 45 does not apply in relation to a contract, arrangement or
understanding if it constitutes an outward conference agreement
and provisional registration of the agreement is applied for within
30 days. Section 45 does not apply to a finally registered confer-
ence agreement from a period 30 days after such final registra-
tion.' However, this exemption is not total. Where an outwards
conference agreement relates to the transport of cargo by sea and
other activities (including, for example, stevedoring operations
and the transport of cargo by land or air) then the exemptions
relate only to —

the parts of the service that consist of the transport of cargo by
sea; and

activities that take place outside Australia.
The exemptions extend to the following services —

the fixing of door-to-door freight rates for an outwards cargo
liner shipping service, if freight rates are also fixed for shippers
wishing to use only those parts of the service that consist of —

the transport of cargo by sea;

activities that take place in Australia within the limits of a
wharf appointed under section 15 of the Customs Act; and

activities that take place outside Australia at a wharf or
adjacent terminal facilities;

the determination of common terms and conditions for bills of
lading for use in relation to an outwards liner cargo shipping
service."

1t is also to be noted that neither provisional nor final registration
gives immunity in respect of restraints (other than a loyalty
agreement'?) greater than those specified in subparagraph (ii). This
is because clause 10.08 specifies that no agreements are to contain
restrictions in excess of these and the registration procedure itself

9 See Part XIII infra; clause 10.24(1).

10 Clauses 10.15; 10.17. As to registration procedures see Part VIII infra.

11 Clause 10.14. The purpose of clause 10.14 of the Bill is to permit the fixing of door-to-
door freight rates if the shipper has the option of terminal-to-terminal rates
available to it. There is some doubt as to the efficacy of the drafting, however, in that

~—“stevedoring" must be included within “other activities,” and arrangements in
relation to “activities” are exempt only if occurring outside Australia; and

there is no exemption for “terminal-to-terminal” arrangements only “door-to-
door™ arrangements,

12 Part V { 0ii) supra
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provides that the Registrar must be satisfied that this condition is
complied with.**

2 Section 47 of the Trade Practices Act — Exclusive Dealing

(i) Section 47 of the Trade Practices Act relates to exclusive dealing
and renders illegal —

the supply of goods or services or allowing any discount,
allowance, rebate or credit in relation to the supply of goods or
services on the condition that the supplied party will not, or will
not to a limited extent —

deal with a competitor of the supplier; or
resupply goods to particular persons or in particular places,

and the effect of the condition is that of substantially lessening
competition; and

the supply of goods or services to a party on the condition that
the supplied party takes other goods or services from a third
party nominated by the supplier. This practice is known as third
line forcing and is illegal whatever its effects on competition. '

(ii) An outwards conference agreement may include an exclusive
dealing provision , only if it is necessary for the effective operation
of the agreement and of overall benefit to Australian exporters.”

(ili) Section 47 of the Act (other than the third line forcing provisions
which remain fully applicable) does not apply to conduct engaged
in by a party to a loyalty agreement in relation to another party to
the agreement so far as the conduct gives effect to a provision of
the agreement in relation to an outwards cargo liner shipping
service." However, there is no exemption in relation to loyalty
agreements which contain third line forcing provisions.”

(iv) Section 47 does not apply (other than the third line forcing

provisions which remain fully applicable) in relation to the negoti-
ations set out at 1(iv) above.*

{v) Section 47 does not apply (other than the third line forcing
provisions which remain fully applicable) to the agreements set

13 Part VIII B1(i) infra.

14 The practice requires 3 parties (supplier, supplied party and a nominated third party)
and 2 products (the supplied product and the product which the supplied party has to
take from the nominated third party).

15 Clause 10.08(2). As to what constitutes a “loyalty agreement,” see Part V 1(iii) supra.

16 Clause 10.20.

17 Clause 10.20(2).

18 Clause 10.24(2)-(3). These negotiations in some cases reguire that an agreement be
provisionally or finally registered as immunity in some cases extends only to parties
te such agreements.
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out in 1(v) above” For section 47 not to apply however, the
agreement must be finally registered. The exemptions given from
section 45 on application for provisional registration are not
repeated in the case of section 47.

3 Section 46 of the Trade Practices Act — Misuse of Market Power

]

{i1)

Section 46 of the Trade Practices Act provides that a corporation
that has a substantial degree of power in a market shall not take
advantage of that power for the purpose of —

eliminating or substantially damaging a competitor in that
market or any other market;

preventing the entry of a person into that market or any other
market;

deterring or preventing a person from engaging in competitive
conduct in that or any other market.

In clause 10.04, the Bill provides that, for the purposes, of section
46, each party to a conference agreement shall be taken to have a
substantial degree of power in a market in which any party to the
agreement provides international liner cargo shipping services
under the agreement.

(iii) For most purposes, the term “conference agreement’ is an agree-

ment in relation to outwards liner cargo shipping services. Howev-
er, pursuant {o a special provision in Clause 10.04(2), section 46 is
to apply to any conference agreement in relation to international
liner cargo shipping services. There is thus no restriction to the
effect that section 46 operates only on conference agreements in
relation to outwards liner cargo services. All conference agree-
ments relating to liner cargo shipping services (ie both inwards
and outwards conferences) are thus subject to section 46 provided
that they involve international services.

4 Discrimination between shippers

)

(i)

Clause 10.05 of the Bill provides for a prohibition on price
discrimination between shippers.

An ocean carrier is not to discriminate between shippers requiring
similar outwards liner cargo shipping services on a particular
route (whether the discrimination is in relation to freight rates,
levels of shipping services, the provision of equipment and facili-
ties or otherwise) if the discrimination is of such a magnitude, or
such a recurring or systematic nature that it has or is likely to
have the effect of substantially lessening competition in a market

19 Clause 1018 .
20 Clause 10.18 and definition of “registered conference agreement” in clause 10.01
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for goods or services, being a market in which the shippers supply
goods or the ocean carrier supplies outwards liner cargo shipping
services.

(iii) There is a “cost justification” defence available to a shipper which
may be in breach of the provisions set out in (ii) above. This
provides that the ocean carrier is not in breach if it can demon-
strate that the discrimination made only reasonable allowance for
differences in the cost or likely cost of providing outwards liner
cargo shipping services resulting from —

the different ports from or to which the services were required;
the different quantities of cargo required to be carried: or

different kinds of cargo required to be carried, or that the
discrimination made only reasonable allowance for —

the capacity of the ocean carrier to carry cargo or a
particular kind of cargo, whether at all times or particular
times; or

the different times at which the outwards liner cargo ship-
ping services were required to be provided.

(iv) There is a further defence to an otherwise illegal discrimination.”
This is that the discrimination was constituted by the doing of an
act in good faith to meet freight rates, levels of service, equipment
or facilities, or benefits, offered by a competitor of the ocean
carrier.

(v

~—

The provisions relating to discrimination between shippers do not
apply to conduct engaged in by a party to a loyalty agreement in
relation to another party to the agreement, so far as the conduct
gives effect to a provision of the agreement in relation to an
outwards liner cargo shipping service.”

5 Consequences of non-compliance with Trade Practices Act provisions

(i) An outwards conference agreement cannot be registered if the
agreement does not comply with the requirements of the Bill in
relation to section 45 and section 47.%

21 Part V 4(ii) supra.

22 Clause 10.20. As to what constitutes a “loyalty agreement” see Part V 1(iif) supra.
The provisions of s49 of the Trade Practices Act, which cover price discrimination
generally, do not apply to discrimination between shippers. This is because those
provisions relate to price discrimination in relation to goods whereas shipping is not
the provision of goods but the provision of services.

Part V 1.

Part V 2 supra. Clavse 10 33, Registration is dealt with in Part VII] infra.
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If an outwards conference agreement contains provisions other
than those permitted under clause 10.08,® or a loyalty agreement.>
then it will be in breach of section 45 and civil sanctions and
pecuniary penalty sanctions will be applicable.

As misuse of market power” and discrimination between ship-
pers* are matters of conduct, the registration provisions of the
Bill*® are not relevant. Breach of these provisions gives rise to
lability in the same manner as for other breaches of the Trade
Practices Act.

VI. MINIMUM STANDARDS FOR OUTGOING CONFERENCE
AGREEMENTS

All outwards conference agreements —

(i

(ii)

(iii

must expressly provide for a question arising under the agreement
in relation to an outwards liner cargo shipping service to be
determined in Australia by Australian law unless the parties and
the Minister agree to the question being otherwise determined;*
must expressly permit any party to the agreement to withdraw
from the agreement on reasonable notice without penalty:*

) must contain provisions specifying the minimum level of outwards
liner cargo shipping services to be provided under the agreement.*

VII. EXEMPTIONS IN RELATION TO INWARDS SHIPPING
CONFERENCES

1

Sections 45" and 47" with the exception of third line forcing™ do not
apply to conduct engaged in by a person so far as the service relates
to the provision of an inward liner cargo service. However, the
exemption is limited in the same way as is set out in Part V 1{v)
above, the hills of lading provisions applying, in the case of inwards
shipping conferences to inwards bills of lading.™ Again, the basic
purpose is to allow fixing of door-to-door freight rates if the option
of terminal-to-terminal rates is also given.”

Part V 1(ii) supra.

Part V Wiii) supra.
Parv V 3 supra.
Part V 4 supra,
Part VII infra.
Clause 10.06(1).
Clause 10.06(2).
Clause 10.07.

Part V 1{i) supra.
Part V 2(i) supra.
Part V i) supra.
Clauses 10.22; 10.23,
See nll supra as to possible deficiencies in the clause as presently drafted.
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2 As stated in Part V 3(iii), the misuse of market power provisions
apply in relation to inwards shipping conferences. The effect of
these provisions is sef ouf in Part V 3(i) and Part V 3(ii) of this
paper.

VII. REGISTRATION OF OUTGOING CONFERENCE
AGREEMENTS

Parties to an outwards conference agreement may apply for regis-
tration of a provisional or final conference agreement.” There is no
compulsion to apply for such registration but the incentives to do so
are strong in that —

if there is no registration applied for, section 45 of the Act would
render illegal negotiations of freight rates, pooling or apportion-
ment of earnings, losses or traffic restrictions on quality of cargo
and regulation of new parties to the agreement;” the negotiation of
minimum levels of services;* the negotiation of freight rates be-
tween competitive carriers and the determination of common terms
and conditions of bills of lading;"

if there is no registration applied for, section 47 may render illegal
anti-competitive customer, territorial or liner exclusivity arrange-
ments and negotiations in connection with such matters.”

The formal requirements as to registration are covered in a series of
clauses upon which it is not intended here to elaborate in detail.
However, there are, in broad terms, two steps to registration —

a provisional registration'* and

a final registration.”

38 Clauses 10.25; 10.30.

39 Part V 1(ii) supra.

40 Part V I{iv) supra.

41 Part V 1{v) supra.

42 Parts V 2(iv} and V 2(v) supra.
1t shouid be noted that registration of a conference agreement gives no exemption in
relation to —
Misuse of market power — see Part V 3(i); Part V 3(ii) supra,
Discrimination between shippers — see Part V 4 supra;
Third tine forcing — see Part V 2(i) supra as to what is meant by this practice. As to
non-exemption of the practice see Parts V 2(iv) supra and V 2(v) supra;
Restrictions — other than loyalty agreements — see Part V 1(iii) — which exceed
those specified in Part V I{ii). This is because Clause 10.14 states that agreements
shall not contain restrictions in excess of these and it is a pre-requisite to registration
that the Registrar be satisfied that this clause has been complied with — see Part
VIII B 14 infra.

43 Division 5 Subdivision A

44 Divigion 5 Subdivision B.
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A. Provisional Registration

(i) As the title suggests, a provisional registration is granted on a
preliminary evaluation by the Registrar of the agreement.** The
Registrar is to register the agreement within 14 days of an
application being made if he is satisfied that the agreement
contains the relevant provisions for the applicability of Australian
law and withdrawal from the agreement.* There are other formal-
ities as to which the Registrar must be satisfied which refer to the
happening of certain events and upon which it is not intended here
to comment. One factor which may be of relevance is the return of
the application if a request for confidentiality is refused. This
matter is dealt with at Part XI below.

(i) An application for provisional registration within 30 days of
making an agreement grants section 45 immunity as set out in
Part V 1{v) above. No immunity is given under section 47 in
respect of provisionally registered agreements® except as set out
in subparagraph (iii) following.*

(iii) On provisicnal registration, the parties to a provisionally regis-
tered conference agreement are to —

take part in negotiations with designated peak shipping bodies
in relation to minimum outwards liner cargo shipping services
to be provided under the agreement;

if a shipper body requests, to make available for the purposes of
negotiation, information which is reasonably necessary; and

to provide certain information to an authorised officer, notify
him as to meetings and consider suggestions made by him.*

These negotiations are exempt from sections 45 and 47

(iv) The provisions of subparagraph (iii) do not apply if the shipping
bodies notify the Registrar and the parties to the agreement that
they do not wish to have negotiations in relation to the
agreement.”

(v) The nomination of a designated secondary shipper body** must be
made by written notice given to the parties to the Agreement.”

45 Clause 10.28.

46 Parts VI(i) and VI (i) supra.

47 Part V 2{v) supra.

48 Third line forcing — see Part V 2(i) supra — is never sanctioned.
49 Clause 10.29.

50 Clause 10.24, Part V 1fiv) and V 2(iv) supra.

51 Clause 10.29(2).

52 Part IV supra.

53 Clause 10.29(3}
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B. Final Registration

1 (i} Final registration may be applied for subject to compliance
with formalities and upon the Registrar being satisfied that —

the agreement complies with the requirement to provide
minimum levels of shipping services;*

the agreement complies with the requirement that only
certain restrictive practices are included. These provi-
sions are set out in Part V 1(ii);

the provisions in relation to negotiations referred to in
Parts VIII A (iii) and {iv) have been satisfied;

final registration is not precluded for various reasons.
These reasons include the return of the agreement in the
event of confidentiality being refused.

(i1) If the Registrar is not satisfied as to the items set out in
subparagraph (i) above, he shall refuse registration.

(iii) The Registrar is to notify the applicants for final registration in
the event of a grant or refusal of final registration.”

2 Final registration enables parties, without liability under sections
45 or 47 (except third line forcing) of the Trade Practices Act to —

negotiate with designated shipper bodies;**

engage in conduct which would or may infringe the sections as
regards freight rates and bills of lading subject to the restric-
tions, in the case of freight rates, set out in Part V 1{v).>" This
conduct is permissible only 30 days after final registration;

reach agreement on, and engage in conduct in relation to, the
matters specified in Part V 1(ii) above ie fixing freight rates,
pooling traffic or earnings, restrictions on quality of cargo and
restrictions in relation to new parties to the agreement.”

IX. OBLIGATIONS OF PARTIES TO FINALLY REGISTERED
AGREEMENTS

1 Parties to a finally registered conference agreement shall take part
in negotiations with a relevant designated shipper body in relation
to any provisions which affect the arrangements whenever reason-
ably requested by the shipper.

54 Part VI (iii) supra.

55 Clauses 10.33(1) - 10.33(3).

56 Parts V Hivy V 2(iv) supra.

57 Parts V 1{v); V 2(v) supra.

58 Clause 10.15.

59 It is a requirement of registration that the agreement include no more restrictive
practices than these — see Part VIII B | (i) supra.


















